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MICHIGAN  DECISIONS. 


JUDGMENTS. 

L  Rendition. 

(a)  Nature;  form. 

1.  In  general. 

2.  Joint  and  several. 

(b)  Upon  what  based. 

(c)  Confession  of  judgment. 

(d)  Entry;  record, 

(e)  Amendment.  ' 
IL  Vauditt  and  effect. 

(a)  Setting  aside  or  vacating. 

(b)  JETote  far  conclusive;  collateral  at- 

tack. 

(c)  Conclusiveness  as  to  claims  or  de- 

fences   that    might   have   been 
pleaded. 

(d)  Former  adjudication;  estoppel. 

1.  In  general. 

2,  Who  are  bound. 

(e)  Merger;  control. 
m.  Assignment. 

IV.  Satisfaction;  discharge;  stay. 

V.  Set-off. 

VL  Action  upon  judgment;  scihe  facias. 
"VTL  Judgment  creditors'  proceeding. 

As  to  principles  peculiar  to  judgments  in 
the  various  forms  of  actions  and  in  special 
proceedings,  see  the  appropriate  titles. 

As  to  proof  of  judgments,  see  Evidence, 
§§  1084-1112. 

As  to  judgments  in  evidence  and  their 
relevancy,  see  Evidence,  g§  105,  229-249. 

As  to  the  faith  and  credit  to  be  given  to 
records  and  judicial  proceedings  o*  sister 
states,  see  Constitutions,  §§  691-702. 

As  to  effect  of  want  of  jurisdiction 'and  of 
irregularities,  see  Jurisdiction. 

As  to  attorney's  lien  upon  judgments,  see 
Attorneys,  §§  82,  88. 


I.  Rendition. 
(a)  Nature;  form. 

1.  In  general. 

As  to  decrees,  see  Equity,  XH  (a),  1.  4 

As  to  justices'  judgments,  see  Justices  of 
the  Peace,  V,  (a),  1. 

1.  Rendition  of  judgment  is  a  judicial  act, 
requiring  a  court  to  be  held,  and  it  is  void  if 
done  on  Sunday:  Hemmens  v.  Bentley,  82 
M.  89. 

2.  A  judgment  is  the  final  consideration  and 
determination  of  a  court  of  competent  juris- 
diction upon  the  matters  submitted  to  it: 
WhitweU  v.  Emory,  8  M.  84. 

8.  A  judgment  is  the  decision  or  sentence 
of  the  law,  given  by  a  court  of  justice  or  other 
competent  tribunal,  as  the  result  of  proceed- 
ings instituted  therein:  Crippen  v.  People,  8 
M.117. 

4.  A  recital  in  an  order  has  no  force  as  an 
adjudication  if  it  relates  to  a  matter  not  al- 
leged in  the  pleadings  and  not  put  in  issue : 
Rice  v.  Rice,  60  M.  448. 

6.  The  statute  does  not  require  a  finding  of 
facts  and  conclusions  of  law  to  be  incorporated 
into  the  judgment  on  a  trial  by  the  court  with- 
out a  jury :  Lorman  v.  Benson,  9  M.  237. 

6.  On  overruling  a  demurrer,  judgment 
goes  for  plaintiff,  unless  defendant  is  given 
leave  to  plead ;  such  leave  may  be  conditioned 
as  the  case  requires :  Tefft  v.  McNoah,  9  M. 
201. 

7.  On  overruling  a  demurrer  a  court  can 
do  no  more  than  award  an  interlocutory  judg- 
ment :  Mason  v.  Reynolds,  83  M.  60. 

8.  The  only  object  of  an  interlocutory  judg- 
ment is  to  direct  the  ascertainment  of  dam- 
ages for  the  purposes  of  a  final  judgment;  and 
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JUDGMENTS,  I  (a),  1,  2. 


its  form  ia  immaterial  if  the  method  of  assess- 
ment is  correct :  Wilcox  v.  Sweet,  24  M.  355. 

9.  A  court  cannot  render  final  judgment  on 
the  whole  record  upon  demurrer  to  certain 
counts  in  the  declaration  while  an  issue  of 
fact  is  pending  on  other  counts:  Bosnian  v. 
Akeley,  89  M.  710. 

9a.  Judgment  on  demurrer  goes  against 
the  pleader  committing  the  first  error  in  sub- 
stance, not  in  form  merely:  Wales  v.  Lyon, 
2  M.  276;  People  v.  HartweU,  12  M.  508;  Peo- 
ple v.  Miller,  16  M.  56. 

10.  Judgment  as  in  case  of  nonsuit  is  ren- 
dered against  a  plaintiff  who  fails  to  appear 
on  trial  before  a  referee :  Abbott  v.  Mathews, 
26  M.  176. 

1 1 .  The  county  judge,  in  his  return  to  a  cer- 
tiorari, set  forth  that  he  rendered  judgment 
of  "no  cause  of  action,  nonsuit,  I  think;" 
but  as  the  judgment  was  rendered  upon 
proofs  and  a.  submission  on  the  merits,  it  was 
held  to  be  in  law  a  judgment  for  defendant, 
and  not  a  nonsuit:  Lee  v.  Hardgrave,  3  M.  77. 

12.  Pleas  of  abatement  to  the  jurisdiction 
were  filed  by  several  defendants,  one  of  whom 
was  a  railway  company.  Both  were  tried, 
but  in  giving  judgment  the  court,  while  recit- 
ing only  that  the  railway  company  had  pleaded 
in  abatement,  ordered  that  the  declaration  of 
"  said  plaintiffs  be  quashed,  and  that  the  said 
defendants  go  thereof  without  day ;  and  that 
said  defendants  do  recover  of  and  from  the 
plaintiffs  its  costs  and  cliarges  by  it  in  its  de- 
fence in  this  behalf  expended. "  Held,  that  the 
word  "  defendants  "  in  this  judgment  referred 
only  to  the  railway  company :  Barnes  v.  Mich- 
igan Air  Line  R.  Co.,  54  M.  243. 

18.  A  judgment  rendered  in  favor  of  two 
plaintiffs  after  the  death  of  one  of  them  can- 
not be  sustained  by  showing  that  the  deceased 
plaintiff  left  a  son  surviving  him  who  was  liv- 
ing when  judgment  was  rendered:  Teller  v. 
Wetherell,  9  M.  464. 

14.  A  judgment  given  in  a  suit  at  law 
brought  without  leave  pending  foreclosure  in 
chancery  is  not  invalid:  Goodrich  v.  White, 
89  M.  489. 

2.  Joint  and  several. 

IB.  A  judgment  for  a  joint  conversion  can- 
not include  a  defendant  who  was  not  served 
with  process  and  who  did  not  appear :  McLean 
v.  Isbcll,  44  M.  129. 

16.  H.  a  §§  7730,  7732.  authorizing  judg- 
ment, etc.,  in  form  against  joint  debtors 
though  only  one  has  been  served  with  process, 
held  valid:  Brooks  v.  Mclntyre,  4  M.  816. 

17.  II.  S.  §  7730,  concerning  joint  debtors, 


applies  to  all  joint  undertakings  or  liabilities, 
and  covers  obligations  that  are  joint  and  sev- 
eral as  well  as  those  that  are  joint:  Ooebel  v. 
Stevenson,  85  M.  172. 

18.  The  proceedings  for  joint  judgments 
when  part  only  of  joint  debtors  are  served 
are  special  and  statutory,  and  cannot  be  ex- 
tended :  Hamilton  v.  Plumer,  67  M.  135  (Oct. 
6.  '87). 

19.  Plaintiff  in  an  action  against  joint  de- 
fendants is  allowed  to  proceed  on  service 
against  only  one  defendant.  Bat  process  must 
issue  against  all,  and  the  intentional  omission 
to  serve  either  defendant,  if  seasonably  found 
within  the  jurisdiction,  would  be  an  abuse  of 
the  writ.  And  the  judgment,  though  joint  in 
form,  preserves  all  rights  which  defendants 
would  have  at  common  law:  Ralston  v. 
Chapin,  49  M.  874. 

20.  Joint  judgment  may  be  entered  on  a 
joint  obligation  against  parties,  one  of  whom 
is  outside  of  the  jurisdiction  and  cannot  there- 
fore be  lawfully  served :  Gunzberg  v.  Miller, 
89  M.  80. 

21.  Joint  judgment  cannot  be  entered 
against  several  defendants  when  service  of 
process  against  a  portion  of  them  has  neither 
been  made  nor  attempted :  Proctor  v.  Lewis, 
50  M.  829. 

22.  The  contracts  of  the  maker  of  a  note 
and  of  the  indorser  are  several,  and  do  not  au- 
thorize a  joint  judgment  upon  lawful  service  on 
only  one  of  them:  Church  v.  Edson,  89  M.  113. 

23.  A  separate  verdict  against  one  of  sev- 
eral joint  parties  will  not  authorize  a  judg- 
ment against  all  where  there  has  been  no 
assessment  against  the  rest:  Ellison  v.  Mar- 
quette Circuit  Judge,  41  M.  222. 

Joint  judgment  upon  verdict  against  one 
defendant  and  assessment  against  the  other, 
see  Bills  and  Notes,  §  857. 

24.  In  an  action  against  two  defendants,  as 
upon  their  joint  promise,  plaintiff  cannot  re- 
cover if  he  fails  to  Bhow  a  joint  undertaking: 
Mace  v.  Page,  33  M.  88. 

26.  In  an  action  upon  a  joint  or  upon  a 
joint  and  several  obligation,  plaintiff  cannot 
have  judgment  against  less  than  all  the  de- 
fendants: Winslowv.  Herrick,  9  M.  880;  Bal- 
lou  v.  Hill,  23  M.  60;  Larkin  v.  Butterfleld,  29 
M.  254;  Anderson  v.  White,  89  M.  180;  Detroit 
v.  Houghton,  42  M.  459 ;  Munn  v.  Haynes,  46 
M.  140:  Postv.  Shafer,  63  M.  85;  Seligman  v. 
Gray,  66  M.  84 1  (June  16,  '87). 

28.  Except  where  one  debtor  has  been 
legally  discharged,  or  where,  in  fact,  there 
was  never  any  joint  obligation :  Post  v.  Sha- 
fer, 63  M.  85. 

27.  And  where  an  exception  is  admitted  in 
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consequence  of  some  defence  that  is  purely 
personal,  like  infancy,  good  practice  requires 
that,  as  a  preliminary  to  judgment  against 
tbe  others,  there  should  be  a  discontinuance 
as  to  the  exempt  party  and  an  amendment  of 
O.e  record.  In  a  particular  case  a  severance 
on  the  record  before  judgment,  and  the  entry 
of  separate  judgments,  were  held  to  have  ac- 
complished substantial  justice  without  cir- 
cuity, and  such  action  was  sustained :  Reading 
r.  Beardsley,  41  M.  183. 

28.  Where  two  defendants  against  whom 
there  had  been  a  joint  award  were  sued 
thereon,  a  judgment  against  one  was  held  er- 
roneous: Ballou  v.  Hill,  28  M.  60. 

89.  So,  where  a  joint  judgment  is  recovered 
on  a  joint  demand  and  one  defendant  dies, 
pending  appeal,  judgment  cannot  be  taken 
against  the  other  in  the  circuit  court :  Ander- 
son v.  Robinson,  38  M.  407. 

30.  Suit  cannot  be  brought  against  an  in- 
dividual party  to  a  joint  contract,  and  judg- 
ment taken  upon  it,  without  giving  defend- 
ant an  opportunity  to  plead  non-joinder  in 
abatement :  Munn  v.  Haynes,  46  M.  140. 

81.  Where  one  of  three  joint  debtors  was 
proceeded  against  by  garnishee  process,  and  a 
judgment  recovered,  it  was  held  that  tbe  judg- 
ment was  voidy  and  no  bar  to  a  subsequent 
suit  against  all  three  on  the  joint  demand: 
Withertoax  v.  Paine,  2  M.  565. 

32;  One  who  has  sued  a  firm  and  obtained 
a  verdict  against  one  partner  only  cannot 
complain  of  a  judgment  rendered  in  his  favor 
against  the  other  partner,  whatever  such 
other  might  do:  Roberts  v.  Pepple,  55  M.  867. 

33.  In  an  action  upon  a  promissory  note 
plaintiff  need  not  include  all  the  parties  in  one 
judgment,  but  may  have  judgment  against 
any  of  the  parties  against  whom  he  could 
have  proceeded  separately :  Phelps  v.  Church, 
65  M.  231  (Feb.  15,  '87). 

84.  However,  severance  in  the  case  of  per- 
sons purporting  to  be  joint  makers  of  a  note, 
and  who  are  so  sued,  is  not  contemplated  by 
H.  S.  §g  7845-7847:  Reading  v.  Beardsley,  41 
M.  123. 

35.  Nor,  where  several  persons  are  sued  as 
copartners  upon  a  note  signed  in  the  name  of 
a  company,  does  H.  8.  §  7347  allow  judgment 
against  those  only  who  are  shown  to  be  mem- 
bers of  the  company :  Anderson  t>.  White,  89 
H.  ISO. 

38.  H.  S.  §  8727,  which  allows  judgment  to 
be  given  against  such  defendants  on  a  joint 
contract  as  remain  liable  while  others  are  re- 
leased by  the  statute  of  limitations,  does  not 
allow  a  separate  judgment  in  a  case  where  the 
party  against  whom  the  statute  would  other- 


wise have  run  was  never  legally  bound;  at 
where  it  appears  that  such  party  entered  into 
the  contract  as  a  surety  for  her  husband: 
Reading  v.  Beardsley,  41  M.  123. 

37.  In  an  action  brought  upon  a  joint  obli- 
gation of  husband  and  wife,  a  judgment 
against  the  husband  alone  is  erroneous  unless 
it  is  affirmatively  shown  that  the  obligation 
was  one  she  could  not  legally  make :  Post  v. 
Shafer,  68  M.  85. 

38.  In  an  action  against  the  maker  and  in- 
dorser  of  a  promissory  note,  where  several 
pleas  are  filed  and  issue  is  joined  as  to  both 
defendants,  plaintiff  cannot  sever,  but  must 
proceed  to  trial  against  all,  though  he  may 
move  for  judgment  against  one  defendant  only. 
But  proper  severance  was  presumed  on  error, 
and  the  judgment  sustained,  where  the  record 
showed  no  objection  taken  to  the  trial  of  the 
separate  issue:  Maynard  v.  Penniman,  10  M. 
153. 

(b)   Upon  what  based. 

See  Equity,  XII,  (a),  2;  Justices  of  the 
Peace,  V,  (a),  2. 
See,  as  to  defaults,  Default,  §§  1-20. 

39.  A  declaration  for  injuries  inflicted  by 
defendant's  dogs  contained  two  counts  upon 
the  common-law  liability  and  one  upon  H.  S. 
§  2119,  allowing  double  damages.  Held,  that 
a  verdict  for  defendant  upon  the  common-law 
counts  was  not  inconsistent  with  one  for 
plaintiff  on  the  other,  as  the  counts  could  not, 
as  matter  of  law,  be  saii  to  be  for  the  same 
cause  of  action,  and  that  the  court  did  not  err 
in  refusing  to  give  judgment  for  defendant  on 
the  whole  record  with  costs  on  the  issues 
found  in  his  favor:  Swift  v.  Applebone,  23  11 
252. 

As  to  judgment  in  cases  where  double  or 
treble  damages  are  claimed,  see  Damages, 
§§  410,  411, 434-448. 

40.  No  final  judgment  as  to  costs  can  be 
given  until  the  amount  of  damages  is  found : 
Hemingway  v.  Peter,  25  M.  202. 

41.  A  judgment  for  interest,  where  there 
are  no  data  showing  how  much  was  due, 
amounts  to  a  mistrial:  Bell  v.  Ardis,  38  M. 
609. 

43.  A  party  on  a  note  has  always  a  right 
to  suppose  that  judgment  win  not  be  taken 
upon  it  for  a  larger  sum  than  appears  upon 
its  face  to  be  due,  and  he  is  under  no  obliga- 
tion to  watch  the  proceedings  to  see  that  a 
judgment  in  excess  is  not  taken :  Mitchell  v. 
Shuert,  16  M.  444. 

43.  A  judgment  in  excess  of  the  damages 
claimed  in  the  declaration  is  erroneous,  and 
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cannot  be  cored  by  an  amendment  nunc  pro 
tunc  of  the  ad  damnum  clause:  Kenyan  v. 
Woodward,  16  M.  826. 

44.  An  insignificant  excess  of  interest  al- 
lowed in  a  judgment  will  be  overlooked: 
Bowen  v.  Rutland  School  District,  86  M.  149. 

45.  Judgment  cannot  be  rendered  on  an 
alleged  state  of  facts  which  has  not  been 
found,  nor  be  given  for  damages  if  there  is 
no  finding  of  damages  set  forth  in  the  record : 
Wiley  v.  Lovely,  46  M.  88. 

46.  When  the  jury's  special  findings  refer 
directly  to  documents  they  can  be  un  ^erstood 
only  by  comparing  them  with  the  documents, 
and  where  such  reference  is  made,  and  a  court 
is  called  upon  to  apply  the  verdict,  it  must  be 
treated  as  embodying  such  documents  by  ref- 
erence: Gilbert  v.  American  I'ns.  Co.,  80  M. 
400. 

47.  A  verdict  must  always  be  read  in  the 
light  of  the  pleadings,  and  when  it  refers  to 
documents  annexed  to  it,  they  must  be  re- 
garded as  incorporated  in  it;  and  if  not  an- 
nexed, the  verdict  may  be  aided  by  the  judge's 
notes,  where  they  will  suffice  for  that  purpose : 
Keeler  v.  Robertson,  27  M.  116. 

48.  In  determining,  for  the  purpose  of 
judgment,  the  consistency  of  the  general  ver- 
dict with  the  special  finding,  the  trial  court 
may  be  aided  by  its  knowledge  of  the  facts  as 
developed  on  the  trial;  more  than  a  mere 
comparison  of  the  language  of  the  verdict  and 
findings  iB  required:  Gilbert  v.  American  Ins. 
Co.,  80  M.  400. 

49.  Judgment  can  be  rendered  upon  spe- 
cial findings  of  fact,  and  against  the  general 
verdict,  as  being  inconsistent  therewith,  only 
where,  after  all  presumptions  are  made  in 
favor  of  harmony,  the  special  findings  cannot 
be  reconciled  with  the  general  one :  Foster  v. 
Gaffield,  84  M.  856. 

50.  Special  questions  to  the  jury  and  the 
answers  thereto  are  to  be  applied  to  the  record 
only,  and  not  by  outside  explanations;  and 
where  the  record  leaves  such  question  and 
finding  meaningless  or  irrelevant,  they  can- 
not control  a  general  verdict :  Ibid. 

51.  A  special  finding  that  is  immaterial  in 
itself  and  is  based  on  an  erroneous  instruction 
does  not  preclude  the  right  to  a  judgment  on 
other  findings:  Detroit,  G.  H.  &  M.  R.  Co.  v. 
Hayt,  55  M.  847. 

62.  When  the  cause  is  tried  by  the  judge 
alone,  and  a  finding  of  facts  is  seasonably  de- 
manded, there  is  nothing,  until  such  finding 
is  made,  upon  which  to  found  a  judgment: 
Stansell  v.  Corning,  21  M.  242. 

53.  A  finding  of  facts  will  not  support  a 


judgment  for  plaintiff  if  it  does  not  contain 
all  that  is  essential  to  the  plaintiffs  recovery : 
Burdick  v.  Chamberlain,  88  M.  610;  Peck  v. 
City  National  Bank,  51  M.  858. 

54.  If  the  findings  of  fact  support  the  judg- 
ment rendered,  it  is  unimportant  whether  or 
not  the  conclusions  of  law,  apart  from  the 
judgment,  are  correct:  Nelson  v.  Ferris,  80  M. 
497. 

55.  Where,  upon  a  trial  by  the  court  with- 
out a  jury,  judgment  has  passed  for  defend- 
ant, and  the  facts  found  show  the  plaintiff 
was  not  entitled  to  judgment,  the  reasons 
stated  by  the  court  for  its  conclusions  are  im- 
material :  Botsford  v.  Simmons,  32  M.  852. 

56.  Where  no  basis  is  shown  for  a  judg- 
ment for  plaintiff,  if  there  has  been  no  mis- 
trial defendant  must  have  judgment;  and  it  is 
immaterial  whether  the  reason  assigned  for  it 
is  correct  or  not:  Seeley  v.  AJbrecht,  41  M. 
525. 

57.  A  judgment  cannot  be  based  upon  a 
judge's  special  finding  which  consists  merely 
of  an  informal  statement  made  up  of  facts, 
items  of  evidence,  offers  of  proof,  rulings  on 
objections  and  an  opinion  on  the  result:  Steele 
v.  Matteson,  50  M.  813. 

58.  A  judgment  for  plaintiff  cannot  be 
based  upon  a  mere  statement  by  a  referee  as 
to  what  sums  he  should  allow:  Weirich  v. 
Cook,  89  M.  184. 

59.  The  power  to  render  judgments  against 
sureties  on  bonds  in  legal  proceedings,  with- 
out a  separate  action,  is  statutory,  and  cannot 
be  extended  by  implication:  Willard  v.  Fra- 
lick,  81  M.  431. 

As  to  such  judgments,  see  Appeal,,  §§  873, 
874,  484,  485;  Cebtiobabi,  §§  213,  214;  COSTS, 
g§  849-354. 

As  to  summary  entry  of  judgment  on  for- 
feited criminal  recognizance,  see  Constitu- 
tions, §  89. 

60.  A  judgment  was  taken  against  P.  and 
F.  on  their  joint  covenant  that  P.  should  pay 
all  costs  and  damages  that  should  be  awarded 
against  him  in  a  certain  cause.  The  entry  did 
not  Bhow  that  it  was  shown  to  the  court,  nor 
did  the  record  show  it  to  be  certified  by  the 
clerk,  which  of  the  defendants  was  principal, 
and  which  surety  or  bail  (R.  S.  1838,  p.  451, 
§  9).  Held  no  ground  for  reversing  the  judg- 
ment: Prentiss  v.  Spalding,  2  D.  84. 

61.  Judgment  for  plaintiff  cannot  be  ren- 
dered upon  a  stipulation  of  facts  that  does  not 
unequivocally  show  a  liability :  Gillett  v.  De- 
troit Board  of  Trade,  46  M.  309. 

As  to  conditional  stipulation  for  judgment, 
see  Evidence,  §  300. 
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(c)  Confession  of  judgment. 

See  Justicbs  of  the  Peace,  V,  (a),  8. 

62.  A  judgment  upon  a  bond  and  warrant 
of  attorney  as  provided  by  the  statute  may 
be  entered  in  vacation:  Watkins  v.  Wallace, 
19  M.  57. 

63.  It  is  no  objection  to  a  judgment  entered 
up  in  the  circuit  court  by  confession  that  the 
warrant  of  attorney  is  upon  the  same  piece  of 
paper  as  the  note  it  authorizes  judgment  to  be 
taken  upon.  The  warrant  of  attorney  and 
note  are  still  to  be  regarded  as  separate  instru- 
ments (H.  S.  §  7663),  notwithstanding  they  are 
thus  connected:  TronMy  v.  Parsons,  10  M. 
272. 

64.  The  note  and  warrant  of  attorney  bear- 
ing different  dates  are  presumed  to  have  been 
executed  at  the  times  they  respectively  bear 
date,  notwithstanding  they  are  upon  the  same 
paper:  Ibid. 

66.  But  it  would  not  be  a  valid  objection 
to  a  judgment  taken  by  confession  that  they 
were  both  executed  at  the  same  time :  Ibid. 

66.  A  warrant  of  attorney  need  not  be 
proved  to  sustain  a  confession  of  judgment 
taken  thereunder  within  a  year  and  a  day 
after  its  execution:  Elliott  v.  Ives,  44  M.  190. 

67.  An  infant  cannot,  in  his  own  name, 
confess  judgment:  Soper  v.  Fry,  87  M.  286. 

68.  A  judgment  confessed  by  an  infant's 
partner  in  the  name  of  the  firm  is  void,  and 
will  cot  support  an  attachment  as  against  a 
previous  assignee  of  the  goods  attached: 
Ibid. 

69.  Partners  have  no  implied  authority  to 
confess  judgment  for  each  other:  Ibid. 

(d)  Entry;  record. 

Of  decrees,  see  Equity,  XII,  (a),  8. 
Of  justices'  judgments,  see  Justices  of  the 
Peace,  V,  (a),  4. 

70.  A  judgment  does  not  exist  until  put  in 
due  form  by  the  court:  Oreen  v.  Eaton  Pro- 
bate Judge,  40  M.  244. 

71.  No  formal  judgment  record  need  be 
made  up  in  the  circuit  court  except  when  re- 
quired by  one  of  the  parties :  Emery  v.  Whit- 
vxU,  6  M.  474. 

72.  Under  our  practice  the  files  and  journal 
entries  of  the  circuit  court  are  a  substitute  for 
the  judgment  record :  Norvell  v.  McHenry,  1 
M.  227;  Crane  v.  Hardy.  1  M.  56;  Prentiss  v. 
Uolbrook,  2  M.  372;  WhitweU  v.  Emory,  8  M. 
64;  Emery  v.  Whitwell,  6  M.  474;  Kenyon  v. 
Baker,  16  M.  873;  Honey  v.  Smith,  22  M.  170. 

78.  In  an  auxiliary  proceeding  in  garnish- 
ment  the   judgment   against   the   principal 


debtor  may  be  proved  by  the  judgment  entry 
merely:  Strong  v.  Hollon,  89  M.  411. 

74.  The  practice  of  the  courts  of  this  state 
authorizing  the  files  and  journal  entries  to  be 
used  in  place  of  a  record  does  not  dispense 
with  any  of  the  essential  requisites  and  evi- 
dences of  a  judgment.  An  order  for  final 
judgment  must  not  only  ascertain  the  deter- 
mination of  the  court  upon  the  matters  sub- 
mitted, but  the  parties  in  favor  of  and  against 
whom  it  operates :  WhitweU  v.  Emory,  8  M.  84. 

76.  The  time  of  entering  judgment  after 
verdict  is  a  matter  of  practice  within  the  dis- 
cretion of  the  court:  Harvey  v.  Me  Adam*,  82 
M.  472. 

76.  The  entry  of  a  judgment  fifteen  days 
after  verdict,  though  a  stay  of  proceedings 
granted  for  the  purpose  of  giving  time  to 
make  a  motion  in  arrest  of  judgment  and  for 
a  new  trial  has  not  yet  expired,  is  not  error : 
the  judgment  is  only  provisional,  and  does 
not  deprive  a  party  of  the  right  to  move  for  a 
new  trial :  Ibid. 

77.  Judgment  on  a  special  finding  filed  in 
vacation  in  a  civil  case  must  be  entered  as  of 
the  last  day  of  the  preceding  term  or  it  will 
be  irregular:  Steele  v.  Matteaon,  60  M.  818. 

78.  Entry  of  judgment  nunc  pro  tune  will 
not  cure  an  antecedent  levy  and  sale  as 
against  persons  who  have  bought  the  premises 
in  good  faith,  and  after  the  levy  and  sale  were 
set  aside,  reasonably  supposing  the  judicial 
proceedings  to  be  abandoned.  So  held  where 
judgment  was  not  entered  on  a  verdict  for  six- 
teen years  and  the  premises  were  bought  in 
eight:  Ninde  v.  Clark,  62  M.  124. 

79.  A  judgment,  the  entry  of  which  was 
corrected  by  mandamus,  was  ordered  to  take 
effect  from  the  date  of  the  correction,  so  that 
full  opportunity  to  ask  for  a  review  thereof 
might  be  saved:  Frederick  v.  Mecosta  Cir- 
cuit Judge,  52  M.  529. 

(e)  Amendment, 

See  Equity,  XII,  (d);  Justices  of  the  Peace, 
V,  (a),  5. 

80.  A  judgment  cannot  be  materially 
changed,  if  at  all,  without  giving  notice  to  the 
party  injured  by  such  action :  Oreen  v.  Eaton 
Probate  Judge,  40  M.  244. 

81.  An  entry  of  judgment  in  the  journal 
of  the  court  may  properly  be  corrected  by 
order  of  the  judge  if  nobody  has  been  misled 
by  the  error,  and  the  party  against  whom  the 
judgment  was  rendered  knew  what  it  actually 
was  and  took  action  accordingly :  Souvais  v. 
Leavitt,  53  M.  677. 

82.  The   clerk's   entries   may,  even  after 
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error  brought,  be  amended  in  affirmance  of 
the  judgment:  The  Miheavkie  v.  Hale,  1  D. 
306. 

83.  Where  the  files  and  records  in  the  case 
clearly  show  that  the  court  intended  to  ren- 
der a  certain  judgment,  to  which  the  party 
was  entitled,  but  the  entry  actually  made  was 
defective,  the  court  may  amend  the  record  to 
what  it  should  have  been  at  any  time  there- 
after :  Emery  v.  Whitwell,  0  M.  474. 

84.  Notice  of  the  application  to  amend  the 
record  is  not  necessary  in  such  case,  because 
the  effect  of  the  record  is  not  changed  by  it, 
and  no  one's  rights  are  affected:  Ibid. 

85.  But  no  actual  amendment  need  be 
made.  The  whole  record  shall  be  read,  when 
brought  up  collaterally,  precisely  as  if  the 
amendments  due  as  a  matter  of  right  had 
actually  been  made :  Ibid. 

86.  Formal  inaccuracies  in  the  entry  of  a 
judgment  are  cured  by  the  statute  of  amend- 
ments: Hall  v.  Grovier,  25  M.  428. 

87.  That  statute  also  cures  technical  errors 
in  awarding  interlocutory  judgment,  order- 
ing an  assessment  of  damages  and  giving  final 
judgment,  if  on  the  entire  record  the  result 
should  not  be  disturbed :  Whittemore  v.  Ste- 
phens, 48  JM.  578. 

88.  Where  the  judgment  entered  upon 
special  findings  of  fact  was  one  appropriate  to 
assumpsit,  not,  as  it  should  have  been,  to  tres- 
pass, the  imperfection  is  cured  by  the  statute 
of  amendments;  and,  moreover,  a  proper  judg- 
ment could  be  entered  in  the  supreme  court 
on  the  findings:  Ferton  v.  Fetter,  83  M.  199. 

89.  After  a  trial  without  a  jury  and  judg- 
ment for  plaintiff  in  the  ordinary  form, 
defendant  moved  for  a  new  trial,  and  the 
court  Bet  aside  the  order  for  judgment  and 
immediately  entered  judgment  again  for  the 
same  amount,  embodying  therein  a  finding  of 
the  facts  and  law  by  the  judge.  Defendant 
brought  error,  contending  that  the  court  could 
not  wholly  set  aside  and  vacate  a  judgment 
without  granting  a  new  trial.  Held,  that  the 
action  of  the  court  amounted  substantially  to 
an  amendment  of  the  judgment,  and  was  not 
erroneous.  But  the  amendment  was  unneces- 
sary, as  the  statute  does  not  require  the 
judge's  finding  to  be  embraced  in  the  judg- 
ment :  Lorman  v.  Benson,  9  M.  237. 

90.  Where,  by  clerical  error  in  entering 
judgment  in  replevin,  the  damages  for  deten- 
tion were  recited  at  $120  instead  of  six  cents, 
the  error  was  held  cured  by  the  statute  of  jeo- 
fails: Lyman  v.  Becannon,  29  M.  466. 

91.  The  right  to  amend  ought  not  to  be 
confined  any  further  than  safety  requires,  and 
should  be  liberally  recognized  wherever  the 


record  itself  furnishes  the  data  for  the  amend* 
ment.  But  where  it  is  based  on  an  outside 
showing,  all  practicable  precautions  should  be 
taken  to  see  that  no  one  is  wronged,  and  the 
party  adversely  interested  ought  always  to  be 
notified,  where  possible,  especially  if  the  pro- 
ceedings are  ancient :  Montgomery  v.  MerrM, 
86  M.  97. 

92.  An  application  for  leave  to  amend  de- 
fective proceedings  comes  too  late  when  not 
made  until  seventeen  years  have  passed ;  and 
though  the  defect  remained  for  a  long  time 
undetected,  a  delay  of  three  years  or  more 
after  its  detection  is  not  excused  by  the  mere 
fact  that  the  circuit  judge  had  been  of  counsel 
and  was  incompetent  to  hear  the  application. 
The  utmost  promptness  is  required  in  moving 
to  correct  mistakes  in  the  record :  Ibid. 

98.  Although  under  our  statute  courts  may 
amend  clerical  errors  at  any  time,  yet,  after 
the  term,  that  which  enters  into  the  considera- 
tion of  the  court,  and  forms  a  part  of  the 
judgment,  cannot  be  changed ;  nor  can  courts 
at  a  subsequent  term,  under  the  form  of  an 
amendment,  render  a  judgment:  Whitwett  v. 
.Emory,  8M.  84, 

94.  A  court  of  record,  in  which  judgment 
has  been  rendered  against  two  persons,  may 
on  motion  amend  the  judgment  record  by 
striking  out  the  name  of  one  defendant  who 
appears  to  have  been  sued  as  indorser  of  the 
note  declared  on,  but  who  was  not  served: 
Arnold  v.  Nye,  28  M.  286. 

96.  When  John  B.  Wyllie  and  John  Wyllie 
were  by  mistake  named  as  plaintiffs,  instead 
of  John  R.  Wyllie  and  Hannah  Wyllie,  an 
amendment  was  properly  allowed  on  the  trial 
inserting  the  right  name  wherever  necessary, 
and  the  judgment  was  admissible  in  evidence 
although  the  entry  thereof  showed  the  same 
mistake:  Barman  v.  Clippert,  58  M.  877. 

96.  The  incorporation  by  amendment  into 
a  judgment  of  matter  that  is  mere  surplus- 
age does  not  vitiate :  Lorman  v.  Benson,  9  M. 
287. 

97.  The  right  to  an  amendment  held  to 
have  been  waived  by  delay  for  several  terms 
and  by  proceeding  on  execution :  Gray  v.  Sag- 
inaw Circuit  Judge,  49  M.  628. 

II.  Validity  and  effect. 

That  judgment  creates  no  lien,  see  Liens, 
§8. 

(a)  Setting  aside  or  vacating. 

See  Equity,  XII,  (e) ;  Justices  of  the  Peace, 
V,  (b),  1. 
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■  As  to  granting  new  trials  in  general,  see 
Practice,  HI,  (g). 

Belief  in  chancery  against  judgments,  see 
Equity,  §§  604-528. 

96.  A  judgment  rendered  by  the  late  su- 
preme court  when  but  two  of  the  judges  were 
present  who  had  heard  the  argument  of  the 
case  is  irregular,  and  will  be  vacated  on  mo- 
tion, though  more  than  a  term  has  elapsed 
since  its  entry :  Jogger  v.  Coon,  5  M.  81. 

90.  A  judgment  on  issue  joined,  which  is 
rendered  without  notice  of  trial  or  appearance 
at  the  trial,  though  not  void  is  irregular,  and 
should  be  set  aside :  Peoplev.  Bacon,  18  M.  247. 

100.  The  circuit  court  may  set  aside  a 
judgment  at  a  term  subsequent  to  its  'rendi- 
tion: Van  Renselaer  v.  Whiting,  12  M.  449; 
Campau  v.  Coates,  17  M.  285. 

101.  A  client  whose  attorney  has  neglected 
his  case  and  suffered  judgment  to  pass  against 
him,  but  who  has  himself  been  guilty  of  no 
laches,  is  not  confined  to  his  remedy  against 
the  attorney,  but  the  court  in  the  exercise  of 
its  discretion  may  set  aside  the  judgment  and 
allow  him  to  defend  though  a  term  has  elapsed : 
Loree  v.  Beeves,  2  If.  183. 

102.  In  a  suit  against  a  non-resident  the 
circuit  court  may,  in  the  exercise  of  a  sound 
discretion,  set  aside  the  judgment  and  permit 
defendant  to  plead,  where  he  has  had  no  no- 
tice of  the  proceedings  and  has  been  guilty  of 
no  laches.  And  this  though  a  term  has 
elapsed:  flwrtbwr.  v.  Reed,  5  M.  80. 

103.  Where  there  has  been  no  unnecessary 
-delay,  and  where  the  rights  of  third  persons 
will  not  be  prejudiced,  the  circuit  court  has 
power  to  vacate,  on  motion,  a  judgment  erro- 
neously entered,  and  to  enter  the  proper  judg- 
ment :  Frederick  v.  Mecosta  Circuit  Judge,  52 
M.529. 

104.  A  motion  to  set  aside  a  judgment  for 
irregularity,  made  two  years  after  it  was  ren- 
dered, the  delay  being  unexplained,  is  too  late: 
People  v.  Calhoun  Circuit  Judges,  1  D.  417. 

105.  Where  it  is  claimed  that  a  judgment 
has  been  obtained  by  fraud  the  proper  rem- 
edy, after  a  lapse  of  five  or  six  years,  is  not  a 
motion  based  on  ex  parte  affidavits  to  set  it 
aside,  but  resort  should  be  had  to  an  original 
suit,  where  a  distinct  issue  may  be  made  by 
pleadings,  and  tried  upon  oral  examination  of 
witnesses.  An  order  setting  aside  judgment 
on  such  a  motion  after  such  a  lapse  of  time, 
and  while  a  suit  in  equity  in  which  consider- 
able progress  had  been  made,  and  in  which 
like  relief  was  sought,  was  still  pending,  was 
held  erroneous :  Jennison  v.  Haire,  20  M.  207. 

106.  Dismissal  of  an  appeal  from  the  pro- 
bate of  a  will  is  a  final  judgment  which  re* 


mands  the  proceedings  to  the  probate  court, 
and  which  cannot  be  set  aside  if  not  com- 
plained of  within  the  two  years  allowed  for 
removing  proceedings  to  the  supreme  court 
on  error  or  certiorari:  EUair  v.  Wayne  Cir- 
cuit Judge,  46  It  406. 

107.  After  the  probate  court  has  pat  into 
the  form  of  a  decree  its  final  adjudication 
upon  the  merits,  it  cannot  review  or  set  aside 
such  decree:  Orady  v.  Hughes,  64  M.  540; 
Holden  v.  Lathrop,  65  H.  652  (April  28,  *87). 

108.  A  stipulation  between  the  parties  that 
a  judgment  should  be  set  aside  without  costs 
upon  the  reversal,  on  writ  of  error,  of  another 
judgment,  upon  certain  specified  conditions, 
has  no  binding  force  without  compliance  with 
the  conditions,  and  the  court  should  not  act 
upon  it:  Roche  v.  Branch  Circuit  Judge,  26 
M.  870. 

109.  Where  a  new  trial  is  granted  on  con- 
ditions the  judgment  remains  in  force  subject 
to  the  conditions,  and  is  not  absolutely  vacated 
until  they  are  performed :  Mabley  v.  Superior 
Court  Judge,  41  M.  81. 

110.  The  discontinuance,  upon  stipulation, 
of  a  writ  of  error  does  not  vacate  the  judg- 
ment below:  Cummerfordv.  Paulus,  66  M.  648 
(July  7,  '87). 

111.  A  payment  or  settlement  of  a  judg- 
ment, not  vacating  it,  leaves  its  judicial  force 
continuing:  Ibid. 

112.  A  judgment  in  an  attachment  suit 
cannot  be  set  aside  for  irregularity,  on  the  mo- 
tion of  a  person  to  whom  the  property  attached 
had  been  conveyed  by  the  defendant,  after 
service  of  the  attachment,  but  who  is  a 
stranger  to  the  record :  People  v.  Calhoun  Cir- 
cuit Judges,  1  D.  417. 

113.  Where  the  court  makes  an  order  va- 
cating a  judgment  as  to  one  of  two  joint 
debtors,  the  effect  is  to  vacate  it  as  to  both : 
Van  Renselaer  v.  Whiting,  12  M.  440. 

114.  Where  a  judgment  against  two  is  set 
aside  as  to  one,  but  all  concerned  treat  it  as 
set  aside  as  to  both,  it  may  be  so  considered: 
Me  Arthur  v.  Oliver,  58  M.  200,  805. 

115.  .Where  a  written  request  is  made  sea- 
sonably for  a  finding  of  facts,  and  judgment  is 
entered  without  such  finding,  it  is  not  error  to 
set  aside  the  judgmemf  and  enter  a  new  one 
after  the  finding  is  filed :  Hunt  v.  Patterson, 
88  M.  05. 

116.  Refusal  to  open  a  judgment  that  an 
affidavit  of  non-execution  may  be  supplied  is 
discretionary:  Chicago  &  N.  E.  R.  Co.  v. 
Genesee  Circuit  Judge,  40  M.  168. 

117.  Setting  aside  an  irregular  judgment 
may  be  compelled  by  mandamus:  People  v. 
Bacon,  18  M.  247. 
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(b)  How  far  conclusive;  collateral  at- 
tack. 

See  Equity,  XII,  (c),  2,  8;  Justices  of  the 
Peace,  V,  (b),  3, 

As  to  attacking  judgment  for  want  of  juris- 
diction, see  JuBismcnoN,  §§  6-15, 108-116. 

As  to  conclusiveness  and  effect  of  judgments 
in  ejectment,  see  Ejectment,  §§  196-206. 

118.  A  judgment  of  a  court  of  another 
state  must  be  given  the  same  credit  here  that 
it  has  by  law  or  usage  in  the  state  where  it  was 
rendered ;  but  it  is  not  to  be  given  more  than 
its  domestic  force :  Bonesteel  v.  Todd,  9  M.  371. 

119.  A  foreign  judgment  may  have  great 
force  or  even  be  conclusive  as  evidence,  but  it 
cannot  be  enforced  as  a  judgment  outside  of 
the  jurisdiction  in  which  it  is  given  without 
being  established  in  new  legal  proceedings: 
Dickinson  v.  Seaver,  44  M.  624. 

120.  A  judgment  in  a  proceeding  for  a  for- 
feiture under  the  United  States  revenue  laws, 
pro  forma  in  rem,  but  practically  against  the 
claimant  of  the  property,  is  not  conclusive 
evidence  against  parties  who  have  no  notice 
of  the  proceedings,  as  to  facts  on  which  the 
judgment  was  founded:  Dean  v.  Chopin,  22 
M.  275. 

121.  The  judgment  of  a  court  of  compe- 
tent jurisdiction  is,  as  a  plea,  a  bar,  and  as 
evidence  conclusive  between  the  same  parties 
and  their  privies :  Wales  v.  Lyon,  3  M.  276 ; 
Prentiss  v.  Holbrook,  2  M.  872. 

122.  Legal  proceedings  bind  only  parties 
and  their  privies ;  and  though  proceedings  in 
rem  bind  every  one,  they  must  have  been 
commenced  by  some  authorized  person :  Be- 
sancon  v.  Brownson,  89  M.  888. 

123.  A  judgment  for  plaintiff  in  an  action 
for  breach  of  warranty  in  a  sale  of  chattels 
affirms  the  validity  of  the  contract:  Barker  v. 
Cleveland,  19  M.  280. 

124.  A  judgment  between  strangers  cannot 
be  allowed  to  prove  anything  more,  whether 
presumptively  or  absolutely,  than  what  was 
alleged  and  determined  as  between  them: 
Hines  v.  Jenkins,  64  M.  469  (Jan.  20,  "87). 

125.  In  a  proper  case  it  seems  that" a  judg- 
ment against  a  corporation,  if  obtained  with- 
out fraud  or  collusion,  is  conclusive  and  bind- 
ing upon  one  of  its  stockholders  as  to  the 
nature  and  extent  of  the  company's  liability ; 
but  the  questions  whether  the  cause  of  action 
adjudicated  was  of  a  nature  to  render  the 
stockholders  liable  under  the  statute,  and 
whether  the  conditions  as  to  ownership  of 
stock,  and  the  fact  of  such  ownership  at  the 
time  specified,  existed,  should  be  considered 
open :  Bohn  v.  Brown,  38  M.  257. 


126.  Where  a  probate  order  adjudges  a 
man  incompetent  to  take  care  of  his  property 
and  appoints  a  guardian,  a  recital  in  such 
order  that  the  man  is  insane  is  not  evidence 
that  he  lacks  testamentary  capacity:  Rice  v. 
Bice,  50  M.  448,  53  M.  432. 

127.  A  judgment  in  trespass  or  in  trespass 
ou  the  case  does  not  determine  the  title  to 
land :  Keyser  v.  Sutherland,  59  M.  455 ;  Busch 
v.  Nester,  62  M.  381 ;  Fahey  v.  Grotty,  63  M. 
383. 

128.  Dismissal  of  a  writ  of  error  leaves  the 
judgment  upon  which  it  was  sued  out  oper- 
ative and  conclusive :  Hitchcock  v.  Pratt,  61 
M.268. 

130.  A  judgment  cannot  be  attacked  by 
strangers  to  the  record:  Baugh  v.  Baugh,  87 
M.59. 

131.  A  decree  against  an  executor  on  his 
accounting,  where  nothing  appears  to  put  in 
question  the  jurisdiction  of  the  probate  court, 
cannot  be  attacked  collaterally  on  the  merits 
in  a  suit  on  the  executor's  bond :  Holden  v. 
Lathrop,  65  M.  652  (April  28,  '87). 

132.  Where  a  court  has  jurisdiction  its 
proceedings  cannot  be  impeached  collaterally: 
Clark  v.  Holmes,  1  D.  890. 

133.  Where  the  record  of  a  case  is  ques- 
tioned collaterally  only  such  objections  can  be 
noticed  as  affect  the  jurisdiction  to  dispose  of 
it:  Pettiford  v.  Zoettner,  45  M.  858. 

134.  Mere  irregularities  or  errors  will  not 
justify  the  rejection  of  a  collateral  judgment 
offered  in  evidence ;  to  warrant  such  rejection 
its  defects  must  make  the  judgment  jurisdio 
tionally  invalid :  Bigalow  v.  Barre,  80  M.  1. 

135.  Sureties  are  concluded  by  a  judgment 
against  their  principal  obtained  in  the  custom- 
ary manner  and  in  the  course  of  regular  pro- 
ceedings, but  not  by  a  secret  confession  of 
judgment  fraudulently  and  collusively  made 
between  him  and  the  obligee :  Wright  v.  Hake, 
88  M.  525. 

136.  A  receiptor  to  the  sheriff  for  property 
levied  on  under  an  execution  is  estopped  from 
denying  the  validity  of  the  execution :  Burkv. 
Webb,  82  M.  178. 

137.  The  regularity  of  a  judgment  cannot 
be  inquired  into  on  judgment  creditor's  bill: 
Williams  v.  Hubbard,  1  M.  446. 

138.  Where  a  judgment  after  due  service 
against  a  married  woman  is  not  impeached  on 
error  or  appeal,  its  conclusiveness  cannot  be 
questioned  on  account  oftthe  invalidity  of  the 
cause  of  action:  Wilson  v.  Coolidge,  42  M. 
112. 

189.  Where  a  judgment  is  regularly  ren- 
dered and  not  appealed  from,  it  cannot  be  at- 
1  tacked  collaterally  on  the  ground  that  the  suit 
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should  have  been  brought  in  the  name  of  a 
different  official  plaintiff:  Somersv.  Losey,  48 
M.  294 

140.  A  sheriff  sought  to  evade  a  writ  of 
replevin  by  leaving  the  goods  in  the  receiptor's 
hands  while  the  writ  was  served  on  himself, 
and  afterwards  selling  them.  As  he  was  then 
prevented  from  delivering  them,  however,  he 
afterwards,  and  without  further  process,  again 
seized  the  goods,  delivered  them,  and  was 
again  sued  in  replevin.  In  the  first  suit  he 
suffered  judgment  for  acting  on  void  process. 
In  the  second  the  same  issue  was  tried  and 
he  recovered.  Held,  that  in  the  second  suit 
the  validity  of  the  process  was  res  adjudicata; 
that  the  first  judgment  could  not  be  collater- 
ally assailed  by  retrying  that  issue  until  the 
errors  of  the  first  trial,  if  there  were  any,  had 
been  corrected  by  an  appellate  court;  and  that 
in  making  the  second  seizure  the  sheriff  was  a 
trespasser  and  could  confer  no  right  under  it : 
Mayhue  v.  Snell,  87  M.  803. 

141 .  Defendants  in  an  attachment  proceed- 
ing in  the  federal  court  assigned  a  debt  due 
them,  and  the  debtor  was  afterward  garnished 
and  the  assignee  notified  to  appear  in  the  fed- 
eral court  and  maintain  the  rights  conferred 
by  the  assignment.  ,  The  assignee  did  not  ap- 
pear, and  judgment  was  rendered  against  the 
garnishee  upon  the  statutory  issue  provided 
for  by  H.  S.  §  8085.  The  assignee  meanwhile 
sued  the  garnishee  in  the  state  courts  and  re- 
covered judgment  Held,  on  error,  that  the 
assignee  was  bound  by  the  proceedings  in  the 
federal  court,  which  had  possession  of  the 
principal  controversy  and  could  take  cogni- 
zance of  collateral  issues:  Rothschild  v.  Bur- 
ton, 57  M.  540. 

142.  Where  a  claim  against  an  estate  is 
allowed,  upon  an  appeal  from  commissioners, 
by  a  court  which  has  jurisdiction,  and  no 
fraud  is  proved  against  the  adjudication,  the 
allowance  is  conclusive  as  against  any  collat- 
eral attempt  to  impeach  it :  O'Connor  v.  Boy- 
Ian,  49  M.  209. 

143.  An  adjudication  by  a  bankruptcy 
court  in  a  certain  case,  that  an  attachment 
was  a  valid  lien  on  such  property  as  was 
actually  levied  upon  more  than  four  months 
before  the  bankruptcy  proceedings  were  begun, 
does  not  fix  the  identity  of  the  property  at- 
tached, and  in  itself  is  therefore  incompetent 
as  evidence  to  determine  the  validity  of  spe- 
cific attachments:  Rowley  v.  Grover,  87  M. 
583. 

That  a  discharge  in  bankruptcy  is  conclusive 
as  to  non-liability,  and  cannot  be  attacked 
collaterally,  see  Bankruptcy,  g§  18-22. 


(c)  Conclusiveness  as  to  claims  or  do- 
fences  that  might  ham  been 
pleaded. 

See  Equity,  §§  1867-1871, 1875. 

144.  A  defence  cannot  be  withheld  to  be 
used  in  the  retrial  of  a  dispute  respecting  the 
same  subject-matter  when  a  single  suit  could 
end  the  whole  controversy :  Jacobson  v.  Mil- 
ler, 41  M.  90. 

145.  A  defendant  can  withhold  his  claim 
of  set-off  to  be  litigated  in  another  suit: 
McEwen  v.  Bigelow,  40  M.  215. 

146.  Objections  to  the  validity  of  proceed- 
ings involved  in  a  suit  cannot  be  raised  in  a 
later  case  if  purposely  withheld  or  reserved  in 
the  .first  one:  Clark  v.  Wiles,  54  M.  828. 

147.  One  who  is  sued  in  respect  to  one 
subject-matter  is  not  precluded  in  any  after 
litigation  involving  the  same  questions, 
though  relating  to  a  different  subject-matter, 
from  introducing  defences  not  used  in  the 
former  suit:  Jacobson  v.  Miller,  41  M.  90. 

148.  The  subject-matter  of  a  litigation  is 
the  right  which  one  party  claims  as  against 
the  other,  and  on  which  he  demands  the  judg- 
ment of  the  court:  Ibid. 

149.  Where  the  execution  of  a  paper  is 
admitted  by  failure  to  deny  it  on  oath,  it  is 
expressly  left  outside  the  issue,  and,  not  being 
part  of  the  subject-matter  of  the  suit,  can  be 
put  in  issue  in  other  litigation  on  the  same 
paper:  Ibid. 

160.  A  claim  which  was  a  proper  matter 
of  defence  in  an  action  at  law  cannot  after- 
wards be  made  the  subject  of  an  equitable  set- 
off:  Kinney  v.  Tabor,  62  M.  517. 

151.  B.  bad  a  contract  with  M.,  but  sued 
him  on  the  common  counts  before  a  justice  to 
recover  back  an  overpayment.  He  did  not 
put  the  contract  in  issue,  though  he  gave  M. 
credits  under  it.  If.  filed  no  set-off,  but  im- 
mediately sued  B.  before  another  justice  for 
the  whole  amount  of  his  bill.  Held,  that  the 
judgment  in  the  first  suit  did  not  bar  the 
second :  McEwen  v.  Bigelow,  40  M.  215. 

152.  If  a  counter-claim  is  not  based  on 
payments  made,  but  constitutes  proper  set-off, 
the  only  effect  of  failing  to  appear  and  plead 
and  prove  it  would  be  that,  in  any  subsequent 
action  to  recover  it,  costs  could  not  also  bo 
recovered:  Huntoon  v.  Rusxell,  41  M.  816. 

163.  A  defendant  who,  when  sued  upon 
a  contract,  does  not  recoup  his  damages  for 
plaintiffs  negligent  performance,  but  sues 
separately  for  such  damages  and  gets  judg- 
ment, cannot  plead  such  judgment  in  bar  of 
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the  action  against  him ;  nor  is  the  plaintiff  in 
the  former  action  estopped  from  prosecuting 
it  by  the  judgment  in  the  latter:  Mimnaugh  v. 
Partlin,  67  M.  891  (Oct.  27,  '87). 

154.  Where  one  has  a  demand  which  is 
capable  of  being  used  by  way  of  recoupment, 
it  is  at  his  option  whether  he  will  so  use  it,  or, 
or  instead  thereof,  bring  a  separate  action  upon 
it:  Ward  v.  Fellers,  8  M.  281;  Morehouse  v. 
Baker,  48  M.  835;  Mimnaugh  v.  Partlin,  67  M. 
891  (Oct.  27,  '87). 

165.  One  who  fails  in  equity  to  have  a 
judgment  set  aside  for  fraud  may  contest  at 
law  a  void  execution  sale  thereon,  and  is  not 
debarred  from  doing  so  by  not  having  put  it  in 
issue  in  his  chancery  suit :  Banker  v.  Charles- 
worth,  33  M.  81. 

156.  In  a  lawsuit  involving  the  title  to 
land,  the  plaintiff  is  not  estopped  from  con- 
testing the  regularity  of  a  statutory  fore- 
closure under  which  the  title  has  been  ob- 
tained, by  having  omitted  to  raise  that 
question  in  a  former  suit  brought  by  him  in 
chancery  to  set  aside  the  mortgage  as  invalid : 
Ibid. 

157.  A  tenant  who  had  been  evicted  by 
'another  tenant  claiming  under  a  prior  lease 

brought  suit  upon  his  landlord's  alleged  agree- 
ment to  indemnify  him  for  the  costs  and 
expenses  of  appealing  from  the  eviction  pro- 
ceedings; judgment  went  for  defendant. 
Held,  that  this  barred  a  later  action  for  out- 
lays alleged  to  have  been  made  under  the 
same  agreement  but  subsequent  to  the  former 
suit:  Cummerford  v.  Paulus,  66  M.  648  (July 
7, '87). 

158.  Where  a  party  has  recovered  on  a 
contract  the  purchase  price  of  staves  that 
were  to  be  delivered  by  him  thereunder  to 
defendant,  his  failure,  by  reason  of  the  ab- 
sence or  drunkenness  of  a  witness,  to  prove 
the  delivery  of  a  certain  lot,  and  the  with- 
drawal of  that  item  in  his  claim,  will  not  au- 
thorize bim  to  bring  another  suit  for  it ;  this 
item  was  not  a  distinct  cause  of  action,  and 
the  former  judgment  was  a  final  determina- 
tion of  the  damages  he  was  entitled  to  recover 
under  the  contract:  Dutton  v.  Shaw,  85  M. 
431. 

(d)  Former  adjudication;  estoppel. 

1.  In  general. 
See  Equity,  XII,  (c),  2,  8. 

159.  A  decision  once  made  in  a  case  must 
continue  to  govern  it,  notwithstanding  the 
point  then  decided  is  not  held  to  be  law  in 
other  cases:  Newberry  v.  Trowbridge,  18  If. 


160.  The  rule  of  law  as  laid  down  by  the 
supreme  court  in  the  decision  of  a  cause  is  to 
be  applied  upon  the  same  state  of  facta  in  all 
the  subsequent  proceedings  in  the  cause: 
Mynning  v.  Detroit,  L.  &  N.  JR.  Co.,  67  M. 
677  (Jan.  5,  '88). 

161.  A  decision  made  at  the  first  hearing 
of  a  case  in  a  court  of  review  is  not  conclusive 
on  the  same  point  at  a  second  hearing,  if  the 
latter  record  contains  evidence  of  additional 
facts  relating  thereto:  White  v.  Campbell,  25 
M.  463. 

162.  Plaintiff  below  brought  error  to  re- 
verse the  judgment  below  for  a  charge  ad- 
verse to  him.  There  was  a  variance  between 
the  declaration  and  the  proof  which  would 
have  precluded  his  recovering,  but  this  was 
not  suggested  in  the  supreme  court  as  an  objec- 
tion to  reversal.  A  new  trial  being  ordered, 
the  same  variance  appeared,  but  plaintiff  re- 
covered. Held,  that  defendants  bringing  error 
could  not  for  the  first  time  insist  that  there 
was  a  variance,  as  that  point  had  been  con- 
structively ruled  against  them,  upon  their 
tacit  waiver,  by  the  reversal :  Great  Western 
R.  Co.  v.  Hawkins,  18  M.  427.  See  Lake  Shore 
&M.S.R.  Co.  v.  Perkins,  25  M.  329,  338. 

163.  An  affirmance  of  judgment  by  an 
equal  division  of  the  supreme  court  is  as  con- 
clusive as  any  other  judgment:  Lyon  v.  Ing- 
ham Circuit  Judge,  87  M.  877. 

164.  A  decision  by  a  majority  of  the  su- 
preme court  is  as  conclusive  as  if  it  were  unan- 
imous: McCutcheon  v.  Homer,  48  M.  488; 
Feige  v.  M.  C.  R.  Co.,  62  M.  1. 

165.  And  a  change  in  the  composition  of 
the  court  will  not  warrant  a  reopening  of  the 
controversy  unless  the  court  itself  orders  a  re- 
argument  :  McCutcheon  v.  Homer,  48  M.  488. 

166.  An  adjudication  is  conclusive  in  re- 
spect to  (1)  the  subject-matter  of  the  litigation, 
and  (2)  the  point  of  fact  or  law,  or  both,  neces. 
sarily  settled  in  determining  the  issue  on  the 
subject-matter:  Jacobson  v.  MUler,  41  M.  90- 

167.  Parties  to  a  controversy  cannot,  after 
judgment,  revive  it  in  another  court  and 
cause,  in  order  to  raise  again  the  questions 
already  in  issue  and  adjudicated :  Hudson  v. 
Suptrior  Court  Judge,  42  M.  239. 

168.  Adjudications  upon  the  subject-mat- 
ter of  a  suit  are  conclusive  wherever  any  ques- 
tion respecting  it  arises  afterwards  in  a  collat- 
eral suit,  and  in  any  new  suit  in  which  the 
pleadings  put  any  part  of  it  in  issue ;  and  this 
is  so  whether  the  adjudication  was  obtained 
on  default,  or  whether  all  possible  questions 
were  raised  on  the  trial,  or  whether  it  was 
correct  in  fact  or  law:  Jacobson  v.  Miller,  41 
M.90. 
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160.  A  judgment  rendered  upon  confession 
has  the  same  effect  as  one  rendered  upon  a 
trial:  Town  v.  Smith,  14  M.  848. 

170.  Estoppel  by  a  previous  judgment  does 
not  depend  on  its  justice,  but  on  the  fact  that 
the  merits  have  been  passed  upon:  Fifield  v. 
Edwards,  39  M.  264. 

171.  An  order's  superfluous  recital  con- 
cerning a  matter  not  necessarily  involved  in 
the  main  issue  is  not  conclusive  as  an  adjudi- 
cation :  Rice  v.  Rice.  68  M.  483. 

172.  To  make  a  judgment  in  one  case  a 
bar  to  another  action  it  is  not  essential  that 
the  object  of  the  two  suits  should  be  the  same; 
nor  that  the  parties  should  stand  in  the  same 
relative  position  to  each  other;  nor  that  the 
point  in  controversy  should  have  been  actually 
litigated  in  the  first  suit ;  it  is  sufficient  if  its 
determination  was  necessarily  involved  in  the 
judgment:  Barker  v.  Cleveland,  19  M.  380. 

173.  To  render's  former  judgment  a  bar  to 
a  subsequent  action  it  mast  have  been  ren- 
dered upon  the  merits,  upon  the  same  subject- 
matter,  and  between  the  same  parties:  Tucker 
v.  Rohrback,  13  M.  78;  Love  v.  Francis,  63  M. 
181. 

174.  To  bar  a  set-off  introduced  in  a  suit 
between  A.  and  B.,  the  plaintiff  put  in  evi- 
dence a  former  suit  brought  by  B.  and  his 
wife  against  A ,  in  which  a  recovery  was 
sought  upon  the  same  claim  now  sought  to  be 
set  off.  It  was  shown  that  judgment  was  ren- 
dered in  that  case,  but  it  did  not  appear 
whether  it  was  upon  the  merits  or  not.  Held 
no  bar:  Tucker  v.  Rohrback.  13  M.  78. 

176.  Estoppel  from  asserting  a  claim  ex- 
cluded from  a  former  suit  cannot  apply  where 
it  was  not  within  the  issue  in  that  suit,  and 
there  was  therefore  no  opportunity  to  estab- 
lish it:  Fifield  v.  Edwards,  89  M.  364. 

176.  A  party  is  not  estopped  by  a  former 
litigation  from  vindicating,  in  another  suit, 
rights  that  were  not  involved  and  that  could 
not  properly  be  litigated  in  the  former  one: 
Nichols  v.  Marsh,  61  M.  609. 

177.  Where  the  execution  and  delivery  of 
a  lease  are  disputed  in  a  suit  for  rent,  the  de- 
termination of  the  issue  concludes  the  parties 
in  any  subsequent  litigation  involving  the 
right  to  rent  under  the  same  lease :  Jacobean 
v.  Miller,  41  M.  90. 

178.  A  judgment  upon  a  subscription  to 
the  capital  stock  of  a  corporation,  so  long  as 
it  remains  in  force,  would  be  a  conclusive  ad- 
judication upon  any  defence  to  the  validity  of 
the  subscription:  Gould  v.  Vaughan,  30  M. 
876.  ; 

179.  Judgment  in  an  action  for  slander  is 
a  bar  to  any  future  action  for  any  repetition 


thereof  open  to  proof  on  the  trial :  Leonard  v. 
Pope,  27  M.  145. 

180.  Where  seduction  has  been  proved  in 
aggravation  of  damages  in  a  breach  of  promise 
case  the  recovery  will  bar  any  future  action 
for  the  seduction:  Sheahan  v.  Barry,  37  H. 
317. 

181.  A  judgment  of  nonsuit  is  not  a  final 
disposition  of  the  subject-matter  in  litigation, 
and  ordinarily  is  not  a  bar  to  a  subsequent 
suit  for  the  same  cause  of  action:  Bourne  v. 
Johnson,  1  D.  185. 

182.  Judgment  which  is  ineffectual' by  rea- 
son of  a  mistake  in  the  name  of  one  of  the 
plaintiffs  will  not  prevent  them  from  bringing 
a  new  suit  upon  it :  Wixom  v.  Stephens,  17  M. 
5ia 

183.  A  judgment  rendered  in  a  court  that 
by  statute  could  have  no  jurisdiction  over  de- 
fendant's person  is  no  bar  to  a  suit  in  a  com- 
petent court :  Bosom  v.  Taylor,  89  M.  688. 

184.  A  judgment  in  a  proceeding  begun  be- 
fore any  cause  of  action  has  accrued  can  have 
no  bearing  on  another  proceeding  begun  by 
the  same  party ;  there  can  be  no  presumption 
of  identity,  and  there  is  no  occasion  to  inquire 
whether  the  judgment  is  pleadable  in  bar  or 
in  abatement:  Hart  v.  Lindley,  SO  M.  30. 

185.  The  plea  of  former  judgment  cannot 
be  sustained  if  it  does  not  appear  that  plaintiff 
in  the  former  suit  had  a  right  to  bring  his  suit 
at  the  time  he  brought  it,  and  that  it  was  de- 
cided on  its  merits.  And  the  contrary  may  be 
shown  in  meeting  such  a  plea:  Wood  v.  Faut, 
55  M.  185. 

186.  Judgment  for  defendant  for  costs,  on 
the  ground  that  the  claim  sued  was  not  yet 
due,  is  no  bar  to  a  new  suit:  Franks  v.  Fech- 
eimer,  44  M.  177. 

187.  A  judgment  for  plaintiff  in  an  action 
for  breach  of  warranty  in  a  sale  of  chattels 
concludes  nothing  concerning  payment  on 
such  contract,  and  does  not  bar  an  action  for 
the  purchase  price:  Barker  v.  Cleveland,  19 
M.  280. 

188.  The  fact  that  a  judgment  has  been 
recovered  on  a  note  secured  by  mortgage  is  no 
answer  to  a  suit  by  the  mortgagers  to  have 
the  mortgage  set  aside  on  showing  that  the 
note  has  actually  been  paid :  Rickle  v.  Dow, 
89  M.  91. 

189.  The  result  of  a  suit  for  the  taxes  of 
particular  years  is  not  res  judicata  in  subse- 
quent suits  between  the  same  parties  for  taxes 
of  other  years,  and  the  decisions  upon  legal 
questions  arising  in  the  first  case  are  important 
only  as  precedents :  Lake  Shore  <fc  M.  S.  R, 
Co.  v.  People,  46  M.  198. 

190.  An  adjudication  that  a  claim  filed 
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under  a  general  assignment  could  not  be  based 
on  a  contract  of  purchase  of  goods  which  the 
claimant  vendors  had  rescinded  for  fraud 
does  not  bar  a  claim  for  the  conversion  of  the 
goods :  Farwett  v.  Myers,  64  M.  284. 

191.  A  disallowance  of  a  claim  presented 
to  commissioners  on  an  estate  is  not  a  bar  to 
a  subsequent  suit  where  the  claim  was  not 
adjudicated  upon  the  merits  and  where  there 
was  no  opportunity  for  such  adjudication: 
McKinney  v.  Curtiss,  60  M.«611. 

192.  A  judgment  for  defendant  on  a  gen- 
eral demurrer  to  the  declaration  is  not  a  bar 
to  a  new  action  where  a  different  state  of 
facts  is  declared  upon:  Rodman  v.  M.  C.  R. 
Co.,  59  M.  895. 

193.  A  judgment  for  defendants  in  a  joint 
action  does  not  bar  another  proceeding  against 
a  portion  of  them  on  the  same  cause  of  action: 
Detroit  v.  Houghton,  42  M.  459. 

194.  If  one  sues  in  assumpsit  for  the  value 
of  chattels,  where  by  strict  rules  only  an  ac- 
tion of  tort  would  lie,  and  obtains  judgment, 
the  judgment  will  determine  the  matters  in 
issue  as  conclusively  as  though  the  proper 
action  had  been  brought :  Jennings  v.  Sheldon, 
44  M.  92. 

195.  A  judgment  for  defendant  in  replevin, 
for  exe°mpt  property  taken  by  him  on  execu- 
tion, bars  trover  against  him  for  its  conver- 
sion, unless  after  the  return  of  the  property 
and  before  its  sale  the  claim  of  exemption  is 
plainly  made:  MeOuire  v.  Oalligan,  57  M.  89. 

196.  A  judgment  in  replevin  of  recovery 
and  for  damages  for  detention  cannot,  it 
seems,  bar  an  action  for  unlawful  trespass  and 
personal  wrongs  distinct  from  the  detention  of 
the  property ;  and  certainly,  to  be  used  for  any 
such  purpose,  it  must  be  pleaded  in  bar: 
Briggs  v.  Milburn,  40  M.  512. 

197.  The  validity  of  a*  will  under  which 
plaintiff  in  ejectment  claims,  and  which  was 
admitted  to  probate  though  contested  by  de- 
fendant, cannot  be  questioned  by  the  latter  in 
such  action  of  ejectment:  Johnson  v.  John- 
son, 70  M.  65  (April  27,  '88). 

198.  Judgment  recovered  in  Michigan  by  a 
foreign  executor  suing  in  his  own  name  on  a 
note  belonging  to  the  estate  and  payable  to 
bearer  bars  any  subsequent  proceeding  against 
defendant:  Knapp  v.  Lee,  42  M.  41. 

199.  A  mortgagee  of  chattels  brought  re- 
plevin against  an  attaching  creditor,  and 
sought  to  show  that  the  demand  in  one  of  the 
attachment  cases,  which  had  passed  into  judg- 
ment, had  been  paid  before  judgment.  Held 
that,  if  there  was  no  showing  of  collusion  be- 
tween the  attachment  creditor  and  the  debtor, 
this  would  be  an  attempt  to  retry  the  ques- 


tion involved  in  the  attachment  suit:  Watten 
v.  Rossman,  45  M.  888. 

200.  A  judgment  in  replevin  against  an 
officer  holding  goods  under  an  attachment 
does  not  estop  the  same  or  prevent  any  other 
officer  from  levying  execution  on  the  same 
goods  in  a  different  suit  brought  by  another 
creditor  of  the  party  against  whom  the  attach- 
ment was  issued,  where  such  creditor  had  no 
interest  in  the  replevin  suit  nor  the  right  to 
intervene  therein.  Nor  would  it  be  conclusive 
of  the  title  as  against  a  purchaser  at  the  exe- 
cution sale:  McKay  v.  Kilburn,  42  M.  614. 

201.  The  denial  of  a  motion  for  a  new 
trial,  unless  proceedings  by  mandamus  are 
taken  to  review  the  decision  as  an  abuse  of 
discretion,  is  res  adjudieata  upon  the  ground 
urged  in  support  of  the  motion :  Gray  v.  Bar- 
ton, 62  M.  186. 

As  to  effect  of  denial  or  award  of  Manda- 
mus, see  that  title,  §§  801-j(04. 

That  dismissal  of  writ  of  error  does  not  bar 
new  writ,  see  Error,  §§  222,  228. 

202.  Where  the  same  transaction  is  involved 
in  two  cases  the  mere  verdict  of  the  jury  in 
one  of  them  cannot  be  shown  in  the  other  for 
the  purpose  of  fixing  the  quality  of  the  trans- 
action. But  the  record  iu  the  former  may 
operate  as  a  bar  in  the  latter :  Wheeler  v.  Wal- 
lace, 58  M.  864. 

203.  If,  when  sued  on  his  bond,  a  surety  in 
certiorari  shows  as  a  defence  a  former  judg- 
ment against  himself,  it  is  proper  to  rebut  this 
by  testimony  that  it  was  vacated  because  he 
had  notified  the  plaintiff's  attorney  that  no 
judgment  could  be  given  against  him  without 
a  direct  suit  on  the  bond :  Porter  v.  Leache,  56 
M.  40. 

204.  "Where  the  subject-matter  of  a  suit  has 
confessedly  been  in  litigation  before,  the  evi- 
dence that  the  merits  were  not  passed  on 
ought  to  exclude  all  other  hypotheses:  Baxter 
v.  Aubrey,  41  M.  14. 

205.  In  order  to  be  a  bar  both  the  issue  and 
judgment  must  be  taken  and  rendered  upon 
the  merits;  and  briefs  of  counsel  are  inadmis- 
sible to  show  the  basis  of  the  judgment :  Qreen- 
lee  v.  Lowing,  85  M.  63. 

As  to  parol  evidence  to  show  basis  of  former 
judgment,  see  Evidence,  §§  1251-1254. 

2.  Who  are  bound. 

See  Equity,  XII,  (c),'l. 

206.  A  matter  once  fully  adjudicated  is 
conclusively  adjudicated  as  between  parties 
and  privies :  Hazen  v.  Reed,  80  M.  831. 

207.  Where  one  party  to  a  contract  claims 
that  it  has  been  rescinded  and  recovers  judg- 
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ment  against  the  other  party  upon  the  quart' 
turn  meruit,  he  is  estopped,  in  a  later  litigation 
with  the  same  .party,  from  claiming  the  right 
to  carry  out  the  contract;  and  the  record  in 
the  former  action  is  admissible  to  establish  the 
estoppel:  Martin  v.  Boyce,  49  M.  123. 

208.  A  party  to  a  judgment  is  precluded 
by  it  from  going  behind  it  to  dispute  the 
grounds  on  which  it  was  rendered :  Pierson  v. 
Reynolds,  49  M.  224 

209.  A  judgment  not  only  fixes  the  extent 
of  liability,  but  the  party  or  parties  liable, 
and  if  such  party  is  a  corporation  it  is  not 
merely  individual  members  thereof  that  are 
held:  Brewer  v.  Michigan  Salt  Association,  58 
It  351. 

210.  The  reason  why  judgments  of  courts 
having  jurisdiction  are  conclusive  on  parties 
and  privies  is  because  such  parties  have  bad 
an  opportunity  to  assert  or  defend  their 
rights  in  the  court  giving  judgment:  Axford 
v.  Graham,  57  M.  423. 

211.  As  a  general  rule  judgments  bind  only 
parties  and  their  privies,  and  no  one  is  bound 
by  a  proceeding  to  which  he  is  not  a  party : 
Bale  v.  Chandler,  8  M.  531 ;  Hodson  v.  Van 
Fossen,  28  M.  68 ;  Huntoon  v.  Russell,  41  M. 
316;  Bachelder  v.  Brown,  47  M.  866. 

212.  And  to  be  a  party  in  this  sense  one 
must  be  directly  interested  in  the  subject- 
matter,  and  have  the  right  to  make  defence 
or  control  the  proceedings,  and  appeal  from 
the  judgment:  Hale  v.  Chandler,  8  M.  531. 

213.  One  who  sells  chattels  with  warranty 
of  title,  and  who,  when  his  vendee  is  sued  for 
their  value  by  the  real  owner,  takes  upon  him- 
self the  defence  of  the  suit  is  bound  by  the 
result,  whatever  may  have  been  the  form  of 
action :  Jennings  v.  Sheldon,  44  M.  92. 

214.  Where  the  claimant  of  personalty 
sold  by  another  assumes  the  defence  of  an  ac- 
tion for  the  purchase  price,  brought  by  the 
vendor  against  the  vendee,  on  the  understand- 
ing that  if  the  defence  prevails  the  vendee 
will  pay  the  claimant  instead  of  the  vendor, 
the  judgment  concludes  the  claimant's  rights 
as  between  vendor  and  vendee :  Estelle  v.  Pea- 
cock, 48  M.  469. 

215.  Where  a  third  party  in  a  suit  upon 
negotiable  paper  claims  such  paper  and  takes 
upon  himself  the  defence  of  the  suit  on  that 
ground,  the  judgment  binds  him :  Bachelder 
v.  Brovm,  47  M.  866. 

216.  A  judgment  for  the  amount  of  a  lien 
does  not  prove  breach  of  warranty  unless  ren- 
dered in  a  proceeding  which  the  warrantors 
undertook  to  be  concerned  in  or  had  proper  no- 
tice to  defend :  Be  Witt  v.  Pretcott,  51  M.  298. 


217.  A  vendor  of  personalty  notified  by  his 
vendee  to  defend  title  will  be  bound  by  the 
judgment  but  cannot  hold  his  own  vendor 
bound  by  it  unless  he  has  given  the  latter  no- 
tice to  defend ;  and  this  is  so  though  the  latter 
was  a  witness  in  the  case :  Axford  v.  Graham, 
57  M.  422. 

When  covenantor  is  bound  by  judgment  in 
ejectment  against  grantee,  see  Ejectment, 
§§202-203. 

218.  A  judgment  recovered  by  one  who 
had  assigned  his  claim  to  a  third  party  after 
suit  begun  would  be  a  bar  to  any  future  pro- 
ceedings which  the  assignee  might  commence 
for  the  same  cause  of  action :  Peters  v.  Gatta- 
gfter,  87  M.  407. 

218.  Plaintiffs  in  garnishment  are  bound 
by  the  judgment  in  a  subsequent  suit  brought 
against  the  garnishee  by  his  creditor's  as- 
signee which  they  have  been  notified  to  de- 
fend: Butler  v.  Wendell,  57  M.  62. 

220.  A  constable  seized  a  horse  under  a 
chattel  mortgage,  but  the  mortgager  recov- 
ered it  in  replevin  and  then  sold  it  The  mort- 
gagee then  brought  trover  against  the  pur- 
chaser. Held,  that  be  was  not  concluded  by 
the  judgment  against  the  constable,  even 
though  the  latter  was  his  agent,  and  he  had 
acted  as  attorney  for  him  in  the  replevin  suit: 
Warner  v.  Comstock,  55  M.  615. 

221.  Ejectment  was  brought  against  the 
executors  of  an  estate,  and  they  prevailed. 
The  executor  of  one  of  the  heirs,  to  whom  the 
rest  had  conveyed  their  interests,  afterwards 
brought  ejectment  for  the  same  land  against 
a  grantee  of  the  plaintiff  in  the  first  action. 
Held,  that  the  former  judgment  operated  as 
an  estoppel  against  such  grantee.  And  if  all 
the  heirs  united  in  defending  the  first  suit  the 
estoppel  would  not  be  affected  by  a  question 
whether,  as  between  one  of  the  heirs  and  the 
ancestor,  the  title  was  in  one  or  the  other: 
Whitford  v.  Crooks,  54'M.  261. 

222.  A  proceeding  to  obtain  widow's  allow- 
ances is  not  binding  upon  a  woman  who  had 
in  good  faith  married  decedent  after  the 
claimant  had  left  him,  and  was  living  with 
him  as  his  wife  at  the  time  of  his  death,  but 
was  not  made  a  party  to  the  proceeding 
brought  by  her  predecessor:  Young's  Appeal, 
52  M.  593. 

223.  While  a  probate  decree  allowing  a 
claim  on  an  insane  decedent's  bond  might  con- 
clude the  estate  from  questioning  the  bond,  it 
cannot  estop  the  widow  from  resisting  a  pro- 
ceeding in  aid  of  an  execution  thereon  by  a 
bill  to  set  aside,  for  the  grantor's  insanity,  a 
prior  deed  made  to  her  by  her  husband: 
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Davis  Sewing  Machine  Co.  v.  Barnard,  43  M. 
879. 

224.  No  one  legatee  is  estopped  by  a  find- 
ing that  has  been  set  aside  on  the  appeal  of 
only  one  in  a  proceeding  to  determine  the 
rights  of  all  of  them  upon  the  distribution 
under  the  will:  McClintock's  Appeal,  58  M. 
152. 

225.  The  estate  of  a  deceased  judgment 
debtor  has  no  better  defence  to  an  action  on 
the  judgment,  or  proceedings  to  collect  it, 
than  he  would  have  had  if  living :  Arnold  v. 
Thompson,  19  M.  833. 

226.  A  finding  and  report  by  commission- 
ers on  claims  of  an  amount  due  the  estate 
cannot  be  regarded  as  res  adjudicata  against 
one  who  has  had  no  notice  of  their  proposed 
action,  and  who  never  appeared  in  any  way  be- 
fore the  commissioners:  Kimball  v.  Cannon, 
59  M.  290. 

227.  A  foreclosure  for  non-payment  of  in- 
terest only  of  a  mortgage  given  to  secure  a 
note  payable  four  years  after  the  mortgagee's 
death  to  his  heirs,  interest  payable  to  the  mort- 
gagee during  his  life-time  only,  held  not  to  be 
res  adjudicata  as  against  the  heirs  in  a  contest 
between  them  and  the  mortgagee's  adminis- 
trator for  the  proceeds  of  the  note:  Love  v. 
Francis,  63  M.  181. 

228.  Plaintiff  brought  an  action  against  a 
sheriff  for  taking  certain  personal  property, 
which,  on  final  hearing,  was  determined 
against  the  plaintiff.  After  the  sheriff  had 
sold  the  property,  plaintiff  brought  his  action 
to  recover  the  same  against  the  purchaser  at 
the  sheriffs  sale,  but  it  was  held  [that  judg- 
ment in  the  suit  against  the  sheriff  was  a  bar 
to  the  action  against  the  purchaser :  Prentiss 
v.  Holbrook,  2  M.  872. 

229.  A  new  township  is  not  bound  by  a 
judgment  upon  bonds  issued  by  the  old  town- 
ship of  which  it  formed  a  part,  where  such 
judgment  was  rendered  in  an  action  brought 
after  the  division  and  without  making  the 
new  township  ;a  party :  Hale  v.  Baldwin,  49 
M.  270. 

230.  J.'s  agent  moved  a  division  fence  that 
stood  between  J.'s  premises  and  P.'s.  P. 
moved  it  back  again  in  the  night.  J.  tried  to 
tear  it  down,  and  as  P.'s  wife  resisted  he  as- 
saulted her.  In  an  action  therefor  by  Mrs.  P. 
she  could  not  show,  as  res  adjudicata,  that  in 
a  former  suit  between  the  agent  and  a  third 
person  concerning  other  premises,  but  in 
which  the  principal  matter  in  issue  was  the 
true  location  of  a  section  line  that  P.  claimed 
as  the  boundary  to  the  premises  in  suit,  the  re- 
sult was  adverse  to  the  agent:  Phillips  v. 
Jamieson,  51  M.  158. 


(e)  Merger;  control. 

231.  A  demand  is  merged  in  the  judgment 
obtained  thereon,  and  it  no  longer  subsists 
for  any  purpose:  Huntoon  v.  BusseU,  41  M. 
816. 

232.  A  debt  is  not  merged  in  a  judgment 
until  a  valid  judgment  has  been  obtained  upon 
it:  Wixom  v.  Stephens,  17  M.  51  & 

233.  Where  by  mistake  a  judgment  entered 
on  confession  on  a  note  is  for  less  than  the 
amount  due,  the  note  is  nevertheless  merged 
in  the  judgment,  and  the  plaintiff  cannot  main- 
tain a  suit  for  the  balance:  Town  v.  Smith,  14 
M.348. 

234.  And  if  the  judgment  could  be  treated 
as  one  for  the  whole  amount  confessed  to  be 
due,  yet  if  plaintiff  has  taken  execution  and. 
collected  the  lesser  amount  he  must  be  re- 
garded as  having  elected  to  treat  it  as  a  judg- 
ment for  the  lesser  amount,  and  is  as  much 
bound  by  that  election  as  if  he  had  originally 
consented  to  have  judgment  taken  for  such 
amount:  Ibid. 

236.  A  note  is  not  so  merged  in  a  judgment 
in  attachment  as  to  bar  a  personal  action  on  it, 
or  its  assignment  to  a  third  person,  if  there 
has  been  no  appearance  in  the  attachment 
suit,  and  no  part  of  the  judgment  satisfied: 
Smith  v.  Curtiss,  88  M.  898. 

236.  At  common  law  a  judgment  against 
one  joint  debtor  operates  as  a  merger,  and 
puts  an  end  to  any  action  on  the  original  con- 
tract against  either:  Candee  v.  Clark,  2  M. 
255;  Bonesteel  v.  Todd,  9  M.  871. 

237.  A  judgment  rendered  under  the  joint 
debtor  act,  in  form  against  two  joint  debtors, 
one  only  of  whom  was  served  with  process,  is 
not  an  extinguishment  of  the  demand  sued 
upon :  Bonesteel  v.  Todd,  9  M.  871 ;  Mason  v. 
Eldred,  6  Wall.  (U.  S.)  231. 

238.  Where  suit  was  brought  in  the  state 
of  New  York  against  two  joint  debtors,  one  of 
whom  was  not  served  with  process,  and  did 
not  appear  in  the  action,  and  judgment  in 
form  was  rendered  against  both  under  the 
joint  debtor  act,  it  was  held  that  this  judg- 
ment was  not  an  extinguishment  of  the  de- 
mand sued  upon,  and  that  an  action  brought 
subsequently  in  this  state  against  'the  two 
was  properly  brought  on  the  original  demand 
instead  of  upon  the  judgment:  Bonesteel  v. 
Todd,  9  M.  871. 

289.  An  order  vacating  a  judgment  as  to 
one  of  two  defendants  cannot,  in  a  subsequent 
suit  against  them  both  for  the  same  cause  of 
action,  be  treated  as  merging  the  whole  claim 
in  a  judgment  against  the  other  defendant,  if 
court,  counsel  and  parties  have  meanwhile 
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dealt  with  the  judgment  as  wholly  set  aside: 
McArthur  t>.  Oliver,  58  M.  299. 

240.  Judgments  are  under  the  control  of 
the  parties  recovering  them,  or  of  their  at- 
torneys, and  they  may  restrain  the  sheriff 
from  proceeding  to  collect  them :  Peck  v.  City 
National  Bank,  61  M.  854. 

III.  Assignment. 

241.  An  assignee  of  a  judgment  takes  sub- 
ject to  such  matters  of  set-off  as  existed  in 
favor  of  the  judgment  debtor  against  the  as- 
signor up  to  the  time  when  the  debtor  re- 
ceived notice  of  the  assignment :  Finn  v.  Cor- 
bitt,  86  M.  sia 

242.  If  a  defendant  allows  judgment  to  be 
taken  for  the  full  amount  of  a  claim  against 
him  without  setting  up  payments  he  has  made 
thereon,  he  cannot  set  up  such  payments  in 
an  action  afterwards  brought  by  an  assignee 
of  the  judgment,  nor  can  he  set  off  against 
such  judgment  a  subsequent  judgment  ob- 
tained by  him  in  a  suit  to  recover  back  such 
payments  from  the  assignor:  Huntoon  v.  Rus- 
sell, 41  M.  316. 

IV.  Satisfaction;  discharge;  stay. 

See  Justices  of  the  Peace,  V,  (c). 

243.  The  levy  of  an  execution  upon  suffi- 
cient personal  property  to  pay  the  demand  is 
prima  facie  &  satisfaction  of  the  judgment: 
Spafford  v.  Beach,  2  D.  160.  See  Henry  v. 
Gregory,  29  M.  68. 

244.  But  it  is  not  conclusive  evidence: 
Farmers',  etc.  Bank  v.  Kingsley.  2  D.  879. 

245.  Nor  can  one  claim  that  a  judgment  is 
satisfied  by  a  levy  which  he  has  himself  un- 
lawfully defeated:  Nelson  v.  Ferris,  80  M. 
497. 

246.  A  levy  on  real  estate  is  not  a  prima 
facie  satisfaction  of  the  judgment :  Spaiford 
v.  Beach,  2  D.  150;  Thurber  v.  Jeteett,  8  M. 
295. 

247.  Where  separate  judgments  are  ob- 
tained against  two  or  more  joint  trespassers, 
the  suing  out  of  execution  on  one  of  them  is 
an  election  by  the  plaintiff  to  enforce  that 
judgment ;  and  no  action  will  afterwards  lie 
on  the  others:  Boardman  v.  Acer,  18  M.  77. 

248.  Defendant's  attorney  paid  a  judg- 
ment, agreeing  with  plaintiff's  attorney  that 
if  defendant  did  not  reimburse  him  plaint- 
iff should  pay  it  back  to  him,  he  to  return 
the  satisfaction  of  the  judgment;  but  he 
took  no  assignment  of  the  judgment  to  pro- 
tect himself.  Plaintiff  supposed  the  judgment 
had  been  satisfied.  Held,  that  the  payment 
must,  as  far  as  plaintiff  was  concerned,  be 

Vol.II  —  a 


considered  as  one  by  defendant,  and  sufficient 
to  cancel  the  judgment:  Rogers  v.  Welte,  01 
M.  868. 

240.  A.  and  B.  being  sued  as  makers  of  a 
note,  A.  employed  an  attorney  and  conducted 
the  defence  without  help  from  B.,  taking  a 
successful  appeal  and  obtaining  judgment  for 
costs.  B.,  who  was  insolvent,  oollueively  re- 
ceipted to  plaintiff  for  the  costs  in  the  name 
of  both  defendants.  Held,  that  the  satisfac- 
tion should  be  set  aside  and  a  retaxation  or- 
dered in  A.'s  favor,  and  to  protect  the  interests 
of  A.'s  attorney,  to  whom  A.  had  turned  over 
the  bill  of  costs:  Potter  v.  Hunt,  68  M.  243 
(Jan.  19,  '88). 

250.  A  tender  for  the  purpose  of  cancelling 
a  judgment  should  include  damages  as  well 
as  costs,  and  a  tender  of  the  damages  with  the 
clerk's  receipts  for  the  costs  is  not  sufficient : 
Thurber  v.  Jewett,  8  M.  295. 

251.  Voluntary  payment  of  a  judgment 
waives  all  objections  to  it,  and  there  can  be 
no  relief:  Hoag  v.  Breman,  8  M.  160. 

252.  On  a  showing  of  payment  in  full  to 
plaintiff's  attorney  of  a  judgment,  and  of  his 
authority  to  receive  the  same,  a  perpetual  stay 
of  proceedings  is  justifiable:  Whitney  v. 
McConnell.  30  M.  421. 

258.  Where  the  supreme  court  gave  judg- 
ment of  affirmance  for  the  plaintiffs  in  an  ac- 
tion upon  a  replevin  bond,  a  motion  in  that 
court  to  stay  proceedings  on  such  judgment 
for  the  reason  that  the  judgment  for  the  re- 
turn of  the  property  in  the  replevin  suit  had 
been  set  aside  in  the  circuit  court  upon  a  mo- 
tion made  on  ex  parte  affidavits  some  five  or 
six  years  after  its  rendition,  was  denied :  Jen- 
nison  v.  Haire,  29  M.  207. 

When  stay  compelled  by  Mandamus,  see 
that  title,  §§  92-94. 

Payment  of  judgment  required  in  decree 
dismissing  bill  to  enjoin  execution,  see  Equity, 
§  1277. 

Agreement  to  compromise  judgment,  see 
Estoppel,  §  149. 

As  to  stay  of  execution,  see  Executions, 
§§  28-85;  Bankruptcy,  §g  24, 25. 

"V.  Set-off. 

254.  Whether,  since  the  adoption  of  H.  S. 
§  7710,  governing  the  set-off  of  executions, 
there  is  any  propriety  in  resorting  to  equity 
for  the  set-off  of  judgments,  in  the  absence  of 
special  reasons,  quere;  at  any  rate,  equity  can 
give  the  moving  party  no  greater  advantages 
than  the  statute  does:  Wells  v.  Elsam,  40  M. 
218. 

255.  Nor  can  a  judgment  assigned  by  a 
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client  to  his  attorney,  in  payment  for  the  lat- 
ter's  services,  be  subjected  to  the  set-off  of  a 
judgment  recovered  against  the  client,  so  far 
as  it  does  not  exceed  the  attorney's  proper 
claims:  Ibid. ;  Kinney  v.  Tabor,  62  M.  517. 

256.  A  judgment  recovered  before  one  jus- 
tice can  be  ascertained  and  applied  by  another 
in  satisfaction  of  a  counter-claim  recovered 
before  him  by  the  other  party:  McEwen  v. 
Bigelow,  40  M.  215. 

257.  Where  a  judgment  allowed  to  be 
taken  for  the  full  amount  of  a  claim  without 
deduction  for  payments  has  been  assigned,  a 
judgment  subsequently  obtained  against  the 
assignor  in  a  suit  to  recover  such  payments 
cannot  be  set  off  against  it  in  an  action  thereon 
by  the  assignee:  Huntoon  v.  Russell,  41  M. 
810. 

258.  A  bill  to  compel  the  offset  of  judg- 
ments was  dismissed,  where  one  was  a  joint 
and  the  other  a  sole  judgment,  and  that  recov- 
ered by  defendant  bad  been  lawfully  assigned 
to  a  third  person  for  a  valuable  consideration 
before  there  was  any  final  judgment  against 
which  it  could  be  set  off :  Ledyard  v.  Phillips, 
58  M.  204. 

269.  Where,  under  H.  S.  §  7709,  the  sheriff 
has  allowed  a  set-off  of  an  execution  against 
a  larger  one  in  his  hands,  and  has  received  in 
money  the  balance  of  the  latter,  frith  the  con- 
sent of  both  parties,  and  has  returned  the  lat- 
ter satisfied,  a  motion  to  set  aside  such  return  on 
the  ground  that  the  larger  judgment  had  been 
previously  assigned,  and  that  consent  to  the 
set-off  was  given  by  mistake,  should  not  be 
granted:  Lyon  v.  Smith,  66  M.  676  (July  7, 
'87). 

Discretionary  refusal  to  compel  set-off  not 
reviewed,  see  Mandamus,  §  95. 

VI.  Action  upon  judgment;  scibe 
facias. 

See  Justices  op  the  Peace,  V,  (d). 

260.  In  an  action  in  one  state  upon  a  judg- 
ment of  a  court  of  general  jurisdiction  of  an- 
other state,  no  plea  or  proof  can  be  received 
in  contradiction  of  any  material  fact  appear- 
ing by  the  record,  unless  such  plea  or  proof 
would  be  received  in  an  action  on  the  judg- 
ment in  the  state  in  which  it  was  rendered : 
Wilcox  v.  Kassick,  2  M.  165. 

261.  Though  by  statute  assumpsit  may  be 
brought,  a  judgment  must  be  declared  on 
specially  and  with  accuracy.  The  count  on 
an  account  stated  will  not  lie  thereon :  Good- 
ing v.  Hingston,  20  M.  439. 

262.  A  judgment  rendered  in  favor  of  A. 
by  mistake  for  B.  cannot  be  sued  on  by  B. 


even  if  the  mistake  be  proved:  Gilbert  v. 
Hanford,  18  M.  40. 

268.  Henry  V.  Libhart  is  not  entitled  tore- 
cover  in  an  action  upon  a  judgment  in  favor 
of  H.  Y.  Libhart,  without  any  allegation  or 
proof  of  his  identity  with  the  party  in  whose 
favor  the  judgment  was  rendered :  Bennett  v. 
Libhart,  27  M.  489. 

264.  The  fact  that  the  judgment  was  re- 
ceived in  evidence  by  consent  does  not  pre- 
clude the  defendant  from  disputing  the  right , 
to  recover  on  it;  proof  of  the  judgment  was 
only  one  of  the  steps  necessary  to  make  out  a 
case:  Ibid. 

266.  In  an  action  to  recover  the  balance 
due  upon  a  foreign  judgment,  the  declaration 
averred  the  recovery  of  judgment  for  a  cer- 
tain sum  "and  also  the  sum  of  $42.60  ad- 
judged to  said  plaintiff,"  etc.  The  judgment 
record  introduced  in  evidence  showed  a 
judgment  for  the  sum  named,  "besides  his 
costs  and  charges  herein  expended,"  and  else- 
where showed  that  they  had  been  fixed  at  the 
sum  stated  in  the  declaration.  Held,  that 
there  was  no  fatal  variance,  and,  though  it 
was  not  shown  how  the  costs  were  taxed,  the 
proceedings  fixing  their  amount  could  not  be 
presumed  illegal:  Hunt  v.  Middlesworth,  44 
M.  448. 

266.  In  a  suit  against  a  single  defendant 
upon  a  judgment  rendered  in  a  foreign  state 
against  three  defendants,  and  where  the  ex- 
emplification of  the  foreign  judgment  did  not 
show  any  return  of  service  upon  the  other 
two  defendants,  and  contained  recitals  that 
they  were  proceeded  against  by  publication, 
while  the  entry  of  judgment  recited  due  serv- 
ice of  summons  upon  all,  and  the  judgment 
appeared  to  have  been  collected  in  part  by 
seizure  and  sale  of  the  property  of  one  of  the 
other  defendants,  and  the  plaintiff  declared 
upon  the  judgments  as  one  valid  against  all 
the  defendants,  giving  no  reason  for  proceed- 
ing against  one  alone,  it  was  held  that  the 
judgment  was  not  void  on  its  face  as  against 
any  of  the  defendants  therein  named,  and 
that  the  plaintiff's  declaration  contained  no 
allegations  to  warrant  his  going  into  evidence 
to  show  that  the  judgment  bound  the  de- 
fendant alone.  The  foreign  judgment,  there- 
fore, did  not  support  a  judgment  against  the. 
single  defendant:  Dart  v.  Goss,  24  M.  266. 

267.  Writs  of  scire  facias  cannot  issue  to 
other  counties  than  that  in  which  the  court 
sits:  Bitrt  v.  Jackson  Circuit  Judge,  85  M. 
228. 

268.  An  insurance  agent  gave  bond  to  his 
principals,  conditioned  to  account  for  and  pay 
over  the  moneys  received  by  him  as  such. 
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Judgment  having  been  recovered  by  them  on 
this  bond  for  money  not  accounted  foyand 
paid  over,  a  scire  facia*  was  issued,  assigning 
as  a  breach  thaf  the  obligor  bad,  before  the 
judgment,  received  a  further  sum  for  which 
he  failed  to  account,  and  the  receipt  of  which 
he  fraudulently  concealed.  On  demurrer  it 
was  held  that  the  fraudulent  concealment 
was  a  sufficient  reason  for  not  including  this 
sum  in  the  original  pleadings  and  judgment, 
and  the  demurrer  was  overruled:  Johnson  v. 
Provincial  Ins.  Co.,  13  M.  216. 

YIL  Judgment  creditors'  proceed- 
ing. 

As  to  Executions,  see  that  title. 

As  to  proceedings  in  equity,  see  Eqcitt, 

n,d). 

269.  The  defects  of  the  statute  (EL  a 
§§  8107-8131)  providing  a  remedy  at  law  in 
lieu  of  suits  in  equity  by  judgment  creditors' 
bill  pointed  out,  and  resort  to  the  statute 
deprecated :  Seed  v.  Baker,  42  M.  373. 

270.  It  seems  to  have  been  the  intention  of 
the  legislature,  when  restoring  (by  act  130  of 
1855)  the  remedy  in  equity,  to  abolish  the  whole 
statute  as  to  proceedings  at  law,  but  appar- 
ently only  the  section  forbidding  creditors' 
bills  was  repealed :  Ibid. 

271.  In  such  proceedings,  an  order  holding 
that  property  in  the  hands  of  a  person  not 
made  a  party,  and  who  has  had  no  opportunity 
to  be  heard  except  as  a  witness,  belongs  to  the 
judgment  debtor,  and  is  liable  to  execution 
against  him,  is  void.  Under  H.  8.  §§  8111, 
8112,  the  appointment  of  a  receiver  who  may 
sue  directly  the  person  supposed  to  be  covering 
goods  for  such  debtor  is  provided  for:  Ehlers 
v.  Stoeckle,  87  M.  261. 

As  to  appeals,  see  Appeal,  §  101. 


JURISDICTION. 

I.  In  general. 
II.  Essential  to  validity  of  judgment. 

III.  How  acquired. 

(a)  In  general;  notice. 

(b)  Effect  of  appearance  and  plea. 

(c)  Consent. 

IV.  HOW  SHOWN;  PRESUMPTIONS. 

(a)  Courts    of  limited  and  courts  of 

special  jurisdiction. 

(b)  Presumption  in  favor  of  court's  ac* 

tion. 
V.  Errors  and  irregularities;  want  of 

JURISDICTION. 

VL  Conflict  of  jurisdiction. 


As  to  jurisdiction  of  particular  courts,  see 
Courts,  I;  Equity,  II;  Justices  or  the 
Peace,  L 

As  to  jurisdiction  of  criminal  prosecutions, 
see  Crimes.  IV,  (c),  V,  (a). 

As  to  jurisdiction  in  particular  proceedings, 
see  their  titles. 

I.  In  general. 

1.  The  jurisdiction  of  the  state  upon  the 
lakes  and  their  connecting  waters  extends  to 
the  national  boundary :  People  v.  Tyler,  7  M. 
161. 

2.  The  jurisdiction  of  our  courts  of  actions 
for  torts  committed  abroad  is  undoubted,  but 
its  exercise  can  only  be  claimed  as  matter  of 
comity ;  and  when  it  appears  that  our  tribu- 
nals are  resorted  to  for  the  purposes  of  an  ad- 
judication upon  mere  personal  torts  committed 
abroad,  between  persons  who  are  all  resident 
where  the  tort  was  committed,  the  court  may 
properly  decline  to  proceed:  Great  Western  • 
R.  Co.  v.  Miller,  10  M.  805.  | 

S.  The  decision  of  a  circuit  judge  that  be  , 
has  jurisdiction  to  hold  a  probate  court  —  and 
his  ignoring  an  objection  is  equivalent  to  such 
decision  —  cannot  be  attacked  collaterally, 
and  is  final  unless  appealed  from :  London  v. 
Comet,  62  M.  80. 

4.  While  the  policy  of  Michigan  does  not 
favor  the  action  of  judges  in  cases  where  they 
have  been  counsel,  the  jurisdiction  of  the  court 
is  not  taken  away  because  of  the  incapacity  of 
the  judge  to  sit  in  given  cases ;  and  every  case 
must  remain  in  the  court  where  it  originated 
until  removed  by  lawful  authority:  Shannon 
v.  Smith,  31  M.  451. 

5.  A  court  has  no  right  to  prevent  suitors 
before  it  from  insisting  on  its  retention  of  ju- 
risdiction in  oases  not  properly  removed  from 
it :  JUabley  v.  Superior  Court  Judge,  41  M.  81. 

II.  Essential    to  validity    of   judg- 
ment. 

6.  If  a  court  act  without  authority  its  judg- 
ments will  be  regarded  as  nullities ;  and  the 
jurisdiction  of  a  court  exercising  authority 
over  a  subject-matter  may  be  inquired  into 
in  every  court  where  the  proceedings  of  the 
former  are  relied  upon  by  a  party  claiming 
the  benefit  of  such  proceedings:  Oreenvault 
v.  Farmers',  etc  Bank,  3  D.  498. 

7.  It  is  immaterial  how  fair  on  its  face  may 
be  any  judgment,  order,  decree  or  license  of 
a  court  when  back  of  it  lies  an  absolute  legal 
impediment  to  making  it :  Eberstein  v.  Oswalt, 
47  M.  354. 

8.  Where  the  want  of  jurisdiction  appear! 
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on  the  record  of  a  court  of  general  jurisdic- 
tion the  record  is  a  nullity:  Oreenvault  v. 
Farmer?,  etc  Bank,  2  D.  498;  Wilson  v.  Ar- 
nold, 5  M.  98. 

9.  So  with  the  judgment  of  a  court  of  gen- 
eral jurisdiction  of  another  state  if  the  record 
shows  a  want  of  jurisdiction :  Wilcox  v.  Cas- 
sick.  2  M.  1«5. 

10.  The  general  doctrine  is  that  no  one  can 
be  subjected  to  a  judgment  without  a  suit 
against  himself:  Willardv.  Fralick,  31  M.  431. 

11.  Parties  whose  interests  are  prejudiced 
may  always  take  advantage  of  want  of  juris- 
diction in  the  court  where  the  injury  occurred  : 
Oillett  v.  Needham,  87  M.  148;  Breen  v.  Pang- 
born,  51  M.  39;  King  v.  Merritt,  67  M.  194 
(Oct.  18,  *87). 

12.  The  rule  that  the  judgment  of  a  court 
having  jurisdiction  of  the  parties  and  of  the 
subject-matter  is  binding  until  reversed,  and 
cannot  be  attacked  collaterally,  applies  only 
to  parties  and  their  privies  and  to  such  third 
persons,  or  strangers  to  the  record,-  as  would 
be  prejudiced  in  regard  to  the  same  pre-exist- 
ing right,  if  the  judgment  were  given  full 
credit  and  effect:  Eureka  Iron,  etc.  Works  v. 
Bresnahan,  66  M.  489  (June  33,  '87). 

13.  If,  in  fact,  the  subject-matter  of  a  suit 
was  not  within  the  jurisdiction  of  the  state 
from  which  the  court  derives  its  authority,  its 
judgment  is  a  nullity,  and  may  be  so  treated 
everywhere :  People  v.  Dawell,  25  M.  247. 

14.  The  judicial  proceedings  to  which  full 
faith  and  credit  must  be  given  in  every  state 
besides  that  in  which  they  are  taken  are  those 
only  in  which  the  court  was  competent  to  act ; 
and  &  prima  facie  showing  of  their  regularity 
does  not  save  them  from  impeachment  by 
proper  evidence:  Reed  v.  Reed,  52  M.  117. 

15.  The  record  of  an  inferior  court  may  be 
contradicted  for  the  purpose  of  showing  a 
want  of  jurisdiction  of  the  person  or  of  the 
subject-matter:  Clark  v.  Holmes,  1  D.  890. 

III.    HOW    ACQUIRED. 

(a)  In  general;  notice. 
See,  also.  Process. 

16.  A  court  cannot  give  judgment  against 
a  party  who  has  not  appeared,  without  some 
evidence  of  jurisdiction,  such  as  filing  proof 
of  publication  or  service :  Denison  v.  Smith, 
33  M.  155. 

17.  A  defendant  has  a  right  to  know  from 
the  record  whether  he  is  subject  to  the  juris- 
diction; where  that  depends  on  a  previous 
service  on  some  one  else  ,it  can  be  shown  only 
by  return  of  service  or  appearance :  Ibid. 


18.  All  extraordinary  means  of  getting 
jurisdiction  must  be  conformed  to  the  legal 
authority:  Piatt  v.  Stewart,  10  M.  260;  Mer- 
rill v.  Montgomery,  25  M.  78. 

19.  Where  jurisdiction  is  obtained  by  sub- 
stituted in  lieu  of  actual  service  the  statutes 
must  be  strictly  complied  with  or  the  proceed- 
ings cannot  be  sustained:  Merrill  v.  Mont- 
gomery, 25  M.  73. 

20.  In  special  proceedings  to  acquire  juris- 
diction over  non-residents  without  actual  no- 
tice the  necessary  steps  must  appear  affirma- 
tively upon  the  record :  Plait  v.  Stewart,  10 
M.  260. 

21.  In  special  proceedings  against  parties 
not  served  or  not  appearing  the  substituted 
service  must  be  strictly  regular  under  the 
statutes :  King  v.  Harrington,  14  M.  533. 

22.  A  failure  to  comply  with  statutory  re- 
quirements where  the  jurisdiction  conferred 
is  special,  and  no  personal  service  is  obtained, 
renders  the  judgment  void,  and  the  proceid- 
ings  may  be  attacked  collaterally :  Nugent  v. 
Nugent,  70  M.  52  (April  27,  '83). 

23.  All  exceptional  modes  of  obtaining  ju- 
risdiction over  persons,  natural  or  artificial, 
not  found  within  the  state,  must  be  confined 
to  the  cases  and  exercised  in  the  manner  pre- 
cisely indicated  in  the  statute :  Hartford  Fire ' 
Ins.  Co.  v.  Owen,  80  M.  441 ;  Hebel  v.  Amazon 
Ins.  Co.,  83  M.  400;  Steere  v.  Vanderberg,  67 
M.  5^0  (Nov.  10,  '87). 

24.  No  jurisdiction  of  an  action  against  a 
foreign  corporation  can  be  acquired  by  a  serv- 
ice which  does  not  comply  with  the  statutory 
provisions  therefor:  American  Express  Co.  v. 
Conant,  45  M.  642. 

25.  When  service  is  made  within  a  state 
upon  an  agent  of  a  foreign  corporation,  it  is 
essential,  in  order  to  support  in  a  federal  court 
the  jurisdiction  of  the  court  to  render  a  per- 
sonal judgment,  that  it  should  appear  some- 
where in  the  record,  either  in  the  application 
for  the  writ,  or  accompanying  its  service,  or 
in  the  pleadings  or  the  findings  of  the  court, 
that  the  corporation  was  engaged  in  busi- 
ness in  the  state:  St.  Clair  v.  Cox,  106  U.  S. 
850. 

26.  Service  of  process  beyond  the  jurisdic- 
tion of  the  court  which  issued  it  cannot  oblige 
the  party  served  to  appear  and  defend  in  that 
court :  McEioan  v.  Zimmer,  38  M.  765. 

27.  Under  H.  S.  §  7317,  providing  that  an 
action  for  work  and  labor  may  be  commenced 
by  service  in  any  county  adjoining  that  where 
suit  is  brought,  no  jurisdiction  accrues  unless 
the  declaration  shows  not  only  that  the  work 
declared  for  was  performed  in  the  county 
where  suit  was  brought,  but  also  that  plaint- 
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iff  resided  in  that  county  at  the  time  suit  was 
begun :  Smith  v.  Bremahan,  59  M.  846. 

28.  Where  the  service  of  original  process 
appears  from  the  return  to  have  been  legal 
and  proper,  although  false,  it  gives  the  court 
jurisdiction:  Low  v.  Mills,  61  M.  85. 

29.  No  man's  rights  can  be  affected  by  legal 
proceedings,  without  notice  of  them,  actual 
or  constructive,  and  an  opportunity  to  be 
heard:  Buck  v.  Sherman,  2  D.  176. 

30.  No  court  can  lawfully  adjudge  any  per- 
son to  be  responsible  in  any  shape  without 
giving  him  a  proper  opportunity  to  be  heard 
in  his  own  behalf.  This  notice  is  necessary  to 
give  the  court  jurisdiction:  Montgomery  v. 
Henry,  10  M.  19. 

31.  Every  person  having  rights  to  be  af- 
fected by  the  litigation  is  entitled  to  notice 
and  a  day  in  court,  or  reasonable  opportunity 
to  appear  and  defend  bis  interests :  Stoeckle  v. 
Ehlers,  37  M.  260 ;  Jewett  v.  Morris,  41  M.  689 ; 
Watson  v.  Hinchman,  41  M.  716;  People  v. 
Curtis,  41  M.  723;  Noyes  v.  HiUier,  65  M.  686 
(April  28,  '87). 

32.  The  ascertainment  that  a  debt  is  due 
and  unpaid,  and  the  determination  of  the 
amount,  are  judicial  acts,  and  can  only  be 
made  where  the  party  to  be  bound  has  had  an 
opportunity  of  being  heard  in  due  course  of 
law:  Perkins  v.  Perkins,  16  M.  162. 

33.  An  order  finally  disposing  of  one's 
property  rights  in  a  proceeding  to  which  he  is 
not  a  party,  and  in  which  he  has  no  chance  to 
be  heard,  unless  as  a  witness,  is  void :  Stoeckle 
v.  Ehlers,  37  M.  261. 

34.  The  opportunity  for  a  hearing,  if  the 
circumstances  admit,  is  always  presumed  to 
be  preliminary  to  the  exercise  of  judgment 
where  the  result  is  to  deprive  one  party  of  a 
right  or  to  give  the  other  an  advantage:  Olm- 
stead  v.  Farmers'  F.  Ins.  Co.,  50  M.  200. 

35.  There  can  be  no  constructive  notice 
where  there  is  no  jurisdiction :  Harbaugh  v. 
Martin,  80  M.  284. 

86.  There  can  be  no  binding  judgment 
against  a  party  not  actually  served  and  not 
appearing:  Hamilton  v.  Plumer,  67  M.  185 
(Oct.  6,  *87). 

37.  Personal  judgments  cannot  rest  on 
fictions  of  law  nor  be  pronounced  without  an 
opportunity  for  hearing:  Hilton  v.  Briggs,  54 
M.  265. 

88.  Constructive  notice  of  proceedings  to 
enforce  personal  demands  is  insufficient :  Pro- 
bate Judge  v.  Abbott.  50  M.  279. 

30.  To  give  jurisdiction  for  the  purpose  of 
supporting  proceedings  against  a  garnishee 
some  sort  of  service  as  to  the  principal  defend- 
ant must  be  made  within  the  county,  either 


upon  the  person,  or  upon  property  or  credits. 
Merely  taking  out  a  summons  which  is  never 
served  is  not  enough:  McCloskey  v.  Wayne 
Circuit  Judge,  26  M.  100. 

40.  Proceedings  in  rem  bind  every  one,  but 
they  must  have  been  commenced  by  the 
proper  person :  Besancon  v.  Brovmson,  89  M. 
888. 

41.  The  theory  upon  which  a  judgment  in 
rem  is  regarded  as  binding  upon  all  the  world 
is  that  all  the  world  have  constructive  notice 
of  the  seizure,  with  the  cause  and  purpose  of 
the  taking,  and  the  time  and  place  at  which 
any  person  may  appear  before  a  competent 
tribunal,  and  have  a  trial  before  the  condem- 
nation of  his  property :  Hibbard  v.  People,  4 
M.  125;  Wight  v.  Maxwell,  A  M.  45. 

42.  To  sustain  proceedings  in  rem  it  is  es- 
sential that  notioe  be  given,  either  general  to 
all  the  world,  or  special  to  tho  parties  inter- 
ested: Moore  v.  Wayne  Circuit  Judge,  53 
M.  84. 

43.  A  discharge  in  bankruptcy  cannot  be 
treated  by  another  court  as  void  as  to  any  par- 
ticular creditor  of  whose  person  the  bank- 
ruptcy court  did  not  obtain  jurisdiction  by 
service  of  notice;  bankruptcy  proceedings  are 
not  strictly  in  personam:  Benedict  v.  Smith, 
48  M.  598. 

(b)  Effect  of  appearance  and  plea. 

As  to  what  constitutes  an  appearance,  see 
Appearance. 

44.  A  general  demurrer  waives  objections 
to  jurisdiction  of  the  person:  Thompson  v. 
Mich.  Mutual  Benefit  Assoc.,  52  M.  522. 

45.  An  appearance  in  an  attachment  case 
to  object  to  the  jurisdiction  is  not  sufficient  to 
confer  jurisdiction  to  render  Judgment  before 
thirty  days,  where  there  has  been  no  personal 
service:  Wright  v.  Russell,  19  M.  846. 

46.  A  motion  to  set  aside  proceedings  that 
are  void  for  want  of  jurisdiction  does  not  estop 
the  moving  party  from  objecting  to  their 
validity  in  a  proceeding  in  which  they  are  re- 
lied on  by  the  opposite  party :  Gould  v.  Jacob- 
son,  58  M.  288. 

47.  A  plea  in  bar  is  a  waiver  of  an  objec- 
tion to  the  jurisdiction  of  a  court  of  general 
jurisdiction:  Webb  v.  Mann,  8  M.  189. 

48.  By  voluntarily  appearing  and  pleading 
to  the  merits  one  waives  all  defects  in  irregu- 
larities in  the  service  and  return  of  process, 
and  he  cannot  thereafter  object  to  the  manner 
in  which  be  was  brought  into  court:  Crane  v. 
Hardy,  1  M.  56 ;  Burson  v.  Huntington,  21  M. 
415;  Pardee  v.  Smith,  27  M.  88;  Manhard  v. 
Schott,  87  M.  284;  Bryant  v.  Hendee,  40  M. 
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643;  Austin  v.  Burroughs,  62  M.  181;  Dailey 
v.  Kennedy,  64  M.  208. 

49.  When  defendant  pleads  to  the  merits 
the  character  of  the  process  used  to  commence 
the  action  becomes  immaterial:  Miller  v. 
Hosier,  31  M.  475. 

50.  One  who  joins  issue,  and  goes  to  hear- 
ing on  the  merits,  is  generally  understood  to 
waive  objections  to  the  process  which  he  does 
not  distinctly  make  known :  Maxwell  v.  Veens, 
4«  M.  85. 

61.  A  defendant  appeared  and  pleaded  to 
the  merits.  The  constable  then  amended  his 
return  so  as  to  show  that  the  service  was  bad. 
Defendant  did  not  ask  leave  to  withdraw  bis 
plea,  but  moved  to  dismiss,  and  his -motion 
was  properly  denied,  as  his  pleading  to  the 
merits  raised  an  issue  and  made  the  question 
of  service  of  no  importance:  Slattery  v.  Hil- 
liker,  89  M.  578. 

52.  If  a  defendant  whose  motion,  on  spe- 
cial appearance,  to  quash  the  proceedings  for 
defective  service,  is  overruled,  pleads  to  the 
action  and  goes  to  trial  on  the  merits,  he 
waives  his  objection  and  submits  himself  to 
the  jurisdiction:  Dailey  v.  Kennedy,  64  M.  208. 

53.  One  who  pleads  the  general  issue  sub- 
mits to  the  jurisdiction  and  cannot  first  raise 
the  question  thereof  in  the  supreme  court: 
Grand  Rapids,  K.  <fc  L.  8.  R.  Co.  v.  Gray,  38 
M.  461 ;  Gott  v.  Brigham,  41  M.  227. 

64.  If  one  appears  as  administrator  when 
he  is  not  named  as  such,  and  pleads  the  gen- 
eral issue,  he  cannot  deny  the  jurisdiction: 
Singer  Manuf.  Co.  v.  Benjamin,  55  M.  330. 

65.  The  appearance  of  a  defendant  by  put- 
ting in  bail  upon  a  capias  ad  respondendum  is  a 
waiver  of  any  insufficiency  in  the  affidavit 
for  the  writ:  Stewart  v.  Hill,  1  M.  265. 

56.  After  nfteding  and  going  to  trial  in  an 
action  begun  "by  capias,  defendant  cannot  in- 
sist on  objections  to  the  sufficiency  of  the  affi- 
davit for  the  writ:  Taylor  v.  Adams,  58  M. 
187. 

57.  One  who  pleads  the  general  issue  in  an 
action  on  the  case  for  deceit,  and  makes  no 
defence  to  the  jurisdiction,  can  hardly  object 
afterwards  to  the  affidavit  for  a  capias  in  such 
proceeding:  Wasey  v.  Mahoney,  55  M.  194. 

68.  Jurisdictional  defects  in  an  affidavit 
for  a  capias  are  not  waived  by  putting  in 
special  bail  and  pleading  in  a  cause:  Stephen- 
son's Case,  82  M.  60. 

60.  Pleading  to  the  merits  does  not  waive 
the  defects  in  an  affidavit  for  the  arrest  of  the 
defendant,  if  he  has  already  moved  to  quash 
the  proceedings  and  the  motion  has  been 
denied :  Warren  v.  Crane,  50  M.  800. 

60.  A  defendant  in  the  county  court  who, 


after  arrest,  applied  for  and  obtained  an  ad- 
journment, was  too  late  to  object  to  irregu- 
larities in  the  preliminary  proceedings  on  the 
adjourned  day :  Stewart  v.  Hill,  I  M.  265. 

61.  Where  jurisdictional  objections  may 
be  waived,  a  party  cannot  go  to  trial  upon  the 
merits  and  afterwards  question  the  jurisdic- 
tion: Home  Ins.  Co.  v.  Curtis,  82  M.  402. 

62.  Appearing  in  an  action  of  replevin  and 
pleading  to  the  merits  will  waive  the  objection 
that  the  writ  was  returnable  on  Sunday: 
Pierce  v.  Rehfuss,  35  M.  58. 

63.  By  appearing  and  joining  issue  in  re- 
plevin defendant  waives  the  right  to  have  the 
writ  set  aside  for  defects  in  the  affidavit  and 
bond:  Clark  v.  Dunlap,  50  M.  492. 

64.  The  irregularity  in  noticing  an  action  in 
tort  for  trial  before  all  the  defendants  are 
brought  in  is  waived  by  appearing  and  asking 
that  the  cause  be  set  down  for  trial  for  a  day 
certain :  Cook  v.  Perry,  43  M.  623. 

65.  A  general  entry  of  appearance  by  an 
appellee  before  motion  to  dismiss  gives  the 
circuit  court  jurisdiction:  McCombs  v.  John- 
son, 47  M.  592. 

66.  Appearance  in  response  to  a  summons 
to  answer  a  complaint  waives  the  informality 
where  the  proper  process  should  have  been  an 
order  to  show  cause :  Curran  v.  Norris,  58  M. 
512. 

67.  Want  of  publication  of  notice  in  con- 
demnation proceedings  is  waived  by  voluntary 
appearance :  East  Saginaw  <fc  St.  C.  R.  Co.  v. 
Benham,  28  M.  459. 

68.  Jurisdiction  to  render  judgment  in  rem 
cannot  be  obtained  by  appearance  and  plea  to 
merits  by  one  claiming  as  owner :  Pine.  Saw- 
logs  v.  Sias,  43  M.  356. 

As  to  effect  of  appearance  in  garnishment 
proceedings,  see  Garnishment,  g§  104, 154, 155. 

(c)  Consent. 

69.  Parties  with  whose  consent  and  concur- 
rence a  circuit  judge  has  acted  as  judge  of  tho 
probate  court  cannot,  in  a  collateral  proceed- 
ing, question  his  right  to  act:  Landon  v. 
Comet,  62  M.  80. 

70.  The  jurisdiction  of  courts  is  not  sub- 
ject to  be  enlarged  or  dismissed  at  the  discre- 
tion of  parties,  and  it  cannot  rest  upon  consent 
or  waiver  in  cases  where  general  public  inter- 
ests are  to  be  affected  by  the  litigation :  Young- 
blood  v.  Sexton,  82  M.  406. 

71.  Jurisdiction  of  the  subject-matter  can- 
not be  given  by  consent :  Beach  v.  Botsford, 
1  D.  199;  Clark  v.  Holmes,  1  D.  390;  Spear 
v.  Carter,  1  M.  19:  Wilson  v.  Davis,  1  M.  156; 
Allen  v.  Carpenter,  15  M.  25,  82. 


Digitized  by 


Google 


JURISDICTION,  m,  (c),  IV,  (bV 


33 


73.  Nor  can  a  want  of  jurisdiction  of  the 
subject-matter  be  waived  by  the  parties:  Far- 
rand  v.  Bentley,  6  M.  281 ;  Moore  v.  Ellis,  18 
M.77. 

73.  Defects  in  jurisdiction  of  subject-matter 
cannot  be  waived,  even  where  the  nature  of 
the  action  is  local  or  any  element  of  locality  i* 
necessary  to  the  jurisdiction:  Thompson  v. 
Michigan  Mut.  Ben.  Assoc.,  52  M.  522. 

74.  Appearance  and  plea  to  the  merits  do 
not  waive  want  of  jurisdiction  of  the  subject- 
matter:  Woodruff  v.  Ives,  84  M.  820. 

75.  Jurisdictional  objections  are  not  waived 
by  omission  to  insist  upon  them:  Attorney- 
Oeneral  v.  Moliter,  26  M.  444 

76.  Where  a  defect  of  jurisdiction  exists, 
the  defendant  does  not,  by  neglecting  to  take 
advantage  of  it  on  the  first  opportunity,  waive 
the  right  to  do  so,  as  in  case  of  a  mere  irregu- 
larity ;  but  be  may  question  the  proceedings  at 
any  time:  Turrill  v.  Walker,  4  M.  177. 

77.  A  probate  order,  providing  for  the  ad- 
justment by  the  court  of  a  claim  against  a 
decedent,  contained  the  recital  "  the  attorney 
for  the  executor  of  the  last  will  and  testa- 
ment of  said  deceased  being  present  in  court 
and  consenting  thereto."  Held  insufficient  in 
itself,  and  without  at  least  identifying  the  at- 
torney, to  give  the  court  jurisdiction:  Probate 
Judge  v.  Abbott,  50  M.  278. 

IV.  How  shown;  pbesumptions. 

(a)  Courts  of  general  and  courts  of  lim- 
ited jurisdiction. 

78.  The  American  constitutional  use  of  the 
word  "  inferior,"  as  applied  to  courts,  refers 
to  relative  rank  and  authority,  and  not  to  in- 
trinsic quality :  Swift  v.  Wayne  Circuit  Judges, 
04  M.  479  (Jan.  20,  '87). 

79.  The  orders,  judgments  and  decrees  of 
the  circuit  courts  of  the  United  States  can- 
not be  collaterally  impeached ;  nor  need  their 
records  and  proceedings  show  jurisdiction: 
Ward  v.  Cozzens,  8  H  252. 

80.  The  probate  courts  have,  in  probate 
matters,  a  general,  and  for  the  most  part  ex- 
clusive, jurisdiction ;  and  their  orders  cannot 
be  attacked  collaterally  upon  any  assumption 
that  evidence  was  wanting  to  support  juris- 
dictional allegations ;  their  action,  when  prop- 
erly invoked,  is  presumed  to  be  rightful:  Mor- 
ford  v.  Dieffenbacher,  54  M.  598. 

81.  Probate  courts  have  general  jurisdic- 
tion in  testamentary  and  other  probate  mat- 
ters, and  their  action  therein  is  not  void 
where  no  fatal  defect  appears  on  the  face  of 
the  proceedings;  it  may  be  reversible  on  ap- 


peal, but  must  stand  if  an  appeal  is  not  taken : 
Church  v.  Holcomb,  45  M.  29. 

82.  Municipal  courts,  though  not  inferior 
tribunals,  are  limited  in  their  jurisdiction  by 
the  residence  of  parties;  and  their  jurisdiction 
should  be  shown  on  the  record,  though  their 
judgments  and  decrees  are  binding  until  re- 
versed even  if  it  is  not  shown :  Grand  Rapids, 
N.  &L.S.B,  Co.  v.  Cray,  88  M.  461. 

88.  A  municipal  court  is  presumptively  in- 
ferior to  a  circuit  court  so  far  as  its  jurisdic- 
tion is  not  of  equal  character :  Swift  v.  Wayne 
Circuit  Judges,  04  M.  479. 

84.  When  a  court—  e.  g.,  the  superior  court 
of  Grand  Rapids  — is  of  limited  or  special 
jurisdiction,  its  jurisdiction  must  be  shown  in 
serving  defendants:  Denison  v.  Smith,  83  M. 
155. 

85.  Inferior  jurisdictions,  not  proceeding 
according  to  the  course  of  the  common  law, 
are  confined  strictly  to  the  authority  conferred 
upon  them :  Wight  v.  Warner,  1  D.  884;  Clark 
v.  Holmes,  1  D.  890;  Truesdale  v.  Hatzard,  2 
M.  844,  848 ;  Chandler  v.  Nash,  5  M.  409 ;  Saun- 
ders v.  Tioga  Manuf.  Co.,  27  M.  520. 

86.  The  facts  necessary  to  give  them  juris- 
diction must  appear  affirmatively  in  their  pro- 
ceedings and  cannot  be  presumed:  Ibid. 

87.  They  must  have  jurisdiction  of  the  per- 
son by  means  of  the  proper  process  or  appear- 
ance of  the  party  as  well  as  of  the  subject- 
matter  of  the  suit;  and  when  they  have  not 
such  jurisdiction  their  proceedings  are  abso- 
lutely void,  and  they  become  trespassers  by 
any  act  to  enforce  them :  Clark  v.  Holmes,  1 
D.  890. 

88.  The  jurisdiction  of  courts  of  inferior 
and  limited  jurisdiction  must  appear  on  the 
face  of  their  proceedings:  Bash  v.  Whitney,  4 
M.  495. 

88.  In  special  prooeedingsanot  according  to 
the  course  of  the  common  law,  jurisdiction 
must  affirmatively  appear  on  the  record: 
Chandler  v.  Nash,  5  M.  409. 

80.  In  a  special  proceeding,  regulated  by 
and  entirely  dependent  upon  the  statute,  the 
officer  before  whom  the  proceeding  takes  place 
has  no  authority  except  what  the  statute  gives 
him,  and  if  the  case  presented  does  not  come 
within  all  the  requisites  prescribed  by  the  stat- 
ute, he  has  no  jurisdiction,  and  everything 
necessary  to  confer  jurisdiction  must  appear 
upon  the  record :  Elliott  v.  Dudley,  8  M.  62. 

(b)  Presumption  in  favor  of  court's 
action. 

01.  Presumptions  support  judicial  action: 
Lymburner  v.  Jenkinson,  50  M.  488. 
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92.  Every  reasonable  intendment  will  be 
made  in  favor  of  a  jurisdiction  once  regularly 
and  fully  vested,  and  a  legislative  enactment 
will  not  be  construed  to  operate  to  oust  such  a 
jurisdiction  unless  such  an  intent  is  clearly  ex- 
pressed :  Crane  v.  Seeder,  28  M.  527. 

08.  It  will  be  presumed  in  favor  of  a  judg- 
ment of  a  court  of  record,  which  proceeds  ac- 
cording to  the  course  of  the  common  law,  that 
jurisdiction  of  the  parties  was  duly  obtained: 
Arnold  v.  Nye,  28  M.  286. 

04.  All  reasonable  intendments  must  be 
made  in  support  of  a  judgment  rendered  in 
the  proper  tribunal  on  due  service  and  with- 
out defence:  Marquette  &  P.  JR.  M.  Co.  v.  Mor- 
gan, 41  M.  296. 

95.  Where  a  circuit  judge  has  acted  as 
judge  of  probate,  it  will  be  presumed,  in  the 
absence  of  any  showing  to  the  contrary,  that 
the  necessary  jurisdictional  facts  existed  au- 
thorizing him  to  do  so :  London  v.  Comet,  62 
M.  80. 

96.  Jurisdiction  is  not  to  be  presumed  in 
the  absence  of  facts  in  the  record  to  establish 
it:  Gould  v.  Jaeobson,  68  M.  288. 

97.  In  aid  of  a  replevin  judgment  of  a  court 
of  record  it  is  presumed  that  all  proceedings 
essential  to  its  validity  were  taken ;  as  that  an 
affidavit  accompanied  the  writ:  Jennison  v. 
Baire,  29  M.  207. 

98.  In  special  proceedings,  such  as  attach- 
ments, jurisdiction  is  not  to  be  presumed : 
Goodrich,  v.  Burdiek,  26  M.  39. 

99.  No  presumption  of  jurisdiction  can  be 
indulged  in  special  proceedings  against  non- 
residents :  Piatt  v.  Stewart,  10  M.  260. 

100.  The  courts  of  a  sister  state,  in  a  cause 
within  and  between  parties  subject  to  their 
jurisdiction,  are  entitled  to  so  much  respect,  at 
least,  that  they  should  not,  without  proof,  be 
presumed  guilty  of  wrong  and  oppression: 
Graydon  v.  Church,  7  M.  86. 

101.  If  the  record  of  a  court  of  general 
jurisdiction  of  another  state  does  not  show 
either  that  the  court  had,  or  that  it  had  not, 
jurisdiction,  jurisdiction  will  be  presumed: 
Wilcox  v.  Kassick,  2  M.  165. 

102.  When  the  record  shows  that  the  pro- 
cess was  not  personally  served,  and  that  the 
defendant  did  not  appear  personally  in  the 
suit,  but  that  an  attorney  appeared  for  him 
and  made  defence,  the  authority  of  such  at- 
torney to  appear  for  him  will  be  presumed. 
But  whether  the  authority  may  be  disproved, 
guere:  Ibid. 

103.  Where  the  record  of  a  judgment  dis- 
closes that  an  attorney  of  the  court  assumed 
to  answer  for  a  defendant,  and  consented  in 
writing  that  a  judgment  might  be  entered 


against  him,  the  supreme  court  will  assume, 
in  the  absence  of  evidence  to  the  contrary, 
that  the  attorney  was  duly  authorized.  This 
would  be  sufficient  evidence  of  jurisdiction  of 
the  parties:  Arnold  v.  Nye,  23  M.  286. 

104.  Until  the  contrary  is  shown  it  most 
be  presumed  that  an  attorney  in  the  circuit 
court  has  authority  to  appear  for  a  client 
whose  appearance  he  has  entered  in  due  form : 
Norberg  v.  Heineman,  59  M.  210. 

105.  A  justice's  judgment  cannot  be  held 
invalid  upon  a  mere  presumption  that  the  jus- 
tice had  lost  jurisdiction,  if  his  docket  shows 
the  parties  were  regularly  brought  into  court : 
Schlatterer  v.  Nickodemus,  50  M.  815. 

106.  When  the  jurisdiction  of  a  justice  of 
the  peace  is  once  shown,  and  the  question  is 
whether  he  has  lost  jurisdiction  to  determine 
the  amount  of  costs,  it  must  be  presumed,  in 
support  of  the  judgment,  that  the  justice 
acted  regularly  and  that  his  proceedings  were 
valid,  unless  the  record  shows  the  contrary : 
Saunders  v.  Tioga  Manuf.  Co.,  27  M.  520. 

V.  Errors  and  irregularities  as  af- 
fecting JURISDICTION ;  WANT  OF 
JURISDICTION. 

107.  An  irregularity  is  such  a  defect  in 
legal  proceedings  as  may  be  waived ;  a  nullity 
is  one  that  cannot :  Jenness  v.  Lapeer  Circuit 
Judge,  42  M.  469. 

108.  Proceedings  in  another  court,  when  in- 
troduced collaterally,  cannot  be  questioned  for 
error  or  irregularities  where  no  jurisdictional 
defect  is  alleged  against  them:  Mitchell  v. 
Chambers,  48  M.  150. 

109.  A  complaint  not  technically  accurate 
but  sufficient  to  give  jurisdiction  is  not  open 
to  collateral  attack :  Pardee  v.  Smith,  27  M.  33. 

110.  A  court  of  law  will  not  in  a  collateral 
case  review  irregularities  in  the  procedure  of 
a  court  of  equity,  if  they  were  not  jurisdic- 
tional :  Buggies  v.  First  National  Bank,  43  M. 
192. 

111.  Where  trover  is  brought  against  a 
foreign  corporation  and  personal  service  of  the 
writ  is  made  upon  the  proper  officer,  the  omis- 
sion to  notify  the  home  office  of  the  suit,  as 
provided  by  law,  is  a  mere  irregularity  and  not 
a  jurisdictional  defect :  Emerson,  etc.  v.  McCor- 
mick  Harvesting  Co.,  51  M.  5. 

112.  The  special  statutory  methods  of  ob- 
taining jurisdiction,  where  actual  notice  is  not 
given,  stand  entirely  on  their  own  regularity, 
and,  if  not  regular,  proceedings  based  on  them 
are  nullities.  But  where  personal  service  has 
been  had,  further  proceedings  are  not  neces- 
sarily fatally  defective  for  all  purposes,  es- 
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pecially  if  rights  based  on  them  are  allowed  to 
become  established  by  lapse  of  time  without 
resorting  to  common-law  remedies  to  set  such 
proceedings  aside:  Granger  v.  Superior  Court 
Judge,  44  M.  886. 

113.  Defects  in  notice  are  waived  if  no  sea- 
sonable complaint  is  made  where  the  party 
notified  has  already  been  regularly  served  and 
snit  is  fairly  progressing:  Ibid. 

114.  A  non-resident  waives  bis  exemption 
from  the  process  of  even  a  local  court  of  gen- 
eral jurisdiction  if  he  does  not  object  season- 
ably: Thompson  v.  MuU  Benefit  Assoc,  52  M. 
628. 

115.  After  pleading  and  going  to  trial  the 
right  of  a  defendant  to  relief  because  of  mis- 
conduct in  the  service  of  process  upon  him 
rests  in  the  discretion  of  the  court:  Greeley  v. 
Stilson,  27  M.  158. 

1 1 6.  A  want  of  jurisdiction  cannot  be  cured 
by  statute:  Hart  v.  Henderson,  17  M.  218. 

VI.    COOTUOT   OF  JTJBI8DIOnOK. 

117.  When  a  court  of  competent  jurisdic- 
tion has  become  possessed  of  a  case,  its  au- 
thority continues  subject  only  to  the  appellate 
authority,  until  the  matter  is  finally  and  com- 
pletely disposed  of;  and  meanwhile,  no  court 
of  co-ordinate  authority  is  at  liberty  to  inter- 
fere with  its  action ;  therefore  a  bill  will  not 
lie  in  one  court  to  cancel  for  fraud  a  judg- 
ment entered  in  another  court  of  competent 
jurisdiction  to  dispose  of  such  a  charge: 
Maclean  v.  Speed,  63  M.  257. 

118.  The  court  that  first  obtains  jurisdic- 
tion of  the  cause  has  exclusive  right  to  decide 
the  matter  in  issue,  and  any  other  court,  not 
appellate,  which  subsequently  assumes  to  act 
in  the  matter,  must,  when  this  priority  of 
jurisdiction  is'  brought  to  its  attention,  pro- 
ceed no  further:  Barnum  Wire,  etc.  Works 
v.  Speed,  69  M.  273. 

119.  The  pendency  of  a  merely  colorable 
suit  in  another  jurisdiction  will  not  stay  pro- 
ceedings in  a  court  which  has  jurisdiction  of 
the  matter :  La  Grange  v.  State  Treasurer,  24 
M.  468. 

120.  A  suit  for  the  surrender  and  cancella- 
tion of  municipal  bonds  deposited  with  the 
state  treasurer,  but  declared  void  under  the 
laws  of  the  state,  will  not  be  affected  by  pro- 
ceedings to  obtain  them  for  the  corporation, 
begun  by  stockholders  thereof  in  a  United 
States  court,  when  the  corporation  itself  could 
not  lawfully  sue  the  maker  or  depositary  in 
any  but  a  state  court,  and  would  not  then  be 
permitted  to  recover  the  bonds.  Such  pro- 
ceedings are  a  mere  evasion  of  jurisdiction, 


and  no  court  will  be  presumed  to  sanction 
them:  Ibid. 

121.  A  party  will  not  be  compelled  to  give 
up  a  legal  remedy  for  an  equitable  one,  and 
equitable  jurisdiction  can  never  supplant  legal 
jurisdiction:  Ibid. 

122.  The  fact  that  there  is  a  specific  rem* 
edy  in  equity  does  not  necessarily  oust  the  ju- 
risdiction of  a  common-law  court,  but  only 
appeals  to  its  discretion,  which  may  be  ex- 
ercised where  the  circumstances  call  for 
prompt  interference  by  the  courts:  Tawas 
&B.  C.  R.  Co.  v.  Iosco  Circuit  Judge,  44  M. 
470. 

128.  If  the  process  of  a  court  is  used  in 
contempt  of  its  authority  or  to  the  prejudice 
of  its  proceedings,  it  may  be  safely  left  to  that 
court  to  assert  its  dignity  and  redress  the 
wrong;  but  if  a  court  allows  its  process  to  be 
abused  to  the  injury  or  oppression  of  any  per- 
son, any  other  court  of  competent  authority 
should  interfere  for  bis  protection :  Watson  v. 
Superior  Court  Judge,  40  M.  720. 

124.  A  decree  by  a  federal  court  cannot 
affect  strangers  to  the  record,  or  interfere 
with  the  regular  probate  of  an  estate  in  a 
state  court  which  has  jurisdiction:  Dickinson 
v.  Beaver,  44  M.  624. 

125.  The  court  of  chancery  will  not  restrain 
a  suit  or  proceeding  previously  commenced  in 
a  court  of  a  sister  state  or  in  any  of  the  United 
States  courts:  Carroll  v.  Farmers',  etc  Bank, 
H.  197. 

126.  A  court  of  this  state  cannot  restrain  an 
action  brought  upon  its  judgment  in  a  neigh- 
boring stale,  nor  can  it  dictate  the  proceed- 
ings in  such  action ;  but  it  can  entertain  a  bill 
to  set  aside  for  fraud  such  a  judgment,  even 
though  it  has  been  made  the  foundation  of  a 
suit  in  another  state:  Edson  v.  Cumingi,  63 
M.52. 

127.  The  process  of  a  court  is  of  no  force 
or  validity  beyond  its  territorial  jurisdiction: 
Tyler  v.  People.  8  M.  820. 

128.  The  courts  of  one  sovereignty  cannot 
make  orders  or  confer  appointments  to  oper- 
ate of  their  own  force  upon  titles,  or  confer  a 
right  to  exercise  a  trust  in  the  disposition  of 
property  lying  within  the  territory  of  another 
sovereignty :  Sheldon  v.  Bice,  80  M.  296. 

129.  The  jurisdiction  of  the  courts  of  one 
state  cannot  operate  directly,  by  their  decrees 
or  judgments,  upon  'real  property  situated  in 
another,  or  affect  personal  property  or  rights 
in  action  to  the  prejudice  of  creditors  in  the 
latter  state :  Graydon  v.  Church,  7  M.  86. 

130.  The  judgment  of  a  Canadian  or  any 
foreign  court  upon  service  of  its  process  made 
in  Michigan  is  not  binding  on  a  defendant 
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who  refused  to  recognize  its  jurisdiction ;  and 
it  will  not  support  an  action  in  our  gout's: 
McEvean  v.  Zimmer,  88  M.  765. 

Effect  of  pending  suit  in  admiralty  on  suit 
in  common-law  court,  see  Actions,  £§  104, 105. 

As  to  the  jurisdiction  of  the  federal  and 
state  courts  with  reference  to  each  other,  see 
Courts,  §§  184-155. 


jury. 

I.  Selecting  and  summoning. 
H.  Competency. 

(a)  In  general. 

(b)  Alienage. 

(c)  Opinions  and  impressions. 
in.  Exclusion  by  ooubt. 

IV.  Challenges. 

(a)  Right  of  challenge. 

(b)  Practice. 

V.  Swearing  the  jury. 

As  to  the  constitutional  right  of  jury  trial, 
and  the  waiver  thereof,  see  Constitutions, 
§§69-101,260-276. 

As  to  the  right  of  jury  trial  and  the  waiver 
thereof,  generally,  see  Practice,  II,  (b);  also, 
Justices  op  the  Peace,  IV,  (b). 

As  to  Instructions  to  juries,  see  that  title; 
also,  Crimes,  IV,  (o),  5. 

As  to  conduct  of  jury,  see  Crimes,  IV,  (o),  6 ; 
Practice,  III,  (b). 

As  to  verdict  and  findings,  see  Crimes,  IV, 
(o),  7;  Practice,  III,  (d),  (e);  Justices  of  the 
Peace,  IV,  (d). 

I.  Selecting  aitd  summoning. 

As  to  validity  of  certain  statutory  provisions 
as  to  selecting,  etc.,  see  Constitutions,  §§  76- 
80,  485,  645. 

1.  When  a  jury  of  persons  possessing  a  par- 
ticular qualification  is  required,  the  proper 
course  is  for  the  order  of  the  court  to  direct  the 
summoning  of  such  persons :  Mansfield,  Cold- 
water  &  L.  M.  R.  Co.  v.  Clark,  28  M.  519. 

2.  H.  S.  §  7554,  directing  that  the  supervisor 
and  township  clerk  of  each  township,  and  in 
cities  the  supervisor  or  assessors  as  the  case 
may  be,  and  alderman  of  each  ward  or  assess- 
meut  district,  shall  make  a  list  of  persons  to 
serve  as  petit  jurors,  does  not,  it  seems,  apply 
to  a  city  by  whose  charter  the  assessor  is  a  city 
officer  and  assesses  all  the  property  of  the  city, 
but  does  apply  to  cities  incorporated  under  the 
general  law,  in  which  the  assessor  is  a  ward 
officer  acting  only  within  the  limits  of  his 


ward:  Hewitt  v.  Gage,  71  M.  —  (July  11, 
•88). 

3.  And  said  §  7554  did  not  repeal  the  pro- 
vision in  the  charter  of  East  Saginaw  (Local 
Acts  1869,  p.  482)  requiring  the  city  assessor 
to  prepare  the  jury  list  from  that  city,  and,  if 
it  did,  the  repealed  provision  was  re-enacted 
by  Local  Laws  1885,  p.  865,  §  5:  Ibid. 

4.  H.  S.  §  7556  provides  that  the  jory  .lists 
"  shall  contain  not  less  than  one  for  every  100 
inhabitants  of  such  township  or  ward,  com- 
puting according  to  the  last  preceding  census, 
and  having  regard  to  the  population  of  the 
county,  so  that  the  whole  number  of  jurors 
selected  in  the  county  shall  amount  to  at  least 
100,  and  not  exceeding  400,  one-half  of  whom 
shall  be  designated  as  petit  jurors,  and  one- 
half  as  grand  jurors."  Held,  that  where  the 
population  of  a  county  exceeds  40,000,  as 
shown  by  such  census,  the  ratio  of  population 
to  the  juror  must  be  increased ;  that  an  excess 
of  jurors  returned  is  ground  of  challenge  to 
the  array,  but  does  not  wholly  invalidate  the 
list,  which  may  be  corrected  by  striking  off  all 
names  listed  below  the  statutory  number  first 
appearing:  Ibid. 

6.  The  officer  who  makes  the  jury  list  must 
be  disinterested :  People  v.  Felker,  61  M.  114. 

6.  Unless  the  contrary  is  shown  it  will  be 
presumed  that  officers  charged  with  the  draw- 
ing and  summoning  of  jurors  have  correctly 
performed  their  duty :  People  v.  Coughlin,  67 
M.  466  (Nov.  8,  '87). 

7.  An  order  of  court  directing  that  a  jury 
be  "  drawn  and  summoned  in  pursuance  of  the 
statute  "  for  the  general  purposes  of  the  term 
means  that  the  jury  be  drawn  from  the  county 
at  large  (H.  S.  §  7578),  and  is  legal ;  it  need  not 
specify  the  townships  or  supervisor  districts: 
Ibid. 

8.  An  order  under  H.  S.  §  7578,  directing 
petit  jurors  to  be  drawn  and  summoned  for 
the  general  purposes  of  the  term,  may  properly 
direct  more  than  twenty-four  to  be  drawn: 
Ibid. 

9.  The  court  having  ordered  a  jury  to  be 
drawn  and  summoned  from  the  body  of  the 
county  for  the  general  purposes  of  the  term,  as 
provided  by  H.  S.  §  7578,  the  respondent  in  a 
criminal  case  challenged  the  array  because 
two  townships,  including  the  vicinage  of  the 
crime,  were  not  represented.  It  not  appear- 
ing that  the  officers  who  drew  the  jury  had 
arbitrarily  left  the  townships  out,  or  that  the 
lists  of  those  townships  had  not  already  been 
exhausted,  the  challenge  was  held  bad :  Ibid. 

10.  Where  the  court  ordered  fifty  addi- 
tional jurors  (instead  of  twenty-four,  as  pro- 
vided by  H.  S.  §  7576),  some  of  whom  sat  on 
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defendant's  trial  with  full  knowledge,  on  his 
part,  of  all  the  facts,  and  without  objection 
from  him,  it  was  held  that  the  irregularity 
was  waived :  Branson  v.  People,  33  M.  84. 

11.  Under  H.  S.  7578  the  jurors  should  be 
drawn  from  the  vicinity  of  the  place  where 
tbe  court  is  held ;  and  the  order  for  the  draw- 
ing should  purport  to  be  made  for  the  purpose 
of  getting  jurors  near  the  county  seat,  and 
upon  the  judge's  motion  and  for  the  general 
purposes  of  the  term,  and  not  for  any  particu- 
lar case :  People  v.  Hall,  48  M.  488. 

12.  Under  II.  S.  §  7567,  a  jury  drawn  three 
weeks  before  trial  for  a  particular  case  of 
homicide  is  illegal  if  taken  from  only  part  of 
the  townships  in  the  county,  and  those  not  ad- 
joining the  county  seat,  nor  including  tbe 
locality  of  the  offence:  Ibid. 

13.  A  challenge  to  the  array  cannot  be  based 
on  the  neglect  to  return  jury  lists  from  certain 
townships  in  the  county ;  nor  on  the  omission 
of  the  county  clerk,  on  drawing  a  jury,  to  re- 
turn the  names  drawn  to  the  proper  packages 
for  each  township,  until  the  whole  list  for  all 
the  townships  is  exhausted:  People  v.  Coffman, 
59  M.  1. 

14.  This  court  was  equally  divided  on  the 
question  whether  a  challenge  to  the  array  in 
the  superior  court  of  Detroit  was  properly 
overruled  where  interposed  on  the  ground 
(1)  that  the  judge  was  not  present  when  the 
names  of  the  jurors  were  deposited  in  tbe  jury 
box  and  those  of  former  jurors  removed ;  (8) 
that  he  did  not  determine  the  number  to  be 
drawn  for  the  term,  but  that  twenty-four 
were  drawn,  and  he  was  not  present  at  the 
drawing;  (3)  that  they  were  drawn  by  tbe 
sheriff  and  the  minute  was  kept  by  the  clerk ; 
(4)  that  the  affidavit  accompanying  the  list  of 
300  jurors  filed  in  the  clerk's  office  did  not 
show  in  detail  the  proceedings  taken  to  se- 
lect tbe  list,  but  only  alleged  that,  as  affiant 
verily  believes,  it  was  done  in  accordance  with 
the  statute:  Gott  v.  Brigham,  45  M.  424 

16.  Under  H.  8.  §  7587  the  clerk  must  draw 
the  names  of  the  jurors  from  the  box,  and  it 
is  cause  for  challenge  to  the  array  that  the 
sheriff  drew  the  names,  and  that  the  clerk 
only  announced  and  made  a  minute  of  those 
drawn :  People  v.  Labadie,  66  M.  703  (July  7, 
'87). 

16.  H.  a  §  7600  provides  that  when  a  jury 
has  been  sworn  to  try  an  issue  the  ballots  con- 
taining their  names  shall  be  kept  apart  from 
the  other  ballots  until  the  jury  is  discharged. 
Held,  that  it  is  not  necessary  to  wait  until  the 
jury  is  discharged  and  the  ballots  returned  to 
the  slip-box  before  proceeding  to  draw  an- 
other jury  from  tbe  slip-box  for  tbe  trial  of  the 


next  case,  whether  criminal  or  civil:  People 
v.  Craig,  48  M.  502. 

17.  Where  two  persons  have  been  indicted 
jointly  and  have  demanded  separate  trials, 
and  one  has  been  tried  and  the  jury  dis- 
charged, it  seem*  that  the  clerk  of  the  court  is 
not  bound  to  return  the  names  of  the  jurors 
to  the  slip-box  before  drawing  a  jury  for  the 
trial  of  the  other:  Ibid. 

18.  Where  a  person  jointly  indicted  with 
another,  but  tried  separately,  challenged  the 
array  on  tbe  ground  that  their  names  had 
been  drawn  from  a  box  to  which  the  names 
of  the  jurors  who  tried  the  other  person  had 
not  been  returned,  though  the  jury  had  been 
discharged,  it  was  held  that  the  error,  if  any, 
was  cured  by  the  judge's  offer  to  have  a  new 
jury  drawn  from  a  box  containing  the  names 
of  all  the  jurors,  the  challenged  jury  not  hav- 
ing been  sworn,  or  the  prisoner  put  in  jeop- 
ardy: Ibid. 

19.  Where  tbe  lists  of  grand  and  petit 
jurors  were  put  into  one  box.  and  several  of 
the  jury  drawn  from  the  box  turned  out  to 
have  been  returned  as  grand  jurors,  and  not 
as  petit  jurors,  it  was  proper  to  discharge  all 
the  panel,  and  to  order  a  new  jury  drawn 
from  tbe  names  properly  returned:  Atkinson 
v.  Morse,  63  M.  276. 

20.  Jurors  drawn  under  C.  L.  1871,  §  6001 
(as  amended,  H.  S.  §  7578),  were  drawn  not 
merely  for  a  particular  case,  but  for  the  term, 
or  balance  of  the  term,  and  it  was  competent 
for  the  court  to  direct  them  to  be  drawn  from 
the  jury-box  or  to  be  selected  by  the  sheriff, 
and  to  order  them  to  be  summoned  to  attend 
forthwith,  or  at  a  subsequent  or  adjourned 
day  of  the  term :  People  v.  Jones,  24  M.  215. 

21.  Where  the  jurors  .so  summoned  actu- 
ally attended  it  was  held  that  misrecitals  in 
the  copy  of  the  order  upon  which  the  sheriff 
made  his  return  were  immaterial,  as  was  also 
the  manner  of  service,  and  that  respondent 
could  not  object  on  the  ground  of  defects  in 
the  mode  of  notifying  the  jurors:  Ibid. 

22.  A  conviction  by  jurors  properly  drawn 
and  impanelled  will  not  be  disturbed  because 
the  jurors  were  not  summoned  by  the  proper 
officer:  People  v.  Williams,  34  M.  156. 

23.  An  order  made  by  the  county  judge, 
under  laws  of  1848,  p.  237,  for  summoning  a 
jury  to  try  a  cause  before  the  circuit  judge, 
more  than  three  days  before  the  day  assigned 
for  the  trial,  was  held  sufficient:  People  v. 
Doe.  1  M.  451. 

24.  It  is  no  ground  of  challenge  to  the 
array  that  the  jury-lists  were  not  returned 
until  after  the  time  designated  by  law :  Thomas 
v.  People,  30  M.  809. 
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II.  Competency-. 
(a)  In,  general. 

25.  A  nephew  of  one  of  the  parties  is  an 
incompetent  juror  at  the  common  law:  Has- 
ceig  v.  Tripp,  20  M.  216. 

26.  A  juror  in  a  criminal  prosecution  is  not 
rendered  incompetent  by  the  fact  that  he  is 
an  own  cousin  of  the  prosecuting  attorney 
within  the  second  degree  of  consanguinity: 
People  v.  Waller,  70  M.  237  (May  11,  '88). 

27.  It  is  not  error  to  reject  as  juror  one 
who  is  in  the  employ  of  one  of  the  parties: 
Goodrich  v.  Burdick,  26  M.  89. 

28.  A  juror  who  has  already  sat  upon  one 
trial  during  the  same  term  is  not  challenge- 
able under  H.  S.  §  7584,  authorizing  the  chal- 
lenge of  those  who  have  served  upon  the  reg- 
ular panel  within  the  year.  'The  service 
intended  is  for  a  whole  term  and  not  merely 
one  case:  Burden  v.  People,  26  M.  162. 

29.  Whether  a  talesman  who  has  sat  upon 
one  case  during  the  term  may  be  challenged 
for  that  cause  if  called  again  during  the  same 
term,  quere.  But  it  is  not  error  to  reject 
him:  Grand  Rapids  Booming  Co.  v.  Jarvis, 
30  M.  308. 

30.  H.  S.  §  7584a,  in  providing  that  it  shall 
be  a  ground  for  challenge  if  a  juror  has  al- 
ready served  in  the  same  court  within  a  year, 
excludes  one  who  has  served  as  talesman  in 
a  street-opening  case:  Williams  v.  Grand 
Rapids,  53  M.  271. 

31.  It  is  within  the  discretion  of  a  court  to 
sustain  a  challenge  for  cause  where  the  juror 
is  shown  to  have  been  seen  talking  with  the 
agent  of  the  adverse  party  and  the  agent  sus- 
pended the  conversation  on  the  appearance  of 
opposing  counsel:  Monaghan,  v.  Agricultural 
F.  Ins.  Co.,  53  M.  238. 

32.  It  is  not  good  ground  for  a  challenge 
for  cause  that  the  juror  has  already  been  per- 
emptorily challenged  upon  the  trial  of  another 
prisoner  charged  with  the  same  crime;  it 
cannot  be  assumed  that  it  will  prejudice  him 
in  a  different  case:  Cargen  v.  People,  89  M. 
549.  , 

88.  The  presence  upon  jury  of  talesman 
over  sixty  years  old  is  not  ground  for  chal- 
lenge to  the  array,  but  will  sustain  a  chal- 
lenge for  cause,  as  the  only  persons  qualified 
for  talesmen  are  those  who  are  not  exempt 
from  jury  duty  (H.  S.  §  7555):  People  v.  Bau- 
mann,  52  M.  584. 

34.  The  fact  that  a  juror  summoned  as  a 
talesman  was  not  named  on  any  of  the  assess- 
ment rolls  of  the  county  either  for  the  year  in 
which  the  trial  took  place  or  for  any  preced- 


ing year  did  not  disqualify  him  from  jury 
duty :  Stewart  v.  People,  23  M.  63. 

35.  The  incompetency  of  some  of  the  jurors 
returned  by  the  sheriff  does  not  affect  the 
array  if  those  sworn  were  competent:  Grand 
Rapids  v.  Grand  Rapids  &  I.  R.  Co.,  58  M. 
642. 

36.  If,  in  a  street-opening  case,  a  juror  is 
specially  interested  he  is  disqualified,  and  may 
be  challenged  for  cause:  Kundinger  v.  Sagi- 
naw. 59  M.  355. 

37.  The  record  in  error  showed  that  tales- 
men were  called  and  sworn  on  a  jury,  but  did 
not  show  that  they  had  the  requisite  qualifi- 
cation of  jurors.  It  was  held  —  no  challenge 
appearing  to  have  been  taken  on  that  ground  — 
that  they  must  be  presumed  to  have  been 
properly  qualified :  The  MUwavkie  v.  Hale,  1 
D.  306. 

(b)  Alienage. 

38.  An  alien  (who  is  not  an  elector)  is  not  a 
competent  juror ;  and  if  one  of  the  panel  is  an 
alien,  and  the  prisoner  is  not  aware  of  that 
fact  until  after  verdict,  it  is  a  mistrial :  Hill 
v.  People,  16  M.  351. 

39.  But  in  a  civil  case  a  juror's  disqualifi- 
cation by  alienage  not  discovered  until  after 
verdict  is  not  ground  for  a  new  trial :  Johr  v. 
People,  26  M.  427. 

40.  A  juror,  like  an  elector,  may  be  a 
foreigner  not  yet  naturalized,  but  who  has  de- 
clared his  intention  to  become  a  citizen ;  the 
simple  fact  of  alienage  does  not  disqualify 
him,  and  nothing  will  be  presumed  against 
his  right  to  act:  People  v.  Scott,  56  M.  154 

41.  An  alien  can  be  a  juror  if  he  can  vote: 
People  v.  Rosevear,  56  M.  158. 

(c)  Opinions  or  impressions. 

42.  A  juror  who  testifies  that  he  is  so  im- 
pressed with  the  guilt  of  the  accused  as  to 
need  evidence  to  overcome  his  impressions  is 
partial  and  incompetent :  People  v.  Shufelt,  61 
M.237. 

43.  A  juror  who  has  no  fixed  or  positive 
belief,  but  who  would  have  an  opinion  if 
rumors  that  he  has  beard  are  true,  is  not  in- 
competent: Ibid. 

44.  The  opinion  entertained  by  a  juror 
which  disqualifies  him  is  an  opinion  of  that 
fixed  character  which  repels  the  presumption 
of  innocence  in  a  criminal  case,  and  by  which 
in  the  juror's  mind  the  accused  stands  con- 
demned already:  People  v.  Barker,  60  M.  277. 

45.  A  juror  has  no  impressions  that  will 
disqualify  him  if  he  says  he  could  neither 
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acquit  nor  convict  without  knowing  more  of 
the  case :  People  v.  Gage,  62  M.  271. 

46.  A  person  who  has  formed  and  holds  an 
opinion  that  mill-dams  generally  in  that  part 
of  the  country  are  nuisances,  and  that  all  he 
is  acquainted  with  are  such,  is  not  a  competent 
juror  for  the  trial  of  an  indictment  for  nui- 
sance in  keeping  up  a  mill-dam,  though  he 
states  that  he  is  not  much  acquainted  with 
the  dam  in  question,  and  has  not  formed  or 
expressed  any  opinion  in  regard  to  it:  Crip- 
pen  v.  People,  8  M.  117. 

47.  The  law  does  not  require  a  juror  to  be 
entirely  unimpressed  with  any  opinion  as  to 
the  guilt  or  innocence  of  the  person  on  trial, 
but  simply  that  he  shall  not  have  an  opinion 
of  such  a  fixed  and  definite  character  as  to 
leave  a  bias  on  his  mind  which  will  preclude 
his  giving  due  weight  to  the  presumption  of 
innocence:  Holt  v.  People,  13  M.  224. 

48.  The  statement  of  one  called  as  a  juror 
that  he  has  formed  a  partial  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner,  from 
rumors  heard  in  the  streets,  but  not  a  positive 
opinion,  does  not  establish  his  incompetency : 
Ibid. 

49.  A  juror's  belief  that  the  crime  with 
which  the  prisoner  is  charged  has  been  com- 
mitted by  some  one  is  not  ground  for  a  chal- 
lenge for  cause :  Stewart  v.  People,  23  M.  63. 

50.  A  juror  who  is  so  impressed  with  the 
guilt  of  the  accused  as  to  need  evidence  to 
overcome  his  impressions  is  not  impartial; 
and  it  is  useless  to  ask  him  whether  he  can 
return  a  just  and  impartial  verdict :  Stephens 
v.  People,  88  M.  739. 

5 1 .  A  juror's  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused  must  not  be  such  as  will 
prevent  his  giving  due  weight  to  the  presump- 
tion of  innocence:  Ibid. 

62.  A  juror  who  believes  that  he  can  ren- 
der an  impartial  verdict  according  to  the  evi- 
dence is  not  disqualified  by  having  read  a 
newspaper  item  from  which  he  has  formed  an 
opinion  which,  though  not  of  a  fixed  charac- 
ter, it  would  take  evidence  to  remove:  Ulrich 
v.  People,  39  M.  245. 

63.  A  juror  in  a  murder  case  who  testifies 
that  he  has  a  positive  opinion  as  to  whether 
deceased  bad  been  murdered,  but  has  formed 
none  as  to  the  guilt  of  the  accused  and  has  no 
bias,  and  believes  that  he  can  render  an  impar- 
tial verdict  according  to  the  evidence,  is  not 
disqualified :  Cargen  v.  People,  89  M.  649. 

54.  Where  a  juror  challenged  for  opinion 
shows  by  his  answer  that  he  has  no  definite 
recollections  there  is  no  apparent  ground  for 
holding  him  disqualified:  Svllingsv,  Shakes- 
peare, 46  M.  406. 


III.  Exclusion  by  oocbt. 

55.  A  court  may  reject  a  juror  in  its  discre- 
tion, on  a  ground  which  would  not  be  strictly 
sufficient  to  sustain  a  challenge  for  cause. 
Where  a  jury  was  finally  obtained  to  which 
neither  party  objected,  the  fact  that  the  court 
set  aside  two  jurors  without  any  challenge,  be- 
cause from  their  examinations  they  did  not 
seem  to  be  entirely  impartial,  and  excused  a 
third  because  he  was  deaf  and  did  not  suffi- 
ciently understand  English,  was  not  a  ground 
of  error:  Atlas  Mining  Co.  v.  Johnston,  23 
M.  36. 

66.  A  juror  may  be  excused  at  any  time  be- 
fore he  has  been  sworn,  for  any  reason  per- 
sonal to  himself  which  seems  sufficient  to  the 
judge.  So  held  where  the  excuse  was  that  he 
was  to  be  a  witness  in  the  next  case  on  call: 
People  v.  Carrier,  46  M.  442. 

57.  Courts  should  protect  the  rights  of  par- 
ties in  selecting  jurors,  and  may  properly  ex- 
clude any  incompetent  or  drunken  person, 
even  against  objection:  Torrent  v.  Yager,  62 
M.  606. 

58.  The  circuit  judge  is  invested  with  a  cer- 
tain degree  of  discretion  in  selecting  jurors 
for  a  panel.  Such  discretion  is  to  be  exercised 
in  seeing  that  proper  and  competent  men  are 
selected ;  and  so  long  as  the  case  of  the  parties 
is  not  prejudiced  by  the  exercise  of  such  dis- 
cretion, they  cannot  complain :  People  v.  Bar- 
ker, 60  M.  277. 

59.  A  juror  who  had  been  selected,  the  panel, 
however,  not  having  been  completed,  failed  to 
appear  in  court  after  an  adjournment,  and  was 
found  in  a  room  of  an  hotel  playing  pool. 
Held,  that  such  reckless  disregard  of  his  duty 
showed  that  he  was  unfit  to  serve,  and  that 
the  court  was  justified  in  excluding  him  from 
the  panel:  Ibid. 

60.  After  the  jury  had  been  completed  and 
sworn,  but  before  any  further  proceedings,  it 
was  discovered  that  one  of  the  members  of  the 
panel  was  an  alien.  Held,  that  it  was  proper 
for  the  court  to  order  him  to  stand  aside  and 
be  discharged  and  another  juror  to  be  drawn 
in  his  stead,  allowing  respondent  in  the  mean- 
time to  challenge  the  remaining  eleven  either 
for  cause  or  peremptorily  if  he  wished  to  do 
so:  Ibid. 

61.  The  fact  that  a  party  has  exhausted 
all  his  peremptory  challenges  does  not  make 
it  error  for  the  judge  to  excuse  of  his  own 
motion  a  juror  already  examined  who  is 
not  sufficiently  acquainted  with  the  English 
language  to  qualify  him  to  sit:  CfNeil  v. 
Lake  Superior  Iron  Co.,  671 11  660  (Nov.  10, 
•87> 
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IV.  Challenges. 

(a)  Bight  of  challenge. 

62.  It  seems  that  a  challenge  to  the  array 
■will  lie  on  the  action  of  jury  commissioners 
wherever  at  common  law  it  would  lie  to  the 
action  of  the  sheriff  or  his  subordinates  in 
selecting  or  summoning  the  jury:  People  v. 
Harding,  53  M.  49. 

03.  The  right  of  challenge  for  cause  exists 
in  all  cases  where  the  jury  is  a  common-law 
one,  and  it  cannot  be  taken  away  by  statute, 
or  abrogated  by  a  statute's  omission  to  provide 
for  it:  Kundinger  v.  Saginaw,  59  M.  355. 

64.  Where  counts  for  different  offences  are 
joined  respondent  has  a  right  to  the  full  num- 
ber of  challenges  to  which  he  is  entitled  on 
each  count :  People  v.  Siveeney,  55  M.  58$. 

65.  The  distinction  between  challenges  for 
favor  and  challenges  for  cause  is  practically 
abolished  by  H.  S.  §  7607,  all  challenges  being 
now  for  cause,  and  to  be  tried  in  the  same 
manner ;  and  when  there  is  no  dispute  about 
the  facts  upon  which  a  challenge  is  based,  the 
question  arising  upon  it  is  purely  one  of  law, 
and  open  to  review  upon  exceptions:  Holt  v. 
People,  13  M.  284. 

66.  There  is  no  practical  difference  in  crim- 
inal cases  between  a  challenge  for  principal 
cause  and  a  challenge  for  favor;  and  a  judge 
in  ruling  upon  a  challenge  should  make  his 
ruling  cover  both  grounds :  Stephens  v.  People, 
88  M.  739. 

67.  Challenges  for  cause  can  be  made  by 
either  side  until  the  jury  is  sworn :  Scripps  v. 
ReiUy,  88  M.  10. 

68.  The  number  of  peremptory  challenges 
to  which  an  accused  person  is  entitled  depends 
upon  the  statute  relating  to  the  crime  with 
which  he  is  charged :  People  v.  Comstock,  55 
M.406. 

69.  Each  defendant  who  pleads  separately 
by  different  counsel  is  separately  entitled  to 
the  two  peremptory  challenges  allowed  by 
statute.  C.  L.  §  0037  (see  H.  S.  §  7607):  Stroh 
v.  Hinchman,  87  M.  490. 

70.  The  right  to  the  peremptory  challenge 
of  a  juror  examined  on  his  voir  dire  is  not  lost 
because  not  exercised  until  the  rest  of  the 
panel  had  been  examined.  It  may  be  exer- 
cised at  any  time  before  the  juror  is  sworn: 
Hunter  v.  Parsons,  22  M.  96. 

71.  The  statutory  right  of  challenging  per- 
emptorily may  be  exercised  so  long  as  the 
jury  is  not  sworn,  and  notwithstanding  the 
previous  declaration  of  the  party  exercising  it 
that  he  is  satisfied  with  the  jury:  Jhona  v. 


People,  25  M.  499;  People  v.  Carrier,  46  M. 
442 ;  Hamper's  Appeal,  51  M.  71. 

72.  A  peremptory  challenge  is  not  allow- 
able in  a  criminal  case  after  the  jury  has  been 
sworn :  People  v.  Dolan,  51  M.  610. 

73.  H.  &  §  7607,  allowing  peremptory  chal- 
lenges in  "  civil  cases,"  does  not  apply  to  spe- 
cial proceedings  not  in  the  ordinary  course  of 
law,  and  which  are  regulated  entirely  by  par- 
ticular statute.  Challenges  for  cause  are  nec- 
essary in  all  inquiries  by  jury,  but  peremptory 
challenges  in  other  than  criminal  proceedings 
are  confined  to  cases  where  the  statutes  have 
directly  provided  for  them :  Convera  v.  Grand 
Rapids  &  I.  R.  Co.,  18  M.  459. 

74.  Where  parties  impleaded  together  ap- 
pear by  the  same  counsel,  and  after  their 
right  of  peremptory  challenge  is  exhausted 
other  counsel  take  charge  of  the  case  for  part 
of  them,  the  latter  have  no  further  right  of 
challenge :  Fraser  v.  Jennison,  42  M.  206. 

75.  Overruling  a  challenge  for  cause  and 
compelling  the  party  to  resort  to  a  peremp- 
tory challenge  does  not  prejudice  him  where 
be  still  has  a  right  of  peremptory  challenge 
which  he  does  not  use:  Suitings  v.  Shakes- 
peare, 46  M.  408;  People  v.  Barker,  60  M.  277. 

(b)  Practice. 

76.  A  challenge  to  the  array  must  be  in 
writing:  People  v.  Doe,  1  M.  451;  Ryder  v. 
People,  38  M.  269. 

77.  On  the  impanelling  of  a  jury  it  is  irreg- 
ular for  counsel  to  put  questions  to  the  jurors 
called,  without  interposing  any  challenge ;  and 
no  error  can  be  assigned  to  the  action  of  the 
court  in  allowing  jurors  thus  questioned,  but 
not  challenged,  to  be  sworn  to  try  the  case : 
Crippen  v.  People,  8  M.  117. 

78.  A  person  called  as  a  juror  is  presumed 
to  be  qualified  and  impartial ;  and  the  party 
challenging  assumes  the  burden  of  proving 
the  contrary.  He  does  not  relieve  himself  of 
that  burden  until  he  has  made  out  a  prima 
facie  case,  or,  in  criminal  cases,  such  a  case 
as  leaves  the  partiality  of  the  juror  in  reason- 
able doubt:  Holt  v.  People,  18  M.  234. 

79.  In  a  criminal  case  if  the  examination 
of  a  juror  upon  challenge  leaves  a  reasonable 
doubt  of  his  impartiality,  the  prisoner  should 
have  the  benefit  of  the  doubt,  and  the  juror 
be  excluded :  Ibid. 

80.  The  judge  may  examine  jurors  on  the 
part  of  the  prosecution  if  he  chooses,  but  de- 
fendant's counsel  are  entitled  to  re-examine 
them:  Stephens  v.  People,  88  M.  739. 

81.  Prejudice  disqualifies  a  juror,  and  a 
party  entitled  to  peremptory  challenges  should 
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be  allowed  to  ask  any  reasonable  questions 
that  will  tend  to  disclose  it;  as,  e.  g.,  which 
way  the  juror  would  be  inclined  if  the  evi- 
dence was  evenly  balanced:  Monaghan  v. 
Agricultural  F.  Ins.  Co.,  63  H.  28a 

82.  Where  a  juror  is  challenged  for  favor, 
the  usual  mode  of  trying  his  impartiality  is  by 
triers  appointed  for  the  purpose,  on  the  de- 
mand of  the  challenging  party.  If  the  chal- 
lenging party,  when  asked  by  the  court  how 
he  will  have  the  challenge  tried,  refuses  to  in- 
dicate the  mode  of  trial,  it  may  be  tried  by  the 
court,  by  administering  an  oath  to  the  juror, 
and  propounding  questions  to  him :  People  v. 
Doe,  1  M.  451. 

83.  If  a  party  or  his  counsel  interposes  a 
challenge  for  favor,  or  raises  any  other  pre- 
liminary question  involving  an  inquiry,  and 
then  neglects  or  refuses  to  move  the  trial  or 
examination  thereof,  he  thereby  waives  such 
challenge  or  question :  Ibid. 

84.  By  going  to  trial  without  challenge  a 
party  waives  any  objection  to  the  want  of 
proper  qualification  of  jurors,  as  well  as  to  the 
sufficiency  of  the  oath  administered  to  the 
jury :  The  MUwaukie  v.  Hale,  1  D.  806. 

86.  In  civil  causes  the  proper  time  to  make 
the  necessary  inquiries  into  the  qualifications 
of  jurors  is  before  the  trial,  and  not  after- 
wards, and  if  not  made  then  the  objection  will 
be  deemed  to  have  been  waived:  Johr  v.  Peo- 
ple, 26  M.  427. 

86.  In  a  criminal  case  it  is  the  defendant's 
duty  to  raise  objection  to  any  irregularity 
in  the  summoning  and  impanelling  of  the 
jury  before  the  trial,  and  if  ho  omits  to  do 
so.  or  to  take  exception,  if  overruled,  he  will 
be  deemed  to  have  waived  the  irregularity: 
Branson  v.  People,  82  M.  84. 

87.  Where  a  party  is  ^informed  during  the 
progress  of  the  trial  that  a  juror  is  disquali- 
fied, but  he  omits  to  object  until  after  verdict, 
on  the  ground  that  evidence  of  the  disqualifi- 
cation is  not  sooner  accessible,  be  will  be  held 
bound  by  the  verdict :  Sleight  v.  Henning,  12 
M.371. 

88.  The  objection  that  jurors  in  a  criminal 
case  were  accepted  and  sworn,  whose  exam- 
ination showed  that  they  were  disqualified  by 
opinions  formed,  is  not  considered  on  writ  of 
error,  where  no  exception  was  taken  at  the 
time  and  the  question  was  first  raised  on  a 
motion  for  a  new  trial  after  conviction :  Bron- 
ton  v.  People,  82  M.  84. 

89.  Where  one  of  the  jurors  bad  sat  on  a 
former  trial  of  the  same  cause,  and  this  fact 
was  known  to  the  counsel  of  one  of  the  par- 
ties before  the  verdict  was  rendered,  and  he 
omitted  to  object  until  afterwards,  it  was  held 


that  be  was  bound  by  the  verdict:  Boitrke  v. 
James,  4  M.  886. 

80.  Where  the  record  shows  that  both  par- 
ties have  announced  themselves  contented 
with  the  jury,  the  previous  rejection  of  a  chal- 
lenged talesman  against  objection  will  not  be 
considered.  Whether  this  rule  will  apply 
where  a  juror  is  admitted  against  a  challenge 
for  cause,  quere:  Grand  Rapids  Booming  Co. 
v.  Jarvis,  80  M.  808. 

91.  A  party  who  aids  in  striking  the  panel, 
and  who  declares  himself  satisfied  with  it,  can- 
not afterwards  object  that  one  of  the  jurors, 
to  whom  he  made  no  objection,  was  not  a 
freeholder  as  required  by  the  statute :  Clark  v. 
Drain  Commissioner,  50  M.  618. 

92.  The  impanelling  and  final  acceptance 
of  a  jury  by  a  court  is  a  judicial  determination 
that  the  jurors  are  competent ;  and  if  any  ob- 
jection to  the  qualifications  of  a  juror  is  known 
to  a  party  before  such  determination,  it  can- 
not be  raised  afterward  unless  on  exception  to 
the  overruling  of  a  challenge :  People  v.  Scott, 
56  M.  154. 

93.  Where  a  juror  on  being  examined  as  to 
his  residence  stated  that  he  had  come  to  the 
place  to  get  work  and  had  not  got  any  yet,  his 
answer  suggested  that  he  was  not  qualified ; 
but  if  no  objection  was  then  made,  or  fuither 
examination  had,  it  would  be  too  late  after 
the  trial :  People  v.  Lange,  56  M.  550. 

94.  No  reasons  for  a  challenge  can  be  given 
on  error  to  review  the  court's  action  in  over- 
ruling it,  except  those  given  at  the  time:  De- 
troit, W.  T.&J.R.  Co.  v.  Crane,  50  M.  182. 

V.    SWEAEINO   JURY. 

95.  Where  the  record  showed  that  the  jury 
were  "  duly  elected,  tried  and  sworn,"  instead 
of  that  they  were  "sworn  well  and  truly  to 
try  the  issue,"  etc.,  it  was  held  that  the  error, 
if  any,  must  be  regarded  as  clerical,  and  under 
R.  S.  1838,  pp.  461-2,  might  be  amended  after 
error  brought:  The  Milvoaukie  v.  Hale,  1  D. 
306. 

96.  A  stipulation  was  made  between  the 
plaintiffs  on  a  note  and  one  of  the  defendants 
that  the  cause  might  be  dismissed  as  to  him, 
but  he  did  not  avail  himself  of  it,  and  no  order 
of  discontinuance  was  entered.  Only  one  of 
the  other  defendants  pleaded.  Held,  that  the 
technical  irregularity  of  swearing  the  jury  to 
try  the  issue  between  the  plaintiffs  and  the  de- 
fendants, when  no  issue  had  been  joined  with 
two  of  them,  was  a  harmless  blunder,  and  as  no 
order  was  entered  on  the  stipulation  the  party 
with  whom  it  was  made  remained  a  defendant 
in  form :  Buhl  v.  Trowbridge,  42  M.  44. 
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JUSTICES  OF  THE  PEACE. 

L  JURISDICTION. 

(a)  In  general. 

(b)  Amount. 

(c)  Corporations. 

(d)  Lands;  easements. 

(e)  Miscellaneous. 

H.  Venue;  removal  of  cause. 
ILL  Commencement  of  action;  proceedings 

BEFORE  TRIAL. 

(a)  Summons. 

1.  Issuance,  form,  etc. 

2.  Service  and  return. 

(b)  Warrant. 

(c)  Appearance. 

1.  In  general. 

2.  Attorney's  authority'. 

(d)  Pleadings. 

1.  In  general. 

2.  The  declaration. 
8.  Pleas. 

4.  Bills  of  particulars. 

5.  Amendment. 

(e)  Payment  into  court. 
IV.  Trial. 

(a)  Adjournment. 

(b)  Jury. 

(c)  Evidence.  , 

(d)  Verdict.  ! 
V.  Judgment;  docket. 

(a)  Rendition. 

1.  Nature;  form. 

2.  Upon  what  based. 

8.  Confession  of  judgment. 

4.  Entry;  docket. 

5.  Amendment. 

(b)  Validity  and,  effect. 

1.  Setting  aside  or  vacating. 

2.  Collateral  attack. 

(c)  Satisfaction;  payment;  discharge. 

(d)  Actions  on  judgments. 

(e)  Transcripts. 

As  to  criminal  prosecutions  before  justices, 
see  Crimes,  V. 

As  to  proceedings  on  Attachment,  Execu- 
tions, Forcible  Entry,  Garnishment,  Re- 
plevin, see  those  titles. 

Appeals  from  justices,  see  Appeal,  IV; 
Crimes,  V,  (e). 

Certiorari  to  justices,  see  Certiorari; 
Crimes,  V,  (f). 

As  to  costs  before  justices,  see  Costs,  §§  2, 
19, 21, 157, 809, 840, 841 ;  Constitutions,  §  149. 

I.  Jurisdiction. 
(a)  In  general. 

1.  Within  the  limits  provided  for  by  the 
state  constitution,  justices'  courts  are  ordinary 


courts  of  justice,  not  within  the  rigid  rules 
applying  to  courts  of  special  and  limited  ju- 
risdiction proceeding  contrary  to  the  couibj 
of  the  common  law;  and  all  courts  take  ju- 
dicial notice  of  the  extent  of  their  jurisdiction 
and  powers:  Ooodsett  v.  Leonard,  28  M. 
874. 

2.  The  jurisdiction  conferred  upon  justices' 
courts  by  the  constitution  is  beyond  the  reach 
of  legislation :  Allen  v.  Kent  Circuit  Judge,  87 
M.  474. 

3.  Justices  of  the  peace  have  constitutional 
jurisdiction  in  civil  cases,  and  are  necessary 
magistrates  in  cities,  as  well  as  outside  of 
them ;  their  criminal  jurisdiction  is  given  them 
by  the  general  statutes,  but  is  to  some  extent 
contemplated  by  the  constitution,  and  in  cities 
can  only  be  restrained  by  the  special  munici- 
pal criminal  jurisdiction:  AUor  v.  Wayne 
County  Auditors,  43  M.  76. 

As  to  the  criminal  jurisdiction  of  justices, 
see  Crimes,  V,  (a). 

4.  A  justice  represents  the  state  rather  than  • 
his  township ;  his  officers  may  be  any  constables 
of  the  county  as  well  as  the  sheriff:  Faulksv. 
People,  89  M.  200. 

6.  A  justice's  court,  being  one  of  inferior 
and  limited  jurisdiction,  is  confined  strictly  to 
the  powers  conferred  upon  it,  and  its  proceed- 
ings must  appear  to  be  within  those  powers : 
Wight  v.  Warner,  1  D.  884;  Clark  v.  Holmes, 
1  D.  890;  Sliadbolt  v.  Bronson,  1  M.  85. 

6.  The  jurisdiction  of  justices  of  the  peace 
cannot  be  presumed,  but  must  appear  affirm- 
atively in  their  proceedings:  Wight  v.  War- 
ner, 1  D.  884;  Clark  v.  Holmes,  1  D.  890; 
Spear  v.  Carter,  1  M.  19;  Saunders  v.  Tioga 
Manuf.  Co.,  27  M.  520. 

7.  A  justice  is  not  required  to  hold  courts 
always  at  one  place ;  he  may  hold  them  some- 
times in  one  place  and  sometimes  in  another, 
according  to  temporary  convenience :  Faulks 
v.  People,  89  M.  200. 

8.  And  a  justice  who  lives  in  a  village  that 
lies  in  two  townships  may  be  authorized  by 
statute  to  hold  court  in  that  part  of  the  vil- 
lage that  lies  in  the  township  he  does  not  live 
in:  Ibid. 

9.  That  a  justice  placed  by  change  of  bound- 
aries beyond  his  township  loses  his  office,  see 
People  v.  Geddes,  8  M.  70. 

10.  Where  a  cause  was  called  in  a  bar- 
room and  adjourned  to  an  adjoining  room  in 
the  same  house  for  trial,  the  justice  having  no 
knowledge  that  spirituous  liquors  were  sold 
there,  and  there  being  no  proof  of  such  sales, 
judgment  was  held  good  (see  H.  S.  §  6831): 
Savier  v.  Chipman,  1  M.  116. 

11.  A  justice  of  the  peace  cannot  be  both 
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magistrate    and    counsel:  Stensrud  v.  Dela- 
mater,  56  M.  144. 

12.  Suit  upon  a  promissory  note  cannot  be 
brought  before  a  justice  to  whom  it  has  been 
indorsed  for  collection,  as  he  thereby  becomes 
the  plaintiff's  agent  therefor:  West  v.  Wheeler, 
49  M.  505. 

13.  A  justice  to  whom  a  claim  has  been 
sent  for  collection  with  instructions  that  it  is 
not  to  be  sued  until  he  has  notified  defendant 
that  it  will  be  sued  if  not  paid  is  not  thereby 
disqualified  from  hearing  the  case,  as  an  in- 
terested party,  even  though  he  is  to  be  com- 
pensated whether  suit  is  brought  or  not :  Moon 
v.  Stevens,  63  M.  144. 

14.  One  justice  cannot  garnish  a  judgment 
rendered  by  another.  The  judgment  may  al- 
ways be  paid  to  the  justioe  who  renders  it, 
and  he  must  issue  execution  on  application  by 
the  prevailing  party,  unless  he  has  some  ex- 
cuse for  refusing  it  No  other  justioe  has  any 
statutory  right  to  stay  his  acts  or  direct  his 
conduct:  Sieversv.  Woodburn  Sarven  Wheel 
Co.,  48  if.  275. 

And  see  Gabotshmknt,  §  68. 

16.  The  jurisdiction  of  justices  in  cases  of 
forcible  entry  and  detainer  is  wholly  derived 
from  H.  S.  cb.  386,  "  Of  forcible  entries  and 
detainers,"  and  its  amendatory  acts,  and  when 
exercising  such  jurisdiction  they  are  not 
bound  by  any  of  the  provisions  of  the  justices' 
act  (H.  S.  ch.  240),  except  so  far  as  chapter 
286  or  its  amendments  may  have  adopted  cer- 
tain proceedings  of  the  former,  so  as  to  make 
them  substantially  a  part  of  the  latter:  Dibell 
c.  Brmkerhoff,  22  M.  871. 

16.  Discontinuance  of  a  suit  after  appeal  is 
not  a  discontinuance  of  the  appeal  within  the 
meaning  of  H.  8.  §  7023,  which  provides  that 
on  the  discontinuance  or  dismissal  of  an  ap- 
peal a  justice  shall  proceed  as  if  it  never  had 
been  taken :  Franks  v.  Feeheimer,  44  M.  177. 

Security  for  costs  need  not  be  filed  before 
process  issues,  to  give  jurisdiction:  See  Costs, 
§5  840,  841. 

(b)  Amount. 

17.  B.  S.  1846  gave  to  justices  of  the  peace 
original,  but  not  exclusive,  jurisdiction  in  ac- 
tions wherein  the  debt  or  amount  demanded 
did  net  exceed  $100:  Webb  v.  Mann,  8  M.  189. 

18.  Justices  have  exclusive  jurisdiction  in 
civil  matters  where  the  debt  or  damages  do 
not  texceed  $100:  Strong  v.  Daniels,  3  M.  466; 
Raymond  v.  Hinkson,  15  M.  118. 

10.  Assumpsit  for  breach  of   promise  of 
marriage  must  be  brought  in  justice's  court  if 
the  damages  do  not  exceed  $100:  Stortz  v. 
Ingham  Circuit  Judge,  88  M.  243. 
Vol.  H— 8 


20.  H.  8.  §  6820,  permitting  an  action  of 
covenant  to  be  brought  in  justice's  court 
where  there  shall  be  a  bond  with  a  penalty 
exoeeding  $150,  is  confined  to  bonds  condi- 
tioned for  the  payment  of  a  sum  of  money  not 
exceeding  $150,  or  for  the  payment  of  instal- 
ments of  money  not  exoeeding  in  the  aggre- 
gate $150:  Bishop  v.  Freeman,  43  H.  533; 
Cray  v.  Stafford,  53  M.  497. 

21.  Assumpsit  will  lie  in  justice's  court 
upon  an  ordinary  money  bond  for  any  amount 
within  its  jurisdiction  that  may  be  necessary 
to  indemnify  for  the  breach  thereof,  whatever 
the  penalty  of  the  bond  may  be:  Durfee  v. 
Dean,  52  M.  887. 

22.  Debt  upon  a  probate  bond  whereof  the 
penalty  exceeds  the  jurisdictional  limit  of  jus- 
tices' courts  cannot  be  brought  therein:  Ibid. 

28.  A  bond  not  conditioned  for  the  pay- 
ment of  any  particular  sum  of  money  by  the 
obligor,  and  containing  no  covenants,  cannot 
be  sued  in  justice's  court  if  the  penalty  ex- 
ceeds $800:  Bishop  v.  Freeman,  42  M.  588. 

24.  But  otherwise  if  the  penalty  does  not 
exceed  that  sum :  Gray  v.  Stafford,  52  M.  497. 

25.  Justices  have  no  jurisdiction  in  actions 
founded  on  tort,  where  die  damages  exceed 
$100:  Wells  v.  Scott,  4  M.  847. 

26.  Jurisdiction  as  to  amount  depends  on 
the  sum  or  damages  claimed  in  the  writ  and 
declaration :  Strong  v.  Daniels,  8  M.  466.  See 
Courts,  §  28. 

27.  The  amount  claimed  in  the  addamnum 
clause  is  what  determines  a  justice's  jurisdic- 
tion in  assumpsit,  and  plaintiff  may  remit 
part  of  the  amount  proved,  or  abandon  and 
omit  to  prove  part  of  the  amount  claimed: 
Cilley  v.  Van  Fatten,  68  M.  80  (Jan.  5,  '88). 

28.  Where,  in  a  justice's  court,  plaintiff  ob- 
tains a  verdict  for  $100,  in  a  case  where  double 
damages  are  allowed  by  statute,  doubling 
such  verdict  does  not  oust  jurisdiction:  Rose- 
vett  v.  Hanold,  65  M.  414  (April  14,  '87). 

29.  A  justice's  jurisdiction  in  garnishment 
does  not  depend  on  the  amount  due  from  the 
garnishee  to  the  principal  debtor,  but  upon 
the  sum  claimed  to  be  due  from  the  latter  to 
the  former:  Wetherwax  v.  Paine,  2  M.  555. 

80.  An  affidavit  for  a  writ  of  replevin  will 
not  give  a  justice  jurisdiction  if  it  does  not 
state  that  the  property  sought  does  not  exceed 
$100  in  value ;  and  the  defect,  unless  waived, 
is  fatal  if  seasonably  urged.  Soger  v.  Shutts, 
53  M.  116. 

31.  Where  the  affidavit  and  declaration  in 
replevin  allege  the  value  as  less  than  $100, 
testimony  by  plaintiff  on  appeal  that  the  value 
is  greater  does  not  oust  jurisdiction:  Dinnen 
v.  Baxter,  18  M.  457. 
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82.  Where  the  affidavit,  writ  and  declara- 
tion in  replevin  set  forth  the  value  of  the  prop- 
erty as  not  exceeding  $100,  and  defendant 
pleads  the  general  issue,  the  fact  that  plaint- 
iffs testimony  on  the  trial  shows  the  value  to 
be  greater  does  not  oust  the  justice's  jurisdic- 
tion: Henderson  v,  Desborough,  28  M.  170. 

38.  By  pleading  the  general  issue  in  such 
case  defendant  admits  a  justice's  jurisdiction, 
and  cannot  afterwards  question  it  on  the 
ground  that  the  value  of  the  property  ex- 
ceeded the  jurisdictional  limit  of  $100 :  Ibid. 

34.  A  defendant  who  prevails  in  replevin 
before  a  justice  may  recover  the  value  of  the 
property  replevied,  not  exceeding  |500,  which 
is  the  constitutional  limit  of  the  jurisdiction 
of  justices :  Ibid.;  Humphrey  v.  Bayn,  45  M. 
666;  Chilson  v.  Jennison,  60  M.  285. 

85.  The  objection  that  the  amount  in  con- 
troversy is  beyond  a  justice's  jurisdiction 
comes  too  late  if  raised  for  the  first  time  on 
error  after  appeal:  Wells  v.  Scott,  4  M.  847; 
Tower  v.  Lamb,  6  M.  362. 

(c)  Corporations. 

86.  Whether  the  recorder  of  the  city  of 
Grand  Haven  has  jurisdiction,  under  the  char- 
ter of  that  city,  as  an  ex  officio  justice  of  the 
peace,  to  try  an  action  for  the  tuition  of  non- 
resident pupils,  brought  by  a  school  district, 
no  part  of  which  is  within  the  city,  quere: 
Thompson  v.  Crockery  School  District,  26  M. 
488. 

37.  Under  Const.,  art  6,  §  18,  the  legisla- 
ture may  lawfully  exempt  municipal  corpora- 
tions from  the  jurisdiction  of  justices :  Soot  v. 
Ann  Arbor,  3  M.  483. 

38.  Under  present  statutes  justioes  have  no 
jurisdiction  of  suits  against  municipal  corpo- 
rations :  Root  v.  Ann  Arbor,  3  M.  483 ;  Ourney 
v.  St.  Clair,  11  M.  202. 

80.  The  statute  (H.  S.  §  5107)  which  in 
some  cases  allows  school  districts  to  be  sued 
in  justices'  courts,  held  not  applicable  to  a  cer- 
tain district:  Seeley  v.  Port  Huron  Board  of 
Education,  89  M.  486. 

40.  H.  S.  §  8055  does  not  allow  garnishment 
before  justices  of  municipal  corporations: 
Marathon  School  District  v.  Cage,  89  M.  484. 

41.  But  justices]  have  jurisdiction  of  suits 
brought  by  municipal  corporations:  Hart  v. 
Port  Huron,  46  M.  428;  Eaton  Rapids  v. 
Houpt,  63  M.  871. 

42.  And  in  an  action  brought  by  a  munici- 
pality defendant  is  entitled  to  all  defences, 
including  the  right  of  set-off,  that  he  would 
have  if  sued  by  an  individual:  Eaton  Rapids 
v.  Houpt,  68  M.  871. 


43.  A  poundmaster  sued  by  a  city  before  a 
justice,  for  fees  collected,  may  set  off  a  claim 
which  he  has  against  the  city:  Ibid. 

44.  An  action  will  lie  in  justice's  court 
against  a  foreign  express  company  doing  busi- 
ness in  the  county  (H.  S.  §  3723);  and  if  plaint- 
iff is  a  non-resident,  defendant  may  be  brought 
in  by  short  summons :  OaUagher  v.  American 
Express  Co.,  56  M.  1& 

45.  Since  act  155  of  1873  (H.  S.  §§  4362- 
4368)  whatever  may  have  been  the  case  be- 
fore, justices  of  the  peace  have  no  jurisdiction 
over  foreign  insurance  companies:  Hartford 
Fire  Ins.  Co.  v.  Owen,  80  M.  441. 

46.  An  action  on  a  labor  debt  may  be 
brought  in  a  justice's  court  against  a  corpora- 
tion and  stockholders  jointly  under  H.  S. 
§4110:  Milroy  v.  Spurr  Mountain  Iron  Min- 
ing Co.,  48  M.  281. 

47.  Said  §  4110  provides  that  in  actions  on 
labor  debts  the  clerk  of  the  court  shall  indorse 
directions  on  the  execution.  Held  to  refer  to 
the  officer  issuing  the  execution,  and  not  to  ex- 
clude the  justices'  courts  in  which  the  justice 
is  his  own  clerk  from  jurisdiction  of  such  ac- 
tions: Ibid. 

48.  Whether  corporations  were  garnishable 
in  justices'  courts  under  C.  L.  1871,  §  5290, 
quere:  Hewett  v.  Wagar  Lumber  Co.,  88  M. 
701. 

40.  Under  the  justices'  act  of  1855,  justices 
had  no  jurisdiction  to  issue  attachments 
against  foreign  corporations :  Brigham  v.  Eg- 
linton,  7  M.  291. 

(d)  Lands;  easements. 

50.  A  justice  has  no  jurisdiction  to  try  a 
cause  in  which  the  title  to  land  comes  in  ques- 
tion, unless  plaintiffs  title  be  admitted :  Stout 
v.  Keyes,  2  D.  184;  Brooks  v.  Delrymple,  1  M. 
145;  Highway  Commissioner  v,  Withey,  52 
M.  60. 

51.  Such  admission  would  be  a  demurrer 
to  a  declaration  alleging  title:  Stout  v.  Keyes, 
2  D.  184. 

62.  A  question  of  title  to  land  is  raised  in 
an  action  of  trespass  brought  before  a  justice, 
if  plaintiff  offers  deeds  in  evidence  of  his  right 
of  possession,  or  claims  such  right  under  a 
third  person  whose  ownership  he  proposes  to 
show:  Gay  v.  Hults,  55  M.  827. 

53.  Under  a  declaration  against  defendant 
for  falsely  representing  himself  to  have  title 
to  a  piece  of  land,  which  plaintiff  was  induced 
to  buy  of  him,  the  title  to  the  land  must  nec- 
essarily come  in  question:  Brooks  v.  Del- 
rymple, 1  M.  145. 

64.  Where  a  declaration  in  trespass  avers- 
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title  in  fee  and  possession  of  the  locus  in  quo, 
describing  the  land,  and  defendants'  plea 
denies  such  title,  averring  that  the  freehold  is 
in  one  of  the  defendants  and  that  both  entered 
upon  the  premises  by  lawful  right,  the  ques- 
tion of  title  to  the  land  is  involved :  Labeau  v. 
Labeau,  61  M.  81. 

55.  Where,  in  an  action  in  justice's  court 
for  trespass  to  land,  the  declaration  avoids 
claim  of  title,  but  plaintiff's  evidence  shows 
that  the  locus  was  in  the  public  highway, 
plaintiff  to  sustain  his  action  must  show  title 
to  the  adjoining  land,  and  when  he  does  so,  if 
defendant  does  not  admit  it,  the  title  to  land 
is  necessarily  in  issue,  and  H.  8.  §  6895  re- 
quires the  justice  to  certify  the  cause  to  the 
circuit  court:  Ostrom  v.  Potter,  71  M.  44 
(June  22,  '88). 

56.  Deeds  of  land  may  be  admissible  as 
evidence  in  a  justice's  court  for  many  pur- 
poses; and  their  admission  will  not  sustain  a 
presumption  that  the  judgment  in  the  suit 
was  rendered  in  a  case  of  which  he  had  no 
jurisdiction  as  determining  the  title  to  real 
property:  Schlatterer  v.  Nickodemus,  60  M. 
315. 

57.  For  the  purpose  of  identifying  and 
proving  his  title  to  personal  property  a  party 
may  show  that  it  was  taken  off  from  certain 
lands,  and  that  he  was  the  owner  thereof,  but 
this  does  not  bring  the  title  to  lands  in  ques- 
tion: Hart  v.  Hart,  48  M.  175. 

58.  A  justice  has  no  jurisdiction  of  an 
action  for  the  disturbance  of  a  right  of  way : 
Fowler  v.  Hyland,  48  M.  179. 

69.  Trespass  quare  clausum,  consisting  in 
allowing  logs  to  accumulate  upon  the  premises 
of  another  in  consequence  of  the  closing  up  of 
a  navigable  stream  upon  which  they  were 
floating,  is  not  an  action  for  the  legal  obstruc- 
tion of  a  public  easement  within  the  meaning 
of  H.  S.  §  6815,  and  is  cognizable  by  a  justice : 
Williamson  v.  Haskell,  50  M.  864. 

I 
(e)  Miscellaneous.  \ 

60.  Under  R  S.  1888  justices  had  no  juris* 
diction  in  replevin:  People  v.  Jackson  Circuit 
Judges,  1  D.  303. 

61.  Justices  have  jurisdiction  in  replevin 
for  beasts  distrained  or  impounded:  Pistorius 
v.  Swarthout,  67  M.  186  (Oct.  18,  '87). 

62.  H.  S.  §6815,  prohibiting  suit  in  justice's 
court  against  an  executor  or  administrator 
as  such,  precludes  suit  in  that  tribunal  upon 
the  representative's  liability  for  any  charge 
against  the  estate,  whether  he  is  sued  in  his 
official  or  in  his  individual  capacity:  Basom 
v.  Taylor,  89  M.  683. 


63.  A  justice  has  jurisdiction  of  an  action 
of  replevin  against  an  administrator:  Singer 
Itanuf.  Co.  v.  Benjamin,  55  M.  330. 

64.  A  justice's  jurisdiction  of  an  action 
against  an  administrator  cannot  be  questioned 
where  defendant  is  not  named  as  such  and 
does  not  plead  in  abatement,  but  pleads  the 
general  issue  and  goes  to  trial  on  the  merits: 
Ibid. 

65.  Where  a  mechanic,  suing  for  his  wages, 
makes  the  owner  of  a  building  on  which  he 
works  a  joint  defendant  with  the  contractor 
who  hired  him,  and  sues  them  in  an  appropri- 
ate form  of  action  before  a  justice  of  the 
peace,  the  justice  has  jurisdiction  to  try  the 
issue;  and  though  he  cannot  enforce  a  me- 
chanic's lien,  an  error  in  rendering  judgment 
therefor,  or  in  holding  the  owner  personally 
liable,  will  not  destroy  his  jurisdiction  or  make 
his  judgment  void  and  open  to  attack  in  a  col- 
lateral action ;  and  unless  reversed  on  appeal 
or  certiorari  it  must  stand:  Smith  v.  Pearce, 
52  M.  870. 

II.  Vektte;  eemoval  of  cause. 

66.  A  justice  has  no  jurisdiction  of  the 
person  where  neither  of  the  parties,  though 
resident  in  the  state,  lives  in  his  county ;  but 
if  any  one  of  the  parties  on  either  side  lives 
there,  suit  will  lie  in  any  township  of  the 
county  where  he  resides  and  happens  to  be 
(H.  8.  §  6819):  Hall  v.  Shank,  57  M.  86. 

67.  A  justice  of  the  peace  of  a  city  which 
lies  within  the  limits  of  a  township  that  cor- 
ners with  the  township  where  defendant  re- 
sides has  jurisdiction  of  a  suit  against  such 
defendant,  though  the  city  itself  neither  ad- 
joins nor  corners  with  such  township :  Jebb  v. 
Chicago  &G.T.R.  Co.,  67  M.  160  (Oct.  18,  '87). 

68.  The  provision  in  the  justice's  act  (H.  S. 
g  6937)  for  the  removal  of  a  cause  from 
before  a  justice  who  is  a  material  witness 
applies  only  to  suits  at  law,  and  has  no  ap- 
plication to  a  proceeding  for  the  opening 
of  a  village  street:  People  v.  Brighton,  30 
M.  57. 

60.  Until  all  the  statutory  conditions  to  the 
removal  of  a  cause  to  another  justice  for  trial 
have  been  complied  with,  e.  g.,  payment  or 
offer  of  payment  of  the  fees  for  making  the 
transcript,  as  well  as  the  costs  of  suit,  the  jus- 
tice before  whom  the  cause  was  commenced 
retains  jurisdiction:  Oakley  v.  Dunn,  63  M. 
494 

70.  As  to  transfer  of  replevin  suit  after 
abatement  by  justice's  removal  from  the 
township,  see  Kidder  v.  Merryhetc,  S3  M. 
470. 
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TTT.     COMMENCEMENT    OP  ACTIONS;   PRO- 
CEEDINGS  BEFOKE   TRIAL. 

(a)  Summons. 
1.  Issuance,  form,  etc. 

71.  Under  the  justice's  act,  process  of  a 
justice's  court  in  civil  cases  is  not  authorized 
to  run  into  another  county,  or  to  be  served  be- 
yond the  bailiwick:  Hartford  F.  Ins.  Co.  v. 
Owen.  30  M.  441. 

72.  Issue  of  justice's  summons  is  a  mere 
ministerial  act  and  valid  though  done  on  s 
legal  holiday :  Smith  v.  Ihling,  47  M.  614. 

73.  Under  H.  S.  §§  6826,  6829,  6880,  a  long 
summons  only  is  authorized  if  both  plaintiff 
and  defendants  are  residents  of  the  county ; 
and  if  either  is  a  non-resident  a  short  sum- 
mons only  is  authorized  (the  latter  point  is  not 
wholly  accurate;  see  infra,  §  74):  Alien  v. 
Mills,  26  M.  128. 

74.  Under  H.  S.  §  6829,  if  the  defendant  be 
a  non-resident  of  the  county,  the  summons 
may  be  either  long  or  short ;  but  by  §  6880,  if 
the  defendant  be  a  non-resident,  the  summons 
must  be  a  short  one:  Moore  v.  Vrooman,  82 
M.  526. 

76.  Where  the  transcript  of  a  justice's 
judgment  shows  nothing  as  to  the  residence 
of  the  parties,  its  validity  will  not  be  affected 
by  the  fact  that  the  action  in  which  it  was 
rendered  was  begun  by  short  summons  and 
that  the  defendant  did  not  appear.  It  will  not 
be  presumed,  for  defeating  jurisdiction,  that 
both  parties  resided  in  the  county :  Alien  v. 
Mills,  26  M.  123. 

76.  The  objection  that  plaintiff  in  an  action 
brought  in  justice's  court  had  improperly  sued 
by  a  long  summons  is  one  that  is  waived  by 
joining  issue:  Hart  v.  Blake,  81  M.  278. 

77.  The  objection  that  a  short  summons 
was  issued  where  a  long  one  was  prescribed 
by  the  statute  may  be  raised  in  the  cause 
itself  before  the  justice,  or  on  appeal  or  cer- 
tiorari: Allen  v.  Mills,  26  M.  128. 

78.  Sunday  is  not  included  in  the  two  days 
in  which  a  justice's  short  summons  may  be 
made  returnable  (H.  S.  §§  6829,  6880):  Simon- 
son  v.  Durfee,  60  M.  80. 

70.  A  justice's  summons,  returnable  not 
less  than  two  days  from  its  date,  is  defective 
if  made  returnable  on  the  second  day  after  it 
was  issued:  Everts  v.  Fish,  44  M.  616. 

80.  In  computing  the  time  allowed  for  re- 
turning a  justice's  summons  the  day  of  serv- 
ice and  the  day  of  return  are  excluded :  Isa- 
beUe  v.  Iron  Cliffs  Co.,  67  M.  120. 


81.  A  justice's  summons  is  not  issued  if 
merely  delivered  to  the  plaintiff  and  kept  in 
his  hands :  Howell  v.  Shepard,  48  M.  472. 

82.  The  filling  up  or  alteration  by  a  sheriff, 
under  the  authority  of  the  justice,  of  the  teste 
and  return  day  of  a  justice's  summons  is  for- 
bidden by  H.  S.  §  590,  and,  being  illegal, 
makes  the  summons  void:  Garrison  v.  Hoyt, 
25  M.  509. 

83.  Any  alteration  of  the  date  and  return 
day  of  a  justice's  summons,  not  made  by  the 
justice  himself,  or  by  another  in  his  presence 
and  under  his  direction,  renders  the  summons 
void:  Ibid. 

84.  A  justice  has  no  jurisdiction  to  issue  a 
second  summons  and  follow  it  with  an  attach- 
ment unless  the  statutory  requirements  as  to 
service  have  been  complied  with;  e.  g.,  in 
making  a  diligent  effort  to  obtain  personal 
service  and  in  taking  the  full  time  allowed 
therefor  before  returning  defendant  "not 
found: "  IsabeUe  v.  Iron  Cliffs  Co.,  57  M.  120. 

85.  A  justice's  summons  was  made  return- 
able at  one  o'clock  in  the  afternoon.  It  was 
read  to  defendant  and  a  copy  given  him, 
which,  however,  specified  one  o'clock  in  the 
forenoon  as  the  time  for  appearance.  Defend- 
ant appeared  at  one  in  the  morning,  got  the 
justice  out  of  bed,  and  in  plaintiff's  absence 
took  a  nonsuit  But  before  the  real  time  ar- 
rived he  saw  the  original  summons,  which 
stated  it  correctly.  Held,  that  the  nonsuit 
was  void :  Merrick  v.  Mayhue,  40  M.  196. 

2.  Service  and  return. 

86.  The  "competent  person"  empowered 
by  H.  S.  §  6827  to  serve  a  justice's  summons 
must  appear  to  have  been  personally  desig- 
nated by  the  justice,  and  must  be  selected 
upon  sufficient  inquiry  to  determine  his  com- 
petency :  Roach  v.  Moore,  57  M.  54. 

87.  The  authority  of  a  private  person  to 
serve  a  justice's  summons  must  be  indorsed 
thereon  or  no  jurisdiction  is  acquired :  Bosch 
v.  Moore,  57  M.  54;  Union  Mutual  F.  Ins.  Co. 
v.  Page,  61  M.  72. 

88.  In  indorsing  upon  a  summons  a  depu- 
tation of  authority  to  serve  it  the  justice  need 
not  certify  that  the  person  authorized  is  of 
age  and  not  interested  in  the  suit  It  is  not 
presumed  that  he  selects  an  incompetent  per- 
son: Buel  v.  Duke,  88  M.  167. 

80.  A  justice  of  the  peace  who  authorizes  a 
private  person  to  serve  a  summons  must  as- 
sure himself  that  such  person  is  not  inter- 
ested in  the  case :  Union  Mutual  F.  Int.  Co.  v. 
Page,  61  M.  73. 
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90.  An  officer  of  a  plaintiff  corporation  is 
not  a  disinterested  person  competent  to  serve 
a  summons  in  the  case :  Ibid. 

91.  A  constable  cannot  serve  a  summons  in  a 
cause  wherein  he  is  plaintiff :  Morion  v.  Crane, 
89  M.  526. 

92.  But  such  service  is  only  an  irregularity 
and  is  not  ground  for  avoiding  a  judgment  at- 
tacked collaterally :  Parmalee  v.  Loom.it,  24  M. 
242. 

98.  A  justice's  summons  under  H.  S.  §  8065 
in  garnishment  against  a  corporation  cannot 
be  served  outside  of  the  county:  Hebel  v.  Am- 
azon Ins.  Co.,  83  M.  400. 

94.  The  service  upon  foreign  insurance  com- 
panies provided  by  H.  S.  §  4881  is  not  appli- 
cable to  justices'  courts :  Hartford  Fire  Ins. 
Co.  v.  Owen,  80  M.  441. 

95.  The  act  of  1849  (H.  8.  8  8147),  authoris- 
ing the  service  of  process  against  railroad  com- 
panies upon  conductors,  etc.,  is  not  repealed, 
as  respects  justices'  courts,  by  §  49  of  the  jus- 
tices' act  of  1856  (H.  S.  §  6862):  Fowler  v.  De- 
troit <fc  M.  R.  Co.,  7  M.  79. 

96.  The  return  to  a  summons  in  these 
words:  "Served  the  within  by  reading  per- 
sonally,"—  the  statute  requiring  it  to  be  served 
by  reading  it  to  defendant  and  delivering  to 
him  a  copy,— is  bad,  and  does  not  give  the 
justice  jurisdiction :  Campau  v.  Fairbanks,  1 
M.  151. 

97.  But  under  R.  S.  1846  (p.  389,  §  15),  which 
required  that  summons  should  be  served  "  by 
reading  the  same  to  defendant,  and  (if  required 
by  him)  delivering  a  copy  thereof,"  a  return 
in  these  words,  "  Personally  served  true 
copies  of  the  within  by  reading,"  properly 
dated  and  signed,  was  held  sufficient :  Shaw  v. 
Mater,  8  M.  71. 

98.  The  following  return  of  service  of  a 
justice's  summons  is  prima  facie  sufficient  to 
give  the  justice  jurisdiction :  "  I  hereby  cer- 
tify that  I  have  personally  served  the  within 
summons  on  the  within  named  defendant,  by 
reading  the  same  and  by  giving  a  copy,  on  the 
6th  day  of  August,  1874 : "  Merrick  v.  Mayhue, 
40  M.  196. 

99.  A  justice  acquires  no  jurisdiction  over 
a  defendant  who  does  not  appear,  where  the 
return  to  the  summons  only  shows  that  it  was 
served  at  his  last  place  of  residence  upon  a 
specified  person  described  as  a  person  of  suit- 
able age  and  discretion,  but  not  as  a  member 
of  the  family,  and  does  not  show  that  it  was 
served  in  the  presence  of  some  one  of  the 
family:  Laidlaw  v.  Morrow,  44  M.  647. 

100.  Strict  grammatical  rules  of  construc- 
tion are  not  to  be  applied  in  determining  the 


fair  import  and  meaning  of  a  constable's 
return  of  a  summons :  Shaw .  v.  Moser,  3 
M.71. 

(b)   Warrant. 

101.  The  affidavit  required  by  H.  S.  §  6884 
for  a  justice's  warrant  of  arrest  under  g  6889 
must  set  forth  facts  and  circumstances  within 
the  knowledge  of  the  affiant,  and  not  mere 
conclusions  of  law;  and  the  facts  must  be 
such  as  in  law  tend  to  make  out  the  cause 
of  complaint :  Brawn  v.  Kelley,  20  M.  27. 

102.  The  constitutional  prohibition  against 
the  issue  of  any  warrant  for  arrest  "  without 
probable  cause  supported  by  oath  or  affirms* 
tion  "  makes  it  needful  to  set  forth  in  the  affi- 
davit for  the  warrant  the  facts  which  support 
the  belief  that  probable  cause  exists :  DeLong 
v.  Briggs,  47  M.  624. 

103.  A  showing  under  oath  of  probable 
cause  is  required  to  justify  the  issue  of  a  war- 
rant for  arrest  for  trespass :  Meddaugh  v.  Will- 
iams, 48  M.  172. 

104.  A  justice's  warrant  for  arrest  for  tres- 
pass cannot  issue  on  an  affidavit  which  sets 
forth  merely  that  affiant  "  has,  as  he  has  good 
reason  to  believe,  a  just  cause  of  action  against 
[defendant,  etc.],  against  whom  he  applies  for 
process  by  warrant  for  trespass  committed  by 
said  [defendant]  upon  lands  owned  by  this  de- 
ponent, said  lands  being,"  etc. :  DeLong  v. 
Briggs,  47  M.  624;  Maxwell  v.  Deens,  46  M.  85; 
Meddaugh  v.  Williams,  48  M.  172. 

106.  Where  suit  is  begun  before  a  justice 
of  the  peace  for  the  wrongful  conversion  of 
goods  belonging  to  the  plaintiffs,  authority  to 
make  an  affidavit  for  a  civil  warrant  is  pre- 
sumed if  the  affidavit  is  made  by  one  of  two 
plaintiffs  who  were  co-tenants  of  the  property 
converted :  Deitz  v.  Qroesbeck,  82  M.  308. 

106.  An  affidavit  showing  that  defendant 
has  taken  the  property  of  the  plaintiffs  from 
the  possession  of  their  bailee  and  converted  it 
to  bis  own  use  is  sufficient  to  authorize  a  jus- 
tice to  issue  a  civil  warrant ;  the  affidavit  need 
not  negative  any  possible  defence,  e.  g.,  the 
bailee's  consent,  if  that  would  be  a  defence: 
Ibid. 

107.  Giving  bail  on  arrest  upon  warrant, 
and  an  adjournment  obtained  before  pleading 
by  the  party  arrested,  do  not  waive  the  right 
of  the  party  to  object  to  the  proceedings  on 
which  the  arrest  was  founded:  Brown  v. 
Kelley,  20  M.  27. 

108.  The  fact  that  an  affidavit  for  the  arrest 
of  a  trespasser  on  land  is  defective  does  not 
affect  the  issue  on  the  merits:  Maxwell  v. 
Deens,  46  M.  85. 
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(o)  Appearance. 
1.  In  general. 

109." A  justice  must  wait  an  hour  for  de- 
fendant to  appear  in  any  case  where  H.  S. 
§  6938  allows  plaintiff  that  time :  Bossence  v. 
Jones,  46  M.  492;  Noyes  v.  HOlier,  65  M.  686 
(April  28,  '87). 

110.  The  justice's  failure  to  wait  an  hour  for 
defendant  is  at  most  error,  and  is  not  such  a 
jurisdictional  defect  as  is  open  to  collateral  at- 
tack :  Smith  v.  Brown,  34  M.  455. 

111.  A  justice  acquires  jurisdiction  when 
proper  service  is  made  or  defendant  appears. 
But  the  fact  of  actual  notice  without  any  ap- 
pearance will  not  give  it,  and  is  no  reason  for 
refusing  or  dismissing  a  certiorari  to  bring  up 
the  proceedings:  Vliet  v.  Westenhaver,  42  M. 
593. 

112.  Plaintiff's  failure  to  appear  on  the  re- 
turn day  of  the  summons  and  within  an  hour 
after  the  time  fixed  therein  works  a  discon- 
tinuance :  Redman  v.  White,  25  M.  523 ;  Mudge 
v.  Tuples,  58  M.  807. 

118.  The  failure  of  the  plaintiff  to  appear 
within  an  hour  of  the  time  to  which  a  cause 
in  justice's  court  has  been  adjourned  for  the 
completion  of  the  trial  operates,  under  PL  S. 
§  6988,  as  a  discontinuance,  and  deprives  the 
justice  of  all  jurisdiction  thereafter  to  render 
any  judgment  against  the  defendant  or  any 
judgment  whatever,  except  that  of  nonsuit, 
and  for  costs :  Brady  v.  Taber,  29  M.  199 ;  Post 
v.  Harper,  61  M.  434. 

114.  A  defendant  who  does  not  appear  in 
justice's  court  waives  nothing;  for  plaintiff 
must  in  all  cases  prove  his  cause  of  action  as 
upon  appearance:  Oilbert  v.  Hanford,  18  M. 
40.    S.  P.,  Barber  v.  Taylor,  1  M.  852. 

115.  A  party  who  does  not  appear  in  a  suit 
before  a  justice  waives  nothing,  bnt  may 
raise  the  objection  upon  appeal  or  certiorari: 
Campau  v.  Fairbanks,  1  M.  152. 

116.  A  defendant  may  confer  jurisdiction 
upon  the  court  by  a  voluntary  appearance 
after  an  irregular  or  void  service  upon  him : 
Dailey  v.  Kennedy,  64  M.  208. 

■  117.  An  appearance  for  the  purpose  of  ob- 
jecting to  irregularities  does  not  waive  them, 
but  if  it  is  for  some  other  purpose,  as  for  ob- 
taining a  continuance,  it  is  a  waiver,  and  no 
objection  can  afterwards  be  taken  to  prior  de- 
fects even  though  the  motion  for  which  the 
appearance  was  made  was  denied :  Lane  v. 
Leech,  44  M.  163. 

118.  A  special  appearance  for  the  sole  pur- 
pose of  making  an  objection  is  not  a  submis- 


sion to  jurisdiction:  McLean  v.  Isbett,  44  M. 
129. 

119.  A  general  appearance  before  a  justice 
cannot  be  considered  a  submission  to  the  juris- 
diction in  attachment  when  taken  in  connec- 
tion with  defendant's  motion  to  dismiss  the 
writ  for  want  of  proper  service:  Michels  v. 
Stork,  44  M.  2. 

120.  Special  appearance  in  a  justice's  court 
for  the  sole  purpose  of  moving  'to  quash  a  writ 
gives  no  right  to  thereafter  serve  the  attorney 
with  notice  of  an  amendment  of  the  constable's 
return :  Bushey  v.  Baths,  45  M.  181. 

121.  Where  the  docket  shows  that  defend- 
ant appeared  for  the  purpose  of  objecting  to 
the  jurisdiction,  and  that  the  justice  proceeded 
to  a  trial  on  the  merits,  that  is  equivalent  to  s 
decision  of  the  motion:  Wright  v.  Russell,  19 
M.  346. 

122.  A  justice  before  whom  a  suit  was 
begun  fell  sick  and  directed  it  to  be  tried  be- 
fore another  justice  who  had  jurisdiction  over 
the  subject-matter.  Held,  that  as  the  parties 
appeared  on  the  adjourned  day  and  tried  the 
case  on  the  merits  without  objection,  they 
waived  all  questions  of  regularity  and  the 
judgment  was  binding:  Smith  v.  St.  Joseph 
Circuit  Judge,  46  M.  838. 

2.  Attorney's  authority. 

123.  Where  the  attorney  appearing  for 
plaintiff  on  the  return  day  failed  to  prove  his 
authority  when  requested  by  defendant,  the 
action  was  defeated.  The  demand  is  not  mere 
matter  of  form,  but  a  right  conferred  by  stat- 
ute: Spier  v.  M'Queen,  1  M.  252. 

124.  The  requirement  of  H.  S.  §  6870  that 
an  attorney  shall  prove  his  authority  in  all 
cases  where  the  opposite  party  does  not  ap- 
pear is  peremptory,  and  failure  to  make  such 
proof  is  not  cured  by  H.  S.  §  7046:  Scofleld  v. 
Cahoon,  31  M.  206. 

126.  The  fact  that  plaintiff's  attorney  did 
not  prove  his  authority  is  ground  for  reversing 
a  justice's  judgment  for  plaintiff,  if  neither 
party  appeared,  and  the  objection  may  be 
taken  by  special  appeal:  Woodbridge  v.  Rob- 
inson, 49  M.  228. 

126.  The  right  to  object  to  an  appearance 
as  attorney  in  justice's  court  for  want  of  au- 
thority to  do  so  is  not  waived  by  having  de- 
manded a  plea  before  the  question  of  adjourn- 
ment was  considered :  Westbrook  v.  Blood,  50 
M.  443. 

127.  A  justice's  attachment  was  not  per- 
sonally served,  nor  did  defendant  appear ;  on 
the  return  day  plaintiff  appeared  by  attorney, 
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and  the  justice,  as  required  by  H.  S.  §  0846, 
adjourned  the  case  for  thirty  days.  Held,  that 
it  was  of  no  importance  how  plaintiff  appeared 
on  the  return  day,  and  as  the  docket  showed 
that  his  appearance  on  the  adjourned  day  was 
regular,  a  judgment  in  his  favor  cannot  be 
objected  to  on  the  ground  that  his  attorney 
did  not  prove  his  authority  as  required  by 
H.  S.  §  6870:  Churchia  v.  Goldsmith,  64  M. 
250. 

128.  A  justice's  action  in  passing  upon  an 
attorney's  authority  to  appear  where  the  oppo- 
site party  is  absent  is  judicial,  and  he  is  not 
personally  liable  for  not  requiring  a  showing 
under  oath :  Morton  v.  Crane,  89  M.  526. 

129.  The  judgment  cannot  be  attacked  col- 
laterally for  failure  to  prove  an  attorney's  au- 
thority: Seed  v.  Qage,  88  M.  179. 

As  to  what  constitutes  authority  and  when 
authority  is  collaterally  presumed,  see  Attob- 
kys,  §§  0-16. 

(d)  Pleadings. 

1.  In  general 

130.  Technicality  and  form  are  neither  ex- 
pjcted  nor  required  in  the  proceedings  of  jus- 
tice's courts:  Kinyon  v.  Fowler,  10  M.  16. 

131.  The  judicial  proceedings  of  justices 
should  always  be  reviewed  with  some  degree 
of  liberality,  and  their  judgments  should 
never  be  set  aside,  or  reversed,  for  defects  in 
mere  matters  of  form,  where  it  sufficiently 
appears  that  the  proceedings  are  substantially 
correct:  Howard  v.  People,  8  M.  207. 

132.  The  proceedings  of  justices  should  be 
liberally  viewed  with  respect  to  regularity 
and  form:  Wight  v.  Warner,  1  D.  884 

133.  The  court  will  overlook  matters  of 
form  in  proceedings  before  justioes,  and  re- 
gard them  according  to  the  merits:  People  v. 
Foote,  1  D.  102. 

134.  Formal  defects  in  the  proceedings  in 
justices'  courts  will  be  overlooked  if  no  ob- 
jection is  made  to  them  until  evidence  is  of- 
fered:  Eolbrook  v.  Cooper,  44  M.  878. 

135.  The  pleadings  should  be  viewed  with 
liberality,  technicalities  discountenanced,  and 
substance  instead  of  form  required :  Hurtford 
v.  Holmes,  3  M.  460;  Cicotte  v.  Morse,  8  M. 
424;  Comstock  v.  Howd,  15  M.  287 ;  Wilcox  v. 
Toledo  &  A.  A.  R.  Co.,  43  M.  584;  Snyder  v. 
Winsor,  44  M.  140;  First  National  Bank  v. 
Carson,  60  M.  482;  Whittle  v.  Bailee,  65  M.  640 
(April  28,  '87);  Nugent  v.  Teachout,  67  M.  571 
(Nov.  10,  "87). 

186.  Where  the  pleadings  are  oral,  only 
matters  of  substance  are  regarded,  and  judg- 


ment should  not  be  reversed  for  objections 
not  made  at  the  trial:  Smith  v.  Dodge,  87  M. 
854. 

137.  Special  pleading  is  not  required;  it 
is  sufficient  that  plaintiff  set  forth  his  cause 
of  action,  and  defendant  his  defenoe,  to  en- 
title the  cause  to  be  heard  upon  its  merits: 
Bancroft  v.  Peters,  4  M.  619. 

188.  Though  the  rules  of  pleading  in  jus- 
tices' courts  are  more  liberal  than  at  the  cir- 
cuit, yet  the  nature  of  the  claim  of  the  parties 
litigant  must  be  stated  so  as  to  show  a  cause 
of  action,  and  with  sufficient  certainty  to  pre- 
vent surprise  of  the  other  party  as  to  what  be 
will  be  called  upon  to  meet  with  his  proofs ; 
and  the  notice  of  recoupment  comes  within 
this  rule:  Watkins  v.  Ford,  69  M.  857  (April 
18,  *88). 

139.  Oral  pleadings  in  replevin  suits  are 
admissible:  Smith  v.  Dodge,  87  M.  854, 

2.  The  declaration. 

140.  Where  a  party  declares  in  writing  the 
declaration  must  be  conformed  in  substance  to 
the  rules  of  the  circuit  courts  (H.  &  §  6875): 
Benalleckv.  People,  81  M.  200. 

141.  The  declaration  if  in  writing  should 
be  signed  by  some  one :  Ibid. 

142.  Whenever  the  declaration  in  a  suit  in 
justice's  court  contains  a  substantial  state- 
ment of  a  cause  of  action  it  must  be  held  suf- 
ficient. Substance  is  required,  not  form: 
Barber  v.  Taylor,  1  M.  852. 

143.  Declarations  in  justioes'  courts  are  to 
be  liberally  construed:  Fletcher  v.  Bradford, 
45  M.  849. 

144.  And  defeots  will  be  waived  by  defend- 
ant if  he  pleads  iasuably  and  goes  to  trial  on 
the  merits:  Hurtford  v.  Holmes,  8  M.  460. 

146.  Where  a  declaration  in  justice's  court 
is  good  in  substance,  and  defendant  is  present 
and  pleads  to  the  merits,  he  waives  any  objec- 
tion on  the  ground  of  its  being  too  general: 
Whdpley  v.  Nash,  46  M.  25. 

146.  Pleading  to  the  merits  and  going  to 
trial  precludes  the  defendant  from  objecting 
to  evidence  on  the  ground  that  the  declaration 
was  not  specific  enough  to  warrant  it,  if  it 
sufficiently  states  a  cause  of  action  and  he 
was  not  misled :  Chancey  v.  Skeels,  48  M.  847. 

147.  Where  a  declaration,  though  informal, 
fairly  apprises  the  defendant  of  the  claim  made 
against  him,  it  will  be  held  sufficient  if  not  de- 
murred to:  Wilcox  v.  Toledo  A  A.  A.  R,  Co., 
43  M.  584. 

148.  Suit  on  a  conditional  promise  to  pay 
money  to  the  order  of  a  railroad  company. 
The  promise  was  in  writing,  and  was  filed 
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with  the  justice  as  the  sole  cause  of  action. 
Upon  it  was  indorsed  the  name  of  a  person 
who  added  to  his  name  the  word  "  assignee." 
The  defendant  pleaded  the  general  issue  and 
went  to  trial  It  was  shown  on  the  trial  that 
the  payee  in  the  promise  had  been  put  in 
bankruptcy,  and  the  indorser  of  the  paper 
was  assignee  in  bankruptcy  thereof.  Held, 
that  the  objection  that  the  plaintiff  did  not  by 
its  declaration  aver  its  right  to  reoover  as  as- 
signee would  not  be  sustained  on  the  final  sub- 
mission of  the  case:  Ibid. 

149.  A  declaration  that  "  defendant  and 
divers  other  persons,  desiring  to  celebrate  the 
4th  day  of  July,  1865,  and  also  on  that  day  to 
serve  a  free  dinner  to  the  soldiers  and  their 
families  of  G.  county,  and  also  desiring  to 
raise  a  sum  of  money  for  the  said  purpose,  did 
designate  the  said  plaintiff  as  a  proper  person 
to  raise  such  sum  of  money  by  subscription  as 
would  be  necessary  to  defray  the  expenses  of 
said  celebration,"  etc.,  and  that  "  the  said  de- 
fendant for  the  carrying  out  of  said  purpose 
became  indebted  to  the  said  plaintiff  in  the 
sum  of  $10,"  referring  to  the  subscription  on 
file,  held  sufficient :  Comstock  v.  Howd,  15  M. 
237. 

150.  A  justice's  return  set  forth  that  "  the 
plaintiff  declared  verbally  against  said  defend- 
ants on  common  counts  in  assumpsit,  and  also 
on  breach  of  a  written  contract,  now  on  file 
in  court,  in  all  for  $300  or  under."  Held  a 
sufficient  declaration  to  warrant  the  admission 
of  the  contract  in  evidence:  Bradshaw  v. 
McLaughlin,  89  M.  480. 

161.  Plaintiff  in  ajustioe's  court  declared 
on  the  common  counts,  and  filed,  as  specifying 
the  exact  nature  of  his  demand,  an  instru- 
ment which  in  itself  constituted  a  contract 
sufficient  to  sustain  an  action  and  on  which 
the  transferee  could  sue.  It  was  in  terms  pay- 
able to  bearer,  but  bore  the  indorsement 
"  without  recourse  "  signed  by  the  payee.  It 
was  understood  by  both  parties  as  the  sub- 
stance of  the  declaration,  and  it  fairly  im- 
ported that  the  plaintiff  was  the  transferee. 
There  was  no  demurrer  for  uncertainty.  Held, 
that  under  the  liberal  rules  for  construing 
pleadings  in  a  justice's  court  there  was  enough 
to  entitle  plaintiff  to  show  that  he  was  the  law- 
ful transferee  and  to  put  the  instrument  itself 
in  evidence :  Soper  v.  Mills,  50  M.  75. 

162.  Where,  in  a  declaration  in  justice's 
court,  a  special  count  for  a  failure  to  accept 
certain  barrels  contracted  for  was  followed  by 
"  one  other  count  for  the  sale  of  said  barrels, 
and  delivery  of  part,  and  refusal  of  defendant 
to  receive  same  as  agreed  upon ;  also  the  com- 
mon counts,"  held,  that  this  could  hardly  be 


called  a  special  count,  but  was  good  as  to  the 
common  counts:  Hinmanv.  Eakins,  26  M.  80. 

168.  Where  a  plaintiff  in  justice's  oourt  de- 
clared orally  on  "  all  the  common  counts "  in 
assumpsit,  and  filed  a  bill  of  particulars  claim- 
ing the  balance  of  the  purchase  price  of  land 
sold  to  defendant,  held  that,  while  the  com- 
mon counts  as  used  in  our  practice  do  not 
usually  include  a  count  for  real  property  sold 
and  conveyed,  yet  the  bill  of  particulars  suffi- 
ciently apprised  defendant  of  plaintiffs  claim 
and  rendered  the  pleading  sufficient:  Nugent 
v.  Teaehout,  67  M.  571  (Nov.  10,  '87). 

164.  Where  the  plaintiff  exhibited  a  prom- 
issory note  and  stated  that  he  declared  against 
the  defendant  as  indorser,  without  making 
any  averment  or  statement  as  to  the  presenta- 
tion of  the  note  for  payment,  and  notice  of 
non-payment  to  the  defendant,  the  declaration 
was  held  bad  in  substance,  and  judgment 
thereon  for  the  plaintiff  —  the  defendant  not 
appearing  —  was  reversed:  Barber  v.  Taylor, 
1M.  853. 

166.  A  declaration  in  a  justice's  court,  en- 
tered upon  his  docket,  and  set  out  in  the  record 
aB  follows:  "Plaintiff  declared  in  trespass  to 
his  damage,  one  hundred  dollars  for  injury  to 
buggy  and  horse,"  and.  to  which  no  objection 
was  taken  before  the  justice,  held  sufficient: 
Daniels  v.  Clegg,  28  M.  32. 

156.  A  declaration  for  false  imprisonment, 
averring  that  plaintiff  was  "  thereby  delayed 
and  injured  in  his  business,"  to  wit,  at  the 
venue  stated,  was  held  sufficient  to  admit,  in 
justice's  court,  evidence  of  damage:  Thomp- 
son v.  Ellsworth,  89  M.  719. 

157.  A  declaration  in  a  justice's  court  for 
breach  of  warranty  must  show  the  nature  of 
the  warranty  and  state  the  breach:  Smith  v. 
Hobart,  48  M.  465. 

158.  A  declaration  claiming  to  recover  back 
as  damages  money  which  defendant  had 
caused  to  be  extorted  from  plaintiff  by  duress 
of  imprisonment  on  criminal  process  procured 
by  him  for  that  purpose  states  a  lawful 
ground  of  action  with  sufficient  precision,  if 
not  demurred  to,  to  be  sustained :  HoJbrook  v. 
Cooper,  44  M.  873. 

168.  A  general  ad  damnum  clause  at  the 
end  of  a  declaration  in  justice's  court  will 
apply  to  a  count  for  assault  and  battery,  es- 
pecially if  the  other  counts  are  invalid ;  and  if 
there  were  any  defect  in  making  it  general  it 
would  be  within  the  statute  of  amendments: 
Sheldon  v.  Sullivan,  45  M.  824. 

160.  A  declaration  in  case  before  a  justice 
for  overflowing  defendant's  land  sufficiently 
sets  forth  the  cause  of  action  in  alleging  that 
defendant  dammed,  or  caused  to  be  dammed. 
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a  ditch  which  plaintiff  had  used  as  a  matter 
of  right  for  more  than  twenty  years,  and  was 
situated  on  a  road  laid  out  by  the  commission- 
ers of  highways,  and  that  by  the  obstruction 
of  the  ditch  the  plaintiff  had  suffered  damage 
as  specified:  Enright  v.  Hartsig,  46  M.  469. 

161.  In  a  declaration  in  justice's  court,  an 
ad  damnum  stating  plaintiff's  damages  at  $100, 
and  his  right  to  have  them  doubled  because  of 
the  statutory  provision  applicable  thereto,  is 
sufficient:  Sosevelt  v.  Hanold,  66  M.  414 (April 
14, '87). 

3.  Pleas. 

162.  A  party  arrested  and  brought  before  a 
justice  on  a  civil  warrant  has  a  right  to  a  rea- 
sonable time  for  pleading.  If  the  justice  re- 
quires him  to  plead  immediately,  and  he 
pleads  the  general  issue  and  the  case  is  then 
adjourned,  he  is  entitled  of  right  to  amend  his 
pleadings  and  put  in  any  justification  he  may 
have  on  the  adjourned  day:  Meddaughv.  Will- 
iams, 48  M.  173. 

163.  No  plea  in  abatement  is  necessary  to 
destroy  the  jurisdiction  of  a  justice  depending 
on  the  sum  in  controversy,  if  shown  on  the 
trial  to  be  excessive:  Chilson  v.  Jenniton,  60 
If.  235. 

164.  Whether  a  plea  in  abatement  to  an  ac- 
tion of  trespass  brought  before  a  justice  raises 
a  question  of  title  which  cannot  properly  be 
entertained  without  the  filing  of  the  bond  re- 
quired by  H.  S.  §  6892  is  unimportant  if  the 
plea  is  bad  in  itself:  East  v.  Cain,  49  M.  473. 

165.  The  requirement  that  in  cases  tried 
before  a  justice  the  plea  shall  be  the  general 
issue  in  all  cases,  with  notice  of  any  special 
defence,  is  mere  matter  of  form,  and  will  not 
invalidate  a  special  defence  pleaded  alone: 
Eddy  v.  Manshaun,  42  M.  632. 

166.  A  plea  in  a  justice's  court  is  sufficient 
if  it  fully  apprises  the  plaintiff  as  to  what  the 
defence  is:  Ibid. 

167.  Suit'  was  brought  on  a  promissory 
note  which  was  payable  one  day  after  date, 
and  had  run  eight  years.  The  defendant 
pleaded  non  assumpsit  within  six  years,  when 
he  should  have  pleaded  actio  non  acorevit 
within  six  years.  The  error  being  pointed 
out,  he  asked  leave  to  amend,  but  the  justice 
refused  it.  Held,  that  the  plea  as  it  stood 
fairly  apprised  the  plaintiff  of  the  defence  re- 
lied upon,  namely,  the  statute  of  limitations-, 
and  the  justice  should  have  allowed  the  de- 
fendant the  benefit  of  it,  either  with  or  with- 
out the  amendment :  Snyder  v.  Winsor,  44  M. 
140. 

168.  If  a  notice  given  under  the  general 
issue  fairly  apprises  plaintiff  of  the  defence 


intended  to  be  made  it  is  sufficient:  Whittle 
v.  Bailes,  65  M.  640  (April  28,  '87). 

169.  A  justice  enters  what  he  understands 
to  be  the  substance  of  a  plea  in  his  docket, 
and  if  none  but  a  plainly  untenable  objection 
has  been  taken  to  it,  a  court  of  review  will 
presume  that  it  was  otherwise  sufficient: 
Preston  v.  People,  45  M.  486. 

170.  A  justice  should  enter  an  oral  defence 
on  his  docket  unless  it  is  imperfect  in  sub- 
stance, but  his  failure  to  do  so  will  not  de- 
prive the  defendant  of  his  defence.  If  it  is 
imperfect  the  defendant  should  be  allowed  to 
amend :  Eddy  v.  Manshaun,  42  M.  682. 

171.  Where  defendant  "pleaded  the  gen- 
eral issue,  and  gave  notice  of  set-off  and  re- 
coupment," such  notice  was  held  too  general  to 
authorize  admission  of  evidence  as  to  the 
damages  sought  to  be  recouped:  Ritter  v. 
Daniels,  47  M.  617;  Watkins  v.  Ford,  69  M.  857 
(April  18,  '88). 

4.  Bills  of  particulars. 

172.  It  is  an  abuse  of  discretion  for  a  jus- 
tice, acting  solely  on  his  own  motion,  to  ex- 
clude a  defendant's  bill  of  particulars  of  his 
claim  of  set-off  merely  because  it  was  not  filed 
within  the  time  allowed  for  that  purpose  after 
being  demanded  by  plaintiff,  if  it  was  in  fact 
filed  before  trial,  and  if  there  was  nothing  to 
show  that  its  reception  would  prejudice  plaint- 
iff: Boatz  v.  Berg,  51  M.  8. 

5.  Amendment. 

173.  Amendments  to  obviate  merely  tech- 
nical errors  are  to  be  favored:  Snyder  v.  Win- 
sor, 44  M.  140. 

174.  Amendments  in  matters  of  form  or 
substance  in  the  furtherance  of  justice  can  be 
allowed  at  any  time  before  the  final  submis- 
sion of  the  cause ;  and  whether  allowed  or  not, 
if  they  were  not  such  as  would  cause  surprise, 
and,  after  the  evidence  is  introduced,  if  the 
amendment  is  such  as  would  be  allowed  as 
matter  of  course,  the  declaration  should  be 
treated  as  amended:  Webster  v.  Williams, 
69  M.  135  (March  2,  '88). 

175.  After  submission  of  the  cause  the 
justice  has  no  authority  to  make  or  allow  any 
substantial  amendments  to  the  declaration: 
Ibid. 

176.  Defendants  arrested  on  a  warrant  is- 
sued upon  an  affidavit  fatally  defective  were 
required  to  plead  immediately  and  did  so.  On 
the  adjourned  day  they  asked  leave  to  amend 
by  giving  notice  of  justification  under  an  exe- 
cution.   The  justice  refused  leave  unless  they 
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would  consent  to  an  adjournment  to  accom- 
modate the  plaintiff,  which  they  declined  to 
da  Held,  that  under  the  circumstances  they 
should  have  been  permitted  to  amend  with- 
out conditions:  Meddaugh  v.  Williams,  48 
M.172. 

177.  After  judgment  in  a  justice's  court 
there  is  no  implied  authority  in  the  attorney 
to  receive  service  in  subsequent  proceedings 
for  amendment:  Clark  v.  McGregor,  65  M. 
412. 

178.  H.  8.  §  6872,  permitting  a  suit  in  jus- 
tice's court  to  be  instituted  in  the  firm  name, 
amendable  by  inserting  the  partners'  names 
before  the  pleadings  are  closed,  does  not  apply 
where  there  is  no  partnership  in  fact:  Stirling 
v.  Heintzman,  42  M.  449. 

(e)  Payment  into  court. 

179.  A  defendant  may  pay  money  into  a 
justice's  court  before  or  after  filing  plea,  with- 
out any  rule  or  order  for  the  purpose,  and 
with  the  same  effect  upon  the  rights  of  parties 
as  when  money  is  paid  into  a  court  of  record 
under  the  practice  there  prevailing :  Phelps  v. 
Toum,  14  M.  374. 

180.  If  such  payment  is  after  plea,  it  seems 
that  a  motion  for  leave  should  be  made:  Ibid. 

As  to  application  of  payments  upon  judg- 
ments, see  infra,  §§  806-806. 

IV.  Tbiai* 

(a)  Adjournment. 

181.  A  justice  of  the  peace  cannot,  upon  a 
service  made  on  the  return  day  of  an  attach- 
ment, proceed  at  once,  upon  such  return  day, 
to  a  trial  of  the  cause:  Noyes  v.  HUlier,  65  M. 
686  (April  28,  '87). 

182.  The  three  months  in  which,  under 
H.  S.  §  6899,  postponements  may  be  had,  date 
from  the  return  day  of  a  writ  of  replevin: 
Hatch  v.  Christmas,  68  M.  84  (Jan.  5,  '88). 

183.  A  j  ustice  of  the  peace  has  no  authority, 
except  under  H.  S.  §  6908,  which  only  allows 
an  adjournment  not  exceeding  six  days,  to 
adjourn  a  cause  against  defendant's  objection 
without  a  showing  under  oath  (H.  S.  g  6899); 
and  such  adjournment  discontinues  the  suit: 
Scullen  v.  George,  65  M.  215  (Feb.  15,  '87). 

184.  A  justice  loses  jurisdiction  of  the  sub- 
ject-matter by  adjourning  the  suit  on  his  own 
motion  where  all  the  parties  live  outside  the 
county  and  there  are  joint  defendants,  only 
part  of  whom  have  been  personally  served,  and 
none  of  whom  have  appeared  (H.  S.  § 
Hall  v.  Shank,  57  M.  86. 


185.  An  adjournment  of  a  cause  in  a  jus- 
tice's court  for  more  than  four  days  after  the 
trial  is  completed,  for  the  purpose  of  render- 
ing judgment,  deprives  the  justice  of  jurisdic- 
tion: Brady  v.  Taber,  29  M.  199. 

186.  Where  a  suit  in  justice's  court  is  con- 
tinued by  consent  of  parties,  without  pleading, 
the  case  is  regularly  in  court  on  the  adjourned 
day:  Pattridge  v.  Lott,  15  M.  251. 

187.  It  is  no  objection  to  the  judgment  of 
a  justice  that  he  had  adjourned  the  cause  upon 
the  written  stipulation  of  counsel,  without  the 
presence  of  the  parties:  Parmalee  t\  Loomis, 
24  M.  242. 

188.  On  the  adjourned  day  of  a  cause,  the 
absence  of  the  justice  for  a  few  minutes  more 
than  an  hour  after  the  time  to  which  the  cause 
had  been  adjourned,  for  the  purpose  of  hold- 
ing a  coroner's  inquest,  will  not  operate  as  a 
discontinuance  of  the  cause:  Stadlerv.  Moors, 
9M.264. 

189.  An  adjournment  by  a  justice,  on  his 
own  motion,  in  the  absence  and  without  the 
consent  of  the  defendant,  at  any  other  time 
than  on  the  return  day  of  the  writ,  is  a  dis- 
continuance of  the  cause :  Ibid. 

190.  Where,  on  the  adjourned  day  of  a 
cause,  a  justice  was  absent  half  an  hour  over 
time  in  the  performance  of  official  duties  not 
pertaining  to  his  judicial  office,  and  on  his  re- 
turn, upon  defendant's  refusal  to  appear,  ad- 
journed the  cause  in  his  absence  and  gave  him 
notice  of  the  adjournment,  and  on  the  next 
adjourned  day  gave  judgment  against  him  in 
his  absence,  the  judgment  was  held  void: 
Rvberts  v.  Hathaway,  42  M.  592. 

191.  Where,  on  special  appeal,  a  justice's 
return  shows  that  he  had  adjourned  the  case, 
but  does  not  show  that  he  bad  done  so  with- 
out proper  application  and  evidence,  it  is  pre- 
sumed that  the  adjournment  was  proper: 
Deitz  v.  Groesbeck,  82  M.  808. 

192.  A  defendant  who  has  requested,  or  at 
least  consented,  to  an  adjournment  of  a  suit  in 
a  justice's  court  on  account  of  the  sickness  of 
the  justice,  cannot  complain  that  the  adjourn- 
ment was  on  the  justice's  own  motion,  and, 
being  for  more  than  six  days,  wrought  a  dis- 
continuance depriving  the  justice  of  jurisdic- 
tion to  proceed  further  with  the  cause:  Pat- 
terson v.  McRea,  29  M.  258. 

198.  A  defendant  in  an  attachment  suit 
before  a  justice  asked  for  its  adjournment  to 
a  specified  day,  but  the  justice  refused  and 
adjourned  it  instead  to  the  hour  fixed  for  the 
hearing  of  an  application  for  a  dissolution  of 
the  attachment  before  a  circuit  court  commis- 
sioner in  a  remote  township;  though  the  de- 
fendant showed  that  the  presence  of  him—if 
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and  of  two  -witnesses  was  necessary  at  both 
places  on  the  adjourned  day,  the  justice  re- 
fused a  continuance  asked  for  by  defendant's 
attorney;  held,  that  as  the  justice's  refusal  to 
adjourn  to  the  day  specified  occasioned  the 
necessity  for  a  continuance,  it  was  a  valid 
reason  for  asking  the  continuance,  and  a  re- 
fusal to  continue,  knowing  why  the  continu- 
ance was  asked,  was  an  abuse  of  whatever 
discretion  might  belong  to  the  justice  in  the 
matter:  Mercer  v.  Lowell  National  Bank,  29 
M.243. 

104.  It  is  error  for  a  justice  to  refuse  an 
adjournment  on  a  return  day  of  summons 
upon  a  sworn  showing  that  defendant  is  too 
unwell  to  attend  to  business  or  leave  his  house : 
Locke  v.  Leonard  Silk  Co.,  87  M.  479. 

106.  The  showing  for  a  continuanoe  need 
not  -be  as  complete  upon  the  return  day  of 
summons,  as  would  be  required  later  in  the 
case:  Ibid. 

196.  It  is  not  a  legal  cause  for  the  adjourn- 
ment of  proceedings  on  the  return  day  that 
the  party  asking  it  wants  the  assistance  of 
counsel :  Warner  v.  Comttock,  65  M.  616. 

197.  Defendant's  refusal  to  submit  to  cross- 
examination  upon  his  affidavit  for  continu- 
ance is  sufficient  reason  for  denying  the  con- 
tinuance :  Boatz  v.  Berg,  61  M.  9. 

198.  The  objection  that  the  case  had  been 
illegally  adjourned  is  unavailable  if  not  taken 
before  the  trial:  Erie  Preserving  Co.  v.  With- 
erspoon,  49  M.  877. 

199.  Whether  an  adjournment  on  plaint- 
iffs motion,  after  defendant,  under  his  notice 
of  set-off,  had  filed  an  account  of  said  set-off, 
verified  by  affidavit  as  provided  by  H.  S. 
§  7525,  operated  as  a  waiver  of  the  service  of 
the  account,  affidavit,  etc.,  qpiere,  court  being 
equally  divided :  Lamb  v.  McOowan,  66  M.  615 
(July  7,  '87). 

(b)  Jury. 

200.  Where  a  party  has  failed  to  demand  a 
jury  at  the  joining  of  issue  and  before  ad- 
journment, it  is  nevertheless  competent  for 
the  justice  to  order  one  to  be  called  on  his 
demand  on  the  adjourned  day.  The  failure 
of  the  party  to  demand  a  jury  within  the 
time  allowed  by  law  is  only  a  waiver  of  the 
right ;  but  the  justice  possesses  the  same  power 
to  order  one  afterwards  as  is  possessed  by  the 
circuit  court:  Van  Sickle  v.  Kellogg,  19  M.  49. 

201.  If  a  justice  of  the  peace  has  any  doubt, 
or  is  not  able  to  certify  in  positive  terms,  that 
no  jury  was  demanded  at  the  time  provided 
for  by  the  statute,  he  should  entertain  the  de- 
mand and  allow  a  jury :  Pontiac  <fc  L.  P.  R. 
Co.  v.  Eopkinson,  69  M.  10  (March  2,  '88). 


202.  If  a  jury  is  demanded  at  the  time  of 
joining  issue  and  before  adjournment,  the  jury 
fee  may  be  paid  at  the  day  to  which  the  cause 
stands  adjourned  at  any  time  before  the  trial 
is  entered  upon  by  the  swearing  of  witnesses: 
Ibid. 

203.  One  who  demands  a  jury  in  justice's 
court,  and  pays  their  fees,  has  no  right,  if  this 
jury  disagrees,  to  insist  upon  trial  by  another 
without  advancing  an  additional  jury  fee: 
McQraw  v.  Sturgeon,  29  M.  426;  Roberts  v. 
Tremayne,  61  M.  264. 

204.  H.  a  §  6935,  in  so  far  as  it  limits  the 
time  for  the  selection  and  summoning  of  a  new 
jury  in  justice's  court  to  forty-eight  hours,  un- 
less the  parties  agree  to  a  shorter  time,  applies 
only  to  cases  where  such  jury  has  been  prop- 
erly demanded  and  the  statutory  fees  paid: 
Roberta  v.  Tremayne,  61 11 264. 

205.  A  justice's  jury  was  discharged  upon 
failure  to  agree,  and  another  trial  was  set  for 
the  next  day,  with  notice  to  defendant,  who 
did  not  appear  at  the  time  set,  made  no  mo- 
tion for.a  continuance,  and  did  not  request  or 
pay  for  a  second  jury.  Held,  that  the  justice 
after  waiting  an  hour  for  defendant  could  try 
the  case  in  his  absence  and  render  judgment : 
Ibid. 

206.  Defendant's  absence  from  further  pro- 
ceedings in  justice's  court  after  demanding  a 
jury  and  paying  the  jury  fee  does  not  amount 
to  a  waiver  of  the  jury,  and  the  justioe  can- 
not proceed  to  try  the  case  alone:  Boat*  «. 
Berg,  51  M.  9. 

207.  A  justice's  juries  may  be  summoned 
from  the  county  at  large:  Faulk*  v.  People, 
89  M.  200. 

208.  A  justice  of  the  peace  has  no  right  to 
go  alone  into  the  jury  room  to  advise  the  jury, 
even  at  their  request,  unless  the  parties  or 
their  counsel  consent:  Oaliotcay  v.  Corbitt, 
52  M.  460. 

209 .  But  where  the  justioe,  at  the  request 'of 
the  jury  and  with  the  consent  of  the  parties, 
went  to  the  jury  room  with  the  latter  to  an- 
swer a  question  the  jury  wished  to  ask  him  as 
to  their  right  to  find  for  an  amount  less  than 
the  face  of  the  note  sued  on,  held  no  error: 
Smoke  v.  Jones,  86  M.  409. 

210.  If  the  parties  to  a  suit  in  justice's 
court  allow  the  justice  to  participate  with  the 
jury's  consultations  in  the  jury  room,  they 
constitute  a  tribunal  of  their  own  to  determine 
what  verdict  shall  be  rendered,  and  after  the 
rendition  of  the  same,  all  having  been  done  by 
consent,  the  justice  may  render  judgment 
upon  it,  and  if  the  verdict  was  wrong  the  par- 
ties are  remediless  by  certiorari:  Snyder  v. 
Wilson,  65  M.  836  (April  14,  '87). 
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211.  Jury  fees  are  not  included  in  the  fixed 
sum  to  which  the  prevailing  party's  costs  are 
limited  by  H.  S.  §  6940:  Overpaek  v.  Ruggles, 
27  M.  65;  McQraw  v.  Sturgeon,  29  M.  426. 

(c)  Evidence. 

As  to  testimony  of  parties  in  justices'  courts, 
see  Evidence,  §  1707. 

212.  A  cause  of  action  must  be  as  fully 
proved  in  a  justice's  court  as  in  any  other: 
Cicotte  v.  Morse,  8  M.  424. 

213.  By  H.  S.  §§  6875,  6928,  if  the  written 
instrument  declared  on  or  set  off  before  a 
justice  is  filed  at  the  time  of  declaring  or 
pleading,  or  giving  notice  of  set-off,  its  execu- 
tion must  be  denied  on  oath  at  the  time  of 
such  filing,  and  not. afterwards:  Fish  v.  Hale, 
4  M.  506. 

214.  Such  written  instrument  may  be  filed 
previous  to  declaring,  etc.,  and  if  it  is  on  file 
at  that  time  it  will  be  sufficient:  Smoke  v. 
Jones,  85  M.  409. 

And  further,  as  to  denial  of  execution  of 
written  instruments,  or  admission  by  failure 
to  deny,  see  Bilis  and  Notes,  §§  274-298. 

216.  In  replevin  brought  by  one  claiming 
a  special  lien  on  the  property  for  freight,  de- 
fendant, under  the  general  issue,  without  no- 
tice, may  give  evidence  to  reduce  the  lien  by 
showing  injury  to  the  property  while  in  tran- 
sit :  Bancroft  v.  Peters,  4  M.  619. 

216.  A  declaration  in  trespass  for  breaking 
and  entering  plaintiff  b  close  without  asserting 
and  describing  a  title  in  plaintiff  in  the  lands 
is  not  such  a  claim  of  title  as,  under  H.  S. 
§  6894,  is  admitted  by  the  plea  of  the  general 
issue.  The  land  is  plaintiff's  close  if  he  had 
peaceable  possession,  even  though  he  had  no 
title ;  and  it  was  not  plaintiff's  close  if  defend- 
ant was  in  peaceable  possession :  Vandoozer  v. 
Dayton,  45  M.  247. 

217.  Under  such  a  declaration  plaintiff  re- 
lies upon  his  possession,  and  defendant  may 
disprove  it  under  the  general  issue:  Ibid. 

218.  But  if  plaintiff  claims  and  describes  a 
title  in  himself  in  the  declaration,  it  seems 
that  defendant,  under  the  general  issue 
merely,  will  not  be  allowed  to  dispute  it,  or 
claim  any  right  or  possession  in  himself  in- 
consistent therewith :  Ibid. 

219.  Tenancy  of  any  sort  is  a  species  of 
title;  and  where  a  defendant,  in  an  action 
brought  before  a  justice  and  involving  title, 
has  not  given  notice  that  title  will  come  in 
question,  he  cannot  rely  upon  his  tenancy  as 
a  defence :  Ibid. 

220.  In  an  action  of  trover,  brought  before 
a  justice  for  the  conversion  of  a  quantity  of 


hoops,  it  was  held  proper  to  show,  tinder  the 
plea  of  the  general  issue,  that  they  were  cut 
from  lands  belonging  to  a  certain  estate,  and 
to  put  in  evidence  the  government  patent  to 
the  former  owner  and  a  power  of  attorney 
from  his  heirs,  including  plaintiff,  empower- 
ing the  defendant  to  sell'  and  convey  any  of 
the  property  belonging  to  them.  The  intro- 
duction of  such  testimony  would  not  be  liti- 
gating a  claim  of  title,  and  the  evidence  would 
be  admissible  for  the  purpose  of  identifying 
the  property  in  suit :  Hart  v.  Hart,  48  M.  175. 

221.  It  is  discretionary  with  a  justice  to 
allow  proof  to  be  made  after  the  argument  as 
to  the  time  when  the  summons  was  delivered 
for  service,  provided  such  proof  does  not  prej- 
udice the  opposite  party :  Gray  v.  WiUcox,  56 
M.  58. 

222.  A  justice  trying  a  case  without  a  jury 
does  not  clearly  err  in  striking  out  evidence  as 
immaterial  if  he  returns  the  facts  truly  for  re- 
view :  Mann  v.  Tyler,  56  M.  564. 

(d)  Verdict. 

223.  Where  an  issue  formed  upon  a  plea  of 
not  guilty  in  replevin  was  tried  by  a  jury, 
who  returned  a  verdict  as  follows:  "  This  jury 
find  for  the  plaintiff,"  held  that,  although  not 
a  formal  verdict  in  replevin,  yet  it  sufficiently 
indicated  for  which  party  the  jury  had  found 
the  issue,  and  that  it  was  the  duty  of  the  jus- 
tice to  enter  the  verdict  in  the  proper  form, 
according  to  the  substantial  finding,  and  to 
render  judgment  thereon ;  and  he  may  be  com- 
pelled by  mandamus  to  do  so:  Lambertonv. 
Foote,  1  D.  102. 

224.  Unless  the  facts  in  a  replevin  suit  be- 
fore a  justice  require  a  special  finding,  a  ver- 
dict that  "  this  jury  finds  for  the  plaintiff  "  is 
sufficient,  and  judgment  must  be  entered  on 
it:  Smith  v.  Dodge,  37  M.  854. 

225.  Trespass  was  brought  in  justice's  court 
on  three  counts,  two  based  on  the  statute 
against  forcible  dispossession  and  one  at  com- 
mon law  for  damage  to  plaintiff's  goods. 
The  jury's  verdict  was  in  these  words :  "  Dam- 
ages on  goods  twenty-seven  dollars  and  sev- 
enty-five cents.  Actual  exemplary  or  personal 
damages  twenty  dollars,  trebled  sixty  dollars." 
Held,  that  this  would  sustain  judgment ;  the 
assessment  of  damages  was  sufficiently  specific 
and  the  actual  damages  sufficiently  indicated : 
Wilson  v.  McCrillies,  50  M.  847. 

226.  A  justice  must  construe  and  apply  the 
verdict  of  a  jury  reasonably  in  the  light  of  the 
proceedings:  Ibid. 

227.  The  verdict  of  a  jury  in  justice's  court 
is  equivalent  to  judgment  and  will  support 
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issue  of  execution:  Guinea  v.  Belts,  2  D.  98; 
Overall  v.  Fero,  7  M.  815. 

228.  "Where  the  jury  have  found  a  verdict 
the  justice  cannot  award  a  venire  de  novo, 
thus  in  effect  granting  a  new  trial  of  the 
cause:  Lamberton  v.  Foote,  1  D.  103. 

229.  A  jury's  verdict  in  justice's  court  is 
conclusive ;  the  justice  cannot  set  it  aside  nor 
make  it  invalid  by  neglecting  to  enter  judg- 
ment on  it  at  once.  The  law  supplies  the 
judgment  if  not  entered,  and  its  subsequent 
entry  in  accordance  with  the  verdict  is  proper : 
AUv.  Lalone,  54  M.  803. 

V.  Judgment;  docket. 

As  to  proof  of  justice's  judgments,  see  Evi- 
dence, §§  1101-1108,  1113. 

(a)  Rendition. 
1.  Nature;  form. 

230.  It  is  a  judicial  act  for  a  justice  of  the 
peace  to  render  judgment,  and  the  perform- 
ance of  it  involves  the  "  holding  of  oourt." 
This  is  forbidden  by  II.  S.  §  1591,  for  statutory 
holidays,  or  for  the  day  following  where  they 
fall  on  Sunday,  and  a  judgment  so  rendered 
is  void:  Hemmens  v.  Bentley,  88  M.  89. 

231.  Where  a  justice,  whan  a  cause  is  sub- 
mitted, informs  the  parties  he  shall  take  time 
to  decide  the  cause,  but  does  not  say  how 
much,  he  is  not  obliged  to  wait  four  days: 
Draper  v.  Tooker,  16  M.  74. 

232.  When  the  justice  does  not  fix  the  time 
within  the  four  days  allowed  by  the  statute 
upon  which  to  render  his  judgment,  the  par- 
ties are  bound  to  take  notice  when  the  judg- 
ment is  rendered:  Ibid. 

233.  If  a  justice  determines,  when  a  cause 
is  submitted  to  him,  to  decide  it  on  some  par- 
ticular day  within  the  four  days  allowed  by 
statute,  this  is  in  legal  effect  a  continuance  of 
the  cause  until  that  day,  and  should  be  so 
announced  to  the  parties  and  so  entered  upon 
his  docket:  Ibid. 

234.  A  judgment  not  rendered  within  four 
days  after  the  cause  has  beon  submitted  to  the 
justice  is  void :  Harrison  v.  Soger,  37  M.  476 ; 
Brady  v.  Tdber,  29  M.  199;  HaU  v.  Howard, 
89  M.  219;  Weaver  v.  Lammon,  63  M.  366. 

235.  If  the  fourth  day  is  Sunday,  judg- 
ment must  be  rendered  before  that  day:  Har- 
rison v.  Soger,  27  M.  476. 

236.  Where  a  justice's  return  on  appeal 
states  that  the  cause  was  tried  by  him  without 
a  jury  on  the  12th,  and  that  he  rendered 
judgment  on  the  17th,  it  will  not  be  presumed 


in  support  of  the  judgment,  in  the  absence  of 
any  showing  that  such  is  the  fact,  that  the 
cause  was  not  finally  submitted  to  him  until 
the  18th:  Ibid. 

237.  A  justice  cannot  render  judgment  on 
a  bill  or  note  against  part  of  the  defendants: 
Berend  v.  Avery,  89  M.  183. 

238.  Judgment  for  a  joint  conversion  can- 
not be  entered  against  a  defendant  who  had 
not  been  served  with  process:  McLean  v, 
Isbell,  44  M.  139. 

2.  Upon  what  based. 

289.A  justice  should  require  distinct  law- 
ful evidence  that  summons  has  beon  served 
personally,  before  rendering  judgment  on  its 
return  against  a  defendant  who  has  not  ap- 
peared: SmaUeyv.  LighthaU,  87  M.  848. 

240.  If  a  justice,  whether  properly  or  not, 
has  erased  his  docket  entry  of  the  appearance 
of  a  defendant,  he  ought  not  to  proceed  in  the 
case  without  giving  notice  of  his  purpose  to 
the  defendant,  or  the  attorney  who  had  as- 
sumed to  appear  for  him :  King  v.  McKenzie, 
51  M.  461. 

241.  A  judgment  rendered  in  plaintiff's 
favor  before  the  return  hour  of  the  summons, 
without  defendant's  consent  or  appearance,  or 
when  plaintiff  has  failed  to  appear  in  one  hour 
thereafter,  is  void:  Mudge  v.  Yaples,  58  M.  307. 

242.  Where  defendants  sued  in  their  firm 
name  in  justice's  court  pleaded  in  such  name, 
and  were  allowed  to  recover  upon  a  set-off,  a 
judgment  in  their  favor  on  certiorari  was  af- 
firmed by  a  divided  court :  Lamb  v.  McGowan, 
66  M.  615  (July  7,  '87). 

3.  Confession  of  judgment. 

248.  A  justice's  authority  to  render  judg- 
ment on  confession  is  derived  solely  from  the 
statute,  and  the  docket  entries  of  the  proceed- 
ings must  show  that  the  law  has  been  complied 
with:  Beach  v.  Botsford,  1  D.  199;  Clark  v. 
Holmes,  1  D.  890;  Spear  v.  Carter,  1  M.  19; 
Shadbolt  v.  Bronson,  1  M.  85. 

244.  A  confession  of  judgment  before  a 
justice  is  void  unless  in  accordance  with  the 
statute  authorizing  it:  Clark  v.  Holmes,  1 
D.  890;  Beach  v.  Botsford,  1  D.  199;  Spear  v. 
Carter,  1  M.  19;  Wilson  v.  Davis,  1  M.  156; 
Dodge  v.  Bird,  19  M.  518;  Wilson  v.  Davis,  1 
M.  156;  Austin  v.  Grant,  1  M.  490. 

245.  A  justice  can  render  judgment  on 
confession  of  the  party  only  in  those  actions 
which  he  has  jurisdiction  to  try:  Spear  v. 
Carter,  1  M.  19. 

246.  Under  E.  S.  1838,  p.  389,  §  3,  a  judg- 
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merit  by  confession  was  held  void  where  it  did 
not  appear  to  be  "  signed  by  the  person  mak- 
ing the  same,  in  the  presenoe  of  the  justice 
and  of  one  or  more  competent  witnesses." 
The  statute  was  construed  to  require  the  wit- 
nesses to  subscribe  their  names  as  such :  Beach 
v.  Botsford,  1 D.  199 ;  Awtin  v.  Grant,  1 M.  490. 

247.  A  judgment  entered  on  confession 
without  process  is  void  if  the  paper  treated  as 
a  confession  is  a  mere  due-bill :  Dodge  v.  Bird, 
19  M.  518. 

248.  To  give  an  oral  admission  of  indebt- 
edness the  effect  of  a  eogncvit,  in  a  case  where 
a  money  demand  is  in  suit,  it  must  not  only 
admit  that  the  plaintiff  has  a  demand,  but  it 
must  either  definitely  fix  the-  amount  or  fur- 
nish the  means  of  fixing  it  by  some  process  of 
mere  calculation.  Otherwise  no  judgment  is 
confessed  and  the  case  requires  evidence: 
Morrison  v.  Riker,  26  M.  385. 

240.  It  is  only  where  the  parties  appear 
without  process  that  a  written  confession 
signed  by  the  defendant  is  required  by  the 
statute.  If  the  defendant  appears  after  due 
service  of  process,  and  orally  admits  the  cause 
of  action  for  which  the  plaintiff  declares,  this 
is  sufficient  to  authorize  judgment  to  be  en- 
tered against  him :  Crouse  v.  Derbyxhire,  10 
M.  479. 

250.  Judgment  against  two,  on  confession 
of  one,  after  return  day  of  summons,  and  with- 
out continuance,  is  void :  Clark  v.  Holmes,  1 D. 
390. 

261.  A  judgment  was  rendered  by  a  jus- 
tice in  these  words,  after  the  title  of  the  cause : 
"  Judgment  by  written  confession  of  the  above 
named  defendants,  in  favor  of  the  above 
named  plaintiff,  for  eighty-eight  dollars  and 
eighteen  cents  damages  and  costs  of  suit." 
Held,  that  the  judgment  did  not  show,  and 
was  not  prima  facie  evidenoe,  that  the  justice 
had  jurisdiction  of  either  the  persons  of  the 
defendants,  or  of  the  subject-matter  of  the  suit, 
and  that  it  was  therefore  void :  Spear  v.  Car- 
ter, 1  M.  19. 

252.  A  judgment  by  confession  without 
process  is  void,  unless  the  confession  is  in  writ- 
ing signed  by  the  defendant  in  the  presence  of 
the  justice:  Wilson  v.  Davis,  1  M.  156. 

253.  Where  no  suit  has  been  commenced 
by  process,  judgment  can  only  be  taken  in  jus- 
tice's court  upon  confession  signed  in  the  jus- 
tice's presence:  Cox  v.  Crippen,  18  M.  502. 

254.  Where  parties  appeared  before  a  jus- 
tice, and  confessed  judgment  in  favor  of  an- 
other, on  a  demand  arising  upon  contract,  for 
a  sum  specified,  and  authorized  judgment  to 
be  entered  thereupon,  it  was  held  a  substantial 
acknowledgment  of  their  indebtedness,  and 


sufficient  under  this  statute :  Kinyon  v.  Fowler' 
10  M.  16. 

255.  Where  two  persons  thus  confessed 
judgment,  and  the  judgment  entry  recited 
that  "  the  parties  appeared,"  it  was  held  that 
this  phrase  purports  that  the  creditor,  as  well 
as  the  debtors,  was  present  and  participated 
in  the  proceedings:  Ibid. 

256.  A  justice's  judgment  rendered  on  a 
confession  in  writing,  signed  by  the  defendant 
in  due  form,  is  valid  though  the  justice's  docket 
does  not  affirmatively  show  that  no  process  was 
issued.  A  confession  that  is  sufficient  without 
process,  and  where  the  defendant  appears  vol- 
untarily, is  certainly  good  with  it:  Hollister 
v.  Oiddings,  24  M.  501. 

257.  Where  a  judgment  by  confession  in 
an  attachment  suit  is  entered  by  the  justice 
in  a  different  docket  from  that  in  which  the 
attachment  suit  is  entered,  and  the  docket  en- 
tries are  connected  in  the  two  dockets  as  the 
proceedings  in  the  attachment  suit,  they  are 
sufficient  to  establish  that  the  judgment  en- 
tered was  one  in  the  attachment  suit:  Ilahn 
v.  Seifert,  64  M.  647  (Feb.  8,  '87). 

258.  Whether  confession  by  the  president 
of  a  corporation  without  a  showing  of  author- 
ity from  the  directors  gives  jurisdiction  to 
render  judgment,  quere:  Jones  v.  Avery,  50 
M.  826. 

4.  Entry;  docket. 

250.  The  statute  requiring  a  justice  of  the 
peace  to  keep  a  docket  and  to  enter  therein 
the  judgments  rendered  by  him  is  directory 
only,  and  the  entry  when  made  is  not  the 
judgment  itself,  but  only  the  evidenoe  of  it: 
Hichey  v.  Hinsdale,  8  M.  267. 

260.  A  justice's  judgment  which  was  ren- 
dered upon  the  verdict,  and  entered  by  the 
justice  in  his  minutes,  is  not  void  because  it 
was  not  forthwith  transcribed  upon  his  docket : 
Saunders  v.  Tioga  Manuf.  Co.,  27  M.  620. 

261.  Where  a  justice  had  entered  judg- 
ment in  his  minutes,  leaving  a  blank  for  the 
costs,  which  were  not  entered  for  four  days 
afterward,  it  was  held  that  the  judgment  was 
valid  as  to  the  damages ;  and  as  to  costs,  that 
on  good  cause  shown  or  by  consent,  and  by 
making  due  announcement  on  the  day  of  the 
trial,  the  justice  might  hold  the  court  open 
even  for  four  days  to  hear  evidence  as  to  the 
different  items  of  costs,  the  determination  of 
which  would  relate  back  and  take  effect  as  of 
the  date  of  the  judgment :  Ibid. 

262.  The  entry  of  judgment  should  be  offi- 
cially signed  by  the  justice:  Howard  v.  Peo- 
ple, 3  M.  207. 

263.  Where  the  entry  of  a  judgment  on  a 
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justice's  docket  is  followed  immediately  by  a 
stay  of  execution  in  the  same  case — each  be- 
ing dated  separately,  but  the  dates  being  the 
same  —  and  it  is  inferable  from  the  docket 
that  both  entries  were  made  at  the  same  time 
as  one  transaction,  and  the  official  signature 
of  the  justice  is  appended  at  the  foot  of  the 
entry  of  the  stay,  the  judgment  is  not  void 
for  want  of  signature,  nor  the  stay  for  want 
of  attestation:  Hollister  v.  Biddings,  34  M. 
601. 

264.  Under  the  proper  entitling  of  a  cause 
with  the  names  of  the  parties,  an  award  of 
judgment  was  entered  as  follows:  "It  is 
therefore  considered  that  the  said  F.  do  re- 
cover of  the  said  D.  the  sum,"  etc.  Debt  being 
brought  on  this  judgment  it  was  held  that  the 
entry  did  not  show  with  sufficient  certainty  in 
whose  favor  and  against  whom  the  judgment 
was  rendered,  and  that  therefore  a  transcript 
thereof  offered  in  evidence  was  inadmissible: 
Hood  v.  Bloomfieid  School  District,  1  O.  602. 

265.  Held,  also,  that  parol  evidence  was 
not  admissible  to  prove  that  the  letters  P.  and 
D.  in  the  docket  entry  meant  plaintiff  and 
defendant:  Ibid. 

266.  A  justice's  judgment,  though  not 
technically  a  record,  has  all  the  effect  of  a  rec- 
ord, and  the  docket  entry  thereof  should  be  as 
explicit  and  certain  as  to  all  matters  of  sub- 
stance as  a  judgment  in  a  court  of  record : 
Ibid. ;  Howard  v.  People,  8  M.  307. 

267.  The  docket  entry  of  a  justice  showed 
that,  on  default  of  appearance  by  the  defend- 
ants in  a  suit  against  the  maker  and  indorser 
of  a  note,  he  proceeded  to  hear  the  cause  on 
a  return  of  service  of  summons  on  the  within 
named  defendant,  and  entered  judgment  as 
follows:  "And  after  considering  the  evidence 
judgment  is  this  day  rendered  for  $300  dam- 
ages and  $3  costs."  Held,  that  this  judgment 
was  indefinite  and  void  on  its  face:  Sherman  v. 
Palmer,  87  M.  509. 

268.  The  docket  of  a  justice  stated  that  a 
cause  was  called  and  judgment  rendered  "  on 
the  return  of  process."  Held  to  mean  on  the 
return  day  of  process,  and  not  the  time  of  its 
actual  return:  Aldrich  v.  Maitland,  4  M.  205. 

269.  A  statement  in  the  docket  that  judg- 
ment was  rendered  in  favor  of  plaintiff  —  there 
being  only  one  defendant — sufficiently  shows 
that  judgment  was  rendered  against  defend- 
ant: Ibid. 

270.  The  judgment  to  be  rendered  in  jus- 
tice's court  on  a  joint  debt  when  only  one  de- 
fendant is  served  is  prescribed  by  statute,  and 
the  use  of  the  word  "  defendant "  instead  of 
"  defendants  "  in  entering  judgment  is  a  mere 
clerical  misprision,  and  leaves  the  judgment,  if 


not  taken  up  for  review,  valid  as  against  the 
defendant  who  was  served:  Zimmer  v.  Davit, 
85  M.  80;  Holcomb  v.  Tift,  54  M.  647. 

271.  The  record  of  the  court  of  a  justice  of 
the  peace  consists  of  the  entries  required  by 
the  statute  to  be  made  upon  his  docket:  Good- 
rich v.  Burdick,  26  M.  80. 

272.  The  docket  of  a  justice  is  a  public  rec- 
ord, at  all  times  open  for  prpper  entries:  Cox 
«.  Crippen,  13  M.  503. 

273.  A  justice's  docket  record  must  disclose 
jurisdiction  and  show  everything  which  the 
statute  requires  to  be  entered  upon  it;  but  it 
must  also  be  construed  fairly  and  reasonably, 
and  in  view  of  the  fact  that  the  justice  is  not 
presumed  to  be  a  legal  expert.  Reasonable 
certainty,  or  perhaps  "  certainty  to  a  common 
intent,"  is  all  that  is  necessary:  Vroman  v. 
Thompson,  51  M.  453. 

274.  The  records  of  proceedings  before  a 
justice  are  only  required  to  be  certain  to  a  com- 
mon intent:  Shaw  v.  Mo»er,  3  M.  71. 

276.  When  a  justice's  docket  entries  com- 
ply with  the  statute,  the  ordinary  presumption 
in  favor  of  the  correctness  of  official  action 
must  support  the  proceedings:  Peck  v.  CaveU, 
16  M.  9. 

276.  The  justice's  docket  is  entitled  to  a 
fair  and  reasonable  interpretation,  but  it  must 
show  by  reasonable  intendment  that  the  jus- 
tice had  jurisdiction:  Mudge  v.  Yaples,  58  M. 
307. 

277.  It  is  proper  that  in  every  case  the  jus- 
tice should  make  bis  docket  show  in  what 
manner  the  parties  appear,  but  he  is  not  ex- 
pressly required  by  statute  to  do  so :  Morton  v. 
Crane,  80  M.  526. 

278.  The  recital  on  the  docket  of  a  justice 
that  parties  appeared  and  pleaded,  held  con- 
clusive: Facey  v.  Fuller,  13  M.  527. 

270.  The  justice's  docket  must  show  affirm- 
atively the  day  and  hour  of  the  appearance  of 
the  parties,  and  if  defendant  is  absent  that 
plaintiff  appeared  on  the  return  day  of  the 
summons,  and  within  one  hour  after  the  time 
fixed  therein:  Mudge  v.  Yaples,  58  M.  807. 

280.  Where  there  has  been  no  appearance 
on  defendant's  part  the  justice's  docket  must 
affirmatively  show  that  plaintiff  appeared 
within  one  hour  of  the  time  to  which  the  cause 
waB  adjourned :  Post  v.  Harper,  61  M.  434. 

281.  A  justice's  docket  entry  reciting  the 
date  and  return  day  of  the  summons,  and  con- 
taining no  other  date  except  to  repeat  at  the 
end  of  it  the  date  of  the  return  day,  and  which 
does  not  state  on  what  day  the  parties  were 
called,  and  the  plaintiff  appeared  and  the  de- 
fendant failed  to  appear,  is  not  enough  to 
comply  with  H.  S.  §  7053,  which  was   not 
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meant  to  leave  the  time  of  appearance  to  be 
referred  to  the  date  of  the  judgment  in  a  case 
affording  room,  on  the  face  of  the  docket,  for 
the  two  acts  on  separate  days:  Redman  v. 
White,  25  M.  628. 

282.  A  docket  entry  which  does  not  show 
whether  the  plaintiff  appeared  on  any  particu- 
lar day  out  of  several  does  not  show  that  he 
appeared  within  an  hour  after  the  return  day 
of  process;  and  as  (H.  S.  §  6988,  clause  2)  his 
failure  to  appear  within  that  time  works  a 
discontinuance,  such  a  docket  entry  fails  to 
show  that  the  justice  was  authorized  to  render 
the  judgment,  and  is,  therefore,  not  admissi- 
ble to  prove  the  validity  of  the  judgment: 
Ibid. 

288.  The  docket  of  a  justice  of  the  peace, 
verified  by  his  own  oath,  is  competent  evi- 
dence of  the  facts  stated  therein,  but  a  docket 
entry  in  an  attachment  suit  is  not  sufficient  to 
prove  a  valid  judgment  in  the  absence  of  any 
proof  of  the .  affidavit  upon  which  the  writ 
issued  and  which  is  essential  to  the  jurisdic- 
tion to  issue  the  writ  at  all:  Goodrich  v.  Bur- 
dick,  26  M.  89. 

284.  The  objection  that  the  hour  to  which 
a  case  was  continued  does  not  appear  in  a  jus- 
tice's docket  is  frivolous  and  properly  over- 
ruled if  it  appears  that  the  hour  was  fixed  and 
that  it  appeared  in  the  justice's  minutes,  but 
had  not  been  transferred  to  his  docket:  Gray 
v.  Willcox,  56  M.  58. 

285.  A  justice's  neglect  to  record  in  his 
docket  the  place  to  which  a  case  is  adjourned 
is  a  clerical  irregularity  for  which  judgment 
cannot  be  reversed  if  the  defendant  is  not  mis- 
led and  appears  and  answers:  Whelpley  v. 
Nash,  46  M.  35. 

286.  Where  plaintiff  declared  orally  on  a 
note  then  present  on  file,  and  the  justice,  in 
entering  the  substance 'on  his  docket,  described 
the  note  as  dated  in  1874,  when  in  fact  it  bore 
date  in  1871,  there  was  no  variance ;  the  incor- 
rect date  in  the  docket  was  .substantially  cor- 
rected by  the  note  itself,  and  the  mistake 
might  have  been  cured  in  fact  by  correcting 
the  entry :  Smoke  v.  Jones,  85  M.  409. 

287.  Oral  evidence  is  inadmissible  to  vary 
or  explain  a  justice's  docket  so  as  to  give  him 
jurisdiction  that  does  not  appear  on  its  face: 
Mudge  v.  Yaples,  58  M.  807. 

288.  It  seems  that  when  a  justice's  docket 
shows  jurisdiction  no  proof  can  be  given  to 
contradict  its  recitals:  Clark  v.  Holmes,  1  D. 
890. 

288.  But  the  want  of  jurisdiction  either 
over  the  person  or  the  subject-matter  may  be 
shown  by  evidence,  even  when  it  tends  to  con- 
tradict the  minutes  or  docket:  Ibid. 


280.  A  justice's  jurisdiction  to  proceed  as 
in  case  of  personal  service  is  not  established  by 
his  docket  entry,  to  the  exclusion  of  proof  that 
service  was  not  personal,  when  the  return  does 
not  show  that  it  was;  Smalleyv.  LighthaU,  87 
M.  348. 

281.  The  docket  entry  as  to  the  date  of  a 
judgment  cannot  be  contradicted  by  the  jus- 
tice's return  to  a  certiorari  showing  that  judg- 
ment was  really  rendered  on  the  day  before 
the  date  named  in  the  docket :  Weaver  v.  Lam- 
mon,  68  M.  866. 

282.  Whether,  after  the  allowance  of  a  writ 
of  certiorari,  a  justice  of  the  peace  can,  on 
motion,  change  the  entry  on  his  docket  so  as 
to  make  it  show  the  true  date  of  a  return  of 
service  of  an  attachment,  or  permit  an  officer 
who  has  omitted  to  date  his  return  to  affix  the 
correct  date,  q\uere:  Nicotts  v.  Iawrence,  80  M. 
895. 

5.  Amendment. 

* 

283.  A  justice  cannot  amend  a  judgment 
by  substituting  another  name  for  that  of  the 
defendant,  even  by  consent  of  the  plaintiff  and 
the  person  whose  name  is  to  be  substituted: 
Foster  v.  Alden,  21  M.  507. 

284.  Where  a  justice  enters  judgment  as 
against  Peter  Mayo  in  a  suit  begun  by  process 
against  Peter  Mayhue,  it  is  competent  to 
amend  the  error  by  following  the  summons: 
Merrick  v,  Mayhue,  40  M.  196. 

(b)  Validity  and  efect. 
1.  Setting  aside  or  vacating. 

285.  When  a  justice  of  the  peace  has  once 
rendered  judgment  in  a  cause  he  has  no 
power  to  vacate  the  same,  or  set  it  aside,  or  to 
render  a  new  judgment;  and  if  he  attempt 
this,  though  it  be  done  in  obedience  to  a  writ 
of  mandamus  from  the  circuit  court,  the  new 
judgment  so  attempted  to  be  rendered  will  be 
a  mere  nullity,  and  the  prior  judgment  will 
remain  in  full  force:  O'Brien  v.  Tollman,  86 
M.  13. 

2.  Collateral  attack. 

286.  A  justice's  judgment  cannot  be  at- 
tacked collaterally  for  failure  to  prove  the 
authority  of  plaintiffs  attorney  where  defend- 
ant did  not  appear:  Reed  v.  Gage,  83  M.  179; 
Mayhem  v.  Snell,  88  M.  182. 

287.  Or  for  the  justice's  failure  to  wait  an 
hour  for  defendant  to  appear :  Smith  v.  Brown, 
34  M.  455. 

288.  Or  because  the  summons  was  served 
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by  a  constable,  it  being  in  bis  own  favor :  Par- 
malee  v.  Loomis,  24  M.  242. 

290.  Or  for  want  of  a  signature  to  the  affi- 
davit for  a  transcript  of  the  judgment:  Map- 
hew  v.  Snett,  88  M.  182. 

SOO.  Or  on  the  ground  that  the  docket  does 
not  show  that  the  note,  whereon  the  judg- 
ment appears  to  have  been  rendered,  was  ne- 
gotiable, or  to  whom  it  was  payable:  Van 
Kleek  v.  Eggleston,  7  M.  511. 

301.  Where,  in  an  action  before  a  justice 
on  a  joint  note,  summons  was  returned  as 
served  on  only  one  of  the  makers,  the  other 
not  being  found,  and  judgment  was  rendered 
against  this  one  only,  this  fact  does  not  go  to 
the  jurisdiction  of  the  justice,  and  is  no 
ground  for  collaterally  attacking  the  judg- 
ment while  it  remains  unreversed,  although 
the  error  is  one  for  which  it  might  be  reversed 
on  certiorari:  Allen  v.  Mitts,  26  M.  128. 

302.  To  review  the  validity  of  a  justice's 
judgment  on  certiorari  sued  out  to  review  the 
action  of  a  circuit  court  in  denying  a  motion 
to  vacate  a  judgment  docketed  there  on  a 
transcript,  filed  in  the  circuit,  from  the  jus- 
tice's judgment,  would  be  to  assail  the  latter 
collaterally,  and  it  is  not  allowable:  Mayhew 
v.  Snell,  88  M.  182. 

SOS.  Where  a  justice's  execution  is  relied 
on  by  an  officer  sued  in  replevin,  plaintiff  may 
show  that  there  was  no  service  of  process  and 
that  the  attorney  appeared  without  authority : 
Hunt  v.  Strew,  33  M.  85. 

S04.  Rendering  judgment  for  the  amount 
of  a  mechanic's  lien  and  holding  the  owner 
personally  liable  will  not  destroy  a  justice's 
jurisdiction  of  a  suit  for  wages;  nor  is  the 
judgment  void  or  open  to  collateral  attack, 
but  it  must  stand  unless  reversed:  Smith  v. 
Pearce,  52  M.  870. 

(c)  Satisfaction;  payment;  discharge. 

305.  In  the  absence  of  special  instructions 
a  justice  of  the  peace  can  receive  nothing  but 
current  money  of  the  United  States  in  satis- 
faction of  a  judgment  on  his  docket:  Heald  v. 
Bennett,  1  D.  618;  Welch  v.  Frost,  1  M.  30. 

306.  A  judgment  recovered  before  one  jus- 
tice can  be  ascertained  and  applied  by  another 
in  satisfaction  of  a  counter-claim  recovered  be- 
fore him  by  the  other  party :  McEwen  v.  Bige- 
low,  40  M.  215. 

807.  A  justice  before  whom  a  judgment 
had  been  obtained,  and  to  whom  the  same  had 
been  paid  pending  proceedings  in  garnishment 
to  reach  the  avails  thereof,  applied  such  pay- 
ment upon  the  judgment  subsequently  ren- 
dered by  Jiim  in  garnishment,  after  the  time 
Vol.  II— 4 


for  appealing  therefrom  had  expired.  Man- 
damus to  compel  him  to  pay  over  the  amount 
to  the  first  judgment  creditor  was  denied: 
Qriffin  u.  Potter,  27  M.  166. 

308.  Payment  by  a  garnishee  defendant 
upon  a  particular  demand  is  in  the  hands  of  a 
justice  as  payment  on  that  demand  only,  and 
on  no  other ;  and  the  justice  is  not  liable  for 
the  money  received  to  one  who  holds  a  judg- 
ment against  the  same  garnishee  on  another 
demand :  Dane  v.  Holmes,  41  M.  661. 

309.  Money  paid  to  a  justice  to  be  applied 
upon  a  judgment  in  garnishment  cannot  be 
used  to  satisfy  a  different  judgment  against 
the  same  party,  even  though  the  time  had  ex- 
pired during  which  the  fund  could  be  bound 
by  the  proceedings  in  garnishment:  McDon- 
ald v.  Lewis,  42  M.  135. 

310.  A  justice  entered  across  a  judgment 
on  his  docket  that  it  was  paid,  stating  the  day, 
and  signed  the  entry  in  his  official  capacity. 
Held,  that  such  entry  was  prima  facie  evi- 
dence that  the  judgment  was  satisfied,  and 
that  this  evidence  was  not  rebutted  by  proof, 
unaccompanied  by  any  explanatory  testimony, 
of  another  entry  immediately  below  the  for- 
mer, on  the  same  docket,  without  date,  and 
signed  by  the  justice  in  his  individual  capac- 
ity, stating  in  effect  that  the  judgment  had 
not  been  paid,  according  to  the  import  of  the 
former  entry :  Beach  v.  Botsford,  1  D.  109. 

311.  The  entry  of  the  words  "Judgment 
discharged,"  written  by  a  justice  across  the 
face  of  a  judgment,  is  no  more  conclusive  than 
a  receipt;  it  is  only  prima  facie  evidence  of 
payment  and  can  be  shown  to  be  incorrect: 
Dane  v.  Holmes,  41  M.  661. 

312.  A  justice's  docket  entry  that  money 
paid  into  court  is  in  satisfaction  of  a  particu- 
lar judgment  cannot  make  him  liable  to  the 
judgment  creditor  for  the  money,  if  it  was 
actually  meant  to  be  applied  upon  a  different 
judgment :  McDonald  v.  Lewis,  42  M.  185. 

(d)  Actions  on  judgments. 

313.  An  action  of  debt  lies  on  a  judgment 
recovered  before  a  justice  of  the  peace  imme- 
diately on  its  rendition,  notwithstanding  exe- 
cution upon  it  has  been  stayed  pursuant  to  the 
statute :  McDonald  v.  Butler,  8  M.  558. 

314.  A  justice's  judgment  is  not  necessarily 
invalidated  by  an  excessive  allowance  of  costs, 
and  such  judgment  may  be  sued  over  again 
for  the  damages  only:  Whelpley  v.  Nash,  46 
M.  25. 

316.  And  plaintiff  may  recover  the  costs 
of  the  second  action ;  he  has  "  good  cause  "  as 
required  by  H.  S.  §  6041 :  Ibid. 
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316.  Where  a  justice's  docket  recites  that 
plaintiff  declared  "  orally  in  assumpsit  on  the 
common  counts  and  specially  in  writing,"  it 
cannot,  in  an  action  on  the  judgment,  be  as- 
sumed that,  in  declaring  specially,  he  added  a 
count  upon  a  cause  of  action  not  cognizable 
by  the  justice,  or  that,  even  if  he  did,  the 
judgment  was  rendered  upon  the  bad  count : 
Schlatterer  v.  Nickodemus,  50  M.  815. 

317.  A  declaration  on  a  justice's  judgment 
requires  no  further  allegation  in  regard  to  ju- 
risdiction than  would  be  required  in  a  suit 
upon  the  judgment  of  a  court  of  record: 
Ooodsell  v.  Leonard,  28  M.  874. 

318.  A  justice's  judgment,  though  joint  in 
form,  is  not  in  law  a  joint  obligation  binding 
both  defendants  alike  if  only  one  was  served, 
and  it  does  not  merge  the  debt  so  as  to  pre- 
clude suing  both  over  again.  The  one  who 
was  not  served  is  not  personally  bound,  and 
cannot  be  until  he  is  sued  on  the  original  ob- 
ligation. The  judgment,  therefore,  may  be 
sued  as  an  individual  obligation  against  the 
one  who  was  served,  and  the  case  may  be  dis- 
continued as  to  the  other :  Holcomb  v.  Tift,  54 
ft.  647. 

(e)  Transcripts. 

310.  All  the  proceedings  relating  to  tran- 
scripts are  statutory,  and  the  statute  (H.  S. 
§§  6917,  6948)  must  be  strictly  followed:  Jew- 
ett  v.  Bennett,  8  M.  198;  O'Brien  v.  O'Brien, 
42  M.  15;  Doty  v.  Dexter,  61  M.  348. 

320.  The  issue  and  return  unsatisfied  of  a 
justice's  execution  is  not  necessary  before 
taking  out  a  transcript :  Udell  v.  Kahn,  31  M. 
195. 

321.  A  transcript  cannot  be  made  and  filed 
in  the  circuit  court  until  the  time  when  exe- 
cution would  be  issuable  by  the  justice  on  the 
judgment.  A  transcript  made  before  five 
days  after  rendition  of  judgment  in  a  case 
where  execution  could  not  issue  earlier  is  void : 
■O'Brien  v.  OBrien,  42  M.  15;  Vroman  v. 
Thompson,  42  M.  145. 

322.  If  the  transcript  is  a  correct  copy  from 
the  docket  entries  it  will  be  sufficient:  Udell 
v.  Kahn,  81  M.  196. 

323.  In  making  out  the  transcript  the  jus- 
tice corrected  the  docket  entry  of  the  judg- 
ment so  as  to  follow  the  summons,  which  ran 
against  Peter  Mayhue,  instead  of  Peter  Mayo, 

.  as  the  judgment  entry  had  it.  Held,  that  the 
transcript  was  good,  there  being  no  question 
of  identity:  Merrick  v.  Mayhue,  40  M.  196. 

324.  The  transcript  must  be  officially 
signed  by  the  justice ;  his  name  appearing  in 
the  body  of  the  judgment  is  not  sufficient: 
Bigelow  v.  Booth,  39  M.  632. 


326.  And  it  must  be  certified  by  him :  Peek 
v.  Cavell,  16  M.  9. 

326.  Where  a  transcript  was  authenticated 
by  a  certificate  of  the  justice  in  this  form:  "  I 
hereby  certify  that  the  above  is  a  true  tran- 
script of  the  above  judgment,  and  of  the  sub- 
sequent proceedings  thereon,"  the  certificate 
was  insufficient  to  authorize  the  filing  of  the 
transcript  and  issuing  execution  thereon: 
Jewett  v.  Bennett,  3  M.  198. 

327.  The  affidavit  required  by  H.  S.  §  6947 
of  insufficiency  of  goods  and  chattels  need  not 
state  the  amount  due  upon  the  judgment;  but 
it  may  do  so:  Smith  v.  St.  Joseph  Circuit 
Judge,  46  M.  838. 

328.  The  affiant's  signature  to  the  affidavit 
of  insufficiency  of  goods,  etc.,  is  not  necessary 
to  its  validity,  if  it  is  actually  sworn  to:  Mer- 
rick v.  Mayhue,  40  M.  196. 

329.  An  affidavit  of  the  amount  due  at  the 
time  of  filing  the  transcript  is  necessary  to 
authorize  the  clerk  to  enter  and  docket  the 
judgment:  Peck  v.  Cavell,  16  M.  9;  Mona- 
ghan  v.  McKimmie,  82  M.  40;  Bigelow  v. 
Booth,  39  M.  623. 

330.  The  affidavit  of  the  amount  due  is  a 
necessary  jurisdictional  fact  in  order  to  give 
the  clerk  any  authority  to  act  in  the  matter: 
Smith  v.  St.  Joseph  Circuit  Judge,  46  M.  838. 

331.  Where  there  has  been  no  substantial 
delay  in  preparing  and  filing  the  transcript, 
and  the  affidavit  for  the  transcript  contains  a 
statement  of  the  amount  due,  the  transcript 
is  not  void  for  want  of  a  separate  affidavit  of 
the  amount  due,  nnd  an  execution  issued  on 
the  transcript  from  the  circuit  is  valid :  Udell 
v.  Kahn,  81  M.  195;  Smith  v.  St.  Joseph  Cir- 
cuit Judge,  46  M.  838. 

332.  But  where  there  was  a  delay  of  eight 
days  in  filing  the  transcript  after  the  affi- 
davit of  insufficiency  of  goods,  etc.,  was  made, 
it  was  held  that  a  statement  therein  of  the 
amount  due  would  not  obviate  the  necessity 
of  making  a  separate  affidavit:  Bigelow  v. 
Booth,  39  M.  623. 

333.  An  affidavit  of  amount  due  is  good  if 
filed  without  such  delay  as  would  give  rise  to 
a  presumption  that  payment  had  been  made 
since  it  was  sworn  to,  and  it  is  generally  good 
if  filed  on  the  day  after  it  was  made :  Smith 
v.  St.  Joseph  Circuit  Judge,  46  M.  888. 

334.  The  affidavit  for  a  transcript  is  juris- 
dictional, and  it  cannot  be  made  by  the  ad- 
ministrator of  the  party  in  whose  favor  the 
judgment  was  rendered ;  nor  can  it  be  made 
by  the  attorney  who  obtained  the  judgment, 
for  his  authority  was  revoked  by  his  client's 
death :  Doty  v.  Dexter,  61  M.  84a 

335.  The  omission  by  the  clerk  of  the  cir- 


Digitized  by 


Google 


JUSTICES  OF  THE  PEACE,  V  (e)— LANDLORD  AND  TENANT,  I  (a). 


51 


cnit  court  to  enter  the  transcript  in  a  book 
will  not  avoid  an  execution  where  there  are 
no  intervening  interests  of  third  persons;  and 
such  entry  may  be  rectified  by  proper  steps  so 
as  to  relate  back  to  the  filing:  Udell  v.  Kahn, 
31  M.  195. 

3S6.  Where  the  transcript  of  a  justice's 
judgment  filed  in  the  circuit  court  fails  to 
show,  in  a  case  where  defendant  did  not 
appear,  that  there  was  any  proper  service  of 
process,  or  whether  plaintiff  appeared  and 
took  judgment  before  or  at  the  time  the  writ 
was  returnable,  it  does  not  disclose  that  the 
justice  had  jurisdiction  to  render  the  judg- 
ment, and  parol  proof  cannot  supply  the  de- 
fect: Wcdelv.  Green,  70  M.  642  (June  15.  '88). 

337.  A  transcript  properly  certified  and 
docketed  renders  the  judgment  a  judgment  of 
a  court  of  record  from  the  time  of  such  filing 
and  docketing;  thus  changing  in  some  degree 
its  nature,  and  very  materially  the  rights, 
powers  and  liabilities  of  the  parties  to  it: 
Jewett  v.  Bennett,  3  M.  198. 

338.  A  justice's  judgment  duly  docketed 
in  the  circuit  court  has  the  same  effect  as  a 
judgment  rendered  in  that  court,  and  is  to  be 
enforced,  discharged,  cancelled,  or  affected  by 
the  statute  of  limitations  in  the  same  way : 
Arnold  v.  Thompson,  19  M.  833. 

339.  While  for  certain  purposes  a  tran- 
script of  a  justice's  judgment  has  the  effect  of 
a  circuit  court  judgment,  it  is  not  "a  judg- 
ment rendered  in  a  circuit  court "  within  the 
meaning  of  the  statute  permitting  garnish- 
ment to  be  based  on  a  judgment  so  rendered : 
Weimeiater  v.  Singer,  44  M.  406. 


LANDLORD  AND  TENANT. 

L  The  relation. 

(a)  What  constitutes,  generally. 

(b)  Attornment;  denying  title. 

(c)  Tenancies  from  year  to  year. 

(d)  Tenancies  at  wUl  and  by  sufferance; 

notice  to  quit. 
XL  Rights  and  liabilities. 

(a)  In  general. 

(b)  Repairs. 

(c)  Improvements;  erections. 

(d)  Emblements. 

(e)  Liens. 
IEL  Leases. 

(a)  In  general. 

(b)  Construction  and  effect. 

(c)  Assignment  and  sub-lease. 

(d)  Breach;  forfeiture. 

(e)  Surrender;  novation  and  renewal. 


IV.  Rent. 

(a)  In  general;  liability. 

(b)  Rights  and  liabilities  of  others  than 

the  original  parties. 

(c)  Actions  for  rent. 

As  to  mining  leases,  see  Mining,  H. 
As  to  licenses,  see  License. 
As  to  summary  proceedings  to  recover  pos- 
session, see  Forcible  Entry  and  Detainer. 

L  The  relation. 

(a)   What  constitute*,  generally. 

1.  A  tenancy  exists  where  one  has  let  real 
estate  to  another  to  hold  of  him  as  tenant: 
Morrill  v.  Mackman,  24  M.  279. 

2.  The  usual  incidents  of  a  tenancy  are  pos- 
session with  right  of  enjoyment,  and  rent: 
Ibid. 

3.  A  tenancy  does  not  necessarily  imply  a 
right  to  complete  and  exclusive  possession;  it 
may  be  created  with  implied  or  express  reser- 
vation of  a  right  to  possession  on  the  landlord's 
part  for  all  purposes  not  inconsistent  with  the 
privileges  granted  to  the  tenant :  Ibid. 

4.  The  privilege  granted  by  deed,  and  for  an 
annual  compensation,  to  flow  lauds  for  an  in- 
definite period  creates  a  tenancy  in  them: 
Ibid. 

6.  The  contract  relation  of  landlord  and  ten- 
ant cannot  impliedly  exist  unless  the  person 
charged  as  tenant  has  either  accepted  pos- 
session from  the  landlord,  or  done  some  other 
act  in  plain  recognition  of  the  relationship 
whereby  he  is  equitably  estopped  from  denying 
it :  Lockicood  v.  Thunder  Bay  River  Boom  Co., 
42  M.  586. 

6.  An  adverse  use  or  holding  by  the  party 
sought  to  be  charged  as  tenant  is  incompatible 
with  the  relationship  of  landlord  and  tenant : 
Ward  r.  Warner,  8  M.  508;  Hogsett  v.  Ellis, 
17  M.  351 ;  Wilmarth  v.  Palmer,  84  M.  847. 

7.  Where  an  occupant  of  land  was  in  pos- 
session as  tenant  merely,  it  is  presumable  that 
he  was  in  as  tenant  under  the  party  claiming 
title:  Rayner  v.  Lee,  20  M.  884. 

8.  The  fact  of  A.'s  occupancy  of  B.'s  land  is 
prima  facie  evidence  that  A.  is  B.'s  tenant, 
which  can  only  be  rebutted  by  showing  some 
fact  or  circumstance  tending  to  rebut  this  in- 
ference: Hogsett  v.  Ellis,  17  M.  851. 

8.  An  agreement  whereby  one  party  lets 
certain  land,  for  a  year,  to  the  other,  for  a  cer- 
tain sum,  and  authorizes  him  to  enter  and 
harvest  a  crop  which  the  former  agrees  to  put 
in,  is  a  lease  and  not  a  mortgage,  and  gives  the 
lessee  title  to  the  crops,  so  that  it  cannot  be 
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attached  in  a  proceeding  against  the  lessor : 
Staddenv.  Hazzard,  84  M.  76. 

10.  While  a  mere  agreement  for  a  lease 
does  not  create  a  tenancy  or  give  the  other 
party  a  right  of  possession,  yet  if  the  latter  has 
possession  for  the  purpose  of  putting  up  a 
building  and  is  to  continue  in  possession  as 
tenant  until  his  rent  pays  for  the  construction, 
his  tenancy  begins  immediately  on  the  comple- 
tion of  the  building :  Billings  v.  Canney,  57  M. 
425. 

11.  Tender  of  a  sum  of  money  as  rent,  by  a 
party  affirming  the  existence  of  an  agreement 
for  a  lease  to  a  party  denying  it,  has  no  tend- 
ency to  prove  the  agreement :  Gilbert  v.  Ken- 
nedy, 22  M.  117. 

12.  The  purchaser  of  lumber  becomes  pre- 
sumptively the  tenant  of  the  owner  of  the 
premises  on  which  it  is  piled  if  he  does  not  re- 
move it  within  a  reasonable  time  and  on  being 
notified  that  he  must  take  it  away;  and  if 
such  notice  is  accompanied  by  a  statement  that 
a  specified  rent  will  be  charged  for  their  occu- 
pancy, he  is  presumed  to  assent  to  the  terms 
if  he  does  not  remove  it :  Ducey  Lumber  Co.  v. 
Lane,  58  M.  521. 

13.  One  who  goes  into  possession,  admit- 
ting the  title  of  the  owner,  cannot,  after  re* 
maining  quietly  in  possession  for  a  long  period, 
render  his  holding  adverse  by  a  mere  silent 
determination  of  his  own  mind,  so  as  to  avoid 
a  liability  for  the  use  of  the  premises :  Hogsett 
v.  Ellis,  17  M.  351. 

14.  Where  a  lessee  of  a  water-front  which 
he  had  used  for  the  storage  of  logs  ended  his 
lease  by  proper  notice,  and  removed  all  his 
logs,  no  subsequent  acts  would  operate  as  a 
renewal  or  continuance  of  the  tenure,  which 
were  not  equivalent  to  a  re-entry,  or  to  the 
exclusion  of  any  other  possession.  Merely 
leaving  a  boom  there,  which  could  be  removed 
by  the  owner  as  well  as  by  himself,  would  not 
operate  as  an  assertion  of  continued  posses- 
sion :  Thomas  v.  Frost,  29  M.  886. 

15.  Nor  would  passing  rafts  across  the 
front  to  premises  below,  and  closing  the  boom 
during  their  passage  to  prevent  their  floating 
into  it,  be  an  act  of  possession  or  tenancy 
unless  accompanied  by  an  assertion  or  design 
to  that  effect :  Ibid. 

(b)  Attornment;  denying  title. 

16.  A  tenant  cannot,  by  his  own  act  merely, 
change  the  tenure,  so  as  to  enable  himself  to 
hold  against  his  landlord.  He  cannot,  during 
the  continuance  of  the  lease  or  tenancy,  make 
a  valid  attornment  to  a  third  person  without 
bis  landlord's  consent:  Byrne  v.  Beeson,  1  D. 


179;  Falkner  v.  Beers,  2  D.  117;  Lee  v.  Payne, 
4  M.  106;  Blanchard  v.  Tyler,  12  M.  889; 
Fuller  v.  Sweet.  30  M.  287;  Bertram  v.  Cook, 
32  M.  518;  Hoffman  v.  Clark,  63  M.  175. 

17.  The  tenant  of  a  mortgagee,  put  into 
possession  of  a  part  of  the  mortgaged  land 
under  a  parol  agreement  with  the  mortgager's 
grantee,  cannot  attorn  to  the  latter,  and  a 
share  of  a  crop  raised  by  him  and  delivered  as 
rent  to  his  landlord  cannot  be  seized  by  the 
grantee  because  the  mortgagee  begins  a  fore- 
closure: Byers  v.  Byers,  65  M.  598  (April  28, 
'87). 

18.  A  contract  by  which  a  tenant  is  in- 
duced to  desert  his  landlord  is  corrupt  and 
void,  and  no  action  can  be  maintained  upon 
it.  If  he  accepts  a  lease  from  a  third  person, 
either  he  or  his  landlord  may  defend  his  pos- 
session against  proceedings  by  such  third  per- 
son, by  showing  the  prior  existence  of  the 
tenancy :  Byrne  v.  Beeson,  1  D.  179. 

10.  Though  a  mortgagee's  lessee  cannot 
dispute  the  right  of  his  landlord  to  make  the 
lease  to  him,  he  can  attorn  to,  and  take  a  lease 
from,  the  mortgagee  after  foreclosure ;  or  he 
may  show  that  the  landlord's  title  has  ceased 
and  has  become  vested  in  himself  through  the 
mortgage :  Niles  v.  Hansford,  1  M.  388. 

20.  The  mortgagee  cannot  recover  rent  of 
one  who  has  gone  into  possession  of  the  land 
since  the  mortgage  was  given,  as  tenant  of  the 
mortgager,  without  an  attornment  by  the  ten- 
ant to  him:  Hogsett  v.  Ellis,  17  M.  351. 

21.  A  notice  by  a  purchaser  at  a  mortgage 
foreclosure  sale  to  a  tenant  of  the  mortgager, 
of  such  purchase,  coupled  with  a  claim  of 
title  and  statement  that  rent  is  due  and  pay- 
able to  him,  the  purchaser,  and  that  he  desires 
to  hear  from  the  tenant,  must  be  personally 
served  to  make  it  a  legal  foundation  for  any 
proceeding  to  put  the  tenant  in  responsibility : 
Williams  v.  Shelden,  61  M.  811. 

22.  An  attornment  by  a  tenant  to  a  third 
party,  who  has  recovered  the  premises  from 
him  by  an  action  of  ejectment  and  writ  of 
possession,  is  not  voluntary  in  any  such  sense 
as  to  make  it  a  wrong  against  the  tenant's 
original  landlord:  Foss  v.  Van  Driele,  47  M. 
201. 

23.  Beyond  its  application  to  prevent  a  ten- 
ant from  denying  his  landlord's  title  the  doc- 
trine of  attornment  serves  but  little,  if  any, 
useful  purpose  here;  and  it  is  inconsistent 
with  our  laws,  customs  and  institutions:  Per- 
rin  v.  Lepper,  34  M.  292. 

24.  A  tenant  cannot  dispute  his  landlord's 
title:  Byrne  v.  Beeson,  ID.  179;  Falkner  v. 
Beers,  2  D.  117;  Lee  v.  Payne,  4  It  106; 
Blanchard  v.  Tyler,  12  M.  389;  Hogsett  v. 
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Ellis,  17  M.  851,  373;  Ryerson  v.  Eldred,  18  M. 
18, 22;  Fuller  v.  Sweet,  80  M.  287 ;  Bertram  v. 
Cook,  83  M.  518;  Nims  v.  Sherman,  48  M.  45; 
C'ampau  v.  Lafferty,  48  M.  429;  Bertram  v. 
Cook,  44  M.  SS6;  Jochen  v.  Tibbetts,  50  M.  33; 
Whitford  v.  Crooks,  50  M.  40;  Henderson  v. 
Miller,  53  M.  590. 

25.  One  who  holds  under  a  lease  cannot 
bay  in  an  outstanding  title,  or  do  anything  in- 
consistent with  the  relation  of  tenant  to  land- 
lord, without  first  yielding  possession  to  the 
latter:  Bertram  v.  Cook,  32  M.  518. 

26.  A  tenant  cannot,  by  buying  in  a  title 
adverse  to  his  landlord's,  relieve  himself  of 
the  obligations  of  bis  tenancy ;  and  if  he  does 
so  and  repudiates  the  tenancy  the  landlord 
can  dispossess  him:  Morse  v.  Byam,  55  M. 
694. 

27.  "Where  one  abandons  his  right  to  oc- 
cupy under  contract,  and  continues  to  occupy, 
his  possession  is  that  of  a  tenant  estopped  to 
deny  his  landlord's  title :  Henderson  v.  Miller, 
53  M.  590. 

Further  on  this  subject,  see  Estoppel, 
{§84-98. 

Estoppel  to  set  up  tax-title  against  land- 
lord, see  Estoppel,  g§  118, 119. 

(c)  Tenancies  from  year  to  year. 

28.  As  the  statute  of  frauds  permits  leases 
for  a  year  to  be  created  by  parol,  and  as  a 
parol  lease  for  more  than  a  year,  and  under 
which  the  lessee  has  been  put  in  possession, 
is  good  as  a  lease  from  year  to  year,  until 
terminated  by  notice,  no  action,  except  for 
the  agreed  compensation,  can  be  maintained 
against  one  in  possession  under  a  parol  agree- 
ment, without  notice  to  quit:  Morrill  v.  Mack- 
man,  24  M.  279. 

29.  The  owner  of  an  undivided  half  of  cer- 
tain premises  accepted  a  parol  proposal  from 
one  who  claimed  as  owner  of  a  half-interest 
in  the  remainder,  to  rent  the  latter's  undivided 
fourth  at  a  specific  rental  per  annum,  pay- 
able quarterly  in  advance,  without  stating 
any  period  of  time ;  held,  that  if  this  arrange- 
ment could  be  governed  by  the  analogies  of 
an  ordinary  lease,  it  was  at  most  only  a  lease 
at  will  in  its  origin,  and  became  after  the 
lapse  of  a  year  no  more  than  a  lease  from  year 
to  year,  subject  to  be  ended  by  the  will  of 
either  party  on  notice  to  the  other.  A  refusal 
to  pay  further  rent  under  such  an  arrange- 
ment, and  a  disclaimer  of  tenancy,  serve  the 
purpose  of  a  notice  to  terminate  the  tenancy : 
Fuller  v.  Sweet,  80  M.  237. 

30.  Where  land  has  been  occupied  on 
shares,  an  oral  agreement  that  the   tenant 


should  have  it  three  years  more  on  shares,  al- 
though within  the  statute  of  frauds,  will  sup- 
port a  holding  from  year  to  year  until  ended 
by  notice :  Conn  v.  Mole,  89  M.  454. 

31.  A  tenant  under  an  oral  lease  for  an  in- 
definite period,  but  whose  Tent  is  to  be  paid 
annually,  is  a  tenant  from  year  to  year:  Judd 
v.  Fairs,  53  M.  618. 

32.  An  oral  lease  was  made  for  two  years 
at  so  much  a  month  the  first  year  and  a  higher 
rate  the  second.  After  the  first  year  had  ex- 
pired and  the  rent  therefor  had  been  fully 
paid,  a  new  arrangement  was  made  and  rent 
was  received  for  a  few  months.  Held,  that 
the  tenancy  was  from  year  to  year,  notwith- 
standing the  monthly  payments:  Schneider  v. 
Lord,  62  M.  141. 

33.  When  the  parties  agreed  orally  to  make 
a  written  lease  for  twenty-one  months,  and, 
after  going  into  possession,  the  lessees  refused 
to  accept  a  written  lease,  and  no  other  con- 
tract was  made,  held,  an  indefinite  holding, 
not  a  tenancy  from  year  to  year :  Huyser  v. 
Chase,  13  M.  98. 

(d)  Tenancies  at  will  and  by  svffer- 
ance;  notice  to  quit. 

34.  The  common-law  definition  of  a  ten- 
ancy at  will  prevails  in  Michigan  in  the  ab- 
sence of  a  statutory  definition :  Hilsendegcn  v. 
Scheich,  55  M.  468. 

35.  Tenancy  at  will  rests  on  the  actual  or 
presumed  consent  of  the  owner  of  the  prem- 
ises: Oault  v.  Stormont,  51 11  636. 

36.  A  tenant  holding  over  is  not  a  tenant 
at  will  unless  he  holds  over  by  the  express  or 
implied  consent  of  his  landlord:  Benfey  v. 
Congdon,  40  M.  283. 

87.  A  tenant  who  wrongfully  holds  over 
his  lease  does  not  acquire  equities  as  a  tenant 
at  will  by  any  brief  delay  in  proceeding  against 
him,  and  is  not  entitled  to  such  notice  to  quit 
as  a  tenant  at  will  could  claim :  Ibid. 

38.  A  tenant  by  sufferance  who  is  allowed 
to  continue  in  possession  under  a  new  arrange- 
ment becomes  a  tenant  at  will :  Ramsdett  v. 
Maxwell,  32  M.  285. 

39.  Where  a  lease  is  invalid  by  the  statute 
of  frauds,  the  lessee  having  taken  possession 
is  a  tenant  at  will ;  and  if  the  agreement  was 
to  pay  rent  monthly,  he  is  entitled  to  a  month's 
notice  to  surrender  possession  before  the  pro- 
ceedings can  be  taken  to  dispossess  him.  And 
such  notice  must  terminate  with  one  of  the 
monthly  periods :  Huyser  v.  Chase,  13  M.  98. 

40.  Where  premises  are  let  at  a  fixed 
monthly  rent,  with  the  understanding  that 
the  tenant  shall  give  up  possession  whenever 
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the  landlord  tnay  require  them  for  his  own  use, 
the  letting  creates  a  tenancy'  at  will,  which 
can  only  be  terminated  by  a  full  month's  no- 
tice to  quit  at  the  end  of  one  of  the  regular 
monthly  periods :  Woodrow  v.  Michael,  13  M. 
187. 

41.  A  tenancy  from  month  to  month  with- 
out other  limitation,  and  determinable  at  the 
choice  of  either  party  to  the  lease,  is  a  tenancy 
at  will,  and  so  is  a  holding  over  pending  nego- 
tiations for  a  renewal  of  the  lease;  and  the 
tenant  is  entitled  to  notice  to  quit  even  if  he 
holds  over  without  paying  (H.  S.  §  5774):  Hil- 
sendegen  v.  Scheich,  55  M.  468. 

42.  A  tenant  who  is  allowed  to  hold  from 
year  to  year  so  long  as  no  other  tenant  is  found 
before  the  expiration  of  his  term  is  a  tenant 
at  will ;  and  if  ho  pays  rent  monthly  he  is  en- 
titled to  a  full  month's  notice  ending  with  the 
year  before  proceedings  can  be  taken  to  evict 
him :  Le  Tourneau  v.  Smith,  53  M.  473. 

43.  Where  a  house  was  sold  under  a  con- 
tract and  the  vendee  waived  the  contract  right 
to  its  completion  by  a  certain  date,  and  was 
allowed  to  take  possession  in  advance,  it  was 
held  that  the  contract  had  been  varied,  and 
that  the  vendee  did  not  hold  under  its  condi- 
tions, but  under  the  subsequent  provisions, 
and  was  therefore  a  tenant  at  will,  and  en- 
titled under  H.  S.  §  5774  to  three  months'  no- 
tice to  quit :  Williams  v.  Hodges,  41  M.  695. 

44.  A.  sold  a  house  to  B.,  reserving  the  pos- 
session and  use  thereof  four  months  as  part  of 
the  consideration  of  the  sale,  but  continued  to 
occupy  it  twenty  days  after  that  time  without 
any  special  arrangement.  Held,  that  B.'s  con- 
sent to  such  occupation  was  implied,  and  that 
A.  became  a  tenant  at  will,  entitled,  in  the  ab- 
tence  of  an  agreement  to  pay  rent  at  shorter 
intervals,  to  three  months'  notice  to  quit: 
Hoffman  «.  Clark,  63  M.  175. 

45.  One  who  has  moved  upon  another's  land 
with  his  consent  is  a  tenant  at  will,  and  en- 
titled to  notice  before  he  can  be  dispossessed 
by  a  grantee  of  the  premises:  Apphton  v. 
Bmkirk,  67  M.  407  (Oct.  27,  '87). 

46.  A  divorced  wife,  who  with  her  hus- 
band's consent  has  kept  possession  of  lands  to 
which  he  holds  the  legal  title,  is  at  least  a  ten- 
ant at  will,  and  entitled  to  notice  before  she 
can  be  disturbed:  Wilson  v.  Merrill,  38  M. 
107. 

47.  A  sale  of  the  premises  to  a  third  party 
does  not  of  itself  determine  the  tenancy  at  will 
existing  between  the  vendor  and  vendee  in  an 
executory  contract  of  purchase  of  land ;  under 
H.  S.  §  5774  notice  is  required:  Hogsett  v. 
Ellis,  17  M.  851. 

48.  A  tenancy  at  will  is  determined  by  the 


destruction  of  the  building  tenanted,  and  the 
ouster  of  the  tenant:  O'Brien  v.  Cavanaugh, 
61  M.  368. 

49.  The  right  of  possession  transferred  to 
the  grantee  by  a  deed  absolute  on  its  face  is 
not  defeated  by  a  subsequent  contract  to  re- 
convey  in  the  future  upon  certain  conditions, 
which  is  silent  upon  the  subject  of  possession ; 
and  the  grantor,  holding  over,  becomes  ten- 
ant, either  by  sufferance  or  at  will,  of  his 
grantee :  Bennett  v.  Robinson,  27  M.  26. 

60.  One  who  enters  under  lawful  title  and 
holds  over  without  right  and  by  reason  of  his 
landlord's  laches  after  the  termination  of  his 
interest  is  a  tenant  by  sufferance :  Kunzie  v. 
Wixom,  89  M.  884 ;  Abeel  v.  HubbeU,  52  M.  87. 

61.  The  notice  to  quit  to  which  a  tenant  at 
sufferance  is  entitled  cannot  be  claimed  by  one 
who  has  asserted  any  title  that  directly  or  im- 
pliedly negatives  the  right  to  put  an  end  to  his 
interest :  Kunzie  v.  Wixom,  89  M.  884. 

62.  A  grantor  who  remains  in  possession 
without  any  contract  becomes  a  tenant  at  suf- 
ferance, and  as  such  is  not  liable  for  rent: 
Stevens  v.  Hulin,  58  M.  93. 

53.  A  tenant  in  possession  who  has  attorned 
to  a  stranger  to  the  title  is  not  entitled  to  no- 
tice to  quit:  Steinhauser  v.  Kvhn,  50  M.  367. 

64.  Under  what  circumstances  a  person 
holding  over  after  foreclosure  of  a  mortgage 
on  the  premises  will  be  entitled  to  notice  to 
quit,  qvere:  Allen  v.  Carpenter,  15  M.  25. 

66.  A  notice  specifying  fourteen  days  is  a 
good  notice  to  quit  at  the  end  of  three  months, 
if  no  proceeding  is  instituted  upon  it  within 
that  time:  Hogsett  v.  Ellis,  17  M.  351. 

56.  In  proceedings  to  obtain  possession  of 
lands,  three  months'  notice  is  required  whether 
tenancy  is  at  will  or  by  sufferance,  so  that  it 
is  immaterial,  after  notice  given,  whether  the 
tenancy  change  from  one  form  to  the  other : 
Bennett  v.  Robinson,  27  M.  26. 

57.  Notice  to  quit,  where  premises  are  held 
from  month  to  month,  must  be  given  a  full 
month  before  the  day  on  which  a  new  holding 
would  begin.  Where  such  holding  begins  on 
the  first  of  the  month  a  notice  given  May  6th 
would  not  be  operative  until  July  1st:  Hart  v. 
Lindley,  50  M.  20. 

58.  Where  the  holding  under  a  lease  Is  from 
half  month  to  half  month,  the  terms  expiring 
in  the  middle  and  at  the  end  of  the  month,  a 
notice  to  quit  which  fixes  the  expiration  of  the 
lease  on  the  first  day  of  a  month  is  not  mate- 
rially erroneous,  though  it  should  not  extend 
into  the  half  month :  Detroit  Savings  Bank  v. 
Bellamy,  49  M.  317. 

59.  The  statutes  of  1838,  requiring  the  land- 
lord to  demand  possession  of  the  premises,  in 
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writing,  from  bis  tenant,  at  least  twenty  days 
before  summary  proceedings  to  recover  posses- 
sion, it  was  held  that  a  demand  requiring  the 
tenant  to  quit  the  premises  in  ten  days,  but 
which  was  served  twenty  days  before  proceed- 
ings were  instituted,  was  sufficient:  Chamber- 
li*  v.  Brown,  2  D.  130. 

60.  Where  a  lease  permitted  the  tenant  to 
keep  possession  until  another  building  should 
re  pat  in  proper  shape,  the  efficacy  of  a  notice 
to  quit,  unless  a  monthly  rent  at  a  higher 
figure  should  be  paid,  would  depend  on 
whether  the  other  building  was  ready;  if  it 
was,  proceedings  to  recover  possession  could 
be  based  on  the  notice  if  the  tenant  failed  to 
pay  the  higher  rent  for  seven  days  after  de- 
mand thereof:  If  Arty  v.  Martyn,  63  M.  602. 

61.  Summary  proceedings  to  recover  pos- 
session can  hardly  be  based  on  a  notice  to  quit 
that  leaves  the  tenant  an  option  to  remain  on 
payment  of  a  stated  rental :  Ibid. 

62.  Lapse  of  time  after  a  notice  to  quit  may 
create  a  new  tenancy:  Ibid. 

63.  A  tenant  at  will  can  waive  notice  to 
quit :  Moody  v.  Seaman,  46  M.  74. 

64.  A  notice  to  quit  waives  a  previous  no- 
tice: VArcy  v.  Martyn,  63  M.  602. 

66.  Where  a  sufficient  notice  to  quit  has 
been  given,  and  the  tenant  has  promised  to 
leave  at  a  fixed  date,  a  repetition  of  the  de- 
mand does  not  impair  the  effect  of  the  original 
notice:  Moody  v.  Seaman,  46  M.  74. 

66.  A  five  years'  lease  containing  a  clause 
by  which  the  lessee  agrees  to  give  up  the  lease 
if  his  lessor  concludes  to  build  on  the  prem- 
ises does  not  create  a  tenancy  at  will  strictly, 
but  rather  a  tenancy  upon  condition;  the 
lessee  is  entitled  to  reasonable  notice  of  the 
lessor's  determination  to  build,  and  of  his  de- 
sire that  the  lease  should  be  given  up  under 
said  clause ;  the  analogy  of  statutory  notices 
to  terminate  a  tenancy  at  will  governs  in  de- 
termining what  is  reasonable  notice.  Where 
the  lessor  actually  seized  and  held  possession 
of  the  premises,  and  began  building  on  them, 
it  was  held,  though  a  trespass  and  wholly 
wrongful,  to  be  a  clear  notice  of  the  lessor's 
wish  to  terminate  the  tenancy  and  have  pos- 
session of  the  premises,  and  to  have  the  same 
effect  as  notice  that  a  formal  notice  given  at 
the  time  would  have:  Shaw  v.  Hoffman,  25 
M.  162. 

67.  Where  a  tenant  holds  a  portion  of  a  lot 
under  a  lease  stipulating  that  he  shall  give  up 
the  lease  if  his  lessor  concludes  to  build  on  the 
premises,  his  tenancy  is  not  terminated  by 
the  landlord's  taking  possession  of  another 
portion  of  the  lot,  not  leased,  for  the  purpose 
of  building  on  that ;  such  taking  possession  is 


not  even  notice  of  the  lessor's  intention  to 
build  on  the  leased  portion :  Ibid. 

68.  Notice  to  quit  and  demand  of  posses- 
sion operate  as  an  assertion  of  the  intention  to 
forfeit  as  well  as  a  notice  to  quit:  Hogsett  v. 
Elli*,  17  M.  351. 

69.  If  a  purchaser  by  contract  has  leased 
the  premises  and  left  the  country,  notice  to 
quit  may  be  served  on  his  lessee:  Ibid. 

70.  The  contents  of  a  notice  to  quit  are 
provable  by  compared  copy  or  by  parol  without 
notice  to  produce  the  original:  Falkner  v. 
Beers,  2  D.  117.    See  Evidence,  §  1219. 

U.  Rights  and  liabilities. 
(a)  In  general. 

As  to  what  constitutes  Waste,  and  the 
remedies  therefor,  Bee  that  title. 

71.  Where  a  tenant  rents  premises  from  a 
firm,  paying  rent  to  it  as  landlord  and  owner, 
the  question  of  legal  title  is  unimportant  in 
determining  the  firm's  responsibility  to  the 
tenant  for  what  it  has  assumed  to  do  as  lessor 
in  the  firm  name :  Williams  v.  Shelden,  61  M. 
311. 

72.  Where  a  lease  empowers  a  tenant  to 
put  in  machinery  and  remove  it  at  the  expira- 
tion of  his  lease,  the  tenant  cannot  be  held 
liable  for  such  necessary  damage  to  the  free- 
hold as  is  occasioned  by  removing  the  ma- 
chinery with  due  care;  especially  if  the  partic- 
ular damage  is  not  specially  counted  on  and 
proved:  Hunt  v.  Potter,  47  M.  197. 

73.  The  owner  of  premises  in  possession  of 
a  tenant  will  not  be  liable  for  an  injury  occa- 
sioned by  the  premises  becoming,  subsequent 
to  the  leasing,  out  of  repair,  in  a  case  where 
the  obligation  to  repair  is  on  the  tenant,  and 
the  owner  has  no  legal  control  of  the  premises : 
Fisher  v.  Thirkell,  21  M.  1. 

74.  As  between  landlord  and  tenant  the 
tenant  is  presumptively  liable  for  a  nuisance 
on  the  premises  unless  the  lease  contemplated 
its  continuance,  in  which  case  both  would  be 
liable:  Samuelson  v.  Cleveland  Iron  Mining 
Co.,  49  M.  164. 

75.  The  tenant,  and  not  the  landlord,  is  lia- 
ble for  nuisances  originating  and  kept  up  dur- 
ing the  tenant's  exclusive  occupancy,  unless 
the  landlord  is  shown  to  be  responsible  for 
repairs.  So  held  where  the  nuisance  consisted 
in  overflowing  a  neighbor's  cellar  by  means  of 
leaky  and  defective  supply  and  water  pipes: 
Harris  v.  Cohen,  50  M.  324. 

76.  Defendant  rented  the  lower  floor  of  his 
building   to  plaintiff,  who  had  a  dry-goods 

store  there.    Upon  the  upper  floor,  which  was. 
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rented  to  other  tenants,  was  a  water-closet, 
under  their  control,  but  to  which  plaintiff  had 
access,  defendant  haying  no  control  over  it. 
Through  improper  use  by  some  unknown  per- 
son the  closet  became  obstructed,  the  water 
overflowed,  and  plaintiffs  store  was  damaged. 
Held,  that  defendant  was  not  liable :  Kenney 
v.  Barns,  67  M.  336  (Oct.  20,  '87). 

77.  The  owner  of  premises  who  has  leased 
them  to  a  tenant  without  covenanting  to  keep 
them  in  repair  is  not  liable  to  a  third  party 
who  is  injured  by  reason  of  their  being  out  of 
repair  while  they  are  in  the  tenant's  control, 
if  the  defect  complained  of  did  not  exist  at 
the  time  they  were  leased :  Johnson  v.  McMil- 
lan, 69  M.  86  (March  2,  '88). 

78.  So  far  as  regards  any  injury  by  third 
persons  to  the  use  of  land  during  a  term  of 
lease,  no  distinction  exists  between  the  rights 
of  tenants  for  years  or  other  terms  and  those 
of  owners  of  the  fee  in  possession.  A  term 
for  years  is  as  clearly  property  as  ownership  in 
fee,  and  just  as  much  entitled  to  the  protection 
of  the  law:  Grand  Rapids  Booming  Co.  v. 
Jarvis,  30  M.  803. 

70.  One  who  is  entitled  to  the  possession  of 
premises  can  remove  the  property  left  there  by 
a  previous  tenant,  if  he,  exercises  such  care  in 
doing  so  as  the  nature  of  the  property  de- 
mands; and  if  he  leaves  it  in  such  a  condition 
that  the  owner,  by  reasonable  diligence,  can 
take  it  uninjured,  he  is  not  bound  to  house  it 
or  otherwise  protect  it  until  the  owner  sees  fit 
to  take  possession :  United  Slates  Manuf.  Co. 
v.  Stevens,  152  M.  331. 

Damages  caused  by  landlord's  altering  other 
parts  of  leased  building,  see  Damages,  §§  117, 
183. 

Damages  for  interference,  trespass  or  un- 
lawful eviction  by  landlord,  see  Damages, 
§§  69,  98,  104,  181,  262-269,  384,  885. 

Treble  damages  for  wrongful  entry  or  evic- 
tion by  landlord,  see  Damages,  §§  421-427, 
438-448. 

Recoupment  by  tenant  of  damages  by  land- 
lord to  goods  on  premises,  see  Damages,  §  527. 

Damages  to  tenant  for  years  from  flowage, 
Bee  Damages,  §  287. 

(b)  Repairs. 

80.  A  lessor  is  under  no  general  obligation 
to  put  premises  in  repair,  and  his  covenants  to 
do  so  are  not  to  be  enlarged  beyond  their  fair 
intent,  and  he  is  not  responsible  for  any  dam- 
ages not  contemplated  by  the  lease  as  charge- 
able to  him,  as  the  result  of  a  failure:  Clark 
v.  Babcock,  23  M.  164. 

81.  The  owner  of  a  building  owes  a  sub- 


tenant, who  is  in  possession  without  his  knowl- 
edge or  consent,  no  dnty  to  keep  the  premises 
in  repair:  Donaldson  v.  Wilson,  60  M.  86. . 

82.  Where,  in  consequence  of  the  lessor's 
failure  to  repair,  as  he  has  covenanted,  the 
flume  of  a  saw-mill,  the  mill  becomes  useless, 
the  lessee  is  not  obliged  to  make  the  repairs 
himself,  deducting  the  expense  thereof  from 
the  rent,  but  may  abandon  the  premises :  Bost- 
wick  v.  Losey,  67  M.  564  (Not.  10,  "87). 

Damages  for  failure  to  repair,  see  Damages, 
§182. 

Recoupment  for  breach  of  covenant  to  re- 
pair not  allowed  in  summary  proceedings,  see 
Damages,  §  528. 

Further  as  to  repairs,  see  supra,  §§  73-77. 

(c)  Improvements/  erections. 

83.  To  entitle  a  tenant  to  be  paid  for  im- 
provements be  has  made,  there  must  be  be- 
tween him  and  his  landlord  as  definite  an 
agreement  as  any  other  contract  of  employ- 
ment :  Leslie  v.  Smith,  33  M.  65. 

84.  A  tenant's  erections  are  not  brought 
within  a  subsequent  mortgage  on  the  prem- 
ises by  the  tenant's  neglect  to  remove  them 
on  a  renewal  of  his  lease  by  a  new  landlord : 
Kerr  v.  Kingsbury,  89  M.  150. 

85.  A  tenant's  sale  as  personalty  of  per- 
manent fixtures  and  the  taking  back  of  a 
chattel  mortgage  upon  them  does  not  affect 
the  landlord's  rights :  O'Brien  v.  Kusterer,  27 
M.  289.    And  see  FrsruEES,  IL 

(d)  Emblements. 

86.  Under  an  arrangement  for  raising  a 
single  crop  on  shares,  the  possession  of  the 
premises  is  held  by  the  owner  of  the  land, 
either  alone  or  in  common  with  the  party 
who  sowed  the  seed:  Wetts  v.  Hottenbeck,  87 
M.  504. 

87.  A  tenant's  right  to  sell  growing  crops 
on  abandoning  the  land  during  the  life  of  his 
lease  is  not  shown  to  be  lost  by  failure  to  per- 
form the  conditions  of  the  lease,  unless  it  also 
appears  that  there  was  a  clause  of  forfeiture 
for  non-performance:  Dayton  v.  Vandoozer. 
89  M.  749. 

88.  After  a  lease  was  cancelled  the  land- 
lord told  the  tenant  to  put  in  and  harvest 
fall  wheat,  and  promised  that  he  should  have 
his  just  and  lawful  share  of  it,  but  afterwards 
harvested  and  kept  it  himself.  Held,  that 
they  were  tenants  in  common  of  the  wheat 
under  a  valid  agreement,  and  that  the  tenant 
cquld  maintain  assumpsit  on  the  common 
counts  for  the  value  of  his  share :  McLaugh- 
lin v.  Salley,  46  M.  21& 
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89.  One  who  bays  a  growing  crop  of  wheat 
from  a  tenant  who  owes  no  rent  and  whose 
lease  is  good  is  not  divested  of  title  by  the 
tatter's  subsequent  default  and  abandonment 
of  the  premises  to  his  landlord :  Nye  v.  Pat- 
terson, 85  M.  41& 

SO.  The  rights  of  one  who  has  bought  a 
crop  from  a  tenant  will  be  protected  as  against 
a  subsequent  forfeiture  of  the  lease  and  the 
landlord's  re-entry:  Miller  v.  Havens,  51  M. 
483. 

91.  Where  a  lessee  whose  lease  gave  him  the 
option  of  renewing  it  at  the  same  rate  if  the 
premises  were  not  sold  wrote  to  the  lessor  in 
the  July  preceding  the  expiration  of  the  lease, 
while  the  two  were  negotiating  for  a  surren- 
der at  the  end  of  the  term,  a  letter  stating  the 
terms  upon  which  he  would  surrender,  and 
adding  "  I  shall  want  to  know  soon,  as  I  shall 
want  to  commence  plowing  next  week," 
held  that,  in  the  absence  of  any  response 
from  the  lessor,  the  lessee  was  authorized  to 
proceed  and  put  in  his  wheat  crop  in  the  full 
belief  that  he  was  to  hold  the  farm  for  an- 
other year;  that  the  fact  that  the  lessee  was 
notified  in  the  spring  immediately  preceding 
the  expiration  of  bis  lease  tbat  the  farm  had 
been  sold,  and  he  could  stay  no  longer,  where- 
upon he  left  the  premises,  is  immaterial;  and 
that  where  the  lessee,  after  leaving,  returned 
and  harvested  his  wheat,  the  lessor's  grantee 
could  not  bring  replevin  for  any  portion  of  the 
wheat:  StarJeeyv.  Horton,  65  M.  96 (Feb.  10, 
•87)l 

92.  One  who,  without  fault  on  the  land- 
lord's part,  rescinds  his  oontract  to  farm  an- 
other's land,  and  abandons  the  premises,  yields 
his  right  to  the  crop  sown:  Kiplinger  v. 
Green,  61  M.  840. 

98;  Under  a  contract  by  which  lessees  work 
a  farm  on  shares,  it  seems  to  be  their  duty  to 
deliver  to  the  lessor  his  share,  and  not  his 
duty  to  parcel  their  shares  oat  to  them:  Coe 
v.  Wager,  42  M.  49. 

Damages  for  landlord's  wrongful  conversion 
of  crop,  see  Damages,  §  822. 

(e)  Liem. 

94.  A  lien  on  property  given  by  a  lease  to 
secure  the  performance  of  its  conditions  is 
inseparable  from  the  lease,  and  can  only  be 
enforced  against  the  lessee  by  the  landlord  or 
his  assignee :  Hansen  v.  Prince,  45  M.  519. 

96.  A  clause  in  a  lease  providing  that  any- 
thing placed  on  the  premises  shall  be  liable  for 
tiie  rent,  and  that  the  lease  shall  constitute  a 
mortgage  to  secure  it,  and  that  on  default  the 
lessor  may  seize  and  sell  the  property  on  cer- 


tain notice  and  may  retain  from  the  proceeds 
the  rent  and  the  "  costs  of  such  sale,"  does 
not  justify  the  detention  of  property  so  seized 
if  the  rent  is  paid  without  sale  and  there  is  no 
showing  of  actual  costs  or  of  information 
thereof  to  the  lessee,  or  of  any  notice  of  pro- 
ceedings to  be  taken :  Hamilton  v.  Langley, 
52  M.  549. 

96.  A  clause  in  a  lease  stipulating,  by  way 
of  securing  the  payment  of  rent,  that  "all 
goods,  wares  and  merchandise,  household  fur- 
niture, fixtures  or  other  property  which  are 
or  shall  be  placed  in  or  on  said  premises  by 
them,  shall  be  liable,  and  this  lease  shall  con- 
stitute a  lien  or  mortgage  on  said  property," 
does  not  cover  the  dwelling-house  upon  the 
premises :  KuscheU  v.  Campau,  49  M.  84. 

97.  By  the  terms  of  a  lease  of  a  planing- 
mill  the  lessors  were  to  have  a  lien  for  un- 
paid rent  upon  all  improvements  made  by  the 
lessee  on  the  premises,  and  the  lessee  was  au- 
thorised to  remove  —  in  case  the  rent  should 
be  paid  — all  machinery  placed  thereon  by 
him,  such  machinery  to  be  treated  by  both 
parties  as  "chattel  property."  Held,  that  no 
present  lien  upon  or  interest  in  the  machinery 
was  created  by  the  lease,  and  that  it  was  sub- 
ject to  mortgage  by  the  lessee  as  personalty : 
Booth  v.  Oliver,  67  M.  664  (Jan.  5,  '88). 

III.  Leases. 

As  to  validity  of  lease  under  the  Statute 
o*  Frauds,  see  tbat  title,  §§  90-94, 166. 

(a)  In  general. 

98.  A  lease  for  years  does  not  contravene 
the  statute  against  perpetuities :  Toms  v.  Will- 
iams, 41  M.  558. 

99.  An  agreement  for  a  lease  and  the  lease 
itself  are  different  things:  Tillman  v.  Fuller, 
18  H.  118;  Whiting  v.  Ohlert,  52  M.  462. 

100.  A  lease  may  be  made  to  take  effect  in 
the  future,  and  the  estate  does  not  begin  with 
the  contract,  but  with  the  future  period: 
Whiting  v.  Ohlert,  52  M.  462. 

101.  It  seems  that  usage  permits  a  lease  to 
be  executed  by  exchanging  duplicates,  each 
of  which  is  signed'  only  by  the  other  party : 
Campau  v.  Lafferty,  48  M.  429. 

102.  Where  the  assignee  of  an  invalid  lease 
has  abandoned  bis  family  and  a  new  lease  is 
given  to  his  wife,  running  in  his  name  but 
signed  by  her  by  attaching  her  mark  to  his 
name  without  authority  from  him,  be  is  not  a 
party  to  the  lease,  and  if  she  and  her  minor 
children  farm  the  land  she  is  entitled  to  the 
crops:  Cody  v.  Phelps,  47  M.  481. 

103.  There  is  no  error  in  rejecting  vague 
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evidence  offered  by  an  alleged  lessee  to  show 
that  he  did  not  understand  he  was  making  a 
lease  when  he  signed  the  instrument,  where 
such  evidence  is  opposed  to  the  testimony  of 
the  subscribing  witnesses,  and  where  the  lessee 
has  made  no  protest  for  sixteen  years  after 
discovering  the  alleged  mistake :  Campau  v. 
Lafferty,  50  M.  114. 

104.  Neglect  to  cultivate  does  not  author- 
ize cancelling  a  lease  on  the  ground  that  the 
lessee  obtained  it  by  the  fraudulent  representa- 
tion that  he  was  a  skilful  farmer:  Arnold  v. 
Bright,  41  M.  207. 

105.  An  agreement  by  a  lessee,  in  a  mem- 
orandum signed  by  him  at  the  foot  of  the 
lease,  constitutes  a  part  of  the  lease:  Norris 
v.  Showerman,  W.  208,  2  D.  16. 

106.  In  determining,  in  an  action  for  rent 
upon  an  oral  lease,  the  time  when  the  lease 
commenced,  it  is  proper  to  consider  the  time 
when  defendant  went  into  possession,  the 
time  from  which  he  paid  the  rent,  and  all 
other  circumstances  throwing  light  upon  the 
question :  Pendill  v.  Neuberger,  67  M.  562  (Nov. 
10,  '87). 

107.  The  parties  to  a  lease  do  not,  as  matter 
of  law,  continue  subject  to  its  terms,  where 
the  tenant,  against  the  landlord's  will,  holds 
over  and  continues  i»  possession,  and  seeks  to 
bind  the  landlord  by  provisions  of  the  lease 
which  have  become  inapplicable  in  conse- 
quence of  changes  in  the  premises:  Ives  v. 
Williams,  60  M.  100. 

108.  Leases  by  the  special  guardian  of  an 
incompetent  person  do  not  continue  of  their 
own  force  beyond  the  ward's  life-time :  Cam- 
pau v.  Shaw,  15  M.  226. 

109.  Leases  to  secure  the  payment  of  bonds 
can  have  no  greater  force  than  the  bonds: 
McKee  v.  Grand  Rapids  <fc  R.  L.  St.  R.  Co., 
41  M.  274. 

(b)  Construction  and  effect. 

110.  The  intent  of  a  written  lease  must  be 
gathered  from  an  examination  thereof  as  a 
whole,  and  such  a  construction  must  be  put 
on  it,  if  possible,  as  will  render  all  its  clauses 
harmonious  and  consistent ;  it  is  against  well 
settled  rules  to  give  it  a  naraow  and  techical 
interpretation  based  on  some  particular  word 
or  clause:  Harlow  v.  Lake  Superior  Iron  Co., 
86  M.  105. 

111.  Where,  at  the  time  a  lease  is  exe- 
cuted, a  third  party  executes  under  seal,  upon 
the  back  thereof,  an  agreement  to  become 
surety  for  the  payment  of  the  rent  and  per- 
formance of  the  covenants  mentioned  in  the 
lease,  such  agreement  becomes  a  part  of  the 


lease,  and  he  may  be  sued  jointly  with  the 
lessees  for  the  rent  due ;  and  a  subsequent  re- 
duction of  the  rent  without  his  knowledge  or 
consent  does  not  discharge  him :  Preston  v. 
Huntington,  67  M.  189  (Oct.  6,  '87). 

112.  No  particular  form  of  words  is  neces- 
sary, in  a  lease  from  month  to  month,  to  con- 
stitute a  condition  precedent  to  the  vesting  of 
the  tenant's  estate,  but  unless  the  mutual  in- 
tention that  it  shall  be  a  condition  appears 
from  the  language  or  circumstances,  it  will  ba 
treated  only  as  a  covenant:  Hilsendegen  v. 
Seheich,  55  M.  468. 

113.  A  mere  agreement  by  a  tenant  from 
month  to  month  to  pay  rent  in  advance  is  a 
personal  covenant,  and  not  a  condition  pre- 
cedent to  the  right  of  possession :  Ibid. 

1 14.  An  oral  stipulation  for  rent  at  a  speci- 
fied annual  rate,  but  without  stating  for  bow 
long,  amounts  to  a  lease  for  a  year  only:  Ben- 
fey  v.  Congdon,  40  M.  283. 

115.  For  the  construction  of  the  terms  of  a 
lease  of  water-power,  see  Norris  v.  Shower- 
man,  W.  206,  2  D.  16. 

116.  A  lease  of  land  to  a  tenant,  "  to  have 
and  to  hold,  to  use  and  control  as  he  thinks 
proper,  for  his  benefit  during  his  natural  life," 
is  a  lease  without  impeachment  for  waste: 
Stevens  v.  Rose,  69  M.  259  (April  6,  '88). 

117.  A  lease  of  a  salt-well  implies  no  cove- 
nant that  the  well  shall  be  of  any  particular 
productive  capacity.  In  the  absence  of  any 
distinct  agreement  the  lessee  takes  it  as  ho 
finds  it:  Clark  v.  Babeock,  28  M.  164. 

118.  Where  the  lessor  of  salt-works  was 
made  liable  to  a  deduction  of  rent  for  delays 
caused  by  breakage,  etc,  and  was  required  to 
have  the  works  in  order  by  a  given  time  be- 
fore the  opening  of  the  business  season,  in  de- 
fault of  which  the  lessee  was  authorized  to 
complete  the  work  at  his  expense  and  deduct 
the  same  from  the  first  payments,  it  was  held 
that  the  lease  contemplated  that  the  lessee, 
having  the  same  time  allowed  him  as  was 
given  to  the  lessor,  would  be  able,  after  the 
lessor's  default,  to  finish  the  work  before  the 
business  season,  and  that  it  did  not  authorize 
any  claim  for  damages  for  delay  from  the  les- 
sor's failure  to  do  the  work  in  time,  the  rem- 
edy iu  the  lease  being  evidently  deemed  suffi- 
cient to  prevent  any  probable  loss  to  the  lessee 
from  such  delay :  Ibid. 

119.  A  lease  of  a  farm,  granting  to  the 
tenant  "  the  privilege  to  keep  and  harvest  all 
the  crops  (in  case  the  land  is  sold)  which  he 
may  have  put  in,  and  have  either  pay  for 
what  he  may  do  in  preparing  to  put  in  other 
crops,  or  the  privilege  of  putting  them  in  and 
harvesting  the  same,  for  the  term  of  one  year, 
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w;th  the  privilege  of  three  years,  if  not  sooner 
sold,  from  and  after  the  1st  day  of  April, 
A.  D.  1868,"  the  lease  containing  an  agreement 
on  the  tenant's  part  to  "  hire  the  said  premises 
for  the  term  of  one  or  more  years,  as  above 
mentioned,"  and  that  he  would  "  not  put  in 
more  than  twenty  acres  of  wheat  in  any  one 
year,"  was  held  to  confer  upon  the  tenant  the 
right  to  harvest  a  field  of  wheat  of  not  more 
than  twenty  acres,  after  the  expiration  of  the 
lease :  Brown  v.  Parsons,  28  M.  24, 

120.  "Damages  by  the  elements,"  which 
are  ordinarily  excepted  from  a  lessee's  cove- 
nant to  keep  in  repair,  cover  destruction  by  fire 
occurring  without  fault  or  negligence  in  the 
leasee:  Van  Warmer  v.  Crane,  51  M.  868. 

121.  A  covenant  in  the  lease  of  a  wooden 
building,  binding  the  landlord  to  rebuild  in 
case  it  burns,  is  released  by  the  passage  of  a 
valid  municipal  ordinance  forbidding  the  erec- 
tion of  wooden  buildings :  Cordes  v.  Miller,  89 
M.581. 

122.  Under  a  covenant  to  surrender  prem- 
ises in  as  good  condition  as  when  taken,  rea- 
sonable use  and  wear  and  injury  by  the  ele- 
ments excepted,  a  tenant  cannot  tear  out  im- 
provements which  he  has  himself  put  in,  if 
their  removal  injures  the  freehold:  Murray  v. 
Moross,  37  M.  208. 

123.  A  lease  of  an  hotel  covenanted  that 
new  furniture  added  by  the  lessees  should  be 
included  in  the  inventory  to  be  made  up  when 
the  lease  expired,  and  accounted  for  accord- 
ingly, and  that  tbe  lessor  should  have  the  right 
to  take  possession  of  it.  Held,  that  this  cove- 
nant could  not  cover  furniture  belonging  to  a 
thir.l  person  but  allowed  by  the  lessee  to  be 
placed  on  the  premises:  Beecherv.  Bartlett,  42 
M.  60. 

124.  A  lease  for  a  term  of  years  stipulated 
that  after  the  term  had  elapsed  either  party 
might  notify  the  other  of  the  selection  of  an 
appraiser  to  make  a  valuation  of  the  property, 
and  if  the  other  did  not  select  another  ap- 
praiser within  thirty  days  he  might  do  it  him- 
self, and  the  appraiser  so  chosen  might  make 
a  valuation  of  the  property  which  the  lessor 
must  pay  on  surrender  of  the  premises  and 
buildings,  within  thirty  days  after  such  sur- 
render, the  amount  of  the  valuation  to  be  a 
lien  on  the  premises  until  paid.  Held,  that 
the  lessee  is  not  entitled  to  remain  in  possession 
while  the  appraisal  is  in  progress:  Bressler  v. 
Darmstaetter,  57  M.  311. 

125.  Where  a  lease  does  not  provide  for  re- 
entry en  breach  of  condition,  and  there  is  no 
agreement  that  a  failure  to  perform  shall 
operate  as  a  forfeiture  or  termination  of  the 
lease,  the  tenant  cannot  for  such  cause  be  said 


to  "  hold  over"  contrary  to  the  terms  of  the 
lease:  Pickard  v.  Kleis,  56  M.  804. 

126.  The  re-entry  clause  in  a  lease  provides 
for  its  termination  if  tbe  tenant  holds  over 
contrary  to  the  condition*  or  covenants  thereof. 
Held,  that  this  refers  to  such  conditions  and 
covenants  as  are  in  the  nature  of  limitations, 
and  not  to  the  lessee's  mere  agreement  to  do 
certain  things :  Langley  v.  Ross,  55  M.  168. 

127.  The  erasure  of  a  re-entry  clause  in  a 
lease  divests  the  landlord  of  the  statutory  rem- 
edy for  recovering  possession  on  the  tenant's 
default  in  paying  rent,  because  no  terms  of 
limitation  are  left  in  the  lease,  and  the  cov- 
enants are  no  longer  linked  with  a  condition : 
Ibid. 

128.  D.  agreed  by  written  lease  dated  August 
18  to  let  M.  "have  possession  of  the  building 
in  which  this  business  is  kept  till  the  brick 
store  on  the  corner  is  in  a  proper  shape  for 
business,  for  the  sum  of  fifty  dollars,  payable 
on  the  1st  day  of  January."  Held,  that  D. 
could  not  show  that  the  original  understand- 
ing was  for  flOO  a  year,  while  the  proposition 
to  pay  fifty  dollars  was  conditional  on  the 
speedy  completion  of  the  corner  store;  also 
that  M.  was  not  liable  for  more  than  fifty 
dollars,  and  his  tenancy  continued  until  that 
storo  was  "  in  proper  shape  for  business,"  how- 
ever distant  that  event  might  be:  EfArcy  v. 
Martyn,  68  M.  603. 

129.  A  stipulation  in  a  two  years' lease  that 
if  the  lessor  sells  within  the  first  year  the  sale 
shall  be  subject  to  the  lease  for  that  year,  and 
if  afterwards,  that  it  shall  be  subject  to  the 
lease  for  the  second  year  or  to  such  compro- 
mise as  the  parties  may  enter  into,  requires 
the  lessee  to  give  up  possession  at  the  end  of 
the  first  year  if  sale  is  made  within  that 
period:  Jochenv.  Tibbells,  B0  TA.  88. 

130.  A  lease  provided  that  the  lessee  should 
"  have  the  privilege  of  renting  said  premises 
for  another  year  at  the  same  rate,  provided  the 
lessor  does  not  sell  the  same."  Held,  that  the 
sale  meant  was  an  open,  notorious  one,  that 
should  be  brought  home  to  the  lessee's  knowl- 
edge; and  until  such  notice  he  is  entitled  to 
deal  with  the,  lessor,  the  apparent  owner  of  the 
title,  the  same  as  if  he  were  the  actual  owner, 
and  the  grantee  in  a  secret  conveyance  will  be 
bound  by  the  acts  and  declarations  of  his 
grantor,  the  lessor,  until  he  takes  some  steps 
to  inform  the  lessee  of  the  sale:  Starkey  v. 
Horton,  65  M.  96. 

131.  Premises  were  leased  for  one  year, 
the  lease  to  be  renewed  "  if  both  parties  are 
suited,  for  eight  years,  reserving  the  right  to 
sell,"  and  after  six  years'  occupation  the  les- 
sors sold  the  premises  to  their  nephews  and 
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nieces  for  $8,  and  a  promise  to  give  their  sym- 
pathy and  good-will  to  the  grantors.  Held, 
that  the  sale  terminated  the  lease :  Wallace  v, 
Bahlhorn,  68  M.  87. 

132.  Lease  "  for  the  term  of  one  year  with 
the  privilege  of  having  the  same  three  years 
at  the  same  rate,"  at  lessee's  option,  and  con- 
taining a  covenant. that  the  lessee  would,  at 
the  end  of  said  term,  deliver  up  quiet  posses- 
sion of  the  premises."  Held,  that  the  lessee 
by  continuing  in  possession  after  the  end  of 
the  first  year  elected  to  hold  the  premises  for 
the  full  term  of  three  years:  Delashman  v. 
Berry,  HO  M.  292. 

133.  A  year's  lease  gave  the  privilege  of 
an  extension  for  three  years  if  written  notice 
of  the  intention  to  continue  should  be  given 
thirty  days  before  the  expiration  of  the  year. 
Held,  that  the  estate  created  by  the  lease  ter- 
minated at  the  end  of  the  year  if  the  notice 
was  not  given  as  stipulated ;  and  that  an  ad- 
ditional estate  for  three  years  could  not,  under 
H.  8.  §  6181,  be  created  by  any  oral  agree- 
ments or  any  waiver  of  the  stipulation,  actual 
or  constructive,  even  though  the  tenant  held 
over  (distinguishing  Delashman  v.  Berry,  su- 
pra, §  182,  in  that  the  option  allowed  in  that 
case  did  not  have  to  be  expressed  in  writing) : 
Belter  v.  Robinson,  50  M.  264. 

134.  A  three  years'  lease  of  a  farm  -stipu- 
lated that  if  the  land  were  sold  for  a  certain 
sum  the  tenant  should  immediately  surrender 
possession  on  being  reimbursed  for  his  labor 
and  crops ;  it  further  provided  tbat  if  the  land- 
lord did  not  return  to  his  farm  to  occupy  it 
himself  the  tenant  was  to  have  the  privilege  of 
continuing  to  farm  the  premises  as  heretofore. 
Held,  that  in  summary  proceedings  to  recover 
possession  for  violation  of  the  provisions  of  the 
lease  the  return  of  the  landlord  was  properly 
treated  as  on  the  same  footing  as  a  Bale  to  a 
third  person,  and  that  on  coming  in  at  the 
end  of  the  second  year  after  three  months'  no- 
tice, and  offering  to  pay  for  labor  and  crops, 
the  landlord  had  aright  to  resume  possession: 
Lord  v.  Walker,  49  M.  606. 

(o)  Assignment  and  sub-lease. 

135.  One  of  two  lessors,  even  if  the  other 
be  his  wife,  cannot  assign  the  lease :  Hecht  v. 
Ferris,  45  M.  876. 

136.  A  lease  upon  shares  is  a  personal  con- 
tract and  not  assignable  where  the  amount  of 
rent  received  must  depend  on  the  character 
and  skill  of  the  lessee,  or  where  it  gives  the 
lessee  .the  use  of  the  lessor's  tools  on  condition 
that  they  may  be  properly  kept:  Randall  v. 
Chubb,  46  M.  811. 


137.  An  agent  executed  a  lease  to  certain 
parties  for  his  principal  While  it  was  still  in 
force  the  principal  executed  an  independent 
lease  of  the  same  premises  to  the  agent,  who 
then  orally  leased  them  for  a  smaller  rent  than 
before  to  the  original  tenants,  who  continued 
in  possession  without  change.  Held,  that  the 
original  lease  was  surrendered  by  operation  of 
law,  and  not  assigned  to  the  agent,  and  there- 
fore that  he  could  cot  claim  from  the  tenants 
the  difference  in  rent  between  the  two:  Donk- 
ersleyv.  Levy,  38  M.  54. 

138.  "Where  the  lessee  assigns  his  interest 
in  the  whole  or  a  part  of  the  demised  prem- 
ises for  the  residue  of  the  unexpired  term, 
the  assignee  is  substituted  in  place  of  the 
original  lessee  as  tenant,  and  stands  in  that 
relation  to  the  original  lessor.  But  where  the 
demised  premises  are  let  for  a  part  only  of  the 
unexpired  term,  the  assignee  is  only  a  sub- 
lessee, and  the  relation  of  landlord  and  ten- 
ant does  not  exist  between  him  and  the  original 
landlord:  Lee  v.  Payne,  4  M.  106. 

139.  A  covenant  by  a  lessee  not  to  transfer 
the  lease  without  the  consent  of  the  lessor 
does  not  inhibit  a  sub-letting  by  the  lessee : 
Copland  v.  Parker,  4  M.  660. 

140.  A  lease  by  the  lessee  of  the  three 
lower  stories  and  the  cellar  of  a  four-story 
store,  which  the  lessee  held  under  a  lease  in 
which  he  had  covenanted  "not  to  transfer 
this  lease,"  was  held  no  breach  of  this  cov- 
enant: Ibid. 

141.  The  lease  of  a  building  excepted  all 
the  upper  story  but  the  front  room,  and  stip- 
ulated that  if  the  tenant  re-leased,  or  assigned 
the  lease,  without  the  landlord's  written  con- 
sent, the  latter  might  re-enter.  Held,  that  a 
license  from  the  tenant  to  a  third  person  to  use 
a  single  apartment  on  the  ground  floor  for 
thirty  days,  or  even  a  sub-lease  of  the  apart- 
ment for  such  a  period,  was  not  a  breach  of 
the  condition,  and  that  even  if  it  was,  the 
landlord  was  bound  to  show  that  it  was  with- 
out his  written  consent,  before  he  could  re- 
cover possession  of  the  premises  in  summary 
proceedings:  Leduke  v.  Barnett,  47  M.  158. 

142.  One  who  has  taken  a  tenant's  interest 
without  the  landlord's  knowledge  or  consent 
takes  subject  to  the  obligations  assumed  by 
the  tenant,  and  cannot  be  allowed,  through 
their  non-perfcrmance,  to  gain  any  advantage 
as  against  the  landlord :  Bertram  v.  Cook,  83 
M.  518. 

(d)  Breach;  forfeiture. 

143.  Forfeiture  clauses  in  a  lease  are  not 
favored  by  the  courts,  and  their  effect  will  be 
restricted  as  far  as  possible;  but  when  the 
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lease  explicitly  provides  that  the  landlord  mal- 
treat it  as  void  upon  breach  of  condition  by 
the  tenant,  bis  election  to  do  so  dissolves  the 
relation  between  him  and  his  tenant:  Miller 
v.  Havens,  51  M.  482. 

144.  Where  a  tenant  had  covenanted  in  the 
lease  to  pay  certain  taxes,  it  is  no  breach  if, 
under  a  warrant  for  the  collection  of  the  as- 
sessment, the  tax  was  paid  by  a  sale  of  his 
leasehold  interest  and  of  buildings  erected  by 
him  upon  the  premises.  It  was  satisfied  out 
of  the  tenant's  and  not  the  landlord's  property : 
Ooode  v.  RuehU,  23  M.  30. 

145.  Where  one  of  the  conditions  of  a  lease 
is  the  payment  of  taxes  by  the  lessee,  and  a 
clause  provides  for  re-entry  upon  breach  of 
condition,  it  cannot  be  held  that  this  clause 
does  not  apply  to  a  failure  to  pay  taxes,  on  the 
ground  that  another  clause  makes  a  building 
on  the  premises  security  for  their  payment;  a 
lessor  .may  have  double  security  if  his  lessee 
consents  to  give  it:  Brand  v,  Frumveller,  82 
M.  215. 

146.  A  lessee's  omission  to  pay  a  paving 
assessment  could  not  properly  be  treated  as  a 
breach  of  bis  contract,  if  it  arose  from  a  ques- 
tion as  to  the  validity  of  the  assessment,  and 
if  he  paid  it  when  its  validity  was  settled : 
Eberts  v.  Fisher,  54  M.  294. 

147.  The  condition  that  the  tenant  shall 
not  cease  to  use  the  house  as  a  dwelling  is  a 
reasonable  ground  of  forfeiture:  Marsh  v. 
Bristol,  65  M.  878  (April  14,  "87). 

148.  A  lessee's  covenant  to  insure  the  prop- 
erty and  to  assign  the  insurance  policy  to  the 
lessor  was  held  not  to  have  been  broken  where 
the  insurance  was  in  fact  effected,  but  where, 
apparently  by  tacit  consent  of  all  parties,  the 
practice  of  assigning  was  discontinue  1  after  a 
year  or  two.  A  court  of  equity  would  treat 
the  stipulated  insurance  as  held  in  trust  for 
the  lessor:  Eberts  v.  Fisher,  64  M.  294. 

140.  A  lease  of  wine  and  billiard  rooms 
provided  for  re-entry  in  case  of  non-perform- 
ance of  any  of  the  covenants  at  any  of  the 
times  mentioned  for  the  performance  thereof. 
There  were  conditions  against  encumbering 
furniture  or  violating  the  law  and  ordinances 
relating  to  the  business.  Held,  that  as  these 
conditions  were  continuous  in  their  nature, 
any  breach  of  them  would  be  a  breach  of  the 
time  mentioned  for  their  performance;  and 
would  be  a  cause  of  forfeiture:  Alexander  v, 
Hodges,  41  M.  691. 

160.  In  a  particular  case  the  court  held  that 
there  had  been  no  such  breach  of  the  covenant 
to  repair  as  would  operate  as  a  forfeiture  of 
the  lessee's  rights  under  the  lease:  Eberts  v. 
Fisher,  54  M.  294, 


161.  A  personal  lease  is  forfeited  by  an  as- 
signment and  attempt  to  give  the  assignee 
possession,  and  the  lessor  may  take  immediate 
steps  to  recover  the  premises:  Randall  v. 
Chubb,  46  M.  811. 

162.  A  lease  provided  for  forfeiture  in  case 
of  assignment  by  S. ',  the  lessee.  It  was  to  ex- 
pire in  1884.  In  1881  it  was  indorsed  by  the 
lessor,  "  For  a  valuable  consideration  I  hereby 
give  8.  the  privilege  of  occupying  the  store 
mentioned  in  this  lease  for  ten  years  from 
1884,"  the  indorsement  providing  further  that 
the  rent  should  be  the  same,  and  all  improve- 
ments were  to  be  the  lessor's  property  "as 
part  of  the  consideration  for  extending  lease." 
Held,  that  the  indorsement  constituted  a  new 
letting,  cancelling  the  old  lease,  and  could  not 
be  forfeited  by  an  assignment:  Walsh  v.  Mar- 
tin, 69  M.  29. 

16S.  A  lease  of  a  billiard-room  provided 
that,  in  case  of  the  violation  of  conditions,  the 
lessor  might  re-enter,  have  again,  retain,  re- 
possess, etc.  Held,  that  absolute  notice  to 
quit  and  demand  of  possession,  made  at  such 
a  time  and  place  that  if  complied  with  posses- 
sion would  be  at  once  secured,  constituted  a 
sufficient  re-entry:  Alexander  v.  Hodges,  41 
M.  691. 

164.  Where  a  lease  is  forfeited  for  non- 
performance of  its  conditions,  no  notice  of  re- 
entry or  of  intention  to  re-enter  is  necessary : 
Pendill  v.  Union  Mining  Co.,  64  M.  172. 

155.  At  common  law  and  by  statute  a  de- 
mand for  the  rent  or  royalty  due  is  necessary 
before  the  lessor  can  re-enter,  bnt  such  de- 
mand can  be  waived  by  the  parties :  Ibid. 

156.  Where  the  agreed  mode  of  declaring 
a  lessor's  election  to  forfeit  the  lease  is  by  re- 
entry and  taking  possession,  he  has  the  right, 
and  it  is  his  duty,  in  the  first  instance  to  resort 
to  it;  and  if  prevented  from  so  doing  he  may 
adopt  any  other  lawful  mode  to  obtain  posses- 
sion: Ibid. 

167.  The  party  entitled  to  the  possession  of 
property  may  take  it  in  any  manner  that  does 
not  involve  a  breach  of  the  peace,  and  H.  S. 
§  8296,  making  a  demand  for  payment  of  rent 
a  condition  precedent  to  re-entry,  does  not 
take  away  this  right :  Ibid. 

158.  Though  a  lease  gives  the  lessor  the 
right  to  terminate  it  without  notice,  yet  if 
proceedings  to  gain  possession  are  necessary 
they  must  be  taken  by  the  statutory  sum- 
mary method  or  by  action  of  ejectment: 
Ibid. 

159.  Continuing  conditions  in  a  lease  are 
not  necessarily  waived  by  receipt  of  rent  after 
they  have  been  violated ;  the  lessor  can  exer- 
cise forbearance  in  furtherance  of  his  own  in- 
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terests  and  those  of  the  tenant:  Alexander  v. 
Hodges,  41  M.  691. 

160.  The  mere  receipt  of  rent  due  before 
forfeiture,  after  the  lease  has  been  forfeited, 
is  not  a  waiver  of  the  forfeiture :  Pendill  v. 
Union  Mining  Co.,  64  M.  172. 

(e)  Surrender,'  novation  and  renewal. 

161.  Where,  after  agreeing  to  surrender  a 
lease,  the  lessee  Bays  to  the  lessor,  "  you  may 
consider  the  ground  in  your  possession  this 
evening,"  and  acting  upon  that  statement  the 
lessor  takes  possession  without  hindrance,  and 
keeps  it,  the  surrender  is  as  effective  and  valid 
as  if  the  lessor  had  broken  a  twig  over  the 
land,  or  made  any  other  symbolical  delivery : 
Baumier  v.  Antiau,  65  M.  81. 

162.  A.,  by  deed,  leased  premises  to  B., 
who  afterwards  assigned  the  lease  to  C.  A. 
assented  to  the  assignment,  and  agreed,  by 
parol,  to  accept  C.  as  his  tenant,  and  to  look  to 
him  for  the  rent  Held,  that  there  had  been 
a  sufficient  surrender  of  the  lease  by  operation 
of  law  to  satisfy  the  statute  —  Code  of  1838, 
p.  843,  §  9  (see  H.  S.  §  6179)—  which  declared 
that  "no  lease,  eta,  shall  at  any  time  here- 
after be  assigned,  granted  or  surrendered,  un- 
less it  be  by  deed  or  note  in  writing,  signed," 
He,  '•  or  by  operation  of  law ; "  and  that  A. 
could  not  afterwards  maintain  covenant 
against  B.  for  the  rent:  Logan  v.  Anderson, 
2  D.  101. 

16S.  A  voluntary  surrender  of  leased  prem- 
ises to  a  landlord  prior  to  the  expiration  of  the 
term  by  the  lessee's  assignee  in  bankruptcy, 
who  is  informed  by  the  landlord  that  he  in- 
tends to  hold  the  lessee  for  the  rent  for  the 
residue  of  the  term,  does  not,  though  the  land- 
lord afterwards  rents  the  premises  to  others, 
amount  to  an  eviction  or  to  a  surrender  of  the 
term;  surrender  must  be  by  mutual  consent 
of  the  parties  to  the  lease :  Stewart  v.  Sprague, 
71  M.  60. 

164.  In  an  action  to  recover  rent,  where 
the  defence  set  up  is  that  the  tenants  surren- 
dered and  abandoned  the  lease  and  premises 
with  the  landlord's  assent,  evidence  of  the  oc- 
cupancy of  the  premises  or  a  part  of  them  by 
third  parties,  of  the  delivery  of  the  key  to 
the  landlord,  and  of  negotiations  between  the 
landlord  and  third  parties  for  a  new  lease,  is 
competent  upon  the  question  of  surrender  in 
fact:  Hill  v.  Robinson,  28  M.  24. 

165.  The  abandonment  or  surrender  by  a 
lessee  of  his  interest  under  a  lease  cannot  be 
inferred  from  a  mere  non-user:  Doty  v.  Oil- 
left,  48  M.  203. 

166.  For  a  case  where  it  was  held  that  there 


bad  been  a  final  abandonment  by  the  lessees  of 
their  rights  under  leases  of  mining  lands,  see 
Porter  v.  Noyes,  47  M.  66. 

167.  Where  one  let  premises  for  six  months 
on  monthly  payments  in  advance,  and  before 
the  first  month  expired  the  lessee  turned  over 
the  lease  to  another,  who,  at  the  lessor's  re- 
quest, agreed  in  writing  to  comply  with  the 
terms  of  the  original  lease,  but  soon  after  the 
opening  of  the  second  month  surrendered 
possession  of  the  premises  on  demand  of  the 
original  lessee,  but  without  notice  to  the  lessor, 
who  thereupon  sued  him  for  the  rent  of  the 
second  month,  it  was  held  that  this  was  not 
a  case  of  novation.  To  have  made  it  such  the 
defendant  must  have  been  liable  to  the  lessee 
for  the  rent  sued  for,  and  must  have  promised 
to  pay  it  to  the  lessor  in  consideration  of  such 
liability,  and  by  the  lessee's  order  or  consent, 
and  in  discharge  of  the  lessee's  obligation: 
Meister  v.  Birney,  24  M.  485. 

168.  A  tenant  who  has  refused  to  pay  rent 
until  repairs  are  made,  and  is  accordingly  no- 
tified to  quit,  has  a  right  to  regard  the  lease 
as  ended,  and  if  the  landlord  then  agrees  to 
make  the  repairs  provided  the  tenant  will  stay, 
the  lease  is  a  new  one:  Conkling  v.  Tuttle,  62 
M.  680. 

169.  Whether  or  not  a  covenant  for  a  re- 
newal of  a  lease  implies  a  renewal  on  the  same 
terms,  or  binds  the  lessor  to  any  covenants 
whatever,  quere:  Brand  v.  Frumveller,  32  M. 
215. 

170.  Where  a  lease  provides  for  its  own  re- 
newal upon  terms  to  be  decided  by  referees, 
and  they  vary  its  terms  and  their  award  is  ac- 
cepted, the  party  accepting  it  must  be  held 
bound  by  the  terms  of  the  original  lease  as 
varied  by  the  referees :  Ibid. 

171.  It  i  i  always  a  presumption  that  a  lease 
for  one  year  with  the  privilege  of  several  is 
to  be  continued  on  the  same  terms  and  with 
the  same  rights  and  privileges  to  the  tenant 
as  during  the  first  year,  unless  some  other 
intention  is  expressed:  Brown  v.  Parsons,  23 
M.  24. 

172.  Where  a  lease  gives  the  lessor  the 
right  to  elect,  at  the  end  of  the  term,  whether 
or  not  to  renew  the  lease,  such  election  may 
be  made  on  or  before  the  last  day  of  the  term: 
Darling  v.  Hoban,  63  M.  599. 

173.  Assent  to  the  continued  occupancy  of 
farming  lands  upon  the  same  terms  as  before 
may  fairly  be  presumed  if,  at  the  beginning 
of  the  planting  season,  the  owner  silently  per- 
mits the  occupant  to  continue  in  possession 
for  some  weeks  longer,  and  does  not  enforce  a 
contingent  arrangement  for  the  surrender  of 
the  premises  at  that  time.  And  in  subsequent 


Digitized  by 


Google 


LANDLOBD  AND  TENANT,  III  (d),  IV  (a). 


C3 


proceedings  to  recover  possession  as  from  a 
tenant  holding  over,  he  is  estopped  from 
showing  that  any  such  arrangement  existed : 
Piekard  v.  Kleis,  56  M.  604. 

174.  A  lessee  of  land  agreed  to  put  up  a 
building  thereon,  the  value  of  which  was  to 
be  appraised  at  the  expiration  of  the  lease, 
when  the  lessor,  after  proper  notice,  could 
have  the  building  on  paying  its  value,  or  the 
lease  should  be  extended.  Held,  that  an  ap- 
praisal of  the  building  was  unnecessary  where 
no  notice  was  given  of  a  purpose  to  terminate 
the  lease.  And  an  appraisal  of  the  land  by 
mutual  consent  was  equivalent  to  an  agree- 
ment that  the  lease  should  be  continued,  and 
should  not  be  interfered  with  by  partition 
where  the  parties  to  the  lease  were  tenants  in 
common :  Eberts  v.  Fisher,  54  M.  294. 

176.  Notice  of  a  landlord's  election  to  re- 
new a  lease  need  not  be  in  writing,  unless  the 
lease  so  stipulates,  so  long  as  the  lease  itself 
contains  all  the  terms  and  conditions  of  re- 
newal and  the  tenant  is  in  possession.  Nor 
need  a  new  lease  be  tendered,  especially  if  the 
tenant  has  declared  that  be  will  not  accept  a 
renewal :  Darling  v.  Hoban,  58  M.  599. 

IT.  Rent. 
(a)  In  general;  liability. 

176.  Bent  is  a  sum  stipulated  to  be  paid  for 
the  actual  use  and  enjoyment  of  another's 
land,  and  is  supposed  to  come  out  of  the 
profits  of  the  estate :  Marsh  v.  Butterteorth,  4 
M.  575. 

177.  Rent,  strictly  so-called,  always  grows 
out  of  express  contract,  and  is  fixed  and  defi- 
nite in  amount ;  consequently  a  tenant  by  suf- 
ferance is  not  liable  therefor,  though  he  is  lia- 
ble for  reasonable  compensation  for  use,  etc. : 
Hogsett  r.  Ellis,  17  M.  351. 

As  to  recovery  for  use  and  occupation,  see 
Assumpsit,  g§  80-42;  Contracts,  &5  89-91. 

178.  A  parol  promise  by  one  in  possession 
to  pay  rent  to  one  out  of  possession,  and  who 
has  no  title,  is  void  for  want  of  consideration : 
Fuller  v.  Sweet,  80  M.  237. 

179.  A  contract  to  pay  rent  is  not  to  be  in- 
ferred from  the  mere  continued  occupancy  by 
a  grantor  after  he  has  conveyed  the  premises : 
Stevens  v.  Hulin,  53  M.  93. 

180.  One  who  enters  upon  the  use  of  an- 
other's property  with  full  knowledge  of  the 
rent  demanded  therefor  is  under  contract  ob- 
ligation to  pay  such  rent,  even  though  he  has 
originally  refused  to  or  has  said  that  he  would 
only  pay  under  protest:  Thompson  v.  Sanborn, 
S3  M.  141. 

181.  The  lessees  of  a  dam  covenanted  to 


pay  half  "of  all  tolls  and  money  that  may  be 
earned  by  the  use  of  said  dam  for  driving  logs 
or  other  purposes."  Held,  that  the  rent  was 
not  confined  to  tolls  but  included  any  earnings 
from  log  driving  that  could  fairly  be  traced  to 
the  benefits  of  the  dam :  Rayburn  v.  Mason 
Lumber  Co.,  67  M.  278. 

182.  The  owner  of  a  water-power  leased  a 
portion  of  it  for  ninety-nine  years,  at  a  speci- 
fied rent  for  the  first  seven  years,  after  which 
a  rent  was  to  be  paid  equal  to  that  asked  of 
others  using  the  water-power,  not  to  exceed 
$20  per  horse-power.  At  the  expiration  of  the 
seven  years  there  were  no  other  parties  using 
the  water-power.  Held,  that  the  rate  fixed  for 
the  seven  years  must  continue  until  other  par- 
ties should  rent  at  a  different  one :  Lamb  v. 
Constantine  Hydraulic  Co.,  59  M.  597. 

188.  A  three  years'  lease  of  farm  lands  be- 
gan in  March,  1877,  and  the  rent  was  to  be 
paid  annually,  Oct.  15.  Sept  2, 1878,  the  par- 
ties terminated  the  lease,  but  it  was  agreed 
that  the  tenant  might  keep  possession  until  he 
could  harvest  his  crops;  that  he  was  to  pay  no 
rent  from  that  date,  and  that  this  stipulation 
was  not  to  affect  the  rent  to  become  due  in 
October.  Held,  that  this  did  not  bind  him  to 
pay  the  rent  for  the  wholo  year,  but  only  until 
Sept.  2,  the  date  of  the  stipulation :  Bates  v. 
Phinney,  45  M.  388. 

184.  By  the  terms  of  a  lease  of  an  hotel  the 
rent  was  made  payable  in  monthly  instal- 
ments, and  the  lessor  agreed  to  take  one-half 
the  same  "in  board  as  the  same  falls  due." 
Held,  that  it  was  not  optional  with  the  lessee 
to  pay  in  money  or  board,  but  that  he  was 
under  the  same  obligation  to  pay  tho  board,  if 
demanded,  as  the  lessor  to  receive  it :  Evans  v. 
Norris,  6  M.  889. 

186.  The  lessee  was  under  no  obligation  to 
call  upon  the  lessor,  and  demand  that  board- 
ers be  sent,  but  the  lessor  was  bound  to  call 
for  the  board  within  the  term,  and  substan- 
tially as  the  same  fell  due :  Ibid. 

186.  A  lessee  has  the  whole  of  the  day  on 
which  his  rent  falls  due  for  making  payment, 
and  a  taking,  under  a  lease  purporting  to  give 
a  lien,  of  property  for  default  in  payment  of 
rent  before  the  day  has  expired,  is  a  taking 
before  default,  and  consequently  a  trespass: 
Dalton  v.  Laudahn,  27  M.  529. 

As  to  the  damages  for  such  trespass,  see 
Damages,  §£  313,  314. 

187.  Where  rent  is  payable  weekly,  or  at 
other  stated  intervals,  in  advance,  the  tenant 
has  the  whole  of  the  first  day  of  each  suc- 
ceeding week,  or  other  interval  of  time,  in 
which  to  make  the  payment:  Sherlock  v. 
Thayer,  4  M.  855. 
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188.  Where  a  lease  provides  for  monthly 
payments,  but  does  not  fix  the  time  for  pay- 
ment, rent  is  not  due  till  the  end  of  the  month ; 
but  it  is  competent  to  agree  that  it  shall  be 
paid  in  advance  and  to  make  such  payment  a 
condition  to  the  vesting  of  any  estate  in  the 
tenant:  HiUendegen v.  Scheich,  55  M.  468. 

189.  Where  a  lease  for  half-months  ex- 
pires with  the  last  day  of  a  month  the  period 
for  which  rent  is  due  ends  at  midnight  and 
the  lessee  cannot  be  required  to  leave  before : 
Detroit  Savings  Bank  v.  Bellamy,  49  M.  317. 

190.  Where  a  tenant  is  dispossessed  by  one 
who  enters  under .  a  paramount  title,  such 
entry  is  equivalent  to  an  eviction  by  legal  pro- 
cess, and  will  excuse  the  tenant  from  paying 
rent  to  the  landlord.  The  tenant  is  not  bound 
to  retain  possession  until  actually  expelled  by 
legal  process;  but  may  quietly  yield  posses- 
sion, incurring  the  risk  of  being  able  to  show 
that  the  entry  was  under  a  paramount  title: 
Mirth  v.  Buttencorth,  4  M.  575. 

191.  Where  a  landlord,  during  the  con- 
tinuance of  a  lease,  without  the  consent  of 
the  tenant,  enters  upon  the  demised  premises, 
which  have  been  vacated  by  the  tenant,  and 
the  entry  is  followed  by  a  continuous  posses- 
sion inconsistent  with  the  possessory  right 
assured  to  the  tenant  by  the  lease,  such  posses- 
sion amounts  to  an  eviction,  and  precludes  the 
recovery  of  rent  while  it  continues:  Day  v. 
Watson,  8  M.  585. 

192.  And  this  is  so  whether  the  entry  be 
for  condition  broken  or  not.  If  for  condition 
broken,  it  signifies  an  intention  to  terminate 
the  lease  entirely;  while,  if  the  landlord  re- 
gard the  lease  as  still  continuing,  the  right  to 
rent  is  suspended  during  the  occupancy :  Ibid. 

193.  Rent  is  the  consideration  for  occu- 
pancy, and  there  is  no  consideration  for  its 
payment  when  the  enjoyment  of  the  rented 
premises  ceases :  Bates  v.  Phinney,  45  M.  388. 

194.  Where  the  consideration  of  a  lease 
fails,  the  lessee  is  justified  in  leaving  and  in 
refusing  to  pay  further  rent;  and  when  prem- 
ises are  rented  with  the  distinct  understand- 
ing that  they  are  in  good  condition,  that 
becomes  part  of  the  consideration:  Tyler  v. 
Disbrow,  40  M.  415, 

195.  A  lessor  who  exacts  covenants  that 
the  lessee  has  received  the  premises  in  good 
condition,  and  will  so  keep  and  return  them, 
cannot,  in  assumpsit  for  unpaid  rent,  deny 
that  their  condition  was  a  consideration  for 
the  lease:  Ibid. 

196.  One  who  leases  premises  to  an  Odd 
Fellows  lodge,  contracting  in  the  lease  that 
they  shall  be  suitable  for  the  lessea's  purposes, 
cannot  recover  rent  therefor  if  the  premises 


are  not  suitable  or  rendered  suitable  within  a 
reasonable  time;  Youngs  v.  Collett,  68  M.  831. 

197.  Where  premises  leased  for  the  pur- 
poses of  an  Odd  Fellows  lodge  were  given  up 
to  the  landlord,  who  took  up  the  floor,  render- 
ing the  room  untenantable,  and  then  neg- 
lected to  make  the  needed  changes  and  repairs, 
such  neglect  amounted  to  an  eviction,  excus- 
ing non-payment  of  rent :  Ibid. 

198.  A  water-lot,  extending  by  the  terms 
of  the  lease  to  the  channel-bank  of  the  river, 
and  including  "all  the  liberties  and  privileges 
belonging  to  the  premises,"  was  rented  to  be 
used  for  a  boat  house.  During  part  of  the 
term  the  landlord  caused  his  propeller  to  be 
moored  at  the  docks,  on  either  side  of  the  slip 
and  in  front  of  the  premises,  shutting  off  in- 
gress and  egress,  and  thereby  depriving  the 
lessee  of  the  particular  and  only  use  for  which 
the  premises  were  rented.  Held,  such  an  evic- 
tion as  would  abate  the  rent  during  its  con- 
tinuance: Pridgeon  v.  Excelsior  Boat  Club, 
66  M.  886  (June  16,  '87). 

199.  One  who  holds  land  under  a  contract 
of  purchase  is  not  liable  for  rent  while  the 
contract  remains  open,  and  no  notice  to  quit 
or  pay  rent,  or  of  an  intention  to  forfeit,  has 
been  given :  Dwight  v.  Cutler,  8  M.  666;  Hog- 
sett  v.  Ellis,  17  M.  851. 

200.  Where  a  lessor  rents  to  others  prem- 
ises that  have  been  given  up  to  him  by  the 
lessees  before  their  term  expires,  he  does  not 
release  the  payment  of  any  deficiency  in  rent 
that  may  arise :  Stewart  v.  Sprague,  71  M.  50 
(June  23,  '88). 

201.  Where,  as  security  additional  to  a 
mortgage,  a  paid-up  lease  for  ten  years  of 
other  than  the  mortgaged  premises  was  given, 
which  provided  that  it  should  be  at  the 
lessees'  option  to  keep  possession  after  a  cer- 
tain date,  on  or  after  which,  also,  the  lessees 
might  cancel  the  lease  if  the  bond  should  be 
fully  paid,  held,  that  when  the  mortgagees 
had  satisfied  their  debt  by  a  foreclosure,  they 
could  not  keep  possession  without  paying  rent : 
Dutton  v.  Merritt,  41  M.  537. 

202.  But  if  there  is  a  deficiency  the  mort- 
gagees have  a  right  to  apply  the  amount  of 
rent  due  from  them  and  unpaid  in  satisfac- 
tion of  the  foreclosure  decree,  and  an  assign- 
ment by  the  mortgager  to  a  third  person  of 
his  claim  for  rent  cannot  prevent  this:  Storey 
v.  Dutton,  46  M.  539. 

(b)  Bights  and  liabilities  of  others  than 
the  original  parties. 

208.  A  deed  of  land  under  lease  conveys 
the  landlord's  rights,  as  against  the  lessee, 
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without  further  ceremony :  Hansen  v.  Prince, 
45  M.  619. 

204.  A  conveyance  of  leased  lands  with 
the  reversion,  remainder,  "  rents,  issues  and 
profits  thereof,"  transfers  to  the  grantee  the 
right  to  collect  and  sue  for  the  rent  thereafter 
accruing,  and  the  tenant  cannot  defeat  his 
action  by  refusing  to  attorn  to  him :  Perrin  v. 
Lepper,  U  M.  283. 

206.  An  assignment  by  a  wife  to  her  hus- 
band of  "  all  the  use "  of  certain  premises 
leased  to  other  persons  but  held  in  her  name, 
"for  his  use  and  benefit,"  is  not  specific 
enough  to  give  him  the  right  to  rents  under 
existing  leases:  Spieerv.  Banker,  45  M.  630. 

206.  Past-due  rents  cannot  be  recovered  by 
the  grantee  of  a  lessor  unless  his  deed  confers 
the  right  to  them:  PendiU  v.  Edit,  67  M.  667 
(Jan.  6,  '88). 

207.  A  deed  intended  as  a  mortgage  will 
not  sustain  a  claim  by  the  grantee  for  the  rent 
of  the  premises  if  the  grantor  remains  in  pos- 
session: Steven*  v.  Hulin,  68  M.  93. 

208.  The  surrender  of  a  lease  by  the  tenant 
before  the  expiration  of  his  term,  with  the  les- 
sor's knowledge,  will  defeat  a  suit  for  subse- 
quent rent  by  the  lessor's  grantee,  who  takes  a 
deed  while  the  premises  are  unoccupied :  Fos- 
ter  v.  Fleishans,  69  M.  548  (April  20,  '88). 

200.  Where  a  paid-up  lease  for  a  certain 
period  is  given  to  mortgagees  as  additional 
security,  the  assignee  of  the  mortgager's  claim 
for  rent  of  the  leased  premises  has  no  greater 
rights  than  his  assignor:  Storey  v.  Dution,  46 
M.689. 

210.  B.  and  8.  held  mortgages  on  certain 
rented  premises  already  heavily  encumbered. 
S.  obtained  an  assignment  of  B.'s  mortgage, 
and  in  order  that  his  own  might  not  be  merged 
procured  a  deed  of  the  premises  to  be  made  to 
his  wife,  intending  to  collect  the  rents  until  a 
foreclosure  of  prior  mortgages.  His  wife  as- 
signed to  him  "  all  the  use  of  the  premises 
"for  his  use  and  benefit."  B.,  who  under- 
stood these  arrangements,  meanwhile  pro- 
cured assignments  of  the  leases  and  collected 
the  rents  himself  in  advance.  S.  sued  him  for 
money  had  and  received  to  plaintiff's  use. 
Held,  that  an  instruction  to  find  for  defendant 
did  not  prejudice  the  plaintiff,  whose  right  of 
action  arose  under  the  assignment  from  his 
wife,  and  as  she  did  not  hold  the  leases,  her 
right  to  collect  the  rents,  if  she  had  that  right, 
rested  on  her  ownership  of  the  equity  of  re- 
demption and  on  whatever  estoppel  may  have 
arisen  against  B. ;  but  the  word  "  use"  in  her 
assignment  was  too  uncertain  to  cover  rents 
.under  leases  which  she  did  not  hold :  Spicer  v. 
Banker,  45  M.  680. 
Vol.  H— 5 


211.  Plaintiff's  knowledge  of  the  actual 
possession  by  tenants  was  notice  enough  to  ex- 
clude any  benefit  from  defendant's  neglect  to 
inform  plaintiff  of  the  advance  payment :  Ibid. 

212.  That  there  can  be  no  reoovery  for  use 
and  occupation  of  leased  premises  against 
others  than  the  lessees  while  lease  is  in  force 
and  not  surrendered  or  assigned,  see  Doty  v. 
QiUett,  43  M.  203. 

(o)  Actions  for  rent. 

As  to  the  action  for  use  and  occupation,  see 
Assumpsit,  §§  80-43. 

218.  An  action  for  rent  must  be  brought  in 
the  names  of  the  lessors  if  the  lease  has  not 
been  assigned:  Hecht  v.  Ferris,  45  M.  876. 

214.  A  lessor  may  convey  the  reversion 
with  the  rent,  or,  retaining  the  reversion,  may 
assign  the  rent ;  and  in  either  case  the  grantee 
or  assignee  may  sue  for  the  rent,  irrespective 
of  any  formal  attornment  by  the  tenant:  Per- 
rin v.  Lepper,  84  M.  292. 

215.  An  agreement  )that  a  person  who  re- 
tains no  ownership  in  the  lease,  and  has  sold 
the  land,  should  receive  certain  portions  of 
the  rent  thereafter  payable,  gives  him  no 
title  to  enforce  such  payment  by  any  action 
founded  directly  on  the  lease  itself.  All  rights 
of  that  kind  belong  to  the  grantee  of  the  land 
under  lease,  where  they  cannot  be  separated 
from  the  ownership  of  that  instrument,  and 
the  beneficial  interest  in  the  partial  revenues 
must  be  enforced  in  some  other  way :  Hansen 
v.  Prince,  46  M.  619. 

216.  In  an  action  for  rent  the  non- joinder 
of  a  co-tenant  as  plaintiff  can  only  be  set  up  in 
abatement,  and  where  not  so  pleaded  it  will 
go  merely  to  apportion  the  damages:  Perrin 
v.  Lepper,  84  M.  299. 

217.  One  named  as  the  payee  of  the  rent 
in  a  lease  executed  by  another  party  may  in 
her  own  name  sue  the  lessee  therefor:  Toan 
v.  Pline,  60  M.  885. 

218.  In  declaring  on  an  agreement  as  a 
demise,  there  are  but  two  proper  modes  of 
stating  it:  first,  by  its  legal  effect;  or,  second, 
by  setting  it  forth  in  such  a  manner'  that  its 
legal  character  can  be  seen :  TUlman  v.  Fuller, 
18  M.  118. 

210.  Suit  to  recover  rents.  The  declara- 
tion set  forth  an  agreement  on  the  part  of  the 
plaintiff  to  lease  the  premises  to  the  defendant, 
in  consideration  of  which  the  defendant  did 
actually  rent  and  hire  the  premises.  It  was 
held  that  such  agreement  to  lease  could  not 
be  a  consideration  for  an  actual  renting,  unless 
it  was  so  stated  as  to  amount  to  a  present 
demise:  Ibid. 
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220.  In  an  action  for  the  recovery  of  rent 
on  a  [parol  lease,  the  time  of  the  commence- 
ment of  the  term  must  be  stated,  and  must  be 
proved  as  alleged:  PendiU  v.  Neuberger,  64 
M.  230. 

221.  Where  the  tenant's  possession  is  not 
received  from  the  party  who  claims  rent,  it  is 
proper  to  authorize  the  claimant's  title  to  be 
investigated,  unless  there  is  some  other  ground 
of  estoppel :  Fuller  v.  Sweet,  80  M.  287. 

222.  There  can  be  no  implied  grant  of  pos- 
session by  one  who  could  not  have  put  the 
tenant  out  of  possession  if  he  had  refused  to 
make  an  arrangement:  Ibid. 

223.  In  an  action  for  rent  against  the  sure- 
ties on  an  appeal  bond  bringing  "up  proceed- 
ings for  the  recovery  of  the  premises  leased 
by  a  man  and  his  wife,  an  order  payable  out 
of  the  rent,  signed  by  the  man  but  not  by  the 
wife,  and  drawn  upon  the  tenant,  is  inadmis- 
sible where  there  is  no  assignment  of  the  lease 
by  both  lessors:  Eecht  v.  Ferris,  45  M.  876. 

In  action  for  rent,  receipts  for  prior  months 
irrelevant:  See  Evidence,  §  23. 


LABCTanr. 

See  Chimes,  §§  274-821;  Evidence,  §§  91-93, 
205,  884,  927,  968,  970. 


T.TBTRT.. 

L  What  constitutes. 

(a)  What  is  koellous. 

(b)  Malice. 

(c)  Privileged  communications. 

(d)  Interpretation  of  the  language. 

H.  Pleading;  evidence;  damages;  justifi- 
cation AND  MITIGATION. 

As  to  criminal  prosecutions  for  libel,  see 
Crimes,  §§  574-576. 

L  What  constitutes. 
(a)   What  is  libellous. 

1.  Every  false  and  malicious  publication  of 
language  concerning  a  man  or  his  affairs, 
which,  as  a  natural  or  necessary  and  proxi- 
mate consequence,  occasions  him  pecuniary 
loss,  is  prima  facie  a  libel,  if  the  publication 
be  by  writing:  Weiss  v.  WhUUmore,  28  M. 
866. 

2.  The  rules  which  divest  spoken  words  of 
an  actionable  quality  do  not  necessarily  apply 
to  written  or  printed  libels;  Foster  v.  Scripps, 
89  M.  376. 


8.  Private  persons  cannot  lawfully  be  made 
the  subject  of  ill-natured  remarks  in  the  pub- 
lic press,  where  they  have  done  nothing  to  ex- 
pose themselves  to  public  censure;  and  where 
such  things,  having  an  injurious  tendency, 
are  published,  the  persons  giving  them  pub- 
licity must  find  some  justification,  or  be  re- 
sponsible for  the  mischief :  O'Connor  v.  SiO,  60 
M.  175. 

4.  All  newspaper  mention  of  private  per- 
sons must  be  made  under  the  private  obliga- 
tion of  publishing  no  untruths  to  their  preju- 
dice, and  the  public  obligation  of  saying 
nothing  at  all  to  their  prejudice  unless  on 
adequate  occasion.  Otherwise  the  statements 
made  may  be  libellous  even  though  they 
would  not  be  actionable  if  unwritten:  Tryon 
v.  Evening  News  Assoc,  89  M.  686. 

5.  It  is  not  libellous  to  publish  of  and  con- 
cerning one  who  is  a  druggist:  "The  above 
druggist  in  the  city  of  Detroit  refusing  to  con- 
tribute his  mite  with  his  fellow  merchants  for 
watering  Jefferson  avenue,  I  have  concluded 
to  water  said  avenue  in  front  of  T.'s  store,  for 
the  week  ending  June  27,  1846:"  People  v. 
Jerome,  1  M.  142. 

6.  To  render  a  publication  libellous  it  must 
indicate  the  person  intended  by  name,  or  con- 
nect him  with  some  fact  or  circumstance, 
known  to  those  to  whom  the  publication  is 
addressed,  by  which  they  may  understand 
who  is  meant.  And  to  enable  a  jury  to  de- 
termine upon  the  application,  such  fact  or 
circumstance  should  be  in  proof;  and  that 
cannot  be  unless  it  is  pleaded :  Lewis  v.  Soule, 
8  M.  514;  Bourreseau  v.  Detroit  Evening 
Journal  Co.,  08  M.  425. 

7.  Action  based  upon  the  publication  of  the 
following  words:  "It  must  be  and  is  painful 
to  all  who  feel  the  force  of  conscientious  im- 
pulses, and  who  regard  the  solemn  responsi- 
bility of  an  oath,  to  witness  at  our  elections 
the  frequent  violations  of  truth,  committed 
by  those  brought  forward  at  the  polls.  The 
recurrence  of  false  swearing  is  too  common  to 
pass  unpunished.  No  casuistry  can  palliate  or 
excuse  it."  The  inducement  set  forth  was 
that  plaintiff  was  supervisor  of  the  township ; 
that  there  was  a  general  election ;  that  plaint- 
iff was  a  member  of  the  board  of  election ; 
and  also  a  candidate  for  re-election.  Held, 
that  the  alleged  libellous  words  were  too 
vague  and  uncertain  to  constitute  a  charge  of 
perjury ;  and  that  in  connection  with  the  in- 
trinsic facts  pleaded,  the  perjury  was  not 
sufficiently  alleged :  Lewis  v.  Soule,  3  M.  514. 

8.  A  railroad  company  supplied  certain  of 
its  agents  with  a  tabulated  list  of  employees 
who  bad  been  discharged,  stating  in  parallel 
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columns  the  name  and  occupation  of  the  em- 
ployee, and  under  the  heading  "  Why  dis- 
charged," the  reason.  Held,  where  the  reason 
given  was  "  stealing,"  the  statement  was  libel- 
lous, and  its  issue  to  agents  was  a  publication: 
Bacon  v.  M.  C.  R.  Co.,  55  M.  224. 
See  infra,  %  19,41. 

9.  It  is  libellous  to  publish  to  the  injury  of 
a  newspaper  reporter  an  untrue  statement 
showing  that  he  bas  violated  a  private  confi- 
dence by  tale-bearing :  Tryon  v.  Evening  News 
Assoc.,  89  M.  636. 

10.  A  newspaper  article  charging  a  drug- 
gist with  making  as  well  as  selling  counterfeit 
Haarlem  Oil,  and  putting  it  in  counterfeit 
wrappers,  is  libellous:  Steketee  v.  Kimm,  48 
It  832. 

11.  A  newspaper  article,  after  stating  that 
P.  had  murdered  a  certain  girl,  said  sbe  was 
known  as  P.'s  woman,  and  that  he  had  told 
an  alleged  confederate  that  he  need  have  no 
fears  about  ber  murder,  and  had  hired  him  to 
steal  a  sack,  which  he  received  [to  put  the 
body  in] ;  that  he  had  furnished  a  wagon  in 
which  to  take  her  body  to  the  river;  that  be 
had  intimated  to  his  wife  that  the  girl  had 
been  murdered  to  get  rid  of  her,  and  that  he 
had  confessed  adultery  to  his  wife,  for  which 
the  wife  had  left  him.  Held,  that  these  were 
all  libellous  charges,  for  which  P.  was  entitled 
to  damages  unless  it  was  proved  that  he  had 
murdered  the  girl :  Peoples  v.  Detroit  P.  <£  T. 
Co.,  64  M.  467. 

12.  It  is  libellous  to  publish  of  a  lawyer  an 
article  charging  him  with  giving  dishonest, 
unprofessional  advice,  with  making  false  state- 
ments in  professional  dealings,  with  incurring 
loss  of  confidence  by  misconduct,  with  em- 
bezzling moneys,  and  with  making  false 
charges  for  services  and  extorting  excessive 
compensation :  Atkinson  v.  Free  Press,  46  M. 
841. 

13.  A  printer's  mistakes,  made  without 
wrongful  intent  in  printing  a  self-laudatory 
article  furnished  for  publication  by  the  sub- 
ject of  it,  cannot  be  held  a  malicious  libel: 
Sullings  v.  Shakespeare,  46  M.  408. 

14.  A  publication  that  charges  plaintiff 
with  gross  misconduct  in  the  office  of  deputy- 
sheriff,  with  arresting  and  handcuffing  men 
without  right,  merely  to  get  the  legal  fees, 
and  oppressing  the  poor  and  friendless  under 
color  of  office,  is  libellous  per  se:  Bourreseau 
v.  Detroit  Evening  Journal  Co.,  68  M.  425. 

15.  Whether,  where  dismissal  from  em- 
ployment as  agent  is  the  special  injury  com- 
plained of  in  a  case  of  libel,  the  words,  to  be 
libellous,  impute  some  charge  or  matter  in  re- 
lation to  the   plaintiffs  business,  trade  or 


avocation,  which,  if  true,  would  render  him 
unworthy  of  employment,  quere:  Weiss  v. 
Whittemore,  28  M.  866. 

16.  A  civil  action  for  newspaper  libel  was 
based  on  the  publication  of  an  article  shown 
by  defendant  to  have  been  banded  to  him  for 
publication  by  plaintiff  himself,  but  which 
was  illegibly  written,  and  was  not  published 
as  written ;  there  was  no  showing  that  it  had 
been  intentionally  altered  nor  any  plain  proof 
of  negligence ;  and  it  was  also  shown  by  de- 
fendant that  plaintiff  had  said  he  would  be  sat- 
isfied if  it  could  be  corrected  and  put  in  the 
weekly  edition.  Plaintiff  did  not  deny  this 
and  was  not  examined  as  to  the  article,  and 
there  was  no  testimony  indicating  what  words 
were  changed.  Held,  that  the  article  could 
not  go  to  the  jury  as  a  basis  of  damages :  Sid- 
lings  v.  Shakespeare,  46  M.  408. 

As  to  libel  of  fellow-member  of  corporation, 
see  Corporations,  §  168. 

(b)  Malice. 

17.  The  wilful  publication  of  injurious 
statements  involves  the  design  to  produce 
whatever  injury  must  necessarily  follow ;  and 
when  done  purposely,  knowingly  and  for  no 
good  purpose  or  justifiable  end,  it  is  malicious 
in  the  sight  of  the  law  even  if  done  without 
any  actual  personal  ill-will:  Maclean  v.  Scripps, 
62  M.  214. 

18.  A  false  and  injurious  publication  made 
in  a  public  journal  "for  sensation  and  in- 
crease of  circulation"  is,  in  a  legal  sense, 
malicious:  Ibid. 

19.  Where  in  a  "  discharge  list "  sent  by  a 
division  of  a  railroad  company  to  a  fellow- 
agent,  the  reason  given  for  the  discharge  of 
an  employee  was  "stealing,"  and  it  appeared 
that  be  was  turned  off  because  be  had  taken 
a  good  coat  of  a  passenger  from  a  train  on 
which  he  was  riding,  and  left  his  own,  which 
was  much  worn,  in  its  place,  and  that  the  in- 
vestigation of  his  explanation,  that  he  did  it 
by  mistake,  while  hurriedly  leaving  the  cars 
at  his  station,  was  not  fairly  conducted,  there 
was  evidence  tending  to  show  express  malice 
on  the  company's  part,  and  it  was  error  to  di- 
rect a  verdict  in  its  favor:  Bacon  v.  M.  C.  R. 
Co.,  66  M.  166  (June  8,  '87). 

20.  Other  similar  publications  made  by  de- 
fendant on  the  same  or  the  following  day  may 
be  shown  as  bearing  on  the  question  of  malice : 
Whittemore  v.  Weiss,  88  M.  348. 

21.  In  an  action  of  libel  for  a  publication 
not  privileged,  it  is  error  to  direct  a  verdict 
for  defendant  where  plaintiffs  evidence  tends 
to  show  that  defendant  authorized  the  publi- 
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cation,  and  also  express  malice  on  defendant's 
part  in  so  doing:  Wheaton  v.  Beecher,  66  M. 
807  (June  16,  '87). 

(o)  Privileged  communications. 

22.  Newspapers  have  no  privilege  that  will 
excuse  them  in  printing  libels  of  which  any 
other  publication  would  not  be  excused:  Fos- 
ter v.  Scripps,  89  M.  876. 

23.  While  the  mischief  which  may  be 
caused  by  an  abuse  of  the  press  is  such  as  to 
render  its  conductors  responsible  for  great 
care  in  guarding  against  the  danger,  yet  the 
necessities  of  civilization  require  that  no  un- 
reasonable or  vexatious  restrictions  should  be 
imposed  upon  them :  Detroit  Daily  Post  Co. 
v.  McArthur,  16  M.  447. 

24.  It  is  the  right  and  duty  of  newspapers 
to  discuss  measures  relating  to  the  health, 
welfare,  comfort  and  happiness  of  the  people. 
But  this  will  not  justify  libellous  statements : 
Scrippa  v.  Foster,  41  M.  743. 

25.  Newspapers  may  discuss  what  relates  to 
the  life,  habits,  comfort,  happiness  and  welfare 
of  the  people,  and  in  doing  so  may  state  facts, 
draw  inferences  therefrom  and  express  views 
upon  the  facts.  Their  deductions,  even  if 
false,  are  not  actionable  unless  they  cause  spe- 
cial damages,  but  damage  is  presumed  if  they 
impute  .the  commission  of  crime:  Peoples  v. 
Detroit  P.  &  T.  Co.,  54  M.  457. 

26.  A  newspaper  statement  imputing  the 
commission  of  crime,  but  based  on  facts  that 
have  no  legal  tendency  to  prove  it,  is  not 
privileged:  Ibid. 

27.  A  newspaper  statement  to  the  effect 
that  a  designated  city  physician,  appointed  by 
the  common  council  and  not  chosen  at  a  pub- 
lic election,  has  caused  the  death  of  a  patient 
by  reckless  treatment,  is  not  privileged,  and  if 
false  is  libellous:  Foster  v.  Scripps,  89  M.  876. 

28.  It  is  matter  of  privilege  to  call  public 
attention  to  the  act  of  a  judicial  officer  in  or- 
dering a  person  into  confinement  without  a 
charge  against  him,  or  in  requiring  bail  in  an 
amount  which,  considering  the  prisoner's 
probable  means  and  position  in  life,  be  is  un- 
able to  pay ;  these  are  violations  of  the  most 
important  guaranties  of  constitutional  free- 
dom, and  are  matters  of  public  concern: 
Miner  v.  Detroit  P.  &  T.  Co.,  49  M.  858. 

29.  A  publication  in  a  newspaper  falsely 
imputing  a  charge  of  crime  against  a  candi- 
date for  an  elective  office  is  not  privileged' 
though  made  in  an  honest  belief  of  its  truth ; 
though  the  fact  that  it  was  published  in  good 
faith  and  after  reasonable  investigation  may 
go  in  mitigation  of  damages:  Bronson  v. 
Bruce,  59  M.  467. 


30.  An  article  in  a  newspaper  falsely  charg- 
ing a  public  officer  with  gross  misconduct  in 
office  cannot  be  claimed  to  be  privileged  on  • 
the  ground  of  its  publication  being  a  publio 
good :  Bourreaeau  v.  Detroit  Evening  Journal 
Co.,  63  M.  435. 

31.  A  superintendent  of  public  schools, 
who,  in  order  to  vindicate  himself  from  a 
newspaper  attack  emanating  from  a  member 
of  the  board  of  education  and  involving  his 
opposition  to  a  certain  teacher,  authorizes  the 
publication  of  an  article  criticising  the  teach- 
er's method  and  her  conduct  toward  him,  can- 
not be  held  responsible  for  libel  unless  he 
makes  serious  false  charges  of  fact  or  wanton 
or  irrelevant  assaults  on  such  teacher:  O'Con- 
nor v.  Sill,  60  M.  175. 

32.  Pending  plaintiffs  candidacy  for  the 
appointive  office  of  city  controller,  defendant, 
a  citizen,  said  in  an  interview  with  a  reporter 
that  he  "  shouldn't  wonder  if  the  city  would 
have  the  same  experience  with  plaintiff  that 
England  had  with  Cyprus,  in  which  England 
thought  it  secured  a  great  bargain,  but  which 
turned  out  a  huge  graveyard."  The  interview- 
being  published  in  a  newspaper,  held,  that  the 
publication  was  not  privileged:  Wheaton  v. 
Beecher,  66  M.  807  (June  16,  '87). 

33.  Whether  the  publication  of  libellous  al- 
legations contained  in  a  bill  of  complaint  upon 
the  files  of  a  court  is  privileged,  guere:  Scripps 
v.  ReQly,  85  M.  871. 

34.  The  publication  of  court  proceedings  is 
not  so  far  privileged  as  to  justify  a  sensational 
accompaniment  of  defamatory  comments 
upon  the  characters  of  those  in  relation  to 
whom  the  proceedings  are  taken :  Scripps  v. 
Reilly,  88  M.  10. 

35.  The  publication  of  judicial  proceedings 
is  not  privileged  to  the  extent  of  protecting 
statements  made  in  connection  therewith  but 
drawn  from  other  sources  and  without  stating 
the  judicial  conclusion:  Bathrick  v.  Detroit 
P.  AT.  Co.,  50  M.  639. 

36.  Statements  in  an  affidavit  made  in  sup- 
port of  an  answer  to  be  used  in  opposition  to 
an  application  for  an  injunction  are  privileged, 
provided  they  are  not  irrelevant  and  imperti- 
nent: Hart  v.  Baxter,  47  M.  198. 

87.  Where  a  bill  was  filed  by  a  mortgager 
to  reform  the  mortgage,  and  the  bill  charged 
an  agent  of  the  mortgagee  with  fraud  in  con- 
nection with  the  drafting  of  the  mortgage, 
and  the  agent  made  his  affidavit  in  support  of 
the  answer,  and  averred  therein  that  the 
charge  of  fraud  was  wilfully  and  maliciously 
false,  held,  that  an  action  counting  on  these 
words  as  a  libel  would  not  lie :  Ibid. 

38.  A  communication,  representing  that  a 
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certain  person  was  of  bad  moral  character, 
and  wholly  unfit  to  teach  and  have  the  care 
of  a  district  school,  was  made  to  a  township 
superintendent,  by  persons  interested  in  a 
particular  school  within  his  jurisdiction,  for 
the  sole  purpose  of  preventing  the  issue  to  the 
person  so  charged  of  a  license  to  teach  the 
school.  Held,  that  it  was  a  privileged  com- 
munication, and  abundantly  justified  by  proof 
that  he  was  an  habitual  blasphemer  and  pro- 
fane person,  and  an  open  violator  of  the  Sab- 
bath: Wieman  v.  Mabee,  45  M.  484. 

89.  An  action  for  libel  will  not  lie  on  a 
communication  relating  to  personal  character, 
if  made  in  good  faith  and  for  an  honest  pur- 
pose by  persons  concerned,  and  to  the  proper 
person.  Nor  will  it  lie  when  such  a  commu- 
nication is  untrue,  if  it  is  not  maliciously 
made:  Ibid. 

40.  Qualified  privilege  extends  to  all  com- 
munications made  bona  fide  upon  any  subject- 
matter  in  which  the  party  communicating  has 
an  interest,  or  in  reference  to  which  he  has  a 
duty  to  a  person  having  a  corresponding  in- 
terest or  duty ;  and  it  embraces  cases  where 
the  duty  is  not  a  legal  one,  but  where  it  is  of  a 
moral  or  social  character  of  imperfect  obliga- 
tion: Bacon  v.  M.  C.  R.  Co.,  66  M.  166  (Jane 

41 .  The  ' '  discharge  lists  "  which  each  divis- 
ion of  a  railroad  company  sends  monthly  to 
his  fellow  agents  to  put  them  on  their  guard 
against  men  whom  he  has  discharged  are  qual- 
ifiedly  privileged:  Ibid.    See  supra,  §§  8, 19. 

42.  In  an  action  for  newspaper  libel  the 
judge  instructed  the  jury  that  a  portion  of 
the  article  complained  of  was  privileged,  but 
permitted  them  to  consider  it  with  the  rest  in 
deciding  from  the  general  spirit  of  the  article 
whether  that  part  which  was  left  to  their  con- 
sideration was  malicious.  Held  error:  Miner 
v.  Detroit  P.  A  T.  Co.,  49  M.  858. 

48.  It  is  for  the  court  to  determine  whether 
the  subject-matter  of  a  libel,  and  its  author's 
interest  in  and  relations  to  it,  make  it  a  privi- 
leged communication ;  but  it  is  for  the  jury  to 
decide  as  to  his  good  faith,  belief  in  the  state- 
ment and  actual  malice :  Bacon  v.  M.  C.  B. 
Co.,  55  M.  224. 

44.  The  question  whether  a  libel  was  not 
privileged  cannot  properly  be  raised  in  an  ap- 
pellate court  after  it  has  been  excluded  below 
by  a  ruling  that  publication  has  not  been 
shown:  Ibid. 

(d)  Interpretation  of  the  language. 

46.  A  published  article,  to  test  its  libellous 
quality,  must  all  be  read  together.    Farts  of 


it  cannot  be  severed  from  the  rest  so  as  to  give 
them  a  meaning  which  the  whole  would  not 
justify;  and  the  spirit  of  the  whole  article 
must  be  determined  from  the  occasion  that 
led  to  it:  O'Connor  v.  SOI,  60  M.  175. 

46.  A  person  is  responsible  for  such  mean- 
ing of  his  language  as  is  most  natural,  and  is 
actually  by  his  own  fault  accepted  under  the 
particular  circumstances.  But  there  is  no  re- 
sponsibility for  any  other  meaning  than  that 
which  is  shown  to  have  been  intended  and  act- 
ually understood:  Wieman  v.  Mabee,  46  M. 
484. 

47.  Where  an  action  of  libel  is  based  on  a 
newspaper  article  casting  ridicule  upon  plaint- 
iff, and  there  is  evidence  tending  to  show  that 
it  arose  out  of  mutual  banter,  and  that  defend- 
ant told  plaintiff  he  was  going  to  publish  it, 
and  that  plaintiff  assented,  it  is  for  the  jury  to 
find  under  proper  instructions  whether  the 
article  is  really  libellous,  even  though  it  would 
be  if  unexplained:  Sittings  v.  Shakespeare,  46 
M.  408. 

48.  If  there  is  any  doubt  as  to  the  meaning 
of  the  publication,  so  that  extrinsic  evidence 
is  needed  to  determine  its  character  as  action- 
able or  otherwise,  it  is  a  question  for  the  jury, 
under  proper  instructions:  Bourreseau  v.  De- 
troit Evening  Journal  Co.,  68  M.  425. 

49.  Where  a  publication  is  plainly  libellous 
upon  its  face,  or  manifestly  wanting  in  defam- 
atory meaning,  the  court  should  so  instruct 
the  jury:  Ibid. 

60.  A  letter  contained  the  following  lan- 
guage concerning  plaintiff:  "  It  is  wondered 
at  how  he  can  live  in  more  than  ordinary 
style,  as  he  does,  while  having  merely  the 
honorable  receipts  of  his  agency  to  live  upon." 
The  letter  had  previously  accused  him  of  vex- 
atious acts,  and  of  charging  unusual  rates. 
Held,  that  this  did  not  necessarily  imply  that 
he  had  embezzled  or  stolen,  but  was  ambigu- 
ous, and  was  properly  submitted  to  the  jury : 
Edwards  v.  Chandler,  14  M.  471. . 

61.  Defendant  was  sued  for  publishing  of 
a  clergyman:  "Then  there  was  that  Iowa 
Beecher  business  of  his  which  beat  him  out  of 
a  station  at  Grand  Lake."  This  was  set  forth 
in  the  declaration  as  intended  to  charge  adul- 
tery, and  a  general  justification  was  pnt  in. 
Held,  that  it  was  error  for  the  court  to  leave 
such  a  charge  to  the  jury  as  one  that  they 
might  regard  as  not  involving  an  accusation 
of  adultery:  Bailey  v.  Kalamazoo  Pub.  Co., 
40  M.  251. 

62.  The  term  "pettifogging  shyster,"  as 
used  in  a  newspaper  article  attacking  a  candi- 
date for  congress,  means  an  unscrupulous 
practitioner  who  disgraces  his  profession  by 
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doing  mean  work,  and  resorts  to  sharp  prac- 
tice to  do  it:  Ibid. 

And  see  infra,  §§  57,  68. 

53.  It  is  presumed  that  an  article  in  the 
Dutch  language,  printed  in  a  local  Dutch 
newspaper  of  large  circulation,  is  understood 
by  its  readers  without  an  English  translation : 
Steketee  v.  Kimm,  48  M.  838. 

II.   Pleadings;    evidence;    damages; 

JUSTIFICATION  AND  MITIGATION. 

64.  Where,  under  the  allegation  in  a  dec- 
laration for  libel,  no  other  person  than  the 
plaintiff  can  be  presumed  to  be  meant,  the 
declaration  is  sufficient,  even  if  it  does  not 
show  by  name  and  in  precise  terms  the  appli- 
cation to  him  of  the  language  claimed  to  be 
libellous.  The  rule  of  certainty  applicable  to 
a  declaration  never  required  it  to  negative 
every  possible  implication:  Weits  v.  Whitte- 
more,  28  M.  866. 

55.  If  a  declaration  for  libel  alleges  that 
the  publication  deprived  the  plaintiff  of  divers 
great  gains  and  profits  which  would  have  ac- 
crued to  him,  it  is  sufficiently  clear  to  indicate 
the  kind  of  injury  to  be  proved,  and  to  sus- 
tain judgment  if  admitted  by  the  defendants. 
But  such  language  would  not  apply  to  an 
agent  on  a  salary,  and  if  the  plaintiff  were  an 
agent  it  would  indicate  that  he  received  part 
of  the  profits  or  a  coni mission  on  the  sales: 
Ibid. 

56.  In  a  declaration  for  libel  a  general  alle- 
gation of  the  loss  of  trade  is  sufficient,  ordi- 
narily, without  setting  out  the  names  of  the 
customers  lost,  and  it  may  be  supported  by 
evidence  of  such  general  loss:  Ibid. 

57.  In  giving  a  construction  to  words  de- 
clared upon  as  libellous  resort  cannot  be  had 
to  the  innuendo,  the  office  of  which  is  to  ex- 
plain the  context,  not  to  add  to  it:  Lewis  v. 
Soule,  8  M.  614. 

68.  The  office  of  an  innuendo  is  to  aver  the 
meaning  of  the  language  published ;  it  cannot 
change  the  import  of  the  words,  or  add  to  or 
enlarge  their  sense ;  and  if  the  meaning  of  the 
publication  is  plain  on  its  face,  no  innuendo  is 
needed:  Bathrick  v.  Detroit  P.  &  T.  Co.,  50 
M.  629;  Bourreseau  v.  Detroit  Evening  Jour- 
nal Co.,  63  M.  425. 

60.  The  notice  of  justification  attached  to 
the  plea  in  a  libel  suit  stated  that  "  tbe  de- 
fendant would  prove  the  truth  of  the  allega- 
tions in  said  declaration  contained."  Held, 
that  this  evidently  meant  the  allegations  in 
the  libels  complained  of,  and  that  it  was  not  too 
general:  Bailey  v.  Kalamazoo  Publishing  Co., 
40  M.  261. 


60.  Where  the  notice  of  justification  con- 
tained no  specific  averments,  and  was  con- 
fined to  the  statements  in  the  libel  concerning 
the  plaintiff,  other  acts  not  mentioned  in  the 
libel  and  not  justified  could  not  be  proved 
either  in  justification  or  mitigation:  Bour- 
reseau  v.  Detroit  Evening  Journal  Co.,  63  M. 
425. 

61.  Where  a  publication  complained  of  in 
its  entirety  as  a  libel  charged  the  several  of- 
fences of  seduction,  adultery  and  abortion, 
which,  while  distinct  in  themselves,  were  parti 
of  a  single  and  continuous  transaction,  it  was 
held  that  the  plaintiff  could  not,  by  so  using 
the  innuendo  as  to  confine  his  cause  of  action 
to  the  charge  of  abortion  alone,  limit  defend- 
ants' right  to  show  that  plaintiff's  previous 
reputation  was  such  that  nothing  in  the  publi- 
cation could  have  injured  it :  Bathrick  v.  De- 
troit P.  <fc  T.  Co.,  50  M.  629. 

62.  If  a  plaintiff  counts  upon  a  publica- 
tion as  an  entirety,  he  cannot,  by  confining 
the  innuendo  to  a  portion  of  it  only,  limit  de- 
fendants' right  to  justify  it  as  an  entirety  and 
show  that  he  had  no  reputation  that  would  be 
injured  by  any  part  of  it :  Ibid. 

63.  A  declaration  averring  injury  to  plaint- 
iffs business  and  reputation  among  his  Hol- 
land fellow-citizens  does  not  put  plaintiff  to 
proof  that  they  are  citizens  in  the  technical 
sense.  All  persons  are  citizens  in  the  ordi- 
nary popular  sense :  Steketee  v.  Kimm,  48  M. 
822. 

64.  It  is  not  competent  to  prove  diBtinct 
facts  in  defence  that  have  not  been  made  part 
of  the  issue  as  framed :  Bourreseau  v.  Detroit 
Evening  Journal  Co.,  68  M.  425. 

65.  Where  sworn  statements,  made  before 
a  justice,  apparently  furnish  legal  cause  for 
an  arrest,  but  the  justice  does  not  issue  a  war- 
rant, it  is  proper,  in  an  action  for  libel  based 
on  a  report  of  the  facts  stated,  to  ask  him 
why  he  did  not  issue  it:  Bathrick  v.  Detroit 
P.  &  T.  Co.,  60  M.  629. 

66.  A  physician  accused  of  illicit  inter- 
course with  a  patient  sued  his  defamer  for 
libeL  Held,  that  he  could  show  the  patient's 
physical  condition  as  bearing  on  the.  probabil- 
ity of  the  charge.  But  in  contradicting  the 
patient's  testimony  that  she  was  weak  and 
sick  at  home,  the  defence  was  properly  con- 
fined to  that  issue,  and  it  was  not  error  to  ex- 
elude  their  testimony  as  to  her  mode  of 
employment  there  and  her  visiting  elsewhere: 
Maclean  v.  Seripps,  52  M.  214. 

67.  Where  plaintiff,  in  an  action  for  libel, 
sets  out  the  published  article  complained  of 
in  his  declaration,  such  article  containing 
charges  against  plaintiff,  a  public  officer,  and. 
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also  against  other  officers  in  the  township,  the 
court  will  restrict  the  evidence  for  the  defence 
to  the  particular  charges  against  plaintiff: 
Bourreseau  v.  Detroit  Evening  Journal  Co., 
88  M.  425. 

68.  It  is  not  error  to  allow  defendant  to 
show  on  what  ground  he  based  his  informa- 
tion: Baileg  »•  Kalamazoo  Publishing  Co.,  40 
M.251. 

89.  In  an  action  for  newspaper  libel  an 
offer  was  made  to  show  that  the  declaration 
was  afterward  published  with  head-lines  re- 
ferring to  the  plaintiff's  attorney  bat  not  to 
plaintiff.  Held  proper  to  exclude  proof  of  the 
head-lines:  Stilling*  v.  Shakespeare,  46  M. 
406. 

70.  In  an  action  for  newspaper  libel  the 
editor  -was  properly  allowed  to  testify  that  at 
the  request  of  plaintiff's  counsel  he  had  previ- 
ously published  a  synopsis  of  the  declaration 
in  a  similar  suit  brought  by  the  same  plaintiff 
against  another  paper :  Peoples  v.  Detroit  P.  <& 
T.  Co.,  64  M.  457. 

71.  A  newspaper  article  oomplained  of  as 
libellous  did  not  name  the  plaintiff,  but  it  was 
practically  conceded  that  he  was  the  person 
referred  to.  Held,  that  the  exclusion  of  a 
subsequent  article,  naming  him,  when  offered 
merely  for  the  purpose  of  establishing  identity 
and  objected  to  as  incompetent  for  that  pur- 
pose, was  not  material  error :  People*  v.  Even- 
ing New*  Assoc.,  51  M.  11. 

72.  Repetition  of  a  newspaper  libel  may  be 
shown  by  proving  the  publication  of  the  dec- 
laration containing  the  libellous  articles  in  full : 
Sidling*  v.  Shakespeare,  46  M.  408. 

73.  In  an  action  for  newspaper  libel  an  arti- 
cle published  in  the  same  paper  more  than  a 
month  after  the  article  complained  of  is  too 
remote  to  be  admissible  as  bearing  on  the  care 
and  prudence  with  which  the  paper  was  man- 
aged at  the  time  of  the  libel ;  its  management 
afterwards  is  immaterial:  Sorippt  v.  Reilly, 
35  M.  371. 

74.  Copies  of  a  newspaper  containing  speci- 
men articles  may  be  put  in  evidence  to  show 
the  character  it  has  established,  as  bearing  on 
the  question  what  degree  of  care  and  prudence 
was  exercised  in  publishing  an  article  com- 
plained of  as  libellous :  Scripps  v.  Reilly,  88 
M.  10. 

75.  Where  an  alleged  libellous  article  is  one 
of  a  series  relating  to  a  matter  of  public  con- 
cern, defendant  may  introduce  them  all  to 
show  good  faith  on  his  part:  Scripps  v.  Fos- 
ter, 41  M.  743. 

76.  In  an  action  for  newspaper  libel,  the 
haste  incident  to  issuing  the  paper,  the  time 
at  which  the  libellous  article  was  handed  in, 


and  the  sufficiency  of  the  force  employed  on 
the  paper  for  gathering  the  news  and  prepar- 
ing and  supervising  articles  for  publication, 
may  be  considered  as  bearing  on  the  question 
of  the  publisher's  negligence :  Scripps  v.  Reilly, 
88M.10. 

77.  The  burden  of  proving  the  negligence 
of  a  newspaper  proprietor  in  retaining  em- 
ployees through  whose  recklessness  or  malice 
a  libel  has  been  published  is  on  plaintiff :  Ibid. 

78.  In  an  action  for  newspaper  libel  the 
motive  of  a  subordinate  in  publishing  the 
article  complained  of  is  irrelevant  if  not  com- 
municated to  his  principal,  the  defendant,  and 
if  a  showing  has  been  made  of  everything  that 
passed  between  principal  and  subordinate  be- 
fore publication.  And  where  defendant,  be- 
sides testifying  that  he  had  no  ill-will  toward 
plaintiff  and  did  not  know  him,  and  that  he 
had  put  implicit  confidence  in  his  subordinate, 
had  also  been  allowed  to  show  all  that  took 
place  before  the  publication,  and  the  informa- 
tion on  which  he  acted,  there  was  no  material 
error  in  excluding  a  question  as  to  whether  he 
had  any  purpose  to  injure  plaintiff  in  assent- 
ing to  the  publication,  especially  where  it  was 
put  by  his  own  counsel  in  cross-examining 
him  when  called  by  plaintiff  to  show  his  con- 
trol of  the  paper :  Maclean  v.  Scripps,  52  M. 
214. 

78.  In  a  civil  action  for  libel  based  on  a 
newspaper  article  tending  to  throw  ridicule 
upon  plaintiff,  it  is  competent  for  defendant 
to  show  how  far  the  facts  alleged  or  any  part 
of  them  were  true,  and  how  far  their  truth 
would  leave  any  cause  of  action  remaining. 
It  is  also  admissible  to  show  under  what  cir- 
cumstances the  article  was  prepared  and  pub- 
lished :  Stilling*  v.  Shakespeare,  46  M.  408. 

80.  In  a  civil  action  for  newspaper  libel,  de- 
fendant, who  was  publisher  of  the  paper,  was 
properly  allowed  to  state,  on  cross-examina- 
tion, that  the  article  oomplained  of  was  not 
written  by  him :    Ibid. 

81.  In  a  trial  for  libel  based  on  a  charge  of 
seduction  it  was  not  clearly  error  to  exclude 
the  fact  that  the  girl  alleged  to  have  been 
seduced  committed  suicide  just  as  the  trial 
was  about  to  take  place :  Bathrick  v.  Detroit 
P.  <fc  T.  Co.,  50  M.  629. 

82.  In  an  action  for  libel  based  on  a  news- 
paper article  imputing  the  murder  of  a  girl, 
defendant  sought  to  justify  by  proving  it. 
Held,  that  plaintiff,  on  producing  evidence 
that  tended  to  show  that  the  girl  was  the 
victim  of  an  abortion  procured  by  some  one 
else,  was  entitled  to  have  the  case  submitted 
on  that  theory,  and  it  was  error  to  exclude  a 
question  put  to  a   competent  witness  as  to 
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whether  the  facts  shown  were  inconsistent 
with  death  by  abortion.  Held  proper  also  to 
cross-examine  one  who  had  testified  as  to  the 
victim's  relations  with  plaintiff,  upon  the  im- 
pressions witness  had  received  therefrom  as 
to  her  f  eelings'toward  this  person  thus  charged 
with  the  murder:  Peoples  v.  Detroit  P.  <&  T. 
Co.,  54  M.  457. 

83.  One  who  sues  for  libel  puts  bis  previous 
reputation  in  issue,  and  defendant  can  show 
that  even  if  the  charge  was  false  it  probably 
did  not  injure  him:  Bathriek  v.  Detroit  P.  & 
T.  Co.,  60  M.  029. 

84.  In  showing  that  the  reputation  of  the 
plaintiff  in  a  libel  suit  was  such  that  the 
charge  could  not  have  injured  him,  the  de- 
fence is  properly  confined  to  the  testimony  of 
witnesses  who  could  testify  that  they  knew 
plaintiff's  reputation  before  the  charge  was 
published:  Ibid. 

86.  Where  a  physician  complaining  of  a 
libel  claims  that  it  injures  his  medical  char- 
acter, evidence  as  to  his  medical  standing  be- 
comes relevant:  Sullings  v.  Shakespeare,  46 
M.  408. 

86.  Where  the  declaration  for  libel  alleges 
injury  to  plaintiff's  business,  the  amount  of 
his  sales  for  the  year  in  which  the  libel  was 
published  may  be  shown,  though  covering 
some  time  previous  to  the  publication,  but  de- 
fendant is  entitled  to  draw  out  all  the  facts  in 
detail  afterwards,  so  as  to  enable  the  jury  to 
distinguish  between  the  business  before  and 
after  the  publication:  Whittemore  v.  Weiss, 
88  M.  848. 

87.  In  an  action  for  newspaper  libel  ques- 
tions to  the  editor  as  to  the  purpose  of  the 
publication  and  the  publisher's  feelings  toward 
the  libelled  person,  and  as  to  what  the  editor, 
before  publishing  the  libel,  had  thought  of  its 
veracity,  were  admissible  as  bearing  on  the 
questions  of  damages  and  the  malice  or  good 
faith  of  dofendant:  Peoples  v.  Detroit  P.  A  T. 
Co.,  54  M.  457. 

88.  Where  a  declaration  for  a  libel  pub- 
lished in  a  daily  newspaper  does  not  aver  its 
publication  in  the  weekly  edition,  an  offer  to 
prove  the  circulation  of  the  weekly  is  properly 
rejected  until  proof  is  made  that  it  was  pub- 
lished in  that  edition :  Suitings  v.  Shakespeare, 
46  M.  408. 

89.  In  an  action  for  newspaper  libel  the 
editor,  on  testifying  that  on  bearing  that  other 
papers  which  had  published  it  bad  retracted, 
he  had  caused  inquiries  to  be  made  as  to  the 
accuracy  of  the  statements  it  embodied,  should 
also  have  been  allowed  to  testify  what  the  re- 
sult of  those  inquiries  was:  Bathriek  v.  De- 
troit P.  &  T.  Co.,  60  M.  629. 


90.  The  character  and  doings  of  private 
persons,  not  developed  in  legal  proceedings  or 
voluntarily  made  public,  cannot  be  properly 
discussed  in  print,  and  for  all  libels,  every 
publisher,  whether  an  individual  or  a  corpora- 
tion, is  responsible  to  the  extent  of  any  special 
damages,  and  any  estimated  damage  to  credit 
or  reputation;  but  he  is  only  liable  to  such 
damage  to  injured  feeling  as  must  inevitably 
be  inferred  from  the  libel  itself,  published  in 
a  paper  of  such  character  and  circulation  as 
his,  provided  he  has  used  such  precaution  as 
he  reasonably  could  to  prevent  an  abuse  of  his 
columns:  Detroit  Daily  Post  Co.  v.  MeArthur, 
16  M.  447. 

91.  Every  publisher  in  whose  paper  a  libel 
appears  is  liable  for  estimated  damages  to 
credit  and  reputation  and  such  special  dam- 
ages as  may  appear,  and  also  for  such  damages 
on  account  of  injured  feelings  as  must  be  in- 
ferred considering  the  standing  and  circulation 
of  the  paper :  Scripps  v.  Retily,  88  M.  10. 

92.  The  employment  of  competent  editors, 
the  supervision  by  proper  persons  of  all  that  is 
to  be  inserted,  and  the  establishment  and  ha- 
bitual enforcement  of  such  rulesas  would  prob- 
ably exclude  improper  items,  should  exempt  a 
publisher  from  any  aggravation  of  damages 
on  account  of  the  express  malice  of  his  sub- 
ordinates, for  any  libel  published  without  his 
privity  or  approval.  But  if  it  should  appear 
that  he  was  wanting  in  reasonable  care  to  pre- 
vent abuses,  he  would  be  liable  to  increased 
damages  for  his  own  misconduct,  which  might 
fairly  be  regarded  as  identifying  him  with 
facts  which  he  took  no  pains  to  suppress: 
Detroit  Daily  Post  Co.  v.  McArthw,  16 11 447. 

98.  Where  there  is  evidence  tending  to 
show  that  the  proprietor  of  a  newspaper  has 
retained  employees  who  ought  not  to  have 
been  kept,  and  that  through  their  recklessness 
or  malice  a  libel  has  been  published,  the  pro- 
prietor will  be  held  liable:  Scripps  v.  BriUy, 
88  M.  10. 

94.  One  who  publishes  an  untrue  article  in- 
tended and  reasonably  adapted  to  harm  the 
person  to  whom  it  refers  is  liable  in  such 
damages  as  may  be  lawfully  awarded  accord- 
ing to  the  determination  of  a  jury  as  to  the 
injury  done  and  its  compensation:  Tryon  v. 
Evening  News  Assoc,  89  M.  686. 

95.  A  publication  that  is  libellous  per  se  is 
presumed  to  be  voluntary  and  with  malicious 
motive,  and  is  therefore  ground  for  exemplary 
damages :  Evening  News  Assoc  v.  Tryon,  48  M. 
649. 

96.  Where  the  publication  is  actionable  per 
se,  if  maliciously  published,  the  recovery, 
though  the  declaration  alleges  as  damages 
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only  a  less  of  trade  to  plaintiff,  cannot  prop- 
erly be  limited  to  nominal  damages  merely, 
whatever  the  proof  as  to  the  influence  upon 
plaintiff's  business:  Whittemore  v.  Weiss,  88 
M.348. 

07.  Damages  for  a  libel  upon  a  candidate 
for  public  office  are  reduced  to  a  minimum  if 
the  libel  results  from  an  honest  mistake  made 
in  an  honest  effort  to  enlighten  the  public  as 
to  his  character:  Bailey  v.  Kalamazoo  Pub. 
Co.,  40  M.  251. 

08.  Where  it  appears  that  a  libel  was  pub- 
lished with  no  intent  to  injure  the  person 
libelled,  and  that  all  proper  precautions  were 
observed  in  publishing  it,  the  recovery  of 
damages  is  limited  by  the  actual  injury: 
Evening  News  Assoc,  v.  Tryon,  42  M.  549. 

00.  In  a  civil  action  for  libel  no  damages 
are  recoverable  for  a  libel  that  contains  no 
falsehoods:  Sullings  v.  Shakespeare,  46  M.  408. 

100.  An  absolute  charge  of  crime  is  not 
necessarily  wanton;  and  even  if  not  privi- 
leged, or  if  mitigating  circumstances  are  not 
shown,  it  does  not  necessarily  carry  every 
element  of  damages  known  to  the  law;  as, 
where  the  person  charged  with  crime  ignores 
a  portion  of  the  charge  in  basing  a  libel  suit 
thereon:  Bathrick  v.  Detroit  P.  <&  T.  Co.,  60 
1L629. 

101.  In  an  action  for  libel,  libellous  publi- 
cations from  the  same  paper,  relating  to  other 
persons,  may  be  put  in  evidence  to  show  that 
the  paper  was  recklessly  conducted,  and  there- 
fore liable  to  punitive  damages:  Soripps  v. 
SeOlU,  35  M.  871. 

102.  Where  exemplary  damages  are  sought 
for  libel,  defendant  may  introduce  cirenm- 
stances  tending  to  show  that  he  acted  in  good 
faith  and  with  all  proper  precautions,  and  had 
good  cause  to  believe  that  the  statement  com- 
plained of  was  true:  Scripps  v.  Foster,  41  M. 
748. 

103.  In  an  action  for  libel,  if  the  com- 
munication was  privileged,  the  plaintiff  is 
bound  to  prove  both  the  falsity  of  the  publi- 
cation and  the  malice  in  making  it,  and  the 
defendant  is  entitled  to  give  evidence  of  its 
truth  under  the  general  issue  without  special 
notice :  Edwards  v.  Chandler,  14  M.  471. 

104.  Privilege  is  to  be  shown  in  an  action 
for  libel  as .  a  justification,  after  publication 
has  been  proved:  Bacon  v.  M.  C.  B.  Co.,  65 
M.224. 

105.  Where  the  defendant  in  a  libel  suit 
gives  notice  of  a  general  justification  without 
serving  particulars,  he  must  prove  the  truth 
of  the  libellous  statements  precisely  as  charged 
m  the  declaration :  Bailey  v.  Kalamazoo  Pub. 
Co.,  40  M.  861. 


106.  The  following  words  were  printed  of 
a  clergyman:  "Then  there  was  that  Iowa 
Beecher  business  of  his  which  beat  him  out  of 
a  station  at  Grass  Lake."  He  sued  for  libel, 
alleging  that  they  implied  a  charge  of  adultery. 
A  general  notice  of  justification  was  filed  with 
the  plea.  Held,  that  to  justify  the  words,  the 
defendant  must  have  shown  a  loss  of  position 
at  Grass  Lake  upon  some  charge  of  unmoral 
conduct  affecting  the  plaintiff's  clerical  char- 
acter: Ibid. 

107.  Where  a  libellous  charge  is  made 
against  a  candidate  for  office,  and  there  is 
only  a  technical  variance  between  the  charge 
and  its  justification,  proof  that  the  party 
making  it  honestly  believed  it  should  be  re- 
ceived to  show  that  there  was  no  wrong  intent : 
Ibid. 

108.  In  an  action  for  libel  an  allegation 
that  a  person  has  been  "  indicted "  is  sup- 
ported by  proof  that  he  has  been  prosecuted 
and  convicted  in  justice's  court  on  informa- 
tion: Ibid. 

100.  But  a  charge  made  against  a  justice 
of  the  peace  that  he  stole  whiskey-fines  is  not 
supported  by  proof  that  he  has  not  paid  over 
a  fine  which  he  had  imposed  for  an  assault: 
Ibid. 

110.  General  reputation  is  sufficient  to 
justify  the  charge  that  a  lawyer  is  a  petti- 
fogging shyster :  Ibid. 

111.  A  charge  of  bad  moral  character,  if 
made  generally,  is  not  fully  justified  by  proof 
of  profanity  and  Sabbath-breaking :  Wieman 
v.  Mabee,  46  M.  484. 

112.  In  business  a  reasonable  latitude  for 
puffing  should  be  allowed.  But  this  right 
must  be  so  far  limited  that  no  agent,  for  the 
purpose  of  adding  to  his  own  sales  and  dimin- 
ishing those  of  a  rival  agent,  should  be  allowed 
to  place  his  rival  in  the  false  position  of  hav- 
ing recommended  the  article  supported  by 
his  opponent  as  better  than  his  own,  since 
both  are  supposed  to  be  experts  upon  whose 
judgment  the  public  will  greatly  rely.  Noth- 
ing short  of  the  truth  of  such  a  representation 
will  justify  its  publication:  Weiss  v.  Whitte- 
more, 28  M.  866. 

113.  A  lawyer  brought  an  action  for  libel 
based  on  a  newspaper  article  which  charged 
him  with  having  appropriated  more  than  a 
fair  share  of  the  moneys  which  a  olient  had 
caused  to  be  placed  in  his  charge  just  after 
departing  for  a  foreign  jurisdiction  where  his 
creditors  could  less  easily  trouble  him.  Under 
a  plea  of  justification  evidence  was  admitted 
of  the  statements  of  a  couple  of  creditors  who 
had  pursued  their  debtor  and  who  professed 
that  he  had  intimated  some  suspicion  as  to  the 
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safety  of  his  funds.  There  was  bo  evidence 
that  plaintiff  had  done  anything  to  have  the 
money  sent  back  to  him,  but  the  evidence  was 
admitted  as  res  gestae  and  on  the  ground  that 
the  lawyer  and  client  and  the  go-between  who 
carried  the  money  were  "  all  together  in  the 
transaction."  fleZderror.  Such  declarations 
could  not  be  treated  as  res  gestae,  nor  could 
the  conduct  of  creditors  among  themselves  out 
of  the  plaintiff's  presence  and  not  communi- 
cated to  or  acted  on  by  him:  Atkinson  v.  De- 
troit F.  P.  Co.,  46  M.  841. 

114.  A  newspaper  charged  a  city  physician 
with  causing  death  by  the  careless  use  of  the 
trocar  in  vaccination  after  its  use  had  been 
forbidden  by  the  board  of  health.  Held,  that 
in  an  action  for  libel  defendant  might  show 
that  plaintiff  had,  in  his  presence,  justified  its 
use:  Soripps  v.  Foster,  41  M.  742. 

115.  A  libel  suit  was  based  on  an  article 
charging  the  plaintiff  with  arson  to  defraud 
insurers  and  with  murder.  Held  proper  to 
permit  the  defendant,  in  justifying,  and  as 
bearing  upon  the  malice  of  the  libel,  to  show 
that  plaintiff's  claim  for  insurance  on  the 
house  that  was  burned  was  contested :  Peoples 
v.  Evening  News  Assoc.,  51  M.  11. 

116.  Evidence  to  justify  statements  pub- 
lished after  the  commencement  of  a  suit  for 
libel  is  not  admissible :  Bailey  v.  Kalamazoo 
Pub.  Co.,  40  M.  251. 

117.  Good  faith  cannot  protect  a  false 
publication,  nor  can  one  excuse  himself  for 
making  a  mistaken  assault  upon  his  neigh- 
bor's reputation  by  showing  the  absence  of 
malice  when,  even  had  his  charge  been  true, 
there  was  no  proper  purpose  in  bringing  the 
matter  to  public  notice:  Whittemorev.  Weiss, 
88  M.  848. 

118.  Counter  publications  that  are  not  li- 
bellous, and  could  have  no  force  as  a  provoca- 
tion, are  not  admissible  in  evidence  in  mitiga- 
tion of  damages:  Ibid. 

119.  It  seems  that  a  retraction  of  a  libellous 
article,  published  after  suit  is  begun  for  the 
libel,  cannot  be  considered  in  mitigation  of 
damages :  Evening  News  Assoc,  v.  Tryon,  42  M. 
549. 

120.  The  fact  that  an  article  falsely  charg- 
ing a  candidate  for  an  elective  office  with 
crime  was  copied  from  and  credited  to  a  paper 
published  in  an  adjoining  county,  does  not 
necessarily  go  in  mitigation  of  damages.  It 
must  depend  upon  the  circumstances  of  the 
particular  case :  Bronson  v.  Bruce,  59  M.  467. 

121.  Two  newspapers  accused  a  man  of  mur- 
der and  ho  sued  them  separately  for  libel.  The 
affidavit  of  a  convict  that  he  was  present  when 
the  murder  was  committed  was  procured  for 


one  of  the  cases,  but  it  conclusively  appeared 
that  he  was  elsewhere  at  the  time  sworn  to, 
and  the  affidavit  was  not  used.  Held,  that 
though  it  might  perhaps  be  admissible  in  the 
other  case  to  show  defendant's  good  faith,  it 
could  not  be  used  as  proof  of  the  murder :  Peo- 
ples v.  Detroit  P.  «fc  T.  Co.,  54  M.  457. 


LICENSE. 

L  In  general. 

(a)  What  constitutes;  nature  of. 

(b)  Extent  and  effect. 

(c)  Pleading  and  evidence. 
H  Revocation. 

License  of  sale  of  liquor,  see  Intoxkjahno 
Liquors,  §§  2-11. 

Licenses  under  ordinances,  see  Cities  AMD 
Villages,  XL 

As  to  probate  licenses,  see  Estates  or  Da- 
cedents;  Guardianship. 

L  In  general. 

(a)   What  constitutes,'  nature  of. 

1.  A  license  is  a  permission  to  do  something 
which  without  the  license  would  not  be  allow- 
able: Chilvers  v.  People,  11  M.  48;  Youngblood 
v.  Sexton,  82  M.  406. 

2.  A  license  is  a  permission  to  do  some  act 
or  series  of  acts  on  the  land  of  the  licensor 
without  having  any  permanent  interest  in  it. 
It  is  founded  on  personal  confidence,  and  is 
therefore  not  assignable;  it  may  be  in  writ- 
ing or  by  parol;  or  without  consideration  or 
subject  to  revocation:  Morrill  v.  Mackman,  24 
M.279. 

3.  Where  something  is  promised  beyond  a 
mere  temporary  use  of  the  land,  and  the  prom- 
ise is  not  founded  on  personal  confidence,  but 
has  reference  to  the  ownership  and  occupancy 
of  other  lands,  and  is  made  to  facilitate  the 
use  of  those  lands  in  a  particular  manner  and 
for  an  indefinite  period,'vso  that  the  right  to 
revoke  at  any  time  would  be  inconsistent  with 
the  evident  purpose  of  the  permission,  the  in- 
terest is  something  more  than  a  license,  if  the 
proper  formalities  for  conveyance  have  been 
observed.  It  may  be  an  easement  or  a  lease- 
hold interest  or  otherwise,  according  to  the 
character  of  the  possession,  occupancy  or  use 
of  the  promisee,  the  time  it  is  to  continue,  and 
perhaps  the  mode  in  which  compensation,  if 
any,  is  to  be  made  for  it:  Ibid. 

4.  A  written  agreement  permitting  the  e»- 
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tabliahment  of  a  dam,  granting  a  right  of 
flowage,  providing  for  a  perpetual  use  and  for 
the  settlement  of  damages,  and  containing  no 
clause  of  forfeiture  on  default,  is  not  a  rev- 
ocable license,  but  an  absolute  sale  on  time 
for  credit:  Fitch  v.  Constantine  Hydraulic 
Co.,  44  M.  74. 

5.  Oral  permission  to  the  trustees  of  a 
church  to  build,  upon  premises  contingently 
contracted  to  be  conveyed  to  them,  sheds  for 
the  convenience  of  attendants  upon  worship, 
was  held  to  be  a  revocable  license,  not  a  lease ; 
and  a  resumption  of  possession  and  fencing 
of  the  property,  allowing  a  sufficient  time 
after  notice  to  remove  the  sheds,  was  lawful : 
Drusev.  Wheeler,  38  M.  480,  36  M.  189. 

6.  Where  wooden  sheds  had  been  erected 
on  another's  land  after  the  revocation  of  the 
license  to  erect  them,  fifteen  months  were  held 
to  have  exceeded  any  reasonable  or  necessary 
time  for  their  removal :  Ibid. 

I.  A  land  contract,  unless  so  conditioned, 
does  not  operate  as  a  license  to  use  the  land : 
Ibid. 

8.  Oral  permission  by  the  vendor  of  land  to 
the  vendee  to  take  possession  at  any  time  is  a 
mere  license,  revocable  at  pleasure  so  long 
as  the  terms  of  the  sale  are  unfulfilled :  Qault 
v.  Stormont,  51  M.  686. 

9.  Where  the  vendor  and  vendees  in  a  land 
contract  enter  into  a  parol  agreement  whereby 
the  latter  are  allowed  to  remove  the  timber  in 
violation  of  the  terms  of  the  contract,  such 
permission  amounts,  so  long  as  it  remains  un- 
performed, to  a  mere  license :  Stickney  v.  For- 
matter, 35  M.  887. 

10.  The  consent  of  a  riparian  owner  to  the 
building  of  a  bridge  on  his  premises  amounts 
to  a  revocable  license:  MaxweU  v.  Bay  City 
Bridge  Co.,  41  M.  454. 

II.  An  oral  permission  by  the  owner  of 
land  to  cut  timber  thereon  is  a  mere  license : 
EtteUe  v.  Peacock,  48  M.  468. 

12.  A  parol  agreement  for  the  sale  of  stand- 
ing timber  is  good  as  a  license  so  far  as  acted 
upon :  Greeley  v.  Stiison,  87  M.  158 ;  Wetmore 
v.  Neuberger,  44  M.  363;  Sovereign  v.  Oft- 
mown,  47  M.  181 ;  Spalding  v.  Archibald,  58 
M.  865. 

13.  So  is  a  parol  extension  of  the  time  al- 
lowed by  a  contract  of  sale  for  taking  off  tim- 
ber: Haskell  v.  Ayres,  85  M.  80. 

14.  Whether  a  parol  agreement  to  extend 
the  time  limited  for  the  removal  of  standing 
timber  sold  was  to  be  regarded  as  a  license 
protecting  the  vendee  until  revocation,  or  as 
something  more  than  a  revocable  license, 
quere;  the  court  being  equally  divided :  Will- 
iam* v.  Flood.  63  M.  48fc 


(b)  Extent  and  effect. 

16.  A  license  creates  an  estoppel  against 
complaining  of  acts  done  under  it  before  rev* 
ocation,  or  from  preventing  the  enjoyment 
of  the  results  of  what  was  thus  done :  Greeley 
v.  Stilton,  87  M.  158. 

16.  A  license,  like  an  estoppel,  is  limited 
to  the  fair  understanding  on  which  the  par- 
ties are  at  liberty  to  act ;  it  does  not  give  the 
licensee  a  general  authority  to  do  what  he 
pleases:  Ortmann  v.  Sovereign,  43  M.  1. 

17.  Permission  to  a  grantor  to  remain  upon 
the  premises  after  his  deed  is  a  mere  lioense, 
which,  even  while  unrevoked,  does  not  pre- 
clude the  licensor  from  taking  actual  posses- 
sion of  the  premises  generally,  and  putting 
his  stock  upon  them.  Any  occupation  by  the 
grantor  inconsistent  with  this  general  right  in 
the  grantee  would  be  unwarranted;  and  if, 
while  so  allowed  to  remain,  the  grantor  uses 
the  land  so  as  to  make  it  the  means  of  com- 
municating an  infectious  disease,  he  will  be 
held  liable  in  damages  to  the  licensor:  Eaton 
v.  Winnie,  80  M.  156. 

18.  A  license  to  come  upon  one's  premises, 
especially  if  in  the  licensor's  interest,  imposes 
upon  him  the  duty  to  warn  those  who  coma 
of  any  danger  in  coming  of  which  he  knows 
or  ought  to  know  and  they  do  not:  Powers  v. 
Harlow,  58  M.  507. 

10.  Where  a  tenant  is  obliged  to  cross  his 
landlord's  premises  in  going  to  and  from  those 
which  he  occupies,  and  is  allowed  to  do  so 
without  objection,  the  arrangement  being  for 
the  benefit  of  both  parties,  his  children  or 
members  of  his  family  may  also  go  upon  such 
premises  to  carry  him  his  dinner  or  to  help 
him:  Ibid. 

20.  A  tenant  gave  his  landlord  a  written 
license  to  occupy  as  much  of  the  premises  as 
should  be  reasonably  necessary  in  putting  up 
an  elevator.  Held,  that  in  suing  the  landlord 
for  exceeding  his  privileges,  the  tenant  could 
not  show  that  the  space  to  be  occupied  by  him 
was  marked  out  upon  the  floor;  the  license 
controlled,  and  the  necessary  space  was  a  ques- 
tion for  the  jury:  Ives  v.  Williams,  50  M.  100, 

21.  Permission  to  build  a  road  over  one's 
land  implies  authority  to  use  it  afterwards: 
Harlcney.  Marquette,  H.  dkO.  B.  Co.,  41  M. 
886. 

22.  An  unrevoked  parol  license  to  flow 
lands,  given  by  a  third  person,  who  at  the 
time  had  the  right  to  flow,  is  a  good  defence 
to  an  action  for  flowing  lands:  Millerd  v. 
Beeves,  1  M.  107. 

23.  A  mere  license  to  enter  upon  land  and 
cut  timber  will  confer  no  legal  right  to  do  so, 
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and  need  not  be  in  any  particnlar  form,  bnt  it 
will,  until  revoked,  protect  the  licensee,  bo  far 
as  he  has  acted  under  it:  Wetherbee  v.  Oreen, 
22  H.  811. 

24.  The  license  implied  from  an  oral  agree- 
ment for  the  sale  of  timber  or  from  the  parol 
extension  of  time  for  removal  under  such  an 
agreement  protects  the  licensee  in  regard  to  all 
trees  cut  seasonably  and  before  revocation: 
Qreeley  v.  Stilson,  27  M.  158;  Haskell  v.  Ayres, 
86  M.  89;  Wetmore  v.  Neuberger,  44  M.  862; 
Sovereign  v.  Ortmann,  47  M.  181 ;  Spalding  v. 
Archibald,  52  M.  865. 

26.  And  when  the  timber  is  cut  the  title  to 
it  passes  because  the  right  thereto  has  become 
a  chattel  interest :  Spalding  v.  Archibald,  52 
If.  865. 

2d.  Where  standing  timber  is  sold  to  be 
out  and  removed  by  a  certain  date  the  license 
to  enter  and  remove  continues  until  that  date: 
Utleyv.  Wilcox  Lumber  Co.,  59  M.  268. 

27.  A  parol  license  to  cut  timber  is  binding 
on  the  licensor  if  executed  before  revocation : 
Wait  v.  Baldwin,  60  M.  622. 

28.  A  licensor's  actual  knowledge  that  his 
consent  has  been  acted  on  is  not  necessary  to 
the  protection  of  the  licensee;  he  is  bound 
to  assume  that  it  has:  Spalding  v.  Archibald, 
62  M.  865. 

(o)  Pleading  and  evidence. 

20.  A  license  is  to  be  set  up  in  the  notice  of 
special  defence  under  the  general  issue :  Druse 
v.  Wheeler,  22  M.  489. 

80.  The  defence  of  license  cannot  be  made 
under  the  general  issue  in  trespass;  there 
must  be  a  special  notice:  Vanderkarr  v. 
Thompson,  19  M.  82;  Senecal  v.  Labadie,  42 
If.  126. 

81.  The  special  notice  of  justification  under 
the  general  issue  in  trespass  may  by  leave  be 
amended  so  as  to  aver  a  denial :  Hopkins  v. 
Briggs,  41  M.  175. 

82.  A  parol  license  to  remove  timber  should 
be  very  clearly  shown  when  relied  on  to  avoid 
a  forfeiture  set  up  in  defenoe  to  a  bill  for  spe- 
cific performance  of  a  land-contract:  Stickney 
v.  Parmenter,  85  M.  287. 

IL  Kevocation. 

88.  A  parol  license — whatever  right  it  may 
give  to  remove  erections  under  it — is  revo- 
cable at  any  time:  Druse  v.  Wheeler,  22  M. 
489. 

84.  An  oral  permission  by  the  owner  of 
land  to  cut  timber  thereon  is  revoked  by  the 


death  of  the  licensor:  EsteUe  v.  Peacock,  48 
M.  469. 

86.  A  mere  license  from  a  wife  to  her  hus- 
band to  hold  her  property  ceases  at  her  death: 
Bassett  v.  Shepardson,  52  M.  8. 

30.  A  license  to  two  or  more  is  in  general 
revoked  by  the  death  of  one  of  the  licensees. 
Whether  such  would  be  the  rule  under  the 
peculiar  facts  of  this  case,  a  ■were:  Rust  v.  Con- 
rad, 47  M.  449.     • 

87.  A  license  to  use  a  road  over  one's  prem- 
ises is  revoked  by  closing  the  road:  Fowler  v. 
Hyland,  48  M.  179. 

88.  A  license  coupled  with  an  interest  is 
not  revocable  while  the  interest  continues ;  as 
where  a  license  from  a  landlord  to  cross  his 
land  is  necessary  to  the  tenant's  enjoyment  of 
the  premises  for  which  he  pays  rent,  and  is 
therefore  for  the  benefit  of  both:  Powers  v. 
Harlow,  53  M.  507. 

39.  An  oral  license  to  go  upon  lands  to 
ditch  is  revocable  by  parol,  and  an  oral  agree- 
ment to  give  a  written  license  if  a  neighbor 
will  do  likewise  cannot  operate  as  a  lioense 
where,  after  the  neighbor  had  done  as  re- 
quested, the  party  making  such  agreement 
declined  to  abide  by  it  and  forbade  the  digging 
of  the  ditch:  Hitchensv.  Shaller,  82  M.  496. 

40.  Where  a  petitioner  for  a  village  street 
across  his  land  orally  stated  to  the  authorities 
that  he  claimed  no  damages,  it  was  merely  a 
license  that  would  be  binding  only  when  they 
proceeded  to  take  the  land,  and  might  be  pre- 
viously revoked  by  a  written  notice:  Turner 
v.  Stanton,  42  M.  606. 

41 .  Where  the  vendor  in  a  land  contract  baa 
given  oral  permission  to  the  vendee  to  take 
possession,  such  permission  is  revoked  by  the 
vendor's  return  to  him  of  a  partial  payment 
on  failing  to  get  his  wife  to  unite  with  him  in 
the  sale:  Qault  v.  Stormont,  51  M.  686. 

42.  Where  the  vendor  of  land  assigns  his 
contract  to  one  who  knows  nothing  of  an  oral 
agreement  between  the  vendor  and  vendee 
whereby  the  latter  may  remove  timber  in  vio- 
lation of  the  contract's  terms,  the  agreement 
is  revoked:  Stickney  v.  Parmenter,  85  M.  287. 

43.  The  consent  of  a  riparian  owner  to  the 
building  of  a  bridge  on  his  premises  is  revoked 
by  his  conveying  the  property:  Maxwell  v.' 
Bay  City  Bridge  Co.,  41  M.  454. 

44.  Where  a  licensee  to  use  land  has  made 
costly  improvements  in  reliance  on  the  license, 
it  seems  that  he  should  have  adequate  protec- 
tion against  revocation :  Ibid. 

46.  A  license,  given  by  one  tenant  in  com- 
mon, with  his  co-tenant's  consent,  to  a  third 
person  to  cut  timber,  is  not  necessarily  re- 
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Yoked  by  a  conveyance  of  the  licensor's  inter- 
est: Wetherbeev.  Green,  22  M.  81 1. 

46.  The  owner  of  land  gave  permission 
through  her  agent  to  a  railroad  company  to 
build  its  road  over  her  land,  bnt  with  the  un- 
derstanding that  it  should  not  thereby  acquire 
any  rights  to  the  soil.  Held,  that  the  permission 
was  not  revoked  and  its  effect  was  not  changed 
by  the  fact  that  the  agent,  from  time  to  time 
thereafter,  claimed  that  the  company  was 
trespassing :  Harlow  v.  Marquette,  H.  <fc  O.R. 
Co.,  41  H.  338. 

47.  Where  the  owner  of  land  has  allowed 
the  construction  of  a  railroad  over  it,  he  is 
chargeable  with  knowledge  that  the  road  is  of 
such  a  permanent  nature  that  it  cannot  well 
be  removed  or  abandoned:  Ibid. 

48.  Where  the  owner  of  certain  lands,  after 
contracting  for  their  sale,  had  given  oral 
license  to  the  other  party,  who  were  trustees 
of  a  church,  to  erect  sheds  thereon,  but  had 
afterwards  forbidden  such  erection  "  until  the 
contract  should  be  carried  out,"  and  the  other 
party  privately  determined  not  to  fulfil  the 
contract,  such  prohibition  operated  as  an  ab- 
solute revocation  of  the  license.  It  was  held 
that  the  use  of  the  sheds  for  fifteen  months 
afterwards  without  interference  did  not  tend 
to  show  a  new  license  or  the  withdrawal  of 
the  revocation:  Druse  v.  Wheeler,  20  M.  189. 

49.  A  revocation  in  such  case  made  to  and 
in  the  presence  of  one  of  the  trustees  had  the 
same  effect  as  if  made  to  all:  Ibid. 

50.  One  has  a  license  to  enter  another's 
business  office  to  transact  his  business  with 
him,  but  the  license  is  revoked  when  he  is 
ordered  to  leave:  Breitenbach  v.  Trowbridge, 
MM.  393. 

61.  Revocation  of  a  license  to  appropriate 
part  of  a  street  to  private  use  does  not  imme- 
diately make  the  licensee  a  wrong-doer:  Ever- 
ett v.  Marquette,  S3  M.  490. 


LIEN'S. 

L  Qknbbal  principles. 

(a)  What  constitutes;  how  created  or 

continued. 

(b)  How  discharged,  lost  or  waived;  re- 

instatement. 
IL  Liens  of  mechanics,  builders  and  CON- 
TRACTORS. 

(a)  When  and  against  what  enforceable; 

effect;  discharge. 

(b)  Enforcement. 

1.  Proceedings  generally. 

2.  Appeals. 


IIL  Liens  foe  labob  and  services  on  loos, 

ETC. 

(a)  In  general. 

1.  Validity. 

2.  How  lost  or  waived. 

(b)  Enforcement. 
TV.  Miscellaneous  liens. 

As  to  lien  by  mortgage,  see  Chattel  Mort- 
gages; Mortgages. 

As  to  lien  of  Attachment  or  Execution, 
see  those  titles. 

Taking  one's  property  from  lienee  is  larceny, 
see  Crimes,  §  276. 

That  an  hotel-keeper's  lien  on  guest's  bag- 
gage gives  him  no  power  to  dispose  of  it,  see 
Crimes,  §  281. 

L  General  principles. 

(a)   What  constitutes;  how  created  or 
oxmtinued. 

1.  A  lien  is  a  tie,  hold  or  security  upon 
goods  or  other  things,  which  a  man  has  in  his 
custody,  till  he  is  paid  what  is  due  him :  Fitch 
v.  Newberry,  1  D.  1. 

2.  In  its  largest  sense  the  word  lien  em- 
braces every  case  in  which  property  is  charged 
with  the  payment  of  any  debt  or  duty :  Bid- 
well  v.  Whitaker,  1  M.  469. 

3.  A  common-law  lien  implies  that  the 
party  by  whom  it  is  claimed  is  either  in  the 
actual  or  constructive  possession  of  the  thing; 
and  his  right  to  detain  the  thing  continues 
until  his  claim  is  satisfied ;  but  maritime  liens 
exist  independently  of  possession:  Wight  v. 
Maxwell,  4  M.  46. 

4.  There  must  be  contract,  express  or  im- 
plied, to  support  a  common-law  lien,  and,  un- 
less by  express  provision  of  statute,  ft  never 
arises  where  no  contract  relations  exist:  Shaw 
v.  Bradley,  69  M.  199. 

6.  A  trespasser  who  cuts  another's  trees 
acquires  no  lien  upon  the  logs  for  the  expense 
of  cutting  and  transporting  them:  Gates  v. 
Rifle  Boom  Co.,  70  M.  309  (May  18,  '83). 

6.  By  signing  a  note  or  a  bond  one  creates 
no  lien  on  his  property,  legal  or  equitable: 
West  v.  Laraway,  28  M.  464. 

7.  Courts  cannot  create  liens,  but  can  only 
declare  and  enforce  them:  Lyster's  Appeal, 
64  M.  825. 

8.  One  who  has  discharged  a  lien  on  goods 
by  advancing  money  therefor  at  the  request  of 
the  owner  has  a  right  to  the  possession  of  the 
goods  till  reimbursed:  Edwards  v.  Frank, 
40  M.  616. 
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0,  A  judgment  in  this  state  creates  no  lien : 
Campau  v.  Barnard,  25  M.  881;  West  v.  Lar- 
away,  28  M.  464,  470;  Udell  v.  Kahn,  81  M. 
106. 

10.  Charges  cannot  be  imposed  on  real  es- 
tate by  oral  agreements  unless  there  are  dis- 
tinct and  positive  provisions  enabling  it  to  be 
done :  Hammond  v.  Wells,  45  M.  11. 

11.  Equity  cannot,  unless  allowed  by  stat- 
ute, create  a  lien  upon  real  estate  to  secure  a 
personal  debt,  not  contracted  on  its  credit, 
and  not  charged  on  it  by  agreement:  Bennett 
v.  Nichols,  12  M.  22;  Perkins  v.  Perkins,  16  M. 
162. 

As  to  declaring  alimony  a  lien,  see  Divorce, 
§§  216,  217. 

12.  An  equitable  lien  upon  real  estate  re- 
quires (1)  a  written  contract  identifying  the 
property  as  security  for  the  debt ;  or  (2)  such 
relations  between  the  parties  as  will  make  it 
right  and  just  to  declare  the  lien;  as,  for  ex- 
ample, in  the  case  of  a  joint  owner  or  bona 
fide  purchaser  making  improvements  in  good 
faith,  or  in  the  case  of  partners'  liens :  Kelly 
v.  Kelly,  54  M.  30. 

13.  The  doctrine  of  equitable  lien  is  to  pre- 
vent fraud  and  do  justice,  and  should  never 
be  applied  where  the  establishment  of  an 
equitable  lien  would  not  be  carrying  out  the 
intent  of  the  parties :  Ibid. 

14.  Land  conveyed  to  a  fiduciary  agent  by 
a  party  who  was  in  a  position  rendering  him 
an  easy  subject  for  imposition  was  in  equity 
subjected  to  a  lien  for  any  balance  that  might 
be  found  due  on  final  accounting  for  its  full 
value:  Math  v.  Vanderlyn,  44  M.  597. 

15.  Where  a  party  had  failed  to  execute  a 
mortgage  as  agreed,  chancery  enforced  a  lien 
on  the  property  under  the  equitable  circum- 
stances of  the  case :  Williams  v.  Rice,  60  M. 
102. 

16.  An  oral  agreement  to  give  a  mortgage 
upon  lands  cannot  be  sustained  as  an  equitable 
lien  if  uncertain  in  its  terms :  McClintock  v. 
Laing,  22  M.  212. 

17.  Where  liens  on  property  are  accompa- 
nied by  a  personal  responsibility  the  creditor 
has  a  right  to  rely  on  both :  Stebbins  v.  Walker, 
46  M.  6. 

18.  Whether  a  lien  may  not  continue,  if  so 
agreed,  where  other  collaterals  are  taken, 
qpiere:  Ortmann  v.  Plummer,  52  M.  76. 

19.  A  contract  not  to  avoid  a  valid  lien 
differs  from  a  promise  to  pay  a  third  person  a 
debt  that  is  entirely  unsecured ;  such  a  prom- 
ise is  binding  only  as  between  the  parties  to 
the  agreement :  Hunt  v.  Strew,  30  M.  368. 

20.  One  who  buys  at  an  auction  subject  to 
liens  must  take  the  transfer  subject  to  such 


liens,  notwithstanding  they  are  not  such  as 
could  have  been  legally  enforced  against  the 
title  sold :  Eames  v.  Eames,  16  M.  348. 

(b)  How  discharged,  lost  or  waived; 
reinstatement. 

That  a  lien  is  discharged  by  a  proper  tender, 
see  Tender,  IIL 

21.  For  a  case  where  a  party,  under  an 
agreement  to  pay  for  lands  by  taking  up  en- 
cumbrances upon  it,  was  held  to  have  satisfied 
an  encumbrance  by  baying  it  in,  see  Kibbee  v. 
Thompson,  6  M.  410. 

22.  A  lien  for  redemption  from  foreclosure 
can  only  be  satisfied  by  a  payment  or  volun- 
tary discharge:  Powers  v.  Golden  Lumber  Co., 
43  M.  468. 

23.  One  who  seeks  to  break  a  lien  on  the 
ground  that  the  demand  is  excessive  should 
tender  what  he  himself  considers  reasonable : 
HaU  v.  Tittabawassee  Boom  Co.,  51  M.  377. 

24.  One  who  holds  property  under  claim  of 
a  lien  is  under  no  obligation  to  take  it  to  a 
certain  point,  at  the  owner's  request,  merely 
to  enable  the  owner  to  replevy  it:  Ibid. 

26.  An  unconditional  surrender  of  posses- 
sion or  conduct  showing  a  design  to  discharge 
the  lien,  or  plainly  inconsistent  with  it,  usu- 
ally puts  an  end  to  it :  De  Witt  v.  Prescott,  51 
M.  288. 

26.  But  the  holder  of  the  lien  may  allow 
the  owner  of  the  property  to  take  it  into  his 
possession  and  remove  it  without  prejudice  to 
the  lien,  if  so  agreed :  Ibid. 

27.  Nor  can  a  lien  be  destroyed  by  a  re- 
moval, without  the  lienor's  consent,  from  his 
lienor's  possession :  Ibid. 

28.  All  previous  liens  upon  the  land  are  cut 
off  by  a  valid  tax- title :  Robbins  v.  Barron,  83 
M.86. 

29.  A  lien  once  waived  is  permanently  lost : 
Au  Sable  River  Boom  Co.  v.  Sanborn,  86  M.  358. 

30.  All  liens  created  by  implication  may  be 
waived  by  implication :  McMaster  v.  Merrick, 
41  M.  505. 

31.  A  lien  is  waived  if  the  parties  entitled 
to  it  acquiesce  in  the  action  of  third  persons 
taking  possession  of  the  property  on  execution 
without  notifying  them  of  their  own  adverse 
claims:  Ibid. 

32.  A  lien  is  waived  by  implication  if  priv- 
ileged and  unprivileged  claims  are  commin- 
gled in  the  same  dealings  so  that  the  lien  is 
not  kept  ascertainable  without  restating  and 
charging  the  accounts :  Ibid. 

33.  A  lien  is  not  lost  by  merely  restating 
the  account  and  deducting  certain  items: 
Comstock  v.  McCracken,  53  M.  128. 
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84.  Equity  contemplates  a  lien  discharged 
by  mistake  as  still  in  existence:  French  v. 
De  Bote,  38  M.  708. 

36.  It  seems  that  a  complainant  seeking  to 
reinstate  a  lien  which  be  has  discharged  by 
mistake  on  lands  of  which  he  has  since  been 
in  possession  might  be  required  to  account 
for  rents  and  profits  if  the  pleadings  raise  the 
question:  Ibid. 

And  see  Equity,  §§  331,  838. 

II.  Liens  of  mechanics,  buildebs  and 

CONTBACTOBS. 

(a)   When  and  against  what  enforce- 
able; effect;  discharge. 

36.  The  statute  providing  for  these  liens  is 
in  derogation  of  the  common  law,  must  be 
strictly  pursued,  and  cannot  be  extended  be- 
yond its  terms:  Wagar  v.  Briscoe,  88  M.  587. 

37.  Builders'  liens  cannot  attach  to  public 
buildings  unless  permitted  by  statute :  Knapp 
v.  Swaney,  56  M.  345. 

38.  A  builder's  lien  would  not  attach  — 
under  the  statute  prior  to  the  amendment  of 
1869  —  if  the  contract  provided  for  securing 
the  debt  otherwise,  as  by  mortgage  upon  the 
premises :  Barrows  v.  Baughman,  9  M.  218. 

39.  The  lien  (under  code  of  1838,  p.  406)  of 
a  mechanic  or  material-man,  for  labor  or  ma- 
terials furnished  in  the  construction  of  a 
building,  attached  only  upon  the  interest  of 
the  person  for  whom  it  was  erected;  and  did 
not  encumber  any  pre-existing  right  or  title  of 
any  other  person:  Scales  v.  Griffln,  2  D.  54. 

40.  If,  therefore,  when  the  lien  attached, 
the  person  causing  the  building  to  be  erected 
had  no  title  to  the  premises  on  which  it  stood, 
but  a  mere  right,  resting  in  contract,  to  a  con- 
veyance on  the  performance  of  a  condition 
precedent,  and  that  right  was  afterwards  lost 
by  his  failure  to  perform  the  condition,  subse- 
quent proceedings  to  enforce  the  lien  would 
convey  no  right  or  title  to  the  purchaser: 
Ibid. 

41.  A  mechanic's  lien  cannot  attach  to  a 
cistern  built  by  A.  for  B.  in  C.'s  ground  under 
permission  granted  to  B.  by  C. :  Eaton  v.  Mon- 
roe, 63  M.  525. 

42.  Whether  dredging  out  a  slip  and  dis- 
tributing the  dirt  for  the  construction  of  a 
wharf  is  work  upon  which  a  mechanic's  lien 
could  be  based,  quere:  Clark  v.  Raymond,  27 
M.456. 

43.  When  work  is  alleged  to  have  been  done 
under  an  oral  contract,  the  terms  of  which  are 
disputed,  a  mechanic's  lien  will  not  be  sus- 
tained unless  the  evidence  in  support  of  it  is 


clear  and  decisive  enough  to  satisfy  all  rea- 
sonable and  just  minds  without  much  hesita- 
tion as  to  the  real  nature  and  terms  of  the 
arrangement:  Ibid. 

44.  A  mechanic's  lien  attaches  to  an  entire 
interest  of  the  debtor  in  premises  considered 
only  as  real  estate,  and  not  to  chattels  sepa- 
rated from  it:  Wagar  v.  Briscoe,  88  M.  587. 

45.  A  mechanic's  lien  for  building  mate- 
rials can  arise  only  on  a  contract  made  by  the 
owner,  part  owner  or  lessee  of  the  land  to  be 
affected;  and  cannot  attach  to  anything  be- 
sides his  actual  interest:  Ibid. 

46.  One  cannot  at  the  time  of  contracting 
for  building  material,  and  by  that  act  alone, 
impose  a  mechanic's  lien  against  land  upon 
which  the  building  is  to  be  put  up,  if  he  bad 
then  no  legal  or  equitable  title  to  it:  Ibid. 

47.  The  contract  must  relate  to  and  be  per- 
formed upon  the  lands  against  which  the  lien 
is  sought  to  be  enforced.  No  lien  arises  under 
H.  8.  §  8877  in  favor  of  parties  who  merely 
sell  machinery  or  materials  which  may  or  may 
not  go  into  a  building,  as  the  purchaser  may 
determine:  Stout  v.  Sawyer,  87  M.  818;  Cole- 
man v.  Stearns  Manuf.  Co.,  88  M.  80,  85. 

48.  The  contract  relation  prescribed  by  the 
statute  is  a  necessary  prerequisite  to  the  lien, 
and  it  must  distinctly  exist  before,  or  at  all 
events  at  the  time  when,  the  lien  is  sought  to 
be  instituted :  Willard  v.  Magoon,  80  M.  278. 

48.  Where  husband  and  wife  had  been  liv- 
ing ia  a  building  owned  by  her  which  was  de- 
stroyed by  fire,  and  be  bought  articles  for  re- 
pairing the  building  in  his  own  name  and  on 
his  own  credit,  it  was  held  that  no  privity  of 
contract  existed  between  the  wife  and  the  vend- 
ors so  as  to  authorize  a  lien  against  her  prop- 
erty: Ibid. 

60.  Prior  to  the  amendment  of  C.  L.  1871, 
§  6789,  by  act  258  of  1879  (H.  8.  §  8877),  a  wife's 
land  was  not  bound  for  improvements  made 
upon  it  on  the  credit  of  her  husband,  even 
though  with  her  knowledge  and  consent: 
Ibid.;  Newcombv.  Andrews,  41  M.  518;  Mor- 
rison v.  Berry,  42  M.  889. 

51.  A  builder's  Hen  will  not  attach  to  any 
interest  in  real  estate  which  defendant  did  not 
have  when  materials  began  to  be  furnished 
(H.  S.  §  8377);  nor  will  filing  notice  of  the  lien 
operate  retrospectively ;  the  lien  will  not,  as 
against  bona  fide  purchasers,  attach  to  property 
that  has  been  transferred  to  them  before  the 
filing  of  notice :  Sisson  v.  Holcomb,  68  M.  684. 

62.  A  lien  will  not  attach  to  a  debtor's  home- 
stead for  building  a  bouse  thereon  under  a 
written  contract  for  furnishing  material  and 
building  a  dwelling-house,  which  does  not  in 
any  way  describe  or  specify  what  land  the 
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building  is  to  be  erected  upon:  Hammond  v. 
Wells,  45  M.  11. 

63.  A  mechanic's  lien  in  favor  of  the  vendor 
of  materials  cannot  be  predicated  merely  on 
the  purchaser's  statement  that  he  has  a  house 
and  is  building  an  addition  to  it  and  wants  the 
materials  for  that  purpose:  People  v.  McAllis- 
ter, 49  M.  12. 

-  64.  A  mechanic's  lien  does  not  preclude  the 
general  owner  from  replevying  the  goods  as 
against  a  stranger:  Bodine  v.  Simmons,  88  It 
683. 

66.  A  mechanic's  lien  is  terminable  on  re- 
demption, and  therefore  gives  no  fixed  right 
of  possession  for  any  particular  period  and  does 
not  concern  third  persons  if  not  asserted  by  the 
parties:  Ibid. 

66.  A  builder  under  a  contract  cannot,  as 
agaiust  the  owner  of  the  building,  retain  pos- 
session of  it  after  the  time  has  expired  for  the 
performance  of  the  contract,  and  after  he  has 
ceased  work,  to  enforce  payment  of  the  con- 
tract price:  Better  v.  Stange,  27  M.  S12. 

67.  A  vendor's  lien  secured  by  a  duly  re- 
corded chattel  mortgage  takes  precedence  of  a 
mechanic's  lien  for  repairs  subsequently  done 
at  the  purchaser's  request:  Denison  v.  Shuler, 
47  M.  598. 

68.  A  tender,  sufficient  in  amount,  will  dis- 
charge a  mechanic's  lien  for  the  repair  of  per- 
sonal property;  and,  if  not  accepted,  the 
creditor  must  thereafter  rely  upon  the  per- 
sonal responsibility  of  his  employer:  Moyua- 
han  v.  Moore,  9M.  9. 

(b)  Enforcement. 
1.  Proceedings  generally. 

As  to  jurisdiction  by  amount,  see  Equity, 
§81. 

69.  A  title  secured  under  the  mechanic's  lien 
law  is  purely  statutory,  and  its  validity  depends 
on  an  affirmative  showing  that  every  essen- 
tial statutory  step  in  the  creation,  continuance 
or  enforcement  of  the  lien  has  been  duly  taken : 
Wagar  v.  Briscoe,  88  M.  587. 

60.  One  who  seeks  to  enforce  a  mechanic's 
lien  for  material  furnished  is  required  by  stat- 
ute to  file  an  affidavit  of  the  amount  due 
within  thirty  days  after  furnishing  the  ma- 
terial, and  also  proof  of  service  of  notice  of 
the  lien.  If  he  does  not,  it  is  provided  that 
the  lien  shall  cease  as  to  all  persons  except  the 
owner  of  the  premises.  It  is  further  pro- 
vided that  the  lien  shall  not  continue  more 
than  sixty  days  after  the  filing  of  the  affidavit 
of  amount  due,  unless  proceedings  to  enforce 
the  lien  have  been  begun.    Held,  that  if  no  affi- 


davit is  filed  at  all,  the  lien  will  be  lost  after 
ninety  days  have  passed  since  the  material 
was  supplied :  Comstock  v.  McEvoy,  52  M.  821 

61.  The  filing  of  a  bill  or  petition,  not  the 
service  of  process,  is  the  beginning  of  suit  in 
the  meaning  of  the  statute  which  requires 
proceedings  to  be  begun  within  sixty  days: 
Sheridan  v.  Cameron,  65  M.  680  (April  28,  '87). 

62.  In  proceedings  by  subcontractors  to 
enforce  a  mechanic's  lien,  the  original  con- 
tractors must  be  brought  in  as  parties,  since 
the  contract  relation  and  state  of  accounts  be- 
tween the  defendant  and  the  original  con- 
tractors, and  between  the  original  and  sub- 
contractors, must  be  adjudicated  before  the 
lien  can  be  established,  and  the  rights  and  lia- 
bilities of  the  parties  be  ascertained:  Kerns  v. 
Flynn,  51  M.  678. 

63.  The  objection  that  a  petition  for  the 
enforcement  of  a  mechanic's  lien  does  not  im- 
plead necessary  parties  may  be  taken  in  the 
answer  thereto,  or  at  the  hearing;  and  it  is 
not  lost  by  putting  in  an  answer  after  demur- 
ring: Ibid. 

64.  Under  C.  L.  1871,  §§  6789-94  (see  H.  8. 
§§  8377-82),  for  the  enforcement  of  mechanics' 
liens  upon  real  property,  a  declaration  that 
the  contract  was  made  with  a  particular  party, 
and  subsequently  fully  performed,  would  not 
comprehend  the  substance  of  the  facta  in- 
volved in  the  idea  of  a  lien  under  said  law, 
under  which  no  lien  will  attach  unless  the 
contract  be  with  the  owner,  part  owner,  or 
lessee.  Simple  performance  of  the  contract  is 
insufficient.  It  is  a  fatal  defect  not  to  show 
the  interest  of  the  contracting  party  in  the 
land,  and  the  defect  will  not  be  cured  by  an 
admission  of  ownership  on  the  part  of  the  re- 
spondent. Every  fact  essential  to  jurisdiction 
must  appear  on  the  record :  Clark  v.  Raymond, 
27  M.  456. 

66.  In  proceedings  under  the  statute  to  en- 
force a  lien,  the  existence  and  terms  of  the 
contract  upon  which  the  alleged  lien  is  based 
must  be  distinctly  and  affirmatively  proved. 
As  the  statute  looks  to  somewhat  summary 
proceedings  in  relation  to  real  property,  all 
matters  of  substance,  and  proceedings  essen- 
tial to  the  security  of  rights  and  titles,  should 
be  strictly  adhered  to:  WiUard  v.  Magoon,  80 
M.  273. 

66.  In  setting  up  the  respondent's  title  to 
certain  lands,  in  a  petition  for  the  enforce- 
ment of  a  mechanic's  lien  against  the  lands 
for  materials  supplied,  it  should  be  made  to 
appear  that  the  respondent  had  some  interest 
in  the  lands  at  the  time  the  materials  were 
supplied  or  when  the  certificate  of  the  lien 
was  filed,  and  it  is  not  sufficient  to  set  forth 
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only  the  state  of  the  title  at  the  point  of  time 
when  the  petition  was  filed:  Ibid. 

07.  A  petition  in  chancery  filed  to  enforce 
a  mechanic's  hen  need  not  contain  a  prayer 
for  process:  Sheridan  v.  Cameron,  65  M.  680 
(April  28,  '87)l 

68.  Though  a  purely  statutory  lien  must 
conform  exactly  to  the  statutory  conditions, 
yet  when  it  once  attaches  and  is  put  in  process 
of  foreclosure,  the  proceedings,  while  in  part 
definitely  fixed,  are  largely  left  to  the  general 
coarse  of  practice,  and  no  strained  construe* 
tioa  should  be  used  to  defeat  them:  Ibid. 

60.  The  chief  purpose  of  the  notice  lit 
pendent  required  by  the  statute  is  to  bind  sub- 
sequent interests.  Semble  that  it  is  unneces- 
sary as  against  the  original  parties  to  the  bill: 
Ibid. 

70.  In  proceedings  to  enforce  a  mechanic's 
lien  upon  realty,  an  answer  should  be  put  in 
by  the  defendant  so  that  an  issue  may  ba 
properly  framed :  Roberts  v.  Miller,  32  M.  289. 

71.  Prior  to  the  amendment  of  18T9  (see 
H.  a  g  8882)  the  bill  or  petition  though 
sworn  to  was  not  evidence,  and  therefore  a 
sworn  averment  of  service  upon  defendant  of 
notice  of  the  filing  of  the  lien  with  the  regis- 
ter of  deeds  did  not  cure  the  want  of  proof 
thereof,  unless  the  answer  admitted  it:  Ibid. 

72.  The  complainants  have  the  burden  of 
proving  on  the  trial  their  compliance  with  all 
that  the  statute  requires  for  giving  them  a 
lien  on  the  defendant's  premises:  Ibid. 

78.  The  final  decree  in  proceedings  sustain- 
ing a  mechanic's  lien  ought  expressly  to  ad- 
judge the  existence  of  contract  relations 
between  the  parties,  and  the  establishment  of 
the  alleged  lien  upon  the  property  described : 
WiOard  v.  Magoon,  30  M.  273. 

74.  A  mechanic's  lien  enforced  against  a 
simple  equity  must  be  confined  to  that,  and  a 
sale  of  the  equitable  interest  must  be  subject 
to  the  rights  of  the  legal  owner:  Wagar  v. 
Briscoe,  38  M.  587. 

76.  Notice  of  a  sale  for  the  enforcement  of 
a  mechanic's  lien  must  be  posted  and  pub- 
lished as  in  cases  of  execution  sales  of  real 
estate,  except  that  twelve  days  must  inter- 
vene between  the  completion  of  the  act  of 
notification  and  the  time  of  sale:  Ibid. 

2.  Appeals. 

76.  Prior  to  act  84  of  1878,  no  appeal  lay 
from  statutory  proceedings  to  enforce  the  liens 
of  mechanics,  eta,  who,  by  contract  with  the 
owner,  etc.,  of  lands,  had  furnished  labor  or 
materials  for  constructing  or  repairing  any 
building,  etc.,  upon  such  lands :  Clark  v.  Ray- 
mond, 26  M.  415. 
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77.  The  supreme  court  has  no  jurisdiction 
to  review  proceeding  to  enforce  a  mechanic'* 
lien  under  H.  8.  ch.  290,  except  by  virtue  of 
U.  S.  §§  8409-8411,  which  excludes  any  other 
mode  of  review,  or  rule  or  course  of  proceed- 
ing on  appeal,  than  is  provided  by  law  in  rela- 
tion to  appeals  in  ordinary  chancery  cases; 
the  finding  of  a  jury,  therefore,  in  such  pro- 
ceedings, instead  of  being  decisive  as  at  com- 
mon law,  is  a  mere  provisional  and  assistant 
inquisition  analogous  to  a  verdict  or  a  feigned 
issue  in  chancery,  and,  as  the  court  may  ignore 
it,  points  raised  upon  the  charge  to  the  jury, 
rulings,  etc,  will  not  be  considered  i  Wittard 
r>.  Magoon,  30  M.  27& 

78.  Without  a  proper  authentication  of 
what  seems  to  have  been  returned  and  treated 
as  the  evidence  in  proceedings  to  enforce  a 
mechanic's  lien  upon  lands,  the  supreme  court 
will  not  hear  an  appeal  therefrom;  the  de- 
fect is  not  cored  by  a  stipulation  of  the  laolic- 
itors :  the  solemn  judgments  of  courts  will  not 
be  disturbed  on  records  made  for  them  by  tbe 
counsel  or  attorneys:  Roberts  v.  MiUer,  31 
M.  78. 

79.  The  record  on  an  appeal  should  contain 
a  copy  of  the  testimony  duly  certified  by  the 
register  as  a  true  copy  of  the  testimony  filed 
in  the  cause:  Ibid. 

80.  In  reviewing  statutory  proceedings  in 
chancery  to  enforce  a  mechanic's  lien  in  which 
the  complainant  obtained  a  verdict,  tbe  su- 
preme court  will  not  be  disposed  to  disturb  tbe 
result  where  the  case  depends  mainly  on  the 
weight  of  oral  testimony,  and  the  testimony 
is  irreconcilably  opposed,  and  the  trial  court 
saw  the  witnesses  examined :  Begin  v.  Bender  - 
son,  50  M.  468. 

III.  Liens  fob  labok  and  services  ok 

LOOS,  ETC. 

As  to  recovery  of  compensation  for  running 
and  booming  logs,  etc.,  see  Watkbs,  VIII,  (b). 

(a)  In  general. 

1.  Validity. 

81.  Act  185  of  1878,  providing  for  a  lien  for 
labor  on  lumber  and  logs,  criticised  as  crude 
and  incomplete:  Clark  v.  Adatnt,  33  M.  159; 
Shaw  v.  Bradley,  59  M.  199. 

82.  Act  145  of  1881  (H.  &  g§  8412-8427),  es- 
tablishing a  hen  for  labor  and  services  on  logs, 
etc.,  is  remedial,  and  was  enacted  to  provide 
additional  security  for  the  laborer;  and  it 
should  be  liberally  construed  to  effectuate 
that  object:  Shaw  v.  Bradley,  59  M.  199. 
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83.  It  is  competent  for  the  legislature  to 
provide  for  security  by  way  o'  a  lien  in  behalf 
of  a  laborer,  and  also  to  provide  a  remedy  for 
the  enforcement  of  such  lien  by  attachment, 
in  cases  where  the  possession  of  the  property 
upon  which  the  labor  is  performed  is  not  re- 
tained by  the  person  performing  such  labor : 
Ibid. 

84.  Whether  the  act  of  1881,  in  declaring 
that  the  word  "  person  "  or  "  persons  "  in  the 
first  section  thereof  (H.  S.  §  8412)  shall  be  in- 
terpreted to  include  cooks,  blacksmiths,  arti- 
sans and  all  others  usually  employed  in  per- 
forming such  labor  and  services,  would 
operate  to  give  a  lien  to  cooks,  blacksmiths, 
etc.,  between  whom  and  the  owner  there 
exist  no  contract  relations,  guere:  Ibid. 

86.  Such  an  objection  to  the  validity  of  the 
statute,  and  the  further  objection  that  it  pro- 
vides for  seizure  without  service  of  process  of 
any  kind,  cannot  be  raised  by  defendants 
shown  to  have  been  in  contract  relation  with 
defendants,  and  to  have  been  personally 
served  with  the  process  by  which  the  suit  was 
begun:  Ibid. 

86.  Said  act  of  1881  gives  laborers  for  a  con- 
tractor a  lien  against  the  owner  of  the  logs, 
though  there  is  no  privity  of  contract  between 
such  laborers  and  owner;  and  in  so  doing  the 
act  is  constitutional:  Reilly  v.  Stephenson, 
62  M.  509. 

87.  An  independent  contractor,  that  is,  one 
who  enters  into  a  contract  with  the  owner 
of  logs  to  drive  and  deliver  them,  is  entitled  to 
alien  under  act  145  of .1881:  Shaw  v.  Bradley, 
50  M.  199. 

88.  The  lien  for  cutting  logs  provided  by 
act  185  of  1878  could  not  be  enforced  as 
against  those  who  had  purchased  from  the 
debtor  without  notice  of  the  claimant's  lien  as 
shown  by  his  petition  on  file  or  by  his  actual 
possession:  Eaifleyv.  Haynes,  87  M.  535. 

88.  H.  S.  §  2035,  prior  to  its  amendment  by 
act  66  of  1887,  did  not  give  a  lien  for  remov- 
ing obstructions  upon  a  stream  that  required 
the  aid  of  artificial  means  in  running  the  logs 
by  means  of  dams,  etc. :  Krotl  v.  Neater,  52 
M.  70;  Shawv.  Bradley,  59  M.  199. 

90.  A  contract  for  manufacturing  lumber 
from  logs  was  lield  to  give  a  lien  for  the  saw- 
bill,  notwithstanding  a  provision  for  the  pay- 
ment of  the  bill  for  sawing  "  as  often  as  once 
a  month  after  the  lumber  is  delivered  out  of 
said  mill:"  Chadwick  r.  Broadwell,  27  M.  6. 

91.  A  saw-mill  was  leased  without  rent,  but 
the  lessees  were  to  saw  all  logs  furnished  by 
the  lessor  and  ship  and  season  lumber  as  or- 
dered. This  agreement  was  to  be  in  force 
through  the  whole  period  of  the  lease.    Held, 


that  this  contract  evidently  did  not  contem- 
plate a  lien,  since  (a)  the  amount  of  work 
agreed  for  was  indefinite  and  consisted  of  va- 
rious items,  and  the  rental  value  could  not 
well  be  apportioned  on  it;  (6)  work  was  to 
continue  until  the  end  of  the  lease,  when  the 
lessee  would  be  bound  to  quit  and  could  not 
remain  on  the  premises  to  enforce  his  lien; 
and  (c)  the  obligation  to  ship  was  unlimited 
and  might  exhaust  the  whole  of  the  lumber: 
McMaster  v.  Merrick,  41  M.  505. 

92.  Where  a  contract  for  the  sale  of  stump- 
age  permits  the  vendee  to  have  the  logs  man- 
ufactured, and  consequently  to  create  a  lien 
upon  them  for  the  labor,  the  vendor,  in  subse- 
quently dealing  with  the  vendee's  assignee 
with  regard  to  the  sawed  lumber,  is  bound  at 
his  peril  to  ascertain  whether  the  lien  has  been 
satisfied  or  waived,  or  whether  the  assignee 
has  such  possession  of  the  lumber  as  to  war- 
rant the  inference  that  no  lien  then  exists; 
and  he  cannot  claim  the  rights  of  a  bona  fide 
purchaser  under  the  assignee's  mere  formal 
oral  transfer  to  him  of  the  lumber  in  consid- 
eration of  a  pre-existing  debt  for  the  purchase 
price  of  the  logs:  Chadwick  v.  Broadwell,  27 
M.  6. 

93.  Where  a  contract  for  sawing  logs  pro- 
vided that  the  quantity  sawed  was  to  be  de- 
termined by  the  sales  or  inspection  bills  at  the 
place  of  shipment,  it  was  held  that  any  pos- 
session that  might  be  taken  by  purchasers  of 
the  sawed  lumber,  as  the  inspection  proceeded, 
must  be  regarded  as  only  inchoate  and  condi- 
tional until  payment  should  be  made  for  the 
sawing,  and  that  purchasers  participating  in 
the  transaction  and  necessarily  apprised  of  the 
lien  were  not  wronged  by  its  being  insisted 
upon:  Ibid. 

94.  Boom  companies  have  a  lien  for  their 
services  in  breaking -jams  and  driving  logs 
whose  owners  have  not  put  on  a  sufficient 
force  to  do  it,  not  only  under  the  statute  relat- 
ing to  such  companies  (H.  S.  §  8922),  but  under 
the  general  act  relating  to  log-driving:  Hall 
v.  Titlabawaasee  Boom  Co.,  51  M.  377. 

96.  A  boom  company's  statutory  lien  for 
running  logs  is  acquired  if  the  work  is  done  by 
one  who  has  contracted  with  the  company  to 
do  it  as  the  company's  agent,  and  who  is  to  be 
paid  a  gross  sum  for  the  job:  Ibid. 

96.  In  an  action  involving  the  existence  of 
a  lien  for  services,  a  full  showing  should  be 
bad  as  to  the  items  that  go  to  make  up  the 
claim,  and  full  cross-examination  should  be 
permitted.  The  reasonableness  of  the  claim 
is  for  the  jury,  and  they  cannot  be  instructed 
as  to  their  conclusions  thereon :  Ibid, 

97.  In  replevin  for  logs  on  which  defendant 
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claims  a  lien  for  driving  them  and  for  storage, 
the  jury  cannot  be  instructed  that  the  charge 
for  storage  should  be  proportioned  to  the 
length  of  time  they  were  held,  as  this  involves 
considerations  of  fact,  and  it  might  be  unjust 
that  an  owner  who  should  be  favored  with 
an  early  delivery  of  his  property  should  also 
be  favored  with  the  smaller  charges :  Ibid. 

Prospective  lien  as  consideration,  see  Con- 
tracts, §205. 

2.  How  lost  or  waived. 

98.  By  allowing  sale  and  delivery  of  lum- 
ber upon  which  he  has  a  lien,  to  purchasers 
ignorant  of  his  rights,  a  sawyer  waives  his 
lien  to  the  extent  of  such  sales:  Chadxcick  v. 
BroadweU.  27  M.  6. 

99.  A  lien  upon  lumber  for  the  saw-bill  was 
not  lost  by  the  removal  of  the  lumber  from 
the  mill-yard  to  a  distant  place  of  shipment, 
where,  under  the  agreement,  the  possession 
remains  in  the  sawyer  until  inspection  at  such 
place:  Ibid. 

100.  Where  a  boom  company  has  taken 
time-acceptances  for  its  claim  for  services  upon 
rafts  of  logs  delivered  to  the  owners  thereof, 
such  owners  have  a  right  to  demand  and  re- 
ceive the  residue  of  their  logs,  released  from 
any  lien  for  services  upon  the  rafts  delivered. 
There  being  no  agreement  or  understanding 
that  the  logs  on  hand  might  be  retained  as 
security  for  a  future  payment  of  a  demand 
not  then  payable,  such  an  agreement  cannot 
rest  in  implication.  And  the  lien  being  thus 
once  lost  could  not  be  revived  by  the  maturing 
of  the  acceptances :  Au  Sable  River  Boom  Co. 
v.  Sanborn,  36  M.  858. 

101.  Whether,  as  between  a  boom  company 
and  the  original  owners  of  logs  rafted  by  it, 
there  could  be  any  question  that  the  taking  of 
time-acceptances  for  its  claim  for  services 
would  be  a  waiver  of  any  lien  therefor  on  logs 
remaining  in  their  custody,  there  could  be 
none  as  between  the  company  and  a  third  per- 
son to  whom  the  property  has  been  sold  with- 
out notice  of  any  claim  for  services  in  respect 
to  logs  previously  delivered.  If  one  by  bis 
purchase  acquires  an  immediate  right  to  re- 
move his  property  he  cannot  lose  it  by  any 
subsequent  default  of  his  vendor:  Ibid. 

102.  Where  a  log-ewner  demands  all  bis 
logs  from  a  boom  company  which  claims  a 
lien  for  its  services  in  driving  them,  the  latter 
does  not  lose  its  lien  by  detaining  more  of  the 
logs  than  is  necessary  to  preserve  it,  though 
such  a  detention  may  possibly  give  ground  for 
an  action :  Hail  v.  Tittabawattee  Boom  Co., 
01  ML  877. 


103.  Where  the  logs  of  an  individual  owner 
have  become  intermingled  with  those  in  the 
charge  of  a  boom  company  without  his  con- 
sent, but  without  the  fault  of  the  company, 
the  latter  acquires  a  lien  for  its  services  in 
driving  them  which  it  does  not  waive  by  re- 
fusing to  deliver  them  to  the  owner  on  de- 
mand, unless  he  tenders  not  only  a  reasonable 
compensation  for  the  services,  but  onough  to 
cover  the  cost  of  separating  his  logs  from  the 
rest:  Ibid. 

104.  A  lion  holder  cannot  be  said  to  refuse 
to  state  the  amount  he  claims  when  he  merely 
refuses  to  vary  from  schedule  rates  of  which 
both  parties  have  knowledge:  Ibid. 

(b)  Enforcement. 

See,  also,  Waters,  VIII,  (b). 
That  these  liens  do  not  give  jurisdiction  to 
equity,  see  Injunctions,  §  40. 

105.  Act  185  of  1873  authorized  no  per- 
sonal judgment  as  for  damages,  but  simply  a 
proceeding  in  rem  to  enforce  a  lien,  and  those, 
who  avail  themselves  of  it  must  show  that 
they  have  strictly  followed  its  provisions: 
Clark  v.  Adams,  33  H.  159. 

106.  But  act  145  of  1881  (H.  S.  g§  8412-8427) 
authorizes  a  personal  judgment  as  well  where 
a  lien  is  found  to  exist  as  where  the  amount 
found  due  is  not  a  lien  upon  the  property: 
Shaw  v.  Bradley,  69  M.  199. 

107.  Under  said  law  of  1881  an  owner's 
logs  cannot  be  seized  to  pay  the  debt  of  his 
contractor  or  other  person  without  reasonable 
notice  and  an  opportunity  of  contesting  the 
suit:  Reilly  v.  Stephenson,  62  M.  509. 

108.  Proceedings  under  act  135  of  1873  are 
special  and  must  conform  strictly  to  the 
statute;  the  affidavit  for  attachment,  therein 
provided  for,  is  jurisdictional,  and  if  it  omits 
any  material  allegation  which  the  statute  re- 
quires, the  writ  will  afford  no  protection  to 
the  officer  executing  it,  and  he  will  be  guilty 
of  conversion  for  seizing  property  upon  it: 
Woodruff  v.  Ives,  34  M.  820. 

109.  Where  an  affidavit  for  writ  of  attach- 
ment under  said  act  of  1873  alleges  that  plaint- 
iffs performed  labor  upon  the  logs  sought  to 
be  attached,  but  fails  to  specify  the  kind  of 
labor  or  services  performed,  or  to  show  that 
it  was  labor  or  services  of  the  specific  char- 
acter prescribed  by  the  statute,  it  is  fatally 
defective.  The  defect  cannot  be  waived  by 
appearing  and  pleading  to  the  merits:  lb  id. 

110.  A  judgment  enforcing  a  lien  upon 
logs  for  labor  done  thereon  (U.  S.  §§  8412- 
8427)  was  affirmed  by  the  equal  division  of 
the  supreme  court,  which  did  not  agree  that 
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the  affidavit  filed  by  the  claimants  was  suffi- 
cient to  sustain  the  judgment,  if  not  ob- 
jected to  before.  The  objections  considered 
fatal  were  that  it  did  not  allege  that  the  par- 
ties represented  by  plaintiff  had  united  their 
claims,  or  that  they  had  designated  plaintiff 
as  their  agent  or  attorney  to  enforce  the  lien, 
or  that  the  respective  sums  claimed  were  less 
than  $  100  each,  or  as  to  who  was  the  owner 
of  the  logs:  Babcock  v.  Cook,  55  M.  1. 

111.  An  affidavit  under  H.  S.  §  8419 
showed  that  the  logs  were  separate  lots  be- 
longing to  different  owners,  and  that  some  of 
the  labor  mentioned  was  not  such  as  entitled 
plaintiff  to  a  lien,  and  it  did  not  show  that  the 
labor  not  conferring  a  lien  was  not  the  only 
labor  performed  upon  the  logs  of  the  object- 
ing defendant.  Held,  that  the  affidavit  was 
sufficient:  Pack  v.  Simpson,  70  M.  186  (May 
8, '88). 

112.  Under  H.  S.  8  8419  the  affidavit  need 
not  show  bow  much  work  was  done  on  each 
lot  of  logs,  where  the  work  was  done  for  a 
contractor  on  four  lots,  all  of  which  were  at- 
tached: Ibid. 

113.  Under  said  §  8419  an  affidavit  which 
states  that  "  the  said  plaintiff,  and  each  of 
said  claimants,  have  filed  a  claim  for  the 
amount  due  each,"  sufficiently  avers  the  filing 
of  a  statement  of  the  lien :  Ibid. 

114.  An  affidavit  under  said  §  8419  need 
not  describe  the  logs  as  the  property  men- 
tioned in  the  annexed  writ,  where  the  writ 
and  affidavit  described  the  logs  by  certain 
marks  and  as  being  in  a  certain  drive:  Ibid. . 

115.  A  petition  under  H.  S.  §  3038  to  en- 
force a  lien  on  logs  is  fatally  defective  if  it 
does  not  allege  the  jurisdictional  fact  that  they 
are  within  the  county  where  the  suit  is  be- 
gun :  Pine  Saw-Logs  v.  Sias,  48  M.  856. 

116.  Where  such  petition  alleged  that  the 
petitioner  had  ran  the  logs  to  a  certain  boom, 
held,  that  the  court  could  not  take  judicial 
notice  that  the  boom  was  within  the  county 
where  the  suit  was  begun  so  as  to  cure  the 
omission  of  the  averment  that  the  logs  were 
within  the  county  and  therefore  subject  to  the 
jurisdiction:  Ibid. 

117.  In  proceedings  to  enforce  a  lien  on 
logs  the  appearance  and  plea  of  a  claimant 
does  not  waive  previous  jurisdictional  defects 
in  the  proceedings,  where  the  judgment  is  in 
form  against  the  logs  and  there  is  no  judicial 
determination  that  the  claimant  is  the  sole 
owner  of  them :  Ibid. 

118.  An  allegation  in  a  declaration  under 
act  189  of  1873  that  the  plaintiffs,  on  a  day 
named,  "  caused  to  be  mailed  to  each  of  said 
defendants  a  notice  of  the  filing  of  said  peti- 


tion or  statement,  as  required  by  the  act  afore- 
said," is  not  an  explicit  statement  of  the  service 
of  such  notice,  ''by  depositing  the  same  in 
the  poetoffice  directed  to  the  owner  of  the  logs 
or  timber,  his  agent  or  attorney,  at  his  or 
their  place  of  residence,  and  paying  the  full 
postage  thereon,"  which  is  the  mode  of  service 
by  mail  expressly  specified  by  the  statute: 
Clark  v.  Adams,  88  M.  159. 

119.  The  officer's  return  should  show  that 
the  owner  of  logs  attached  could  not  be  found 
in  his  bailiwick,  as  a  preliminary  fact  to  au- 
thorize substituted  service  upon  the  agent  of 
such  owner:  Noyes  v.  Hillier,  65  M.  636  (April 
88,  '87). 

120.  Where  execution  in  an  attachment 
suit  brought  to  enforce  a  lien  for  labor  on  logs 
has  been  returned  unsatisfied  because  the  de- 
fendant owners,  who  were  duly  served  in  the 
suit,  have  removed  the  logs  attached  beyond 
the  officer's  reach,  plaintiff  may  recover  the 
amount  of  his  lien  in  trover  or  case  against 
such  owners:  Qoodrow  v.  Buckley,  70  M.  518 
(June  8,  '88). 

IV.  Miscellaneous  liens. 

121.  No  common-law  lien  upon  personal 
property  manufactured  attaches  where  the 
manufacturer  parts  with  the  possession  in  the 
first  instance  after  the  manufacture:  Smith  v. 
Qreenop,  60  M.  61. 

122.  A  lien  for  the  keep  of  a  horse  is  sub- 
ject to  that  of  a  valid,  prior  chattel  mortgage, 
and  the  mortgagee  need  not  tender  the  amount 
thereof  to  entitle  him  to  possession :  Reynolds 
v.  Case,  60  M.  76. 

123.  A  clerk  or  agent  whose  wages  are 
measured  by  profits  has  no  lien  on  property  in 
his  possession  as  against  a  chattel  mortgage 
given  by  his  employer,  but  if  he  were  a  part- 
ner he  would  have  a  lien :  Wilcox  v.  Matthews, 

44  M.  193. 

124.  Brokers  who,  without  consideration 
therefor,  merely  express  a  willingness  to  hold 
until  it  rises,  wheat  bought  for  their  principal, 
lose  no  existing  lien  upon  it:  Stebbins  u 
Walker,  46  M.  5. 

125.  One  who  contracts  to  drive  logs  to  a 
certain  point  at  a  fixed  rate  is  bound  to  dis- 
charge any  lien  for  tolls  imposed  by  a  river- 
improvement  company :  Johnson  v.  Cranage, 

45  M.  14. 

128.  Whether  one  who  sells  merchandise 
to  another  on  credit  can  establish  a  lien  upon 
the  proceeds  of  sales  made  by  the  debtor  by 
stipulating  that  they  shall  be  held  in  trust  for 
him.  quere:  Adriance  v.  Rutherford,  67  M.  170. 

127.  A  vendee  who  has  paid  the  purchase 
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money  punctually  has  a  lien,  as  against  the 
vendor,  analogous  to  that  of  a  vendor  against 
a  vendee  who  has  not  paid  the  purchase 
money :  Payne  v.  Atterbury,  H.  414. 

As  to  lien  of  vendor,  see  Sales,  IV,  (e); 
Vendors,  V. 

128.  A  carrier  has  a  lien  on  the  cargo  for 
the  freight  earned:  Strong  v.  Grand  Trunk 
H.  Co.,  15  M.  206,  216. 

Further  as  to  lien  for  freight,  see  Carriers, 
§§  05,  96,  98. 

120.  It  seem*  that  the  guardian  ad  litem  of 
an  infant  litigant  or  his  solicitor  has  a  lien 
upon  the  infant's  funds  in  court :  Sheahan  v. 
Wayne  Circuit  Judge,  42  M.  69. 

As  to  lien  of  attorney,  see  ATTORNEY,  V,  (c). 

As  to  lien  of  complainant  in  interpleader, 
see  Costs,  §  177. 

As  to  lien  for  finding  Lost  Goods,  see  that 
title,  §§  5,  6. 

As  to  liens  on  vessels  for  supplies,  etc.,  see 
Shipping,  DC 

As  to  lien  on  property  on  leased  premises, 
see  Landlord  and  Tenant,  II,  (e). 

As  to  liens  for  taxes  or  for  taxes  paid,  see 
Taxes,  VI,  (c),  (d),  8. 


LIMITATION  OF  ACTIONS. 

L  General    principles;     construction 

AND  EFFECT  OF  THE  STATUTE. 

IL  When  the    statutory   period    com- 
mences TO  RUN. 

(a)  In  general. 

(b)  In  cases  of  fraudulent  conceal- 

ment. 

(c)  In  cases  of  mutual  account. 

HI  When  the  statutory   bar   becomes 
complete. 

(a)  In  general. 

(b)  In  case  of  infancy  or  coverture. 

(c)  In  case  of  non-residence  or  absence. 

(d)  Adverse  possession. 

1.  General  principles. 
%.  What  constitutes. 
8.  How  interrupted  or  arrested. 
IV.  Commencement  op  action  in  proper 

time. 
V.  Removal  of  bar  by  admission  or  new 

promise. 
VL  Period  of  limitation  in  particular 

cases. 
VU.  Pleading  and  evidence. 

As  to  legislative  power  to 'pass  limitation 
laws,  see  Constitutions,  §§  201-210. 

As  to  limitation  of  time  for  commencing 
criminal  prosecutions,  see  Crimes,  §§  494,  690- 

m. 

As  to  limitation  of  time  for  filing  claims 


against  estate,  see  Estates  of  Decedents, 
?§  201-215. 

As  to  equitable  bar,  and  application  of  the 
statute  by  analogy  in  chancery,  see  EQUITY, 
§§591-604. 

As  to  limitation  of  time  for  foreclosure  of 
mortgage,  see  Mortgages,  X,  (a),  2. 

As  to  stipulated  limitation  of  time  to  sue 
on  policy,  see  Insurance,  §§  281-287. 

As  to  limitation  of  time  for  bringing  error, 
case  made  or  certiorari,  see  Error,  §§116- 
119;  Case  Made,  §§  32,  88;  Certiorari,  §  2. 

I.  General  principles;  construction 

AND  EFFECT  OF  THE  STATUTE. 

1.  The  statute  of  limitations  is  favorably 
regarded  by  the  courts  as  one  of  repose  as 
well  as  of  presumption,  and  as  affording  se- 
curity against  stale  claims ;  and  it  is  not  to  be 
defeated  by  undue  strictness  of  construction, 
but  must  be  fairly  construed  to  give  effect  to 
the  legislative  intent:  TenEyckv.  Wing,  1  M. 
40;  Jewett  v.  Petit,  4  M.  508;  Jenny  v.  Per- 
kins, 17  M.  28;  Gorman  v.  Newaygo  Circuit 
Judge,  87  M.  188;  Palmer  v.  Palmer,  86  M. 
487;  Toll  v.  Wright,  87  M.  98;  Proctor  v. 
Bigelow,  88  M.  282. 

2.  Statutes  of  limitation  have  regard  spe- 
cially to  the  laches  of  the  owner,  and  they 
deny  him  a  remedy  for  the  recovery  of  hU 
rights  because  he  has  failed  to  pursue  them 
within  a  reasonable  time:  Showers  v.  Robin- 
son, 48  M.  502. 

8.  Where  there  is  no  express  exception  to 
the  statute  the  court  can  create  none:  Ten 
Eyck  v.  Wing,  1  M.  40. 

4.  If  there  is  no  saving  in  a  statute  as  to 
absentees,  feme  coverts,  or  residents  beyond 
seas,  the  court  will  make  none :  Beaubum  v. 
Beaubien,  28  How.  (U.  S.)  190. 

5.  The  bar  of  the  statute  must  be  as  broad 
as  the  remedy  was  which  it  extinguishes: 
National  Copper  Co.  v.  Minnesota  Mining  Co., 
57  M.  88. 

8.  Statutes  of  limitation  are  construed  to 
operate  prospectively  only  unless  their  terms 
clearly  indicate  a  different  intent :  Harrison  v. 
Metz.  17  M.  877. 

7.  Act  86  of  1842,  fixing  limitations  as  to 
actions  of  ejectment  brought  by  or  against 
those  claiming  under  tax-deeds,  applied  only 
to  conveyances  on  sales  for  delinquent  taxes 
assessed  thereafter:  Porter  v.  Van  Dyke,  81  M. 
176. 

8.  H.  S.  §  8786,  limiting  the  time  within 
which  actions  upon  judgments  can  be  brought, 
applies  only  to  judgments  rendered  after  the 
act  took  effect :  Harrison  v.  Metz,  17  M.  877. 
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9.  But  it  applies  to  causes  of  action  existing 
at  the  time  of  its  passage  (see  Constitutions, 
§  210):  Parsons  v.  Wayne  Circuit  Judge,  87 
M.  287. 

1Q.  Act  145  of  1871  (H.  S.  §  8718),  whereby 
the  statute  is  made  to  run  against  Canadian 
as  well  as  domestic  creditors,  held  applicable 
to  causes  of  action  already  existing  (see  Con- 
stitutions, §  209):  Krone  v.  Krone,  87  M.  808. 

11.  Whether,  by  §  3  of  the  repealing  aot 
contained  in  R,  S.  1838,  it  was  intended  to 
continue  in  force  the  provisions  of  the  acts  of 
limitation  repealed  by  that  act,  where  the  time 
had  "  begun  to  run,"  or  whether  the  time 
prescribed  in  R.  S.  1838  was  intended  as  the 
period  at  the  expiration  of  which  th.e  suits 
should  be  barred,  gucre:  McLean  v.  Barton, 
H.  279. 

12.  The  act  of  May  15,  1820,  limited  the 
time  for  bringing  ejectment,  for  causes  of 
action  thereafter  accruing,  to  twenty  years. 
An  act  of  Nov.  15,  1829,  limited  the  period 
to  ten  years,  where  the  cause  of  action  had 
then  accrued.  R.  8.  1838  repealed  these  acts 
and  substituted  a  new  limitation  of  twenty 
years,  with  a  proviso,  however,  that  causes  of 
action  already  accrued  should  not  be  affected, 
but  be  determined  by  the  law  under  which 
the  same  accrued.  In  ejectment  commenced 
in  1840  for  a  cause  of  action  which  accrued  in 
1822,  it  was  held,  in  view  of  the  various  pro- 
•visions  of  E.  S.  1838  relating  to  the  same  sub- 
ject, that  the  action  was  barred  by  the  act  of 
1829:  Lastly  v.  Cramer,  2  D.  807. 

13.  Defendant  went  into  actual  possession 
of  lands,  under  a  tax-title,  in  August,  1842, 
r.nd  by  the  act  of  Feb.  17, 1842  (Laws  of  1842. 
p.  183),  the  time  for  bringing  action  of  eject- 
ment in  such  case  was  limited  to  ten  years.  This 
act  was  repealed  by  R.  S.  1846,  but  it  was  held 
that  §  9  of  chap.  139  of  those  statutes  con- 
tinued it  in  force  as  to  all  rights  of  action 
which  had  accrued  under  it,  and  an  action 
commenced  more  than  ten  years  from  the 
time  defendant  entered  in  possession  was 
barred :  Perry  v.  Hepburne,  4  M.  165. 

14.  Act  227  of  1863  (H.  &  §  8698),  amending 
the  limitations  of  actions  for  the  recovery  of 
lands,  does  not  apply  to  causes  of  action  that 
accrued  before  Jan.  1,  1864,  the  date  when 
said  statute  took  effect  A  right  of  action 
that  accrued  before  that  date  would  be  con-  ■ 
trolled  by  the  statute  in  force  at  the  time  (see 
Constitutions,  g§  202, 203):  Price  v.  Hopkin, 
13  M.  318;  Ludvrig  v.  Stetcart,  32  M.  27;  Stam- 
baugh  v.  Snoblin,  32  M.  296.  ■ 

16.  The  provision  of  H.  a  §  8706,  that  the ! 
rights  of  parties  are  to  be  determined  by  the 
law  in  force  when  the  right  of  action  accrued, 


relates  not  to  the  subject  of  disabilities,  but  to 
the  time  when  the  statute  became  a  law :  King 
v.  Merritt,  67  M.  194  (Oct.  18,  '87). 

10.  The  statute  of  limitations  adopted  by 
the  governor  and  judges.  May  15,  1820,  con- 
tinued in  force  as  adopted  until  repealed  in 
1838 ;  and  its  provisions  ran  against  the  claims 
of  persons  who  were,  at  the  time  the  cause 
of  action  accrued,  out  of  this  state,  but  not 
without  the  United  States,  and  who  had  not, 
from  the  time  of  the  accruing  of  said  cause 
of  action,  come  within  the  state:  HtUburt  v. 
Merriam,  3  M.  144.  Contra,  Pease  v.  Peck,  18 
How.  (U.  S.)  595. 

17.  Statutes  of  limitation  will  not  operate 
against  the  state  without  express  words  de- 
claring such  to  be  the  purpose  of  the 'act: 
Crane  v.  Seeder,  21  M.  24. 

18.  The  state  is  bound  by  statutes  of  limita- 
tion, and  can  give  no  title  by  selling,  after 
twenty  years,  an  old  tax-bid  for  premises  that 
have  meanwhile  been  held  adversely  long 
enough  to  bar  ejectment  for  them:  Chamber-  ' 
lain  v.  Ahrens,  55  M.  111. 

That  H.  S.  §  8698  limits  actions  for  recovery 
of  dower,  see  Dowek,  §  80. 

That  the  general  provisions  of  the  statute 
of  limitations  apply  to  claims  against  Estates 
of  Decedents,  see  that  title,  §  215. 

18.  If  one's  title  has  become .  perfected 
under  the  statute  of  limitations  so  that  it  can- 
not be  questioned  in  a  suit  brought  against 
him,  neither  can  it  in  a  suit  brought  by  him: 
ToU  v.  Wright,  87  M.  93. 
'  20.  Where,  by  reason  of  an  adverse  posses- 
sion of  lands  for  twenty  years,  the  occupant 
has  acquired  a  perfect  right  in  the  law  to  de- 
fend his  possession,  he  has  for  all  practical 
purposes  a  title,  and  may  maintain  suits  upon 
it  against  parties  afterwards  found  upon  the 
land :  Bunce  v.  Bidxoe.ll,  43  M.  542. 

21.  A  surety  on  a  joint  note,  whose  liabil- 
ity is  barred  by  the  statute  of  limitations,  can 
waive  his  privilege  if  he  chooses  and  take  up 
the  note  and  enforce  it  against  his  principal, 
if  the  latter  has  kept  it  alive  against  himself : 
McClatchie  v.  Durham,  44  M.  435. 

22.  A  defendant  in  possession  is  not  es- 
topped from  taking  advantage  of  the  statute 
of  limitations  by  any  neglect  to  speed  the 
cause:  Dubois  v.  Campau,  37  M.  248. 

II.  When  the  statutory  period  com- 
mences to  bun. 

(a)  In  general. 

23.  In  computing  the  ten  years  within 
which  an  action  upon  a  judgment  must  be 
brought  to  avoid  the  statute  of  limitations, 
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the  day  of  entering  the  judgment  is  excluded : 
Warren  v.  Slade,  23  M.  1. 

24.  The  statute  of  limitations  runs  against 
an  action  on  the  covenants  of  a  deed  from 
the  date  of  the  deed,  where  the  covenants  are 
broken  as  soon  as  the  deed  is  given;  as  where 
the  grantor  has  no  title:  Matteson  v.  Vaughn, 
38  M.  873;  Vaughn  v.  Matteson,  39  M.  758. 

25.  Assumpsit  on  a  covenant  of  seizin  is 
barred  within  six  years  from  the  time  the 
covenant  was  made  if  the  grantor  had  no  title : 
Sheru&od  v.  London,  57  M.  219. 

28.  A  right  of  action  in  assumpsit  upon  a 
covenant  against  encumbrances  is  barred  in 
six  years,  and  does  not  pass  with  the  land : 
Guerin  v.  Smith,  62  M.  869. 

27.  Upon  certificates  of  deposit,  and  obli- 
gations payable  on  demand,  when  not  ex- 
cepted By  H.  S.  §  8716,  the  time  runs  from 
the  date  thereof:  Tripp  v.  Curtenius,  86  M. 
494. 

28.  The  statute  runs  from  delivery  of  a 
note  payable  on  demand ;  and  in  the  case  of  a 
note  payable  thirty  days  after  demand  it  runs 
from  the  expiration  of  thirty  days  after  de- 
livery: Palmer  v.  Palmer,  86  M.  487. 

29.  As  against  a  receipt  of  notes  for  collec- 
tion, the  statute  does  not  begin  to  run  until  an 
accounting  has  been  called  for:  KimbaU  v. 
Kimball,  16  M.  211. 

SO.  Receipt  for  money  and  personal  prop- 
erty to  be  accounted  for.  Held  that,  as  to  the 
personal  property,  the  statute  did  not  begin  to 
run  until  after  demand,  but  the  money  was  to 
be  considered  due  immediately :  Ibid. 

81.  Receipt  for  money  to  be  paid  on  a  de- 
mand held  by  another.  Suit  brought  thereon 
fourteen  years  after  its  date.  Held,  that  the 
-  receiptor  was  bound  to  pay  over  the  money 
within  a  reasonable  time,  and  in  the  absence 
of  all  explanation  the  reasonable  time  must  be 
deemed  to  have  elapsed  more  than  six  years 
before  suit,  and  therefore  the  action  was 
barred:  Ibid. 

32.  Where  an  agreement  to  provide  for  one 
by  will  is  binding  on  an  estate  the  statute  of 
limitations  doe3  not  begin  to  run  until  after 
the  death  of  the  person  executing  it,  and  under 
H.  S.  §  8722  the  period  of  limitation,  in  case  of 
the  death  of  the  party  liable,  is  extended  thirty 
days  beyond  the  six  years  otherwise  allowed : 
Sword  v.  Keith,  81  M.  247. 

33.  An  administrator's  claim  for  moneys 
paid  by  him  to  redeem  lands  for  the  estate 
dates  from  the  payment,  and  the  statute  be- 
gins to  run  at  that  time:  Goodrich  v.  Leland, 
18  M.  110. 

34.  The  statute  runs  in  favor  of  one  who 
converts  property  from  the  time  of  the  con- 


version, although  another  afterwards  inter- 
meddles with  the  property  in  such  a  way  as 
to  make  him  a  joint  wrong-doer  with  the  per- 
son guilty  of  the  original  conversion:  Knisely 
v.  Stein,  52  M.  880. 

35.  A  contract  for  cutting  logs  into  lumber 
and  shingles  had  been  in  force  for  several 
years,  and  the  parties  in  the  last  year  of  cut- 
ting figured  up  their  account  for  the  whole 
period.  Held,  in  an  action  for  the  balance 
due  on  the  contract,  that  the  statute  of  limita- 
tions did  not  begin  to  run  until  the  last  item 
of  the  account  for  that  year :  Burch  v.  Wood- 
worth,  68  M.  519  (March  2,  '88). 

38.  Where  a  person  goes  into  the  service  of 
another  upon  an  indefinite  promise  of  pay- 
ment, and  no  price  and  no  period  is  fixed,  the 
bargain  and  service  are  alike  continuous,  and 
the  statute  of  limitations  does  not  begin  to 
run  against  the  claim  until  the  service  is  con- 
cluded ;  the  right  of  action  at  the  close  of  the 
service  is  an  entire  right  and  applies  to  the 
entire  service,  and  the  employee  is  entitled  to 
claim  for  the  whole  amount  of  all  unpaid 
wages  for  all  the  service  rendered  under  the 
agreement:  Carter  v.  Carter,  86  M  207. 

87.  A  cause  of  action  accrues  to  set  the  stat- 
ute of  limitations  in  motion,  at  least  where  no 
delay  is  contemplated,  as  Boon  as  the  creditor, 
by  his  own  act  and  in  spite  of  the  debtor,  can 
make  his  demand  payable :  Palmer  v.  Palmer, 
36  M.  487. 

88.  Where  a  demand  is  a  necessary  prelim- 
inary to  an  action,  it  is  barred  unless  made 
within  the  period  of  the  statute  of  limitations, 
and  the  right  of  action  falls  with  it:  Ibid. 

88.  If  B.  borrows  from  A.  to  lend  to  C. 
the  running  of  the  statute  of  limitations  on 
C.'s  debt  to  B.  is  not  postponed  to  the  date  of 
the  enforcement  of  B.'s  liability  to  A. :  How- 
ard v.  Pontiae  Presbyterian  Church,  51  M. 
125. 

40.  Where  a  contract  for  the  sale  of  ma- 
chinery contemplates  that  it  shall  be  tested 
and  put  in  running  order,  a  cause  of  action 
does  not  arise  upon  the  warranty  therein  until 
a  reasonable  time  has  been  allowed  for  the 
necessary  tests;  and  the  time  taken  by  the 
parties  in  trying  to  make  the  machinery  fulfil 
the  conditions  of  the  contract  is  a  proper  cri- 
terion as  to  what  is  reasonable:  Felt  v.  Rey- 
nolds R.  F.  E.  Co.,  52  M.  602. 

(b)  In  cases  of  fraudulent  concealment. 

'  41.  The  statute  of  limitations  does  not  apply 
against  a  cause  of  action  fraudulently  con- 
cealed, before  the  fraud  is  discovered :  Tomp- 
kins v.  Hollister,  60  M.  470. 
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42.  The  fraudulent  concealment  of  a  cause 
of  action  which,  under  H.  S.  §  8724,  prevents 
the  running  of  the  statute  of  limitations  may 
be  a  concealment  of  law  as  well  as  of  fact: 
Ibid. 

43.  There  can  be  no  "  fraudulent  conceal- 
ment,'' within  the  meaning  of  the  statute  of 
limitations,  of  matters  that  are  of  record  and 
of  which  plaintiff  must  be  presumed  to  have 
knowledge:  Robert  v.  Morrin,  27  M.  806;  Me- 
costa Supervisors  v.  Vincent,  65  M.  603  (April 
21, '87> 

44.  The  "fraudulent  concealment'' which 
will  take  a  claim  out  of  the  statute  of  limita- 
tions must  be  that  of  the  person  sought  to  be 
charged  and  not  that  of  his  clerk  without  the 
employer's  fault:  Stevenson  v.  Robinson,  39  M. 
160. 

(c)  In  eases  of  mutual  account. 

46.  On  a  running  account  the  time  of  lim- 
itations only  begins  when  there  is  a  special  oc- 
casion for  making  a  new  departure:  Tripp  v. 
Curtenius,  86  M.  494. 

46.  There  is  no  account  current  or  mutual 
account  within  the  statute  unless  there  are  ac- 
counts on  both  sides.  A  credit  given  by  one 
to  the  other  without  the  concurrence  of  the 
other  is  not  sufficient :  Kimball  v.  Kimball,  16 
M.2U. 

47,  Where  a  defendant  relies  on  the  statute 
of  limitations  on  the  ground  that  the  claim 
has  been  by  his  assent  converted  into  an  ac- 
count stated,  be  must  show  that  such  assent 
was  expressed  by  some  unequivocal  word  or 
act;  it  is  not  sufficient  that  after  the  exhibition 
of  the  account  to  him  he  remained  passive: 
White  v.  Campbell,  25  M.  463;  Payne  v. 
Walker,  26  M.  60. 

48,  Items,  of  credit  to  defendant,  entered 
on  plaintiff's  books  for  goods  or  money  "re- 
turned," have  no  tendency  to  prove  the  exist- 
ence of  a  mutual  and  open  account  between 
the  plaintiff  and  defendant,  within  the  mean- 
ing of  H.  S.  §  8717.  Such  entries  denote 
merely  that  the  transactions  to  which  they 
relate  are  stricken  out  of  the  account  entirely ; 
Campbell  v.  White,  22  M.  178. 

49.  Where,  for  mutual  convenience,  credit 
is  given  in  the  course  of  a  running  account 
for  an  article  that  has  been  returned  without 
being  paid  for,  the  transaction  is  complete  in 
itself  and  gives  neither  party  a  right  to  make 
it  a  matter  of  account  within  the  statute  of 
limitations.  But  if  cash  had  been  paid  for  it, 
which  the  vendor  was  allowed  to  retain,  it  is 
a  proper  item  on  the  credit  side,  and  sufficient 
to  convert  the  account  into  a  mutual  one: 
White  v.  Campbell,  25  M.  488. 


50.  Payments  upon  an  account  are  suffi- 
cient to  render  it  such  an  open  and  mutual 
account  as  to  prevent  the  statute  of  hmita- 
tions  from  -barring  the  remedy  thereon :  Payne 
v.  Walker,  26  M.  60. 

51.  If  an  attorney's  services  are  minuted  in 
his  register  and  other  proper  memorandum 
books,  it  is  sufficient  for  the  purpose  of  an 
account  current ;  there  is  no  requirement  that 
the  books  upon  which  entries  are  made  shall 
be  of  any  particular  kind,  or  the  entries  of 
any  particular  form,  and  the  fact  that  the 
amount  of  the  charges  was  not  entered  is  im- 
material: Ibid, 

.  52.  A  payment  made  upon  the  same  day 
with  the  last  of  a  series  of  charges  will  render 
the  whole  account  open  and  mutual,  so  as  to 
take  previous  charges  out  of  the  statute  of 
limitations:  Hollywood  v.  Reed,  65  M.  308. 

53.  One  who  defends  against  a  claim  orig- 
inating in  1869,  with  items  of  set-off  arising 
in  1665,  1868  and  1869,  cannot  show  as  an  addi- 
tional offset  that  the  plaintiff  boarded  with 
him  in  1858  and  before,  in  the  absence  of  any 
showing  that  there  were  mutual  accounts  be- 
tween them  in  the  meantime;  the  claim  for 
such  board  is  barred  by  the  statute  of  limita- 
tions and  the  case  cannot  be  treated  as  one  of 
mutual  accounts  renewed  after  a  suspension 
for  a  period :  Mandigo  v.  Mandigo,  26  M.  349. 

54.  A  son  made  a  claim  against  his  father's 
estate  for  the  amount  of  earnings  which  he 
had  paid  over  to  his  father,  and  for  certain 
outlays  on  bis  behalf.  One  item  of  the  earn- 
ings had  accrued  so  long  ago  as  to  be  out- 
lawed if  standing  alone,  but  it  was  averred  to 
have  entered  into  an  account  stated  within 
the  period  of  limitation.  Held,  that  if  set  up 
as  a  single  demand,  not  reduced  by  mutual 
credits,  it  would  be  barred,  but  if  properly  de- 
clared on,  it  might  be  shown  to  have  belonged, 
to  a  series  of  open  dealings  which  were  not 
closed  until  within  the  period  of  limitation : 
HiOebrands  v.  Nibbelink,  40  M.  647. 

56.  A  claimant  against  an  estate  sought  to 
free  an  open  account  from  the  bar  of  the 
statute  of  limitations  by  showing  that  within 
the  statutory  period  the  decedent  had  orally 
admitted  that  the  price  of  a  bull  bought  from 
a  firm  of  which  he  was  a  member  was  prop- 
erly credited  to  him  individually;  also  that  by 
bis  oral  consent  an  order  drawn  by  the  claim- 
ant on  another  firm  of  which  he  was  a  mem- 
ber was  carried  to  his  individual  credit.  But 
there  was  testimony  that  no  one  had  ac- 
counted for  the  price  of  the  bull,  and  there 
was  nothing  to  show  decedent's  right  to  apply 
the  price  of  it  as  a  set-off  to  any  account  held 
by  the  claimant  against  him,  and  the  defence 
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also  claimed  that  deoedent  had  not  assumed 
to  apply  to  his  benefit  the  credit  arising  from 
the  payment  of  the  order.  The  jury  found 
against  the  claimant.  Held,  that  the  account 
was  not  released  from  the  bar  of  the  statute: 
Sparry  v.  Moore's  Estate,  42  M.  853. 

56.  Testimony  by  a  third  party  that  he  had 
heard  a  decedent  orally  admit  having  bought 
certain  property  and  become  a  debtor  therefor 
at  some  previous  time  not  specified,  but  which 
the  witness  inferred  was  comparatively  re- 
cent, did  not  avail  to  release  from  the  bar  of 
the  statute  of  limitations  a  clajm  against  his 
estate  upon  an  open  account :  Ibid. 

57.  An  account  stated  may  doubtless  be 
worked  out  without  any  written  undertaking 
or  acknowledgment,  and  may  be  proved  by 
unsigned  writings;  but  it  cannot  overcome 
the  bar  of  the  statute  of  limitations  unless  it 
is  supported  by  evidence  of  some  writing 
signed  by  the  party  to  be  charged :  Ibid. 

IIL     WhBN     THE     STATUTORY     BAB    BE- 
COMES   COMPLETE. 

(a)  In  general. 

68.  After  the  statute  has  commenced  to 
run,  no  subsequent  disability  or  devolution  of 
the  estate  villi  arrest  it:  Ten  Eyck  v.  Wing, 
1  M.  40;  De  Mill  v.  Moffat,  40  M.  135;  King  v. 
Merritt,  67  M.  194  (Oct.  18,  '87). 

58.  Plaintiffs  in  ejectment,  claiming  as 
heirs,  cannot  defeat  the  plea  of  adverse  pos- 
session for  the  period  of  the  statute  of  limita- 
tions by  relying  upon  a  disability  which  arose 
before  the  transmission  of  the  estate  from 
their  ancestor  and  after  the  statute  of  limita- 
tions began  to  run :  De  Mill  v.  Moffat,  49  M.  126. 

60.  An  assignment  for  the  benefit  of  cred- 
itors does  not  prevent  the  running  of  the  stat- 
ute of  limitations:  Parson*  v.  Clark,  69  M. 
414. 

61.  Issuing  execution  on  a  judgment  does 
not  arrest  the  running  of  the  statute  of  limita- 
tions: Ten  Eyck  v.  Wing,  1  M.  40. 

62.  A  mortgage  does  not  keep  alive  the 
personal  obligation  to  pay  the  debt  it  secures: 
Lathbrooks  v.  Hatheway,  62  M.  124. 

63.  Where  one  mining  company  has  broken 
through  the  partition  wall  of  an  adjoining 
mine,  the  flow  of  water  through  the  opening 
after  the  right  of  action  for  the  original  break- 
ing has  been  barred  cannot  be-  connected 
therewith  so  as  to  defeat  the  running  of  the 
statute  of  limitations:  National  Copper  Co. 
v.  Minnesota  Mining  Co.,  57  M.  83. 

64.  Where  the  statute  (Laws  1838,  p.  671) 
prescribed  that  actions  of  debt  or  scire  facias 


on  judgments  should  be  commenced  within 
eight  years  next  after  the  rendition  of  such 
judgments,  with  a  saving  in  the  cases  of  ar- 
rest and  reversal  of  judgments,  of  judgments 
on  plea  in  abatement  and  upon  demurrer,  it 
was  held  that  the  saving  clause  could  not  be 
extended  so  as  to  include  a  case  where  plaint- 
iff had  been  delayed  by  an  injunction  issued 
out  of  chancery  after  the  statute  had  com- 
menced to  run :  Ten  Eyck  v.  Wing,  1  M.  40. 

65.  The  defendant  in  a  bill  to  foreclose  a 
purchase-money  mortgage  by  him  given  filed 
a  cross-bill  relying  on  frauds  in  the  sale  and  on 
breaches  of  covenant.  In  a  subsequent  action 
by  him  on  the  covenants,  held,  that  the  chan- 
cery proceedings  did  not  prevent  the  running 
of  the  statute  of  limitations.  H.  8.  §  8738  does 
not  make  an  equitable  suit  suspend  the  stat- 
ute except  where  instituted  or  prosecuted  on 
behalf  of  the  person  who  wishes  to  plead  the 
statute:  Sweet  v.  Haldane,  68  M.  639  (March 
2, '88). 

66.  The  two  periods  of  limitation  fixed  for 
the  recovery  of  land  by  R.  &  1838,  pt.  3,  tit  6, 
chap.  1,  §  1,  p.  678,  cannot  be  blended,  but 
stand  by  themselves  for  different  classes  of 
cases.  Right  of  action  against  an  independent 
intruder  must  date  back  only  to  the  origin  of 
his  possession,  while  if  one  succeeds  to  another 
by  transfer  of  title  or  claim,  the  right  of  ac- 
tion goes  back  to  the  first  occupant  in  the 
chain  of  adverse  possession,  and  action  must 
be  brought  within  twenty-five  years  after  dis- 
seizin. Every  action  shall  be  brought  within 
twenty  years  from  the  time  it  accrued:  Rio- 
pells  v.  Gilman,  23  M.  83. 

67>  Under  a  mortgage  executed  in  1839 
the  mortgagee  could  take  possession  by  way 
of  security;  but  this  was  a  mere  right  of 
entry  that  would  be  barred  after  twenty  years: 
Albright  v.  Cobb,  84  M.  816. 

68.  A  right  of  entry  most  be  enforced 
within  the  period  of  limitations:  CooA  v.  Hop- 
'kins,  68  M.  514  (March  2,  '88). 

60.  Under  R.  S.  1838  the  right  of  posses- 
sion of  lands  was  barred  if  entry  was  not  made 
within  twenty  years  from  its  origin:  Van 
VTeet  v.  Blackwood, MM.  728. 

70.  Under  R.  S.  1838  a  mortgagee  had  a 
right  of  entry  on  default  in  the  payment  of 
the  mortgage;  but  if  he  made  no  entry  he 
could  have  no  such  possession  as  would  enable 
him  to  enter  within  twenty-five  years,  or 
bring  an  action  for  the  recovery  of  the  land ; 
and  an  entry  without  right  by  a  stranger 
would  not  enure  to  his  benefit  so  as  to  enable 
him  to  make  his  original  entry  or  bring  suit 
within  twenty  years  from  the  origin  of  his 
right:  Ibid. 
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71.  Since  1846  a  conveyance  by  an  ex- 
cluded owner  of  lands  held  adversely  would 
carry  what  title  he  had,  and  his  grantee,  like 
himself,  could  sue  within  the  statutory  period 
of  limitation:  Campau  v.  Dubois,  39  M.  274. 

72.  The  statute  of  limitations  of  1829  barred 
recovery  of  lands  after  an  adverse  undisturbed 
holding  of  ten  years:  Ibid. 

73.  A  land  contract  provided  for  seven  an- 
nual payments,  the  first  to  fall  due  in  1857. 
It  gave  the  vendee  possession,  breach  of  a  con- 
dition to  work  forfeiture.  The  vendee  failed 
to  pay  the  instalment  due  in  1860,  and  left  the 
premises,  and  in  the  same  year  parties  who 
had  been  occupying  under  him  attorned  to  an 
adverse  claimant  Held,  that  under  H.  S. 
§  8700,  subd.  4,  the  vendor's  right  of  entry  ac- 
crued in  1860,  or,  at  the  latest,  in  1868,  and 
that  a  suit  begun  by  him  in  1884  was  barred: 
Cook  v.  Hopkins,  68  M.  514  (March  2,  '88). 

74.  Land  was  conveyed  to  a  village  upon 
the  condition  subsequent  that  the  same  should 
be  cleared  and  ornamented  for  a  public  walk 
or  promenade  within  ten  years,  title  to  revert 
on  breach,  etc.  Held,  that  under  H.  S.  g  8700, 
providing  that  when  any  one  claims  under  a 
title  arising  from  forfeiture  or  breach  of  con- 
dition his  right  should  be  deemed  to  have  ac- 
crued when  the  forfeiture  was  incurred  or 
the  condition  was  broken,  proceedings  begun 
more  than  twenty-five  years  after  said  rights 
had  so  accrued  were  barred :  Hatch  v.  St.  Jo- 
seph, 68  M  220  (Jan.  19,  '88). 

75.  Action  on  an  implied  assumpsit  to  pay 
for  services  performed  by  plaintiff  while  liv- 
ing in  a  relation's  house  is  barred  by  a  lapse  of 
six  years  after  performance  ceased:  Robinson 
v.  McAfee,  59  M.  875. 

76.  The  statute  of  limitations  cannot  bar 
the  right  to  an  easement  unless  there  has  been 
an  enjoyment  adverse  to  the  easement  for  the 
statutory  period:  Day  v.  Walden,  46  M.  575. 

(b)  In  case  of  infancy  or  coverture. 

77.  An  infant's  right  of  action  for  seduction 
is  not  barred  by  the  statute  of  limitations  until 
after  she  has  reached  her  majority,  if  the' cir- 
cumstances are  such  that  she  has  to  bring  suit 
in  her  own  name  and  not  by  another:  Watson 
v.  Watson,  53  M.  169. 

78.  The  married  woman's  act  of  1855  (H.  S. 
§  6295),  removing  the  disability  of  coverture 
and  permitting  a  wife  to  bring  suit  for  her 
sole  property,  impliedly  repealed  the  exception 
created  in  her  favor  by  ft.  S.  1846  (C.  L.  1857, 
§  5854):  King  v.  Merritt,  67  M 194  (Oct.  18,  '87): 
Curbay  v.  BeUemer,  70  M.  106  (April  27,  '88). 

70.  And  this  exception  was  not  continued 


in  force  by  the  amendment  of  1868  to  said 
§  5854,  C.  L.  1857,  (H.  S  8  8702),  Which  was  not 
intended  to  do  more  than  to  introduce  the 
clause  relating  to  the  suspension  of  the  running 
of  the  statute  "  unless  within  one  of  the  Brit- 
ish provinces  of  North  America : "  Curbay  v. 
BeUemer,  70  M  106  (April  27,  '88). 

(c)  In  case  of  non-residence  or  absence. 

80.  Residence  out  of  the  state,  in  order  to 
take  a  case  out  of  the  statute  of  limitations, 
must  be  something  more  than  a  mere  place 
of  abode;  it  must  be  the  party's  domicile, 
which  can  only  be  in  one  place,  and  it  must 
have  the  incidents,  which  may  vary  under 
different  circumstances,  but  which  determine 
the  place  of  his  home  which  he  has  adopted 
with  the  intention  of  remaining  there,  and  to 
which,  when  he  is  absent,  he  intends  to  re- 
turn: Campbell  v.  White,  22  M  178. 

81.  Neither  absence  from  the  state  nor  resi- 
dence out  of  it  will  alone  suspend  the  run- 
ning of  the  statute  of  limitations  within  the 
meaning  of  H.  S.  §  8721 :  both  must  exist  to 
take  the  case  out  of  the  statute.  Where  the 
absence  has  not  been  continuous,  the  different 
occasions  when  a  debtor  has  been  within  the 
state— if  his  presence  was  sufficiently  notori- 
ous, or  lasted  long  enough,  to  fairly  enable 
the  creditor,  by  exercising  reasonable  dili- 
gence, to  subject  him  to  service  of  process  — 
may  be  reckoned  together,  and  the  statute  will 
run  during  the  period  thus  computed,  it  being 
the  legislative  intent  that  the  operation  of  the 
exception  should  be  concurrent  with  the  ex- 
istence of  the  obstacle  which  prevents  a  serv- 
ice upon  the  debtor:  Ibid. 

82.  Under  H.  S.  §  9507,  deducting  from  the 
period  of  limitation  the  time  "  during  which 
the  party  charged  was  not  usually  and  pub- 
licly a  resident  within  the  state,"  not  mere 
absence  from  the  state  is  referred  to,  but 
such  absence  as  destroys  residence:  People  v. 
McCausey,  65  M.  72  (Feb.  10,  '87). 

83.  Where  the  statute  of  limitations  is 
pleaded  to  an  action  of  debt  on  a  judgment, 
it  cannot  be  held  that  the  residence  of  defend- 
ant's family  can,  by  itself,  as  matter  of  law, 
determine  the  place  of  his  own  residence: 
Conrad  v.  Nail,  24  M  275. 

84.  The  provision  (H.  S.  §  8721)  for  a  de- 
duction from  the  period  of  limitation  of  the 
time  the  debtor  is  absent  from  and  resides  out 
of  the  state  applies  to  every  cause  of  action 
mentioned  in  H.  S.  ch.  802,  which  includes 
debtors  by  judgment  recovered  in  courts  of 
record  as  well  as  those  recovered  in  courts  not 
of  record;  §  8786,  also,  was  not  intended  to 
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operate  independently  of  the  other  provisions 
of  the  same  chapter:  Ibid. 

85.  Where  a  defendant  who  relies  on  the 
statute  of  limitations  had  resided  a  part  of  the 
time  in  a  foreign  country,  the  burden  is  upon 
him  to  show  that  the  sum  of  the  times  of  his 
presence  within  the  jurisdiction  was  sufficient 
to  satisfy  the  statute:  White  v.  Campbell,  25 
M.  463. 

86.  Prior  to  the  amendment  of  1871  to  C.  L. 
1857,  §  5386  (see  H.  S.  §  8718),  a  cause  of  action 
which  accrued  in  Canada  upon  a  promissory 
note  in  favor  of  a  Canadian  resident  who  had 
never  been  within  the  United  States  was  not 
barred  by  the  defendant's  residing  more  than 
ten  years  in  Michigan;  the  disability  of  ab- 
sence from  the  United  States  applied  to  such  a 
case  and  prevented  the  limitation  from  run- 
ning: Erskine  v.  Messicar,  37  M.  84. 

87.  The  term  "  persons  beyond  seas,"  in  the 
statute  of  1830  (code  of  1833,  p.  569),  meant 
persons  out  of  the  state:  Hulburt  v.  Merriam, 
8  M.  144.  See  Pease  v.  Peck,  18  How.  (U.  S.) 
595. 

88.  A  finding  that  defendant  with  his  fam- 
ily moved  to  Joliet,  Illinois,  in  1878,  "and  at 
that  place  resided  up  to  the  time  of  the  com- 
mencement of  this  suit,"  is  equivalent  to  a 
finding  that  during  the  intervening  period  he 
was  absent  from  Michigan,  and  brings  the 
case  within  the  exception  to  the  statute  of 
limitations:  McKenzie  v.  Boylan,  40  M.  839. 

(d)  Adverse  possession. 
1.  General  principles. 

89.  The  doctrine  of  title  by  adverse  posses- 
sion most  be  strictly  construed :  Yelverton  v. 
Steele,  40  M.  538. 

80.  Adverse  possession  is  a  defence  resting 
wholly  upon  facts:  DemUl  v.  Moffat,  45  M. 
410. 

81.  Adverse  possession  must  be  clearly 
shown  and  not  left  to  inference:  Yelverton  v. 
Steele,  40  M  538. 

82.  Adverse  possession  must  be  clear  and 
distinct,  and  plainly  proved,  to  establish  title: 
Campau  v.  Campau,  45  M.  867. 

98.  Title  by  adverse  possession,  whatever 
the  extent  of  the  claim,  must  be  clear  and 
distinct,  especially  as  against  co-tenants  in 
common :  Campau  v.  Campau,  44  M  81. 

94.  When  title  is  claimed  by  an  adverse 
possession  for  the  statutory  period,  it  should, 
appear  that  the  possession  bad  been  actual, 
continued,  visible,  notorious,  distinct  and  hos- 
tile. And  where  the  circuit  judge  was  re- 
quested so  to"  instruct  the  jury,  and  refused, 


but  instructed  tbem  only  that  the  possession 
must  be  actual,  continued  and  visible,  held  to 
be  error:  Sparrow  v.  Hovey,  44  M.  68. 

95.  Adverse  possession,  to  give  title,  must 
be  an  actual,  continued,  visible,  notorious, 
distinct  and  hostile  possession,  and  a  finding 
of  adverse  possession  must  set  forth  in  ex- 
plicit terms  a  state  of  facts  that  will  satisfy 
the  legal  definition:  Yelverton  v.  Steele,  40  M. 
538. 

96.  In  an  ejectment  case  the  court  in- 
structed the  jury,  upon  the  question  of  ad- 
verse possession,  that  to  bar  a  recovery  the 
premises  must  have  been  occupied  by  de- 
fendant for  fifteen  years  by  an  open  and  no- 
torious possession,  adverse  to  plaintiff,  but 
did  not  tell  them  that  this  possession,  in  order 
to  be  adverse,  must  be  distinct  and  hostile  to 
plaintiffs  rights.  Held,  in  the  absence  of  any 
request  for  a  definition,  that  there  was  no 
error:  Miller  v.  Beck,  68  M.  76   (Jan.  5,  *88). 

97.  There  must  be  an  adverse  possession 
before  the  statute  of  limitations  can  commence 
to  run:  May  v.  Rumney,  1E1. 

98.  An  action  of  ejectment  ia  not  barred 
after  ten  years'  occupancy  by  defendant  if  it 
does  not  appear  that  his  possession  was  ad- 
verse to  the  plaintiff:  Perkins  v.  Nugent,  45 
M.  156. 

99.  Adverse  possession  cannot  arise  until 
there  is  some  one  to  dispute  the  right  claimed : 
Marble  v.  Price,  54  M.  466. 

100.  There  can  be  no  adverse  possession 
against  one  whose  legal  title  or  right  of  entry 
is  incomplete:  Cook  v.  Knowles,  88  M.  816. 

101.  Adverse  possession  requires  exclusive 
occupancy  known  to  and  against  the  will  and 
consent  of  those  who  are  interested  and  nave 
a  right  to  contest  the  possession :  Whitford  v. 
Crooks,  54  M.  261. 

102.  Constructive  possession  is  co-extensive 
with  the  title  which  creates  it,  and  actual  pos- 
session is  limited  by  the  occupant's  title: 
Campau  v.  Campau,  44  M.  81. 

108.  Twenty  years'  adverse  possession  by 
one  heir  to  an  estate,  following  a  parol  sale  to 
him  of  the  interest  of  another  heir,  gives  the 
former  a  sufficient  title:  Syne  v.  Osborn,  63 
M.  285. 

104.  Where  the  line  of  a  building  on  a 
street  has  been  occupied  and  used  by  the 
public  as  the  line  of  the  street  for  twenty-five 
years,  title  is  gained  as  against  the  public 
to  all  the  ground  occupied  by  the  building: 
Big  Rapids  v.  Comstock,  65  M.  78  (Feb. 
10,  "87). 

106.  The  acquiescence  which  will  prevent 
the  running  of  the  statute  must  be  that  of  the 
possessor  in  the  owner's  claim,  and  not  that 
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of  the  owner  in  possession  not  acknowledged 
to  be  held  under  him :  Bower  v.  Earl,  18  M. 
867. 

2.  What  constitutes. 

109.  Possession  is  adverse  if  under  color  of 
title  and  a  claim  of  right,  and  exclusive,  held  so 
openly  and  notoriously  that  the  community  un- 
derstand and  recognize  the  claim  of  ownership : 
Murray  v.  Hudson,  65  M.  670. 

107.°  A  claim  under  a  tax-title  U  necessa-  • 
rily  hostile  to  the  owner  of  the  original  title : 
Sparrow  v.  Hovey,  44  M.  63, 

108.  An  adverse  holding  may  exist  though 
the  holder  does  not  believe  in  his  title:  Cam- 
pau  v.  Lafferty,  48  M.  429. 

109.  Color  of  title,  under  a  deed,  and  occu- 
pancy of  a  part,  will  be  sufficient  proof  to  con- 
stitute an  adverse  possession  to  a  single  lot: 
Millerd  v.  Beeves,  1  M.  107. 

110.  Adverse  possession  need  not  be  based 
on  color  of  title,  and  it  may  become  perfect 
even  though  the  possessor  originally  had  no 
shadow  of  title.  But  it  must  plainly  appear, 
in  such  a  case,  that  the  real  owner  has  been 
given  a  cause  of  action ;  and  if  the  possession 
began  in  subordination  to  his  right  he  is  en- 
titled to  assume  that  his  right  is  continuously 
admitted  until  he  finds  that  it  is  disputed,  or 
that  the  possessor  has  renounced  the  title 
under  which  he  entered;  and  until  then  the 
owner  cannot  be  prejudiced  by  not  bringing 
suit:  Campau  v.  Lafferty,  50  M.  114. 

111.  Where  one  sells  part  of  a  parcel  of 
land  and  delivers  possession  up  to  a  certain 
line,  and  continues  the  occupancy  of  the  re- 
mainder to  that  line,  he  is  to  be  considered,  as 
against  his  grantee,  in  adverse  possession  to 
that  line,  and  if  such  possession  is  continuous 
for  twenty  years  the  grantee  cannot  insist  that 
such  line  was  not  the  true  boundary :  Bower 
v.  Earl,  IS  M.  867. 

112.  Proof  that  a  person  entered  into  pos- 
session under  a  contract  with  a  party  under 
whom  the  claimant  holds  —  it  appearing  that 
he  never  received  a  deed  and  that  he  has 
ceased  to  occupy  the  premises — is  not  evi- 
dence of  possession  adverse  to  claimant :  Bay- 
tier  v.  Lee,  20  M.  384. 

113.  Adverse  possession  is  held  as  against 
one's  grantor  by  one  who  has  taken  a  war- 
ranty deed  of  the  premises  in  reliance  on  the 
record  title  and  in  ignorance  of  any  life-lease 
outstanding  in  the  grantor:  Case  v.  Oreen,  53 
M.615. 

114.  One  who  buys  lots  which  his  deed  de- 
scribes according  to  a  recorded  plat  is  estopped 
from  disputing  the  dedication  and  acceptance 
of  an  alley  which  appears  thereon  as  bounding  I 


his  lots  and  passing  between  them;  and  a 
mere  occupancy  by  him  of  the  space  designed 
for  the  alley,  without  claim  or  color  of  title, 
does  not  establish  an  adverse  possession  until 
the  interests  of  some  one  else  are  affected  by 
it,  nor  will  it  entitle  him  to  maintain  trespass 
against  a  neighboring  lot-owner  for  driving 
through  the  alley  and  tearing  down  obstruc- 
tions placed  there  to  prevent  his  using  it: 
Marble  v.  Price,  54  M.  466. 

115.  An  owner  of  outlots  which  he  does 
not  fence  or  cultivate  may  establish  an  adverse 
possession  by  cutting  grass  and  timber,  ditch- 
ing, paying  general  and  special  taxes,  and 
openly  and  notoriously  claiming  and  using  the 
land :  Curtis  v.  Campbell,  54  M.  840. 

116.  Use  of  land  as  a  wood  lot  appurtenant 
to  one's  farm,  and  the  exercise  of  such  acts 
of  ownership  as  are  necessary  to  such  use, 
amount,  if  continuous  and  uninterrupted,  to 
actual  possession :  Murray  v.  Hudson,65  M.  670 
(April  28,  '87). 

117.  To  constitute  adverse  possession  it 
is  not  necessary  that  the  occupation  should 
be  such  that  a  mere  stranger  passing  by 
the  land  would  know  that  some  one  was  as- 
serting title  to  and  dominion  over  it,  nor  is  it 
necessary  that  the  land  be  cleared  or  fenced 
or  any  building  be  placed  upon  it :  Ibid, 

118.  Payment  of  taxes  on  land  by  a  person 
claiming  ownership  is  admissible  in  an  action 
of  ejectment  against  him,  as  tending  not  only 
to  establish  his  claim  of  ownership,  but  to 
show  adverse  possession,  the  taxes  being  as- 
sessed to  him:  Ibid. 

119.  Where  possession  is  shown  to  have 
been  once  acquired  by  those  under  whom  a 
party  claims,  evidence  that  the  land  has  since 
been  assessed  as  resident  land,  and  that  the 
taxes  have  been  paid  by  some  one  in  such 
party's  chain  of  title,  is  admissible  as  tending 
to  show  that  the  possession  was  continued: 
Bayner  v.  Lee,  20  M.  884. 

120.  The  mere  payment  of  taxes  on  land  is 
not  such  an  assertion  of  ownership  as  to  affect 
the  adverse  possession  of  another  party,  or  to 
weaken  the  force  of  the  payer's  other  acta  and 
conduct  looking  to  an  abandonment  of  his 
claim  of  title:  Cook  v.  Bounds,  60  ML  810. 

121.  Plaintiffs  in  ejectment  cannot  affect 
a  claim  of  long  continued  adverse  possession 
by  showing  that  the  land  was  assessed  to 
their  ancestor  for  several  years  after  his 
death,  when  it  does  not  appear  that  defend- 
ants' ancestor,  who  had  paid  the  taxes,  had 
anything  to  do  with  having  them  assessed  to 
plaintiffs'  ancestor :  Dubois  v.  Campau,  28  M. 
804 

122.  Adverse  possession  and  its  character 


Digitized  by 


Google 


LIMITATION  OF  ACTIONS,  III  (d),  8,  8. 


93 


may  be  shown  by  the  claims  and  assertions  of 
occupants,  and  if  these  are  made  in  the  ordi- 
nary course  of  possession  and  not  during  liti- 
gation, they  are  admissible  as  explanatory  and 
for  what  they  are  worth :  Jacobs  v.  Callaghan, 
57  M.  11. 

123.  Adverse  possession  up  to  a  boundary 
for  fifteen  years  being  sufficient  to  bar  a  re- 
covery by  the  contiguous  owner,  actual  knowl- 
edge of  the  adverse  holding  is  not  required 
where  the  circumstances  are  such  that  the 
contiguous  owner  Bhould  have  known  it:  Bird 
v.  Stark,  66  M.  654  (July  7,  '87). 

134.  Possession,  when  taken  wrongfully, 
should  put  the  real  owner  on  his  guard;  but 
when  held  in  apparent  subordination  to  the 
owner's  rights,  and  without  his  knowledge 
that  it  is  in  opposition  to  them,  it  cannot  be 
considered  adverse:  Campau  v.  Lafferty,  50 
M.  114. 

125.  Where  notwithstanding  a  deed  to  one 
person  another  went  into  exclusive  possession 
and  exercised  acts  of  ownership,  and  such  pos- 
session was  recognized  by  all  mesne  grantees 
of  the  first,  the  occupant's  adverse  title  is  a 
question  for  the  jury  in  an  action  of  eject- 
ment against  him  by  one  claiming  under  the 
deed:  McCall  v.  Wells,  55  M.  171. 

126.  An  adverse  holding  must  formerly 
have  been  under  claim  of  title  to  make  void  a 
deed  given  by  one  out  of  possession ;  but  no 
claim  of  title  has  been  necessary  to  perfect  an 
adverse  title  under  the  statute  of  limitations: 
Campauv.  Dubois,  89  M.  274. 

127.  Actual  possession  with  a  claim  of 
ownership  in  feo  establishes  a  presumptive 
title  as  against  every  one  but  those  whose  title 
is  better:  Loomis  v.  Roberts,  57  M.  284. 

128.  Occupation  by  one  tenant  in  common, 
giving  leases  and  receiving  rents  for  more 
than  twenty  years,  with  the  knowledge  of  the 
co-tenant,  but  without  actual  knowledge  of 
the  tatter's  rights,  and  without  any  claim  by 
the  co-tenant  for  a  share  of  the  rents  and 
profits,  constitutes  adverse  possession  in  the 
absence  of  anything  to  show  that  it  is  other 
than  adverse:  Dubois  v.  Campau,  28  M.  804. 

129.  Whether  it  is  error  to  rule  that  occu- 
pation by  one  tenant  in  common,  giving  leases 
and  receiving  rents  for  more  than  twenty  years 
with  the  knowledge  of  his  co-tenant,  without 
actual  acknowledgment  of  the  tatter's  rights, 
and  without  any  claim  by  such  co-tenant  for  a 
share  of  the  rents  and  profits,  will  bar  a  re- 
covery in  ejectment  by  the  latter,  quere,  two 
justices  holding  that  upon  such  facts  the  in- 
ference or  presumption  of  title  is  one  of  law, 
and  the  other  two  holding  it  to  be  one  of  fact 
for  the  jury:  Ibid. 


180.  Where  one  of  several  heirs  had  taken 
exclusive  possession  of  land  to  which  all  were 
entitled  as  tenants  in  common,  and  had  im- 
proved it  without  interference  from  the  others, 
though  they  lived  in  the  immediate  neighbor- 
hood, and  no  possessory  action  was  brought 
by  them,  or  by  their  heirs  or  representatives 
for  more  than  twenty-five  years  after  their 
death,  it  was  held  that  no  possession  could 
properly  be  found  that  was  not  adverse  and 
exclusive  within  the  statutory  period  of  lim- 
itation, and  that  there  could  be  no  recovery  in 
the  right  of  the  excluded  parties :  Campau  v. 
Dubois,  89  M.  274. 

131.  There  is  no  statute  disposing  of  the 
controversies  which  may  arise  from  the  ex- 
clusive possession  of  one  tenant  in  common 
during  a  longer  period  than  will  otherwise  bar 
tbe  recovery  of  real  property :  Ibid. 

182.  Tenancy  in  common  extends  to  the 
entire  premises,  but  sole  possession  by  anyone 
tenant  is  not  presumed  adverse  as  against  the 
rest  and  does  not  affect  their  rights,  unless 
held  under  a  claim  of  exclusive  right  whereof 
they  have  express  or  implied  notice:  Campau 
v.  Campau,  44  M.  81 ;  Qower  v.  Quintan,  40 
M.573. 

183.  A  claim  of  adverse  possession  by  one 
tenant  in  common,  as  against  another,  must 
be  clear  and  unambiguous  because  the  mere 
possession  in  a  tenant  in  common  would  be 
rightful  and  would  not  imply  an  adverse  hold- 
ing, and  the  tenant  is  presumed  to  hold  in 
recognition  of  the  rights  of  his  co-tenant  un- 
less his  acts  and  declarations  are  clearly  incon- 
sistent with  such  presumption:  Campau  v. 
Campau,  45  M.  867. 

184.  The  lessee  of  one  tenant  in  common 
told  the  son  of  the  other,  while  the  father  was 
living,  that  he  (the  lessee)  had  more  right  on 
the  premises  than  he  (the  son)  had.  Held,  that 
this  had  no  tendency  to  prove  that  the  tenant 
in  common  under  whom  he  occupied  the 
premises  held  adversely  to  the  other:  Ibid. 

136.  A  tenant  in  common  who  has  entered 
upon  a  portion  of  the  premises  is  not  thereby 
precluded  from  claiming  the  whole,  since  he  is 
not  barred  from  buying  the  remainder  of  tbe 
title:  Chamberlain  v.  Ahrens,  55  M.  111. 

136.  A  husband  cannot  hold  adversely  to 
bis  wife  premises  of  which  they  are  in  joint 
occupancy  as  a  family :  Hendricks  v.  Rasson, 
53  M.  575. 

3.  How  interrupted  or  arrested. 

137.  Adverse  possession  is  not  broken  by 
negotiating  with  other  claimants  if  there  is  no 
waiver  or  non-claim  on  the  occupant's  part: 
Chapin  v.  Hunt,  40  M.  695. 
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138.  The  continuity  of  adverse  possession 
is  broken  by  a  decree  requiring  tbe  occupant 
to  convey  the  land,  even  if  the  actual  posses- 
sion is  not  disturbed.  The  decree  has  the  ef- 
fect of  a  voluntary  conveyance:  Qower  v. 
Quintan,  40  M.  572. 

139.  A  parol  lease  for  a  single  year,  if  ac- 
cepted, is  enough  to  break  a  period  of  adverse 
possession  and  bar  the  statute  of  limitations 
against  actions  for  real  estate:  Campau  v. 
Lafferty,  43  M.  429. 

140.  Adverse  possession  is  not  broken  by 
deeding  tbe  land  away  if  the  grantor  contin- 
ues in  possession  and  takes  back  a  mortgage 
for  purchase  money  which  he  afterwards  fore- 
closes, and  under  which  he  himself  becomes 
foreclosure  purchaser.  And  it  is  immaterial 
that  the  foreclosure  proceedings  are  defective 
if  the  possession  is  retained:  Whitford  v. 
Crooks,  54  M.  261. 

141.  Tearing  down  the  fence  between  one's 
self  and  one's  next  neighbor  after  asserting  a 
right  to  premises'  enclosed  by  it  is  a  mere 
trespass ;  and  though  perhaps  n  common-law 
entry,  it  does  not  break  his  adverse  possession 
of  the  premises  enclosed,  nor  of  itself  disseize 
him :  Donovan  v.  Bissell,  53  M.  463. 

142.  The  effect  of  evidence  of  continuous 
possession  as  the  basis  of  a  claim  of  title  is  not 
destroyed  by  proof  of  occasional  interruptions 
in  the  actual  occupancy  of  the  premises,  nor 
by  the  fact  that  at  times  they  were  actually 
occupied  by  persons  not  distinctly  shown  to 
be  in  under  any  of  the  parties  in  the  claim- 
ant's chain  of  title ;  there  being  no  proof  of 
any  adverse  occupancy,  or  of  any  intention 
of  the  claimant  or  his  grantors  to  abandon  the 
possession.  It  is  a  just  presumption  that  such 
persons  were  in,  as  tenants  merely,  under  the 
parties  claiming  title:  Rayner  v.  Lee,  20  M. 
384. 

143.  Any  presumption  that  the  adverse 
character  of  a  possession  of  land  ceases  when 
the  holder  buys  the  original  title  to  a  part  of 
the  premises  may  be  overcome  by  evidence 
that  the  possession  held  continued  under  the 
claim  of  an  exclusive  right,  and  with  the  in- 
tention to  exclude  co-owners  of  the  original 
title  from  any  right  or  interest :  Cook  v.  Clin- 
ton, 64  M.  809. 

IV.  Commencement  of  action  in 

PROPER  TIME. 

144.  A  suit  is  not  begun,  for  the  purposes 
of  tbe  statute  of  limitations,  by  merely  filling 
out  a  summons  and  leaving  it  in  the  justice's 
office  until  the  return  day,  or  by  retaining  it 


in  the  plaintiff's  custody;  it  must  be  issued 
with  the  intent  that,  if  practicable,  it  shall  be 
served:  Howell  v.  Shepard,  48  M.  472. 

145.  H.  S.  £  6828  provides  that  a  plaintiff 
who  has  taken  out  an  alias  summons  that  has 
been  returned  not  personally  served  "may, 
in  further  continuation  of  the  suit,  have  an 
attachment  against  the  defendant "  on  which 
property  may  be  taken.  Held,  that  this  is  an 
alternative  remedy,  and  that  instead  of  resort- 
ing to  it  the  plaintiff  may  take  out  successive 
writs  of  summons  for  the  purpose  of  keeping 
a  suit  alive  under  the  statute  of  limitations : 
Ibid. 

140.  Where  the  continuity  of  an  action  is 
interrupted  by  an  interval  between  the  return 
day  of  one  writ  of  summons  and  the  issue  of 
an  alias  writ,  the  institution  of  the  action  will 
not  bar  the  operation  of  the  statute  of  limita- 
tions: Johnson  v.  Mead,  58  M.  67. 

147.  Suit  being  commenced  in  justice's 
court,  the  plaintiff  employed  an  attorney  to 
appear  and  prosecute  the  suit  for  him  on  the 
return  day.  The  attorney  was  prevented  from 
attending  to  the  suit  on  that  day,  and  re- 
quested another  to  'appear,  who  did  so,  but 
his  authority  being  required  he  was  not  able 
to  prove  it,  and  the  action  failed.  It  was  held 
that  these  facts  did  not  make  out  a  case  within 
H.  S.  g  8723,  allowing  a  new  action  within  one 
year  where  "  in  any  action  duly  commenced," 
etc.,  "  the  suit  shall  fail  of  a  sufficient  return, 
by  any  unavoidable  accident,  or  by  any  neg- 
lect or  default  of  the  officer  to  whom  it  is 
committed,  or  if  the  writ  shall  be  abated,  or 
the  action  otherwise  avoided  or  defeated,  by 
the  death  of  any  party  thereto,  or  for  any 
matter  of  form;  or  if,  after  verdict  for  the 
plaintiff,  the  judgment  shall  be  arrested,  or  if 
a  judgment  for  the  plaintiff  shall  be  reversed 
on  writ  or  error:"  Spier  v.  JU'Queen,  1  M.  252. 

148.  The  erroneous  dismissal  by  the  circuit 
court  of  a  regular  appeal  from  a  justice  is  an 
avoidance  of  the  action  "  for  matter  of  form," 
and  a  new  suit  may  be  brought  within  one 
year  from  6uch  dismissal :  Pattridge  v.  Lott, 
15  M.  251. 

149.  H.  S.  §  8723,  allowing  a  "  new  ac- 
tion "  to  be  commenced  within  one  year  after 
abatement  or  reversal,  etc.,  gives  no  further 
delay  on  account  of  plaintiff's  death  in  the  in- 
terval, but  requires  the  personal  representa- 
tive, no  matter  when  appointed  or  qualified, 
to  sue  in  the  same  year:  Foote  v.  Pfeiffer,  70 
M.  581  (June  8,  '88). 

150.  Said  H.  S.  §  8723  applies  to  reversals 
on  writs  of  certiorari:  McOmber  v.  Chapman, 
42  M.  117. 
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Y.  Removal  of  bar  bt  admission  ob 

NEW    PROMISE. 

151.  An  oral  promise  made  since,  to  pay  a 
simple  contract  debt  barred  by  the  statute  of 
limitations  before  R.  8.  1838  took  effect,  will 
not  revive  the  cause  of  action,  but  such  prom- 
ise must  be  in  writing  as  required  by  R.  S. 
1838.  p.  578,  §  13:  Joy  v.  Thompson,  1  D.  873. 

162.  And  such  requirement  does  not  vio- 
late the  obligation  of  contracts:  Ibid. 

168.  "Where  a  new  promise  is  tet  up  it 
ought  to  be  proved  in  a  clear  and  explicit 
manner,  either  expressly  or  by  such  an  un- 
qualified acknowledgment  as  authorizes  its 
implication :  Ten  Eyck  v.  Wing,  1  M.  40. 

164.  The  acknowledgment  should  contain 
an  unqualified  and  direct  admission  of  a  pres- 
ent subsisting  debt,  which  the  party  is  liable 
and  willing  to  pay,  and  be  unaccompanied  by 
circumstances  or  declarations  which  repel  the 
presumption  of  a  promise  or  intention  to  pay : 
Ibid. 

165.  A  stipulation  between  the  parties  in  a 
chancery  suit  brought  to  restrain  proceedings 
on  an  execution  under  a  judgment,  that  the 
injunction  be  dissolved,  the  execution  be  set 
aside,  and  a  reference  be  taken  to  state  an  ac- 
count, etc.,  was  held  not  to  be  such  an  ac- 
knowledgment of  debt  as  to  warrant  the  im- 
plication of  a  new  promise :  Ibid. 

166.  The  original  consideration  is  sufficient. 
if  recognized,  to  uphold  a  new  promise  to  pay 
a  debt  barred  by  the  statute:  Ibid. 

167.  In  order  to  avoid  suit  and  to  gain  time 
to  procure  evidence  of  set-off,  a  debtor  signed 
this  writing  in  her  creditor's  book :  "  I  extend 
this  book  account  four  months  from  April  30, 
1886."  Held  a  sufficient  acknowledgment  of 
the  debt  to  take  it  out  of  the  operation  of  the 
statute:  Crane  v.  Abel,  67  M.  242  (Oct.  13,  '87). 

168.  An  oral  promise  to  pay  an  old  debt 
does  not  renew  it  so  as  to  take  it  out  of  the 
statute  of  limitations,  if  it  is  not  kept  open  by 
mutual  dealings:  Hillebrands  v.  Nibbelink,  40 
M.  647. 

159.  Fart  payment  of  a  demand,  though 
neither  a  contract  nor  in  itself  a  promise,  is 
an  acknowledgment  of  the  continued  existence 
of  the  demand,  and  waives  the  right  to  plead 
the  statute  of  limitations  upon  such  lapse  of 
time  as  may  have  preceded  the  payment. 
And  it  renews  from  its  date  whatever  right  of 
action  existed  before:  Miner  v.  Lorman,  56 
M.212. 

160.  Where  payments  are  made  on  a  barred 
claim,  there  need  be  no  written  promise  to 
make  further  payments:  Miner  v.  Lorman, 
56  M.  480. 


161.  A  promise  to  pay  the  balance  of  a 
barred  debt  cannot  be  implied  as  an  inference 
of  law  from  the  mere  fact  of  part  payment; 
that  fact  is  merely  evidence  of  such  a  promise, 
and  the  inference  that  such  a  promise  was 
made  or  intended  must  be  found  as  a  fact  on 
the  trial :  Parsons  v.  Clark,  59  M.  414. 

162.  If  the  acknowledgment  of  a  debt,  or  a 
partial  payment  of  it,  is  accompanied  by  dec- 
larations or  circumstances  which  rebut  the  im- 
plication of  a  promise  to  pay,  or  that  the 
debtor,  by  the  partial  payment,  admitted  his 
obligation  to  pay  the  residue,  the  demand  is 
not  revived:  Jetcett  r.  Petit,  4  M.  508. 

163.  The  indorsement  of  a  partial  payment 
upon  a  promissory  note,  written  by  the  party 
to  be  charged  thereby,  is  competent  evidence 
of  such  payment  to  take  the  case  out  of  the 
statute:  Chandler  v.  Lawrence,  8  M.  261. 

164.  Although  the  statute  requires  a  new 
promise  to  be  in  writing,  the  fact  of  payment 
may  be  proved  by  the  admission  of  defendant 
or  by  other  competent  parol  evidence :  Ibid. 

165.  Unexplained  indorsements  and  in- 
dorsements written  by  or  for  the  payee  are  not 
sufficient  proof  of  payment  as  against  the 
debtor  to  take  a  case  out  of  the  statute  of  lim- 
itations: Michigan  Int.  Co.  v.  Brown,  11  M. 
265 ;  Rogers  v.  Anderson,  40  M.  290. 

166.  A  note  purporting  on  its  face  to  be 
eight  years  overdue  had  upon  it  two  indorse- 
ments, dated  within  six  years  of  the  time  of 
bringing  suit  upon  it.  The  only  proof  offered 
by  the  plaintiff  in  the  case  was  that  no  other 
payments  than  those  indorsed  had  been  made. 
Held,  that  this  did  not  prove  or  tend  to  prove 
the  indorsed  payments:  Snyder  v.  Winsor,  44 
M.  140. 

167.  An  outlawed  note  cannot  be  revived 
by  applying  upon  it  a  payment  not  intended 
to  be  made  on  it,  nor  supposed  to  be  so  by  the 
parties:  Krone  v.  Krone,  88  M.  661. 

168.  A  part  payment  by  an  assignee  for 
the' benefit  of  creditors  does  not  operate  to 
take  a  debt  out  of  the  statute  of  limitations : 
Parsons  v.  Clark,  59  M.  414. 

160.  A  payment  by  the  estate  of  a  joint 
and  several  promisor  does  not  prevent  an- 
other promisor  from  taking  the  benefit  of  the 
statute  of  limitations  (H.  S.  g  8730) :  Holcomb 
v.  Sloan,  39  M.  173. 

170.  One  joint  maker  of  a  note  does  not 
lose  the  benefit  of  the  statute  of  limitations 
by  reason  of  payments  made  by  another: 
Rogers  v.  Anderson,  40  M.  290. 

171.  A  payment  or  new  promise  by  one  of 
several  joint  debtors  will  not  keep  the  obliga- 
tion alive  as  to  another  who  had  no  part  or 
privity  therein:  Tate  v.  Stevenson,  55  M.  820. 
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172.  A  partnership  note  is  a  joint  contract 
within  tbe  meaning  of  H.  S.  §  8780,  so  that 
a  payment  thereon  by  one  partner  within  the 
period  of  the  statute  of  limitations  will  not 
bind  the  other  if  the  firm  had  previously  dis- 
solved to  the  payee's  knowledge:  Gates  v. 
Fisk,  45  M.  522. 

178.  Where  one  partner  in  writing  author- 
izes the  other  to  make  a  separate  composition 
with  the  firm  creditors,  and  he  does  so,  pay- 
ments made  by  the  latter  on  such  composition 
will  not  keep  alive  the  demand  as  to  the 
other:  Sigler  v.  Piatt,  16  M.  206. 

174.  A  payment  made  by  a  wife  with  her 
own  means  upon  a  note  in  which  she  is  a 
surety  for  her  husband,  he  having  nothing  to 
do  with  such  payment,  does  not  take  tbe  note 
out  of  the  statute  as  to  him;  nor  would  it 
were  she  liable  on  the  note  as  a  joint  debtor: 
Littlefield  v.  Dinguxtll,  71  M.  —  (July  11,  *88). 

175.  Where  a  debtor  and  his  surety  go  to 
the  creditor  together  for  the  express  purpose 
of  making  a  payment,  and  for  that  alone,  and 
both  apparently  co-operate  in  the  transaction, 
though  the  debtor  alone  handles  the  money, 
the  creditor  has  a  right  to  consider  it  a  joint 
payment  binding  the  surety  under  the  statute 
of  limitations,  unless  the  surety  notifies  him 
that  it  is  not  so:  Mainzinger  v.  Mohr,  41  M. 
685. 

VI.  Period  of  limitation  m  paetio- 

ULAB  CASKS. 

For  recovery  of  dower,  see  Dowkr,  g§  79,  80. 

As  to  limitation  of  time  for  suits  between 
assignee  in  bankruptcy  and  adverse  claimants, 
see  Bankruptcy,  §  43. 

176.  Suits  against  a  corporation  whose 
charter  has  expired  must  be  commenced 
within  three  years  after  expiration:  Mont- 
gomery v.  Merrill,  18  M.  888. 

177.  A  corporation  formed  under  a  general 
law  can  begin  suits  in  its  own  name  at  any 
time  within  three  years  after  the  end  of  its 
period,  and  continue  them  to  a  close,  unless 
superseded  by  trustees  or  receivers ;  and  this 
though  such  general  law  is  repealed  (H.  S. 
§  4867):  Bewick  v.  Alpena  Harbor  Co.,  89  M. 
700. 

178.  The  occupation  of  land  by  a  city  for 
market  purposes  is  not  a  public  easement,  but 
a  proprietary  occupation,  and  private  adverse 
rights  will  be  barred  by  the  same  lapse  of  time 
as  if  the  occupation  was  by  a  private  person: 
Cooper  v.  Detroit,  42  M.  584. 

179.  The  judgment  of  a  court  of  record  is 
good  for  ten  years:  Ward  v.  Citizens'  Bank, 
46  M.  832. 


180.  A  justice's  judgment  is  barred  in  six 
years  by  II.  S.  §  8713,  and  execution  cannot 
thereafter  issue:  Jerome  v.  Williams,  13  M. 
521. 

181.  A  justice's  judgment  docketed  on 
transcript  in  the  circuit  court  is  not  barred  m 
less  than  ten  years  (settling  the  query  in 
Jerome  v.  Williams,  18  M.  521):  Arnold  v. 
Thompson,  19  M.  883. 

As  to  period  of  limitation  of  issue  of  execu- 
tion against  stay,  see  Executions,  §  5. 

182.  An  action  of  assumpsit  is  barred  after 
six  years  whether  brought  on  a  sealed  or  an 
unsealed  contract:  Sigler  v.  Piatt,  16  M.  206. 

183.  H.  S.  §  7778  does  not  compel  a  resort 
to  the  action  of  assumpsit  upon  a  sealed  in- 
strument ;  debt  may  be  brought  thereon,  and 
is  not  barred  until  ten  years:  Goodrich  v.  Le- 
land,  18  M.  110. 

184.  H.  a  §  7778  permits  assumpsit  to  be 
brought  where  covenant  might  be  maintained, 
but  §  8713  bars  any  action  in  assumpsit  after 
six  years.  Held,  that  it  is  the  form,  and  not 
the  cause  of  action,  which  fixes  the  bar,  and 
the  remedy  elected  is  governed  by  the  limita- 
tion appropriate  to  itself:  Christy  v.  Farlin, 
49  M.  319. 

186.  Debt  on  sealed  lease  for  rent  may  be 
brought  any  time  within  ten  years ;  the  period 
is  governed  by  H.  S.  §  8719,  and  is  not  affected 
by  §§  8713.  7778:  Stewart  v.  Sprague,  71  M. 
50. 

186.  A  partner's  right  to  an  accounting  is 
not  barred  in  six  years  where  the  partnership 
articles  are  under  seal  and  contain  covenants. 
No  claim  under  such  articles  would  be  barred 
in  that  time  unless  raised  in  an  action  of  as- 
sumpsit: Near  v.  Lowe,  49  M.  482. 

187.  The  statute  of  limitations,  if  it  runs  at 
all  against  a  partner's  right  to  an  accounting, 
is  barred  by  dealings  in  the  shape  of  a  show- 
ing of  balances:  Ibid. 

As  to  bar  of  proceedings  in  equity  for  ac- 
counting, see  Equity,  §§  601-604. 

188.  An  action  by  a  private  person  as  for 
continuing  injury  in  keeping  a  railway  track 
in  the  street  near  his  premises  is  subject  to 
the  six-year  limitation,  if  defendant  relies  on 
permission  given  longer  ago,  and  plaintiff 
seeks  to  show  by  such  evidence  as  remains 
that  his  permission  was  obtained  by  fraud : 
Krueger  v.  Grand  Rapids  &  I.  R.  Co.,  51  M. 
142. 

180.  The  ten  years'  limitation  in  the  law  of 
1842  (S.  L.  p.  133)  does  not  apply  in  favor  of 
one  who  was  in  possession  under  some  other 
claim  at  the  time  of  obtaining  his  tax-title. 
The  statute  intends  that  the  party  who  seeks 
the  benefit  of  the  limitation  shall  enter,  or 
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■hall  have  entered,  under  his  tax-deed:  Oil- 
man v.  RiopeUe,  18  M.  145. 

190.  H.  S.  §  8698,  barring,  after  ten  years' 
adverse  possession,  ejectment  for  land  held 
under  a  tax-deed,  applies  to  a  claim  under  a 
tax-deed  that  conveys  an  undivided  half  of 
the  premises,  but  does  not  specify  which  half ; 
it  is  only  necessary  that  the  claim  be  consist- 
ent with  the  face  of  the  deed ;  and  the  deed 
need  not  be  good:  Chamberlain  v.  Ahrens,  55 
M.  111. 

191.  One  who  enters  under  tax-titles  is 
protected  by  a  ten  years'  occupancy,  what- 
ever equities  there  may  have  been  to  estop 
the  original  purchaser  of  the  titles  from  buy- 
ing them :  ReUly  v.  Bkuer,  61 M.  899. 

192.  A  sale  on  execution  on  a  judgment 
void  for  want  of  jurisdiction  will  not  author- 
ize the  purchaser  to  claim  the  benefit  of  H.  S. 
§  8698,  requiring  action  to  be  brought  within 
five  years  where  title  is  claimed  under  a  deed 
made  upon  a  sale  by  an  officer  under  judg- 
ment of  a  court :  Millar  v.  Babcoek,  29  M. 
526.    See  McVickar  v.  Filer,  81  M.  804. 

193.  So,  an  administrator's  sale  void  for 
want  of  jurisdiction  is  not  protected  by  EL  S. 
§  8698 :  Ton  v.  Wright,  87  M.  98. 

194.  Ten  years'  actual  possession  under  an 
administrator's  deed  is  prima  facie  evidence 
of  the  regularity  of  title,  and  in  an  action 
upon  a  covenant  of  warranty  neutralizes  the 
prima  facie  showing  which  a  judgment  in 
ejectment  establishes  against  the  covenantor: 
Mason  v.  Kellogg,  38  M.  132. 

As  to  limitation  of  time  for  bringing  action 
to  attack  an  administrator's  or  a  guardian's 
sale,  see  Equity,  §  597;  Estates  of  Dece- 
dents, §§  828-331;  Guardianship,  §  161. 

195.  Where  the  probate  court  has  neglected 
to  decree  payment  of  debts  and  distribution  of 
assets  four  years  and  a  half  after  issuing  let- 
ters of  administration  in  accordance  with 
H.  8.  §§  5925,  5926,  the  right  of  action  on  the 
administrator's  bond  begins  to  run  at  that 
time,  and  in  due  course  is  barred  by  the  stat- 
ute of  limitations:  BiddTe  v.  Wendell,  37  M. 
452. 

As  to  limitation  of  time  for  suing  adminis- 
trators or  guardians  and  their  sureties,  see, 
also,  Estates  of  Decedents,  §§  40,  254; 
Guardianship,  §§  55,  56. 

196.  Whether  the  statute  of  limitations 
applies  to  mandamus  proceedings  for  collec- 
tion of  a  liquidated  liability,  quere.  Certainly 
the  period  is  not  less  than  ten  years  (H.  S. 
§  8719):  Oceana  v.  Hart,  48  M.  319.  See  Mer- 
rill v.  Gladwin  County  Treasurer,  61  M.  95. 

107.  Where  six  years  have  elapsed  since 
the  issue  of  township  orders  for  work  and 
Vol.  H— 7 


labor  performed,  and  payment  was  refused 
nearly  that  long  ago,  they  cannot  be  enforced : 
Owen  v.  Lincoln,  41  M.  415. 

VII.  Pleading  ahd  kvidmoi, 

That  the  defence  of  the  statute  of  limita- 
tions may  be  taken  by  demurrer  in  chancery, 
see  Equity,  §  858. 

198.  To  avoid  the  statute  of  limitations  on 
the  ground  of  a  fraud  of  the  defendants  in 
concealing  the  cause  of  action,  the  pleading 
should  set  out  the  particular  acts  of  fraud  or 
concealment  and  the  time  when  discovered : 
Beaubien  v,  Beaubien,  28  How.  (U.  S.)  190. 

199.  A  plea  of  the  statute  of  limitations, 
that  the  plaintiff's  cause  of  action  did  not  ac- 
crue within  six  years  next  before  the  filing  of 
the  plaintiffs  amended  declaration,  is  bad: 
Wilcox  v.  Kassick,  2  M.  165. 

200.  By  pleading  that  the  cause  of  action 
did  not  accrue  within  ten  years  defendant 
waives  objection  to  the  filing  of  a  declaration 
in  debt  where  suit  had  been  begun  by  sum- 
mons in  assumpsit:  Brewer  v.  Boynton,  71  M. 
—  (July  11,  '88). 

201.  The  defence  of  the  statute  of  limita- 
tions is  available  upon  the  trial  of  an  appeal 
from  the  allowance  of  a  claim  against  a  dt- 
cedent's  estate,  and  an  issue  need  not  be 
framed  to  admit  it :  McOee  v.  McDonald,  66 
M.  628  (July  7,  '87). 

202.  A  declaration  cannot  be  amended  so 
as  to  Bet  forth  a  new  cause  of  action  that  has 
become  barred  by  the  statute  since  the  orig- 
inal declaration  was  filed:  Gorman  v. 
Newaygo  Circuit  Judge,  27  M.  188;  M.  C.  R, 
Co.  v.  Kalamazoo  Circuit  Judge,  85  M.  227. 

203.  A  notice  under  the  general  issue  in 
justice's  court,  apprising  plaintiffs  that  de- 
fendant relies  on  the  statute  of  limitations,  is 
sufficient;  and  where  he  pleaded  non  assump- 
sit within  six  years,  instead  of  actio  non  ac- 
crevit,  he  should  have  been  allowed  the  bene- 
fit of  the  defence,  with  or  without  amendment : 
Snyder  v.  Winsor,  44  M.  140. 

204.  A  doctor,  suing  for  professional  serv- 
ices, filed  a  bill  of  particulars  including  a 
credit  which,  if  true,  made  the  account  an 
open  one,  and  barred  by  the  statute  of  limita- 
tions. On  a  second  trial  he  obtained  leave  to 
amend  his  bill  by  adding  another  credit  of 
later  date  than  the  last  debit  item.  Held,  that 
leave  should  not  have  been  granted,  and  that 
it  was  proper  to  exclude  proof  of  the  credit, 
which  could  not  have  had  any  effect  on  the 
statute  of  limitations:  Hollywood  v.  Reed,  57 
M.  234. 

205.  An  amendment  to  permit  the  defend- 
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ant  to  Interpose  the  defence  of  the  statute  of 
limitations  is  in  the  discretion  of  the  court, 
and  the  denial  of  an  application  for  that  pur- 
pose is  not  reviewable:  Ripley  v.  Davis,  15 
M.  75. 

206.  Refusing  on  the  trial  to  allow  defend- 
ant to  interpose  the  statute  of  limitations  is 
not  error:  Marx  v.  Hilsendegen,  46  M.  836. 

207.  A  declaration  on  a  residuary  legatee's 
bond,  alleging  as  a  breach  a  failure  to  par  a 
claim  allowed  in  plaintiff's  favor,  is  amend- 
able by  adding  a  count  alleging  the  failure  to 
pay  a  note,  which  constituted  the  claim,  even 
though  such  note  is  six  years  overdue;  no 
new  cause  of  action  is  introduced  by  such 
amendment:  Abbott  v.  Wayne  Circuit  Judge, 
55  M.  410. 

208.  Prima  facie  outlawry  of  a  note  does 
not  prevent  its  introduction  in  evidence  under 
a  declaration  on  the  common  counts  with 
copy  served:  Michael  v.  Tuttle,  87  M.  502. 

209.  The  fact  that  a  claim  is  apparently 
outlawed  does  not  necessarily  exclude  evi- 
dence thereon ;  the  question  whether  or  not  it 
is  barred  is  one  to  be  dealt  with  when  the  tes- 
timony is  all  in :  Cotherman  v.  Cotherman,  58 
M.  465. 

210.  Where  one  who  has  been  under  guard- 
ianship as  a  minor  brings  ejectment  to  teat  the 
validity  of  a  sale  made  by  his  guardian,  he 
has  the  burden  of  proving  the  continuance  of 
his  infancy  to  a  date  not  more  than  five  years 
before  he  began  suit:  Stewart  v.  Ashley,  84 
M.  188. 

211.  "Where  the  partieB  in  ejectment,  being 
co-tenants,  rely  upon  an  ouster,  and  defend- 
ant claims  title  by  adverse  possession,  plaintiff 
has  the  burden  of  showing  that  he  was  ousted 
within  the  period  of  the  statute  of  limitations, 
and  the  defendant  of  showing  that  he  had 
ousted  the  adverse  claimant  so  long  before 
that  the  period  of  limitation  had  run  since : 
Highstone  v.  Burdette,  54  M.  839. 


As  to  liens  for  labor  and  logs,  and  the  en- 
forcement thereof,  see  Liens,  III. 

Further,  see  references  under  this  heading  in 
the  Index. 


LIVERY-STABLE  KEEPER. 

See  Bailment,  §§  5-10,  34;  Damages,  §  147; 
Lien,  §  131. 


LOGS  AJTD  LOGGING. 

As  to  driving  and  booming,  and  as  to  the 
powers,  rights  and  liabilities  of  companies 
and  individuals  engaged  therein,  see  Waters, 

vm. 


LOST  GOODS. 

1.  At  common  law  the  finder  of  lost  goods 
has  a  complete  title  as  against  all  but  the 
owner:  Cummings  v.  Stone,  18  M.  70. 

2.  It  is  a  question  of  fact  and  not  of  law 
whether  the  finder  of  lost  property  has  given 
fair  and  reasonable  opportunity  for  its  identi- 
fication before  restoring  it,  and  whether  the 
claimant  should  have  been  given  an  opportu- 
nity to  inspect  it  in  order  to  decide  whether  it 
belonged  to  him.  The  jury's  attention  must 
be  confined  to  the  state  of  things  preceding 
the  beginning  of  suit :  Wood  v.  Pierson,  45  M, 
813. 

3.  In  an  action  against  the  finder  of  lost 
property  for  its  conversion  by  refusing  to  give 
it  up,  the  fact  that  after  suit  was  begun  the 
finder  learned  that  it  really  belonged  to  the 
claimant  has  no  tendency  to  show  that  he  had 
fair  and  reasonable  evidence  thereof  before 
Buit:  Ibid. 

4.  A  right  of  action  against  the  finder  of 
property  for  which  a  reward  has  been  offered 
is  not  defeated  by  neglect  to  tender  the  re- 
ward: Ibid. 

6.  The  finder  of  lost  goods  who  has  been  at 
trouble  and  expense  about  them  has  no  lien 
upon  the  goods  for  compensation,  unless  they 
were  lost  at  sea ;  then  he  has  a  lien  for  salvage: 
Fitfh  v.  Newberry,  1  D.  1, 16. 

6.  A  finder  of  lost  property  has  no  lien  upon 
it  as  finder  after  he  knows  to  whom  it  belongs ; 
but  he  has  a  lien  upon  it  for  whatever  reward 
may  be  offered  for  its  recovery :  Wood  v.  Pier- 
son,  45  M.  813. 

7.  A  reward  for  lost  property  is  not  waived 
by  insisting  on  its  identification  or  any  legal 
advantage  connected  with  the  finding:  Ibid. 

8.  While  plaintiffs  tug-boat  was  towing  de- 
fendant's raft  in  St.  Clair  river,  the  tow-line 
caught  and  raised  from  the  river  an  anchor 
and  chain,  which  were  secured  by  defendant 
and  brought  upon  the  raft.  Held,  that  the 
parties  were  joint  finders  of  the  property,  and 
that  the  interest  of  the  plaintiff  was  a  suffi- 
cient consideration  for  the  agreement  of  the 
defendant  to  sell  it  and  divide  the  proceeds : 
Cummings  v.  Stone,  13  M.  70. 

9.  Under  H.  S.  §  3068  the  right  to  sell  goods 
found  does  not  accrue  until  a  year  from  the 
finding.  It  not  appearing  that  the  property- 
was  found  in  that  part  of  St.  Clair  river  which 
lies  in  Michigan,  such  agreement  for  division 
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oould  not  be  held  void  under  oar  statute  of 
frauds,  as  not  in  writing,  and  —  because  of 
said  §  2068  —  not  capable  of  performance  in 
one  year:  Ibid. 

MALICIOUS  PBOSECUTIOB. 

L  When  the  action  lies;  probable 

CAUSE;  MALICE. 

IL  Pleading. 
HL  Evidence. 
IV.  Damages. 

L  When  thb  action  lies;  probable 
cause;  malice. 

Liability  of  insurance  company  for  prosecu- 
tion by  agent,  see  Insurance,  §  360. 

1.  An  action  for  malicious  prosecution  can- 
not be  maintained  against  the  complainant  in 
a  criminal  proceeding  who,  after  fully  and 
fairly  disclosing  to  the  prosecuting  officer 
everything  within  his  knowledge  which  would 
tend  to  cause  or  to  exclude  belief  in  plaintiffs 
criminality,  left  him  to  determine  on  his  sole 
responsibility  whether  the  proceeding  should 
be  instituted,  even  though  the  case  were  not 
a  proper  one  for  prosecution :  Smith  v.  Austin, 
49  M.  286. 

2.  To  sustain  an  action  for  malicious  prose- 
cution of  a  criminal  proceeding  there  must  be 
an  acquittal,  or  such  proceedings  as  determine 
the  case  in  favor  of  the  accused  person  with- 
out any  settlement  by  him  of  the  criminal 
charges,  or  any  connivance  on  his  part  to  ob- 
tain his  discharge:  Brand  v.  Hinchman,  68 
M.  590  (March  2,  '88). 

S.  An  action  for  malicious  prosecution  lies 
against  one  who  has  caused  the  arrest  of  an- 
other on  a  criminal  charge,  even  when  the 
latter,  after  much  delay,  and  an  unsuccessful 
endeavor  to  obtain  a  trial,  has  been  discharged 
on  a  nolle  prosequi:  Stanton  v.  Bart,  27  M. 
639. 

4.  It  seems  that  this  action  may  be  allowed 
whenever  the  particular  proceeding  on  which 
it  is  based  has  come  to  an  end  so  that  the  pris- 
oner can  be  no  farther  pressed  upon  it :  Ibid. 

5.  The  action  will  not  lie  if  plaintiff  was 
convicted  before  a  justice  of  the  peace,  but 
was  discharged  on  appeal,  unless  the  convic- 
tion was  procured  by  fraud,  perjury  or  subor- 
nation, or  was  otherwise  exceptional.  And  if 
any  exception  is  relied  on  the  plaintiff  must 
allege  the  facts  which  create  it:  Phillips  v. 
Kalamazoo,  58  M.  83. 

6.  Where  an  accusation  of  felony  is  with- 
drawn  and  respondent  is  convicted  of  a  mis- 
demeanor included  in  it,  but  is  acquitted  on 


appeal,  the  conviction  is  not  such  evidence  of 
probable  cause  as  will  defeat  an  action  for 
malicious  prosecution  based  on  the  charge  of 
felony:  Lobar  v.  Crane,  49  M.  661. 

7.  One  is  properly  found  guilty  of  having 
instituted  a  malicious  prosecution  for  larceny 
where  his  information  was  obtained  from  a 
discharged  convict  then  under  criminal  accu- 
sation ;  where  the  source  of  information  was 
not  disclosed  to  the  magistrate  from  whom 
the  warrant  was  obtained ;  where  the  arrest 
was  made  in  the  night-time,  defendant  being 
present,  and  where  the  prosecution  was  volun- 
tarily abandoned:  Chapman  v.  Dunn,  6ft 
M.  81.  .< 

8.  Whether  an  action  for  a  malicious  prose- 
cution, based  on  an  illegal  civil  arrest,  must 
be  postponed  until  judgment  has  been  ren- 
dered in  the  proceedings  on  which  it  is 
founded,  quere:  Josselyn  v.  McAllister,  22  M. 
800. 

9.  As  a  general  rule  this  action  cannot  be 
grounded  on  the  prosecution  of  a  malicious 
civil  suit  until  such  suit  has  terminated  in 
favor  of  the  defendant  therein ;  but  this  rule 
does  not  apply  to  the  suing  out  of  a  false  and 
malicious  attachment:  Brand  v.  Hinchman,  68 
M.  690  (March  2,  '88). 

10.  Where  want  of  jurisdiction  does  not 
appear  on  the  face  of  the  warrant,  but  only  by 
evidence  aliunde,  the  party  arrested  and  prose- 
cuted may,  when  acquitted,  maintain  an 
action  for  malicious  prosecution  on  a  showing 
that  it  was  malicious,  and  in  the  absence  of 
proof  of  probable  cause,  or  that  defendant 
acted  in  good  faith :  Sweet  v.  Negus,  80  M.  406. 

11.  The  action  will  not  lie  unless  defend- 
ant acted  from  malicious  motives  and  without 
probable  cause:  Hamilton  v.  Smith,  89  M.  222; 
Spalding  v.  Lowe,  66  M.  867. 

12.  Good  faith  and  honest  motives,  where 
there  is  not  even  probable  cause  for  making  a 
criminal  complaint,  are  not  a  defence  to  an 
action  for  malicious  prosecution:  Wilson  v. 
Bowen,  64  M.  188. 

18.  A  justice's  mistake  in  filling  out  a  com- 
plaint as  one  for  assault  and  battery,  when 
the  actual  complaint  on  which  the  warrant 
was  issued  was  for  an  assault  only,  cannot  in 
an  action  for  malicious  prosecution  prejudice 
the  person  making  the  complaint:  Carter  v. 
Sutherland,  62  M.  697. 

14.  This  action  cannot  be  maintained 
against  the  complainant  in  a  criminal  proceed- 
ing for  which  there  was  probable  cause,  no 
matter  bow  evil  or  malicious  his  motives  may 
have  been  in  making  complaint:  Smith  v. 
Austin,  49  M.  286. 

15.  The  conclusion  reached  by  a  justice 
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upon  examination  in  a  criminal  proceeding  as 
to  whether  there  is  probable  cause  for  com- 
mitment is  not  final  upon  that  question :  Spal- 
ding v.  Lowe,  56  M.  367. 

16.  The  existence  of  probable  cause  for  an 
alleged  malicious  prosecution  depends  on  the 
state  of  facts  found  by  the  jury  under  proper 
instructions  as  to  the  rule  of  law  to  be  ap- 
plied according  as  they  find  one  state  of  facts 
or  another :  Hamilton  v.  Smith,  89  M.  222. 

17.  "Probable  cause"  for  prosecution  de- 
pends on  the  circumstances  of  the  case,  and 
exists  where  the  generality  of  business  men  of 
ordinary  care,  prudence  and  discretion  would 
prosecute  under  the  same  conditions:  Ibid.; 
Brand  v.  Hinchman,  68  M.  590  (March  2,  '88). 

18.  The  true  inquiry  upon  the  subject  of 
probable  cause  in  an  action  for  malicious  pros- 
ecution is,  not  what  the  actual  facts  were  as 
to  plaintiff's  guilt  or  innocence,  but  what  de- 
fendant had  reason  to  believe  and  did  believe 
they  were:  Oallaway  v.  Burr,  82  M.  832. 

19.  Facts  which  came  to  the  knowledge  of 
defendant's  counsel  while  investigating  the 
alleged  offence,  and  which  were  communi- 
cated to  them  before  they  caused  plaintiff's 
arrest,  may  be  given  in  evidence  on  the  ques- 
tion of  probable  cause:  Ibid. 

20.  The  mere  belief  of  a  person  making  a 
criminal  complaint,  that  it  is  true,  does  not 
alone  justify  a  prosecution  thereunder;  it 
must  rest  on  reasonable  grounds  and  on  such 
facts  as  would  lead  a  person  of  ordinary  cau- 
tion to  honestly  suspect  the  accused  of  guilt : 
Spalding  v.  Lowe,  56  M.  367 ;  Wilson  v.  Bowen, 
64  M.  183. 

21.  Probable  cause  cannot  rest  on  mere 
conjecture,  nor  on  an  unreasonable  interpre- 
tation of  appearances,  especially  if  the  ac- 
cuser knew  of  facts  that  would  have  explained 
them,  or  knew  that  they  were  contrived  by 
conspiracy,  or  other  corrupt  means,  to  give  a 
colorable  basis  for  prosecution,  or  to  entrap 
the  accused  into  admitting  guilt  of  other  of- 
fences: Hamilton  v.  Smith,  89  M.  222. 

22.  Want  of  probable  cause  can  never  be 
inferred  from  malice:  Ibid. 

23.  The  burden  of  proving  the  want  of 
probable  cause  is  on  the  plaintiff:  Ibid. 

24.  Malice,  in  cases  of  malicious  prosecu- 
tion, may  lie  only  in  its  being  wilful,  wanton 
or  reckless,  or  against  the  accuser's  sense  of 
duty,  and  for  ends  that  he  is  bound  to  know 
are  wrong  and  against  public  policy:  Ibid.; 
Brand  v.  Hinchman,  68  M.  590. 

25.  Malice  may  be  inferred  from  the  want 
of  probable  cause :  Hamilton  v.  Smith,  89  M. 
222;  Carson-  v.  Edgeworth,  43  M  241;  Brand 
v.  Hinchman,  68  M  590. 


26.  Malice  may  be  proved  by  direct  or  cir- 
cumstantial evidence:  Hamilton  v.  Smith,  89 
M.  222. 

27.  Malice  is  not  implied  from  an  un- 
founded prosecution:  Carson  v.  Edgeworth, 
43  M.  241. 

28.  The  question  of  malice  in  an  action  for 
malicious  prosecution  is  for  the  jury  alone: 
Hamilton  v.  Smith,  39  M.  222. 

20.  The  institution  of  a  criminal  prosecu- 
tion for  the  recovery  of  a  private  claim  is 
strong,  if  not  conclusive,  evidence  of  malice : 
Oallaway  v.  Burr,  82  M.  882. 

30.  An  unfounded  prosecution  cannot  be 
justified,  or  the  prosecutor's  malice  disproved, 
by  evidence  of  offences  committed  by  the 
plaintiff  other  than  those  for  which  he  was 
prosecuted  by  the  defendant:  Carson  v.  Edge- 
worth,  43  M  241. 

31.  On  the  question  of  whether  a  prosecu- 
tion for  an  assault  was  malicious  it  is  proper 
to  make  allowance  for  the  prosecutor's  state 
of  excitement:  Carter  v.  Sutherland,  52  M. 
597. 

32.  When  one  resorts  to  the  best  means  in 
his  power  for  information  before  instituting 
legal  proceedings  against  another  it  will  be 
such  a  proof  of  honesty  as  would  disprove 
malice  and  operate  as.  a  defence  in  proportion 
to  his  diligence:  Stanton  v.  Hart,  37  M  539. 

33.  To  sustain  the  good  faith  of  a  complaint 
for  obtaining  goods  under  false  pretences  the 
plaintiff  need  not  have  actual  personal  knowl- 
edge of  the  facta,  but  may  rely  on  such  state- 
ments, received  through  the  usual  channels, 
as  a  business  man  of  ordinary  prudence  would 
act  upon,  if  he  honestly  believed  them  to  be 
true:  Oallaway  v.  Burr,  82  M  332. 

34.  The  advice  of  one  who  is  not  a  quali- 
fied lawyer  is  not  of  itself  an  answer  to  a 
charge  of  malicious  prosecution :  Stanton  v. 
Hart,  27  M.  539. 

36.  The  advice  of  counsel  is  no  protection 
if  defendant's  motive  was  malicious:  Oalla- 
way v.  Burr,  32  M.  832. 

36.  Where  an  attorney  and  client  conspire 
to  institute  a  malicious  prosecution  the  latter 
cannot  justify  himself  by  the  other's  advice: 
Hamilton  v.  Smith,  89  M.  322.  ' 

II.  Pleading. 

37.  "Where  a  declaration  charging  malicious 
prosecution  averred  that  the  plaintiff  had 
been  "acquitted  and  discharged,"  but  also 
showed  facts  indicating  that  there  bad  been  a 
discontinuance  instead,  and  not  a  trial  and 
acquittal,  it  was  not  held  such  a  variance  a* 
to   invalidate   the   declaration,  the   context 
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■bowing  that  the  words  did  not  refer  to  an 
acquittal  on  a  trial :  Stanton  v.  Hart,  27  M. 
6S». 

88.  A  declaration  for  malicious  prosecution 
b  defective  if  it  does  not  aver  the  termination 
of  the  suit  in  the  last  court  to  which  it  was 
carried.  But  the  defect  is  formal,  and  would 
he  cored  by  a  verdict  for  plaintiff  on  the 
merits :  Sutton  v.  Van  Akin,  61  M.  463. 

89.  An  action  for  malicious  prosecution  is 
now  an  action  on  the  case;  and  as  matter  of 
pleading  a  charge  of  conspiracy  in  the  decla- 
ration is  mere  surplusage  and  is  only  matter 
of  aggravation;  conspiracy  could  be  proved 
even  if  not  charged:  Hamilton  v.  Smith,  89 
M.  22a 

40.  A  count  stating  that  defendant  mali- 
ciously and  falsely,  without  probable  cause, 
"  charged  the  said  plaintiff  with  having  com- 
mitted a  certain  offence  punishable  by  law, 
to  wit,  uttering  and  publishing  as  true  a  cer- 
tain false,  forged  and  counterfeit  promissory 
note  for  the  payment  of  money,  knowing  said 
note  to  be  false,  forged  and  counterfeited,  with 
the  intent  to  defraud  and  injure  as  aforesaid  ,'• 
and  that  defendant  maliciously,  and  without 
reasonable  or  probable  cause,  and  without  in- 
vestigation or  inquiry,  caused  plaintiff  to  be 
arrested  and  imprisoned  for  thirteen  days,  at 
the  expiration  of  which  time  he  "was  duly 
discharged  and  fully  acquitted,"  etc.,  is  a 
charge  of  malicious  prosecution,  not  of  illegal 
arrest  and  false  imprisonment:  Haskins  v. 
Ralston,  69  M.  68  (March  2,  '88). 

III.  Evidence. 

41.  In  an  action  for  malicious  prosecution 
for  a  specific  offence,  the  plaintiff  may,  if  be 
chooses,  show  that  he  did  not  commit  it,  al- 
though he  need  show  no  more  than  that  there 
was  no  probable  cause  for  the  proceeding 
against  him :  Patterson  v.  Oarlock,  89  M.  447. 

42.  In  an  action  for  malicious  prosecution 
for  a  specific  theft  it  is  not  admissible  to  show 
that  plaintiff  had  committed  a  different  theft: 
Ibid. 

43.  In  an  action  for  malicious  prosecution 
it  is  admissible  as  bearing  upon  the  question 
of  malice  and  probable  cause  to  show  the  an- 
terior personal  relations  of  the  parties,  and 
that  the  defendant  had  said  he  was  not  per- 
sonally cognizant  of  the  matters  on  which  he 
had  based  the  prosecution:  Ibid. 

44.  In  an  action  for  malicious  prosecution, 
conversations  between  defendant  and  the 
prosecuting  attorney  concerning  plaintiff's 
prior  acts  for  which  she  had  been  arrested  at 
defendant's  instance  upon  a  charge  like  that 


involved  in  the  present  suit,  and  a  magistrate's 
record  of  proceedings  had  before  him  three 
years  before  upon  such  charge,  do  not  bear 
upon  the  questions  of  probable  cause  or  malice, 
and  are  inadmissible  in  evidence:  Wilson  v. 
Bouxn,  64  M.  188. 

45.  In  an  action  against  a  principal  for 
malicious  prosecution,  its  agent  was  exam- 
ined for  the  plaintiff  and  was  asked  if  he  had 
received  a  letter  and  telegram  from  his  supe- 
rior to  go  to  a  certain  place  and  look  after  de- 
fendant's claim.  Held  error  to  exclude  on 
cross-examination  the  question  whether  the 
telegram  directed  him  to  go  and  be  a  witness 
in  the  proceeding  against  the  plaintiff:  Turner 
v.  Phoenix  Ins.  Co.,  65  M.  287. 

46.  Defendant  in  an  action  for  malicious 
prosecution  may  testify  whether,  when  he 
made  the  complaint  upon  which  proceedings 
were  instituted  against  the  plaintiff,  he  be- 
lieved it  to  be  true.  Such  belief,  however,  is 
a  question  for  the  jury,  and  defendant's  testi- 
mony has  no  more  weight  than  that  of  any 
other  witness:  Spalding  v.  Lowe,  66  M.  867. 

47.  Evidence  of  what  third  persons  had 
told  the  witness  plaintiff  had  said  to  them 
abont  his  purposes  is  hearsay,  and  in  an  action 
for  malicious  prosecution  it  is  inadmissible, 
on  the  part  of  the  defence,  to  excuse  the  ar- 
rest of  the  plaintiff:  Labor  v.  Crane,  66  M. 
685. 

48.  One  who  sued  for  malicious  prosecu- 
tion showed  that  defendant  had  called  him 
meddlesome  and  troublesome.  Defendant's 
offer  to  justify  the  epithets  by  showing  that 
plaintiff  was  reputed  to  be  quarrelsome,  med- 
dlesome and  vindictive  was  properly  over- 
ruled, since  the  epithets  were  important  only 
as  showing  his  own  feelings :  Ibid. 

48.  Advising  persons  not  to  become  sure- 
ties for  one  who  has.  been  arrested  does  not 
tend  to  show  that  those  who  give  such  advice 
have  conspired  with  the  person  who  caused 
the  arrest,  and  are  therefore  liable  with  him 
to  an  action  for  malicious  prosecution.  Nor 
does  their  enmity  toward  the  person  arrested, 
nor  their  wish  to  drive  him  out  of  town:  La- 
bar  v.  Batt,  66  M.  689. 

IV.  Damages. 

50.  The  plaintiff  is  entitled  to  recover,  not 
merely  nominal  damages,  but  such  damages 
as  he  has  actually  suffered  from  the  unwar- 
ranted arrest  and  imprisonment:  Tefft  v, 
Windsor,  17  M.  486. 

51.  Damages  for  malicious  prosecution  may 
embrace  the  plaintiff's  expense  in  protecting 
himself,  his  loss  of  time,  deprivation  of  lib- 
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erty  and  the  society  of  his  family,  the  injury 
to  his  fame  and  his  personal  mortification: 
Hamilton  v.  Smith,  89  M.  222. 

62.  Plaintiff  in  an  action  for  malicious 
prosecution  showed  by  way  of  damages  that 
his  arrest  bad  prevented  his  accepting  the  in- 
vitation of  his  son,  who  was  employed  upon 
a  certain  railroad,  to  go  to  a  specified  place 
and  take  a  situation  on  the  road.  This  invi- 
tation was  contained  in  a  letter,  and  it  did  not 
appear  that  the  son  had  any  authority  to 
promise  the  situation,  bo  that  the  letter  itself 
did  not  tend  to  show  that  he  could  get  em- 
ployment. But  as  he  changed  his  course  of 
action  and  suffered  inconvenience  because  of 
the  letter,  it  was  not  improper  to  admit  the 
letter  as  bearing  on  the  circumstances :  Lobar 
v.  Crane,  56  M.  685. 


MANDAMUS. 

L  Nature  of  wbtt;  jurisdiction. 
JL  When  granted  ob  denied. 

(a)  General  principles. 

(b)  To  court*  and  judicial  officers. 

(c)  To  state  officers  and  boards. 

(d)  To  municipal  boards  and  officers. 

(e)  To  private  corporations  and  indi- 

viduals. 

DX  PBOCEEDDraS  AND  PRACTICE. 

(a)  Parties. 

(b)  The  application. 

(c)  Order  to  show  cause. 

(d)  Answer  or  return;  plea;  demurrer. 

(e)  framing  and  trying  issues. 

(f)  Hearing;  what  matters  considered  or 

reviewed. 

(g)  Nature  and  extent  of  relief. 
(h)  Effect  of  award  or  denial. 

L  Natube  of  the  wbtt;  jurisdiction. 

1.  The  history  and  nature  of  the  writ  of 
mandamus  examined  and  expounded:  Mc- 
Bride  v.  Grand  Rapids,  32  M.  880. 

2.  Where  a  mandamus  issues  to  direct  the 
action  of  a  legal  tribunal,  proceeding  in  the 
course  of  justice,  it  is  an  exercise  of  super- 
visory judicial  control,  and  is  in  the  exercise 
of  appellate  action.  In  other  cases  it  is  gen- 
erally, if  not  always,  in  the  nature  of  origi- 
nal action:  Barrett  v.  Bacon,  18  M.  247. 

8.  Mandamus  to  a  township  board  is  not  an 
Appellate  proceeding  wherein  the  sufficiency 
of  the  evidence  to  sustain  refusal  to  approve 
sureties  in  a  liquor  bond  can  be  reviewed: 
Post  v.  Sparta,  64  M.  597. 

4.  Mandamus  is  a  prerogative  writ  de- 
signed  to   afford    a   summary  and   specific 


remedy  where  the  party  applying  for  it  would 
otherwise  be  subjected  to  serious  in  justice: 
Tawas  <fc  B.  C.  R.  Co.  v.  Iosco  Circuit  Judge, 
44  M.  479. 

5.  The  remedy  by  mandamus  is  not  adapted 
to  cases  calling  for  continuous  action,  vary- 
ing according  to  circumstances:  Diamond 
Match  Co  v.  Powers,  51  M.  145. 

6.  The  supreme  court  has  plenary  jurisdic- 
tion in  mandamus:  Tawas  <fe  B.  C.R.  Co.  v. 
Iosco  Circuit  Judge,  44  M.  479;  Hosier  v.  Big- 
gins Township  Board,  45  M.  840. 

7.  The  writ  cannot  be  issued  by  the  circuit 
court  except  when  necessary  to  execute  the 
power  of  supervisory  control  over  inferior 
tribunals,  and  when  actually  required  to  affect 
the  ends  of  jurisdiction  in  cases  brought  under 
cognizance  by  other  means :  McBride  v.  Grand 
Rapids,  82  M.  860. 

IL  When  granted  ob  denied. 
(a)  General  principles. 

8.  If  a  statute  imposes  a  special  duty,  either 
in  terms  or  by  fair  and  reasonable  implication, 
and  there  is  no  other  specific  remedy,  manda- 
mus may  be  awarded  to  compel  performance 
of  the  duty:  People  v.  State  Insurance  Co.,  19 
M.893. 

0.  The  writ,  though  a  prerogative  one,  if 
demandable  of  right  in  a  proper  case,  yet  it  is 
only  to  be  granted  in  the  exercise  of  a  sound 
legal  discretion:  People  v.  Regents,  4  M.  98. 

10.  Mandamus  is  usually  a  discretionary 
writ,  and  is  properly  denied  where  its  exercise 
is  asked  in  a  matter  of  policy  rather  than  of 
right,  and  where  there  is  no  danger  of  evfls 
serious  enough  to  demand  interference:  East 
Saginaw  Water  Commissioners  v.  Hast  Sagi- 
naw, 88  M.  164. 

11.  Mandamus  is  not  a  writ  of  right,  and  is 
not  usually  allowed  to  those  who  have  been 
culpably  dilatory  or  otherwise  at  fault:  Mob- 
ley  v.  Superior  Court  Judge,  41  M.  81. 

12.  The  court  in  its  discretion  may  refuse 
the  writ  altogether  unless  the  party  seeking  it 
consents  to  do  equity:  Auditor-General  v. 
Saginaw  Supervisors,  62  M.  579. 

18.  Mandamus  will  be  allowed  only  in 
furtherance  of  justice  upon  a  proper  case  pre- 
sented. It  will  not  be  allowed  where  it  is  ap- 
parent that  it  is  applied  for  to  gratify  the 
spite  of  a  private  individual,  or  where  the  re- 
lator has  instigated,  authorized  or  approved 
the  act  complained  of:  Hale  v.  Risley,  69  M. 
596  (April  24,  '88). 

14.  Mandamus  issues  only  to  compel  the 
recognition  of  a  clear  legal  right  or  the  per- 
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formance  of  a  legal  duty ;  it  does  not  issue  so 
long  as  tbe  right  or  the  duty  is  disputed  or 
doubtful:  People  v.  Jackson  Circuit  Judges, 
1  D.  802;  People  v.  Branch  Circuit  Judges,  1 
D.  319;  People  v.  Wayne  Circuit  Judge,  19 
M.  296;  Pack  v.  Presque  Isle  Supervisors,  86 
M.  877;  Peck  v.  Kent  Supervisors,  47  M.  477; 
Post  v.  Sparta,  63  M.  333. 

16.  Mandamus,  not  injunction,  is  the 
proper  remedy  where  nothing  remains  but  the 
enforcement  of  a  legal  duty  on  a  public  offi- 
cer's part:  Webster  v.  Newell,  66  M.  503  (June 
23, '87). 

16.  Mandamus  is  not  granted  where  relator 
has  any  other  adequate  legal  remedy :  People 
v.  Jackson  Circuit  Judges,  1  D.  802;  People 
v.  Branch  Circuit  Judges,  1  D.  819 ;  People  v. 
Wayne  County  Judge,  1  M.  859;  People  v. 
Wayne  Circuit  Judge,  19  M.  296;  Wiley  v.  Al- 
legan Circuit  Judge,  29  M.  487. 

17.  Mandamus  will  not  be  awarded  in  cases 
where  another  remedy  is  provided  by  law: 
People  v.  Washtenaw  Circuit  Judges,  1  D. 
434. 

18.  Mandamus  is  the  proper  remedy  for  en- 
forcing a  specific  legal  right  for  which  there 
is  no  other  adequate  legal  remedy,  and  it  is 
not  excluded  by  other  legal  remedies  which 
are  not  adequate  to  secure  the  specific  relief 
needed,  nor  by  the  existence  of  a  specific  rem- 
edy in  equity :  La  Orange  v.  State  Treasurer, 
24  M.  468. 

19.  Mandamus  may  issue  where  other  rem- 
edies exist,  if  they  are  not  sufficiently  speedy 
to  prevent  material  injury:  Tawas  <fc  B.  C.  R. 
Co.  v.  Iosco  Circuit  Judge,  44  M.  479. 

20.  Though  the  writ  is  generally  used  to 
enforce  the  performance  of  public  righto  and 
duties,  it  may  also  be  resorted  to  for  tbe  en- 
forcement of  private  rights,  when  withheld  by 
public  officers:  People  v.  Macomb  Supervis- 
ors, 3  M.  475. 

21.  Mandamus  lies  only  to  enforce  strict 
legal  rights,  and  will  not  be  granted  to  enforce 
the  doing  of  an  act  which  by  law  lies  in  the 
discretion  of  the  officer  refusing  to  do  it: 
Houghton  County  v.  Auditor-General,  36  M. 
271. 

22.  Tbe  writ  is  granted  to  compel  the  per- 
formance of  a  ministerial  act,  but  not  to  in- 
quire into  the  proper  exercise  of  judicial  dis- 
cretion: People  v.  Auditor-General,  8  M. 
427. 

23.  Mandamus  does  not  lie  to  enforce  a 
contract;  as  where  the  relator  is  a  bank,  seek- 
ing to  compel  the  respondent,  an  officer  of  a 
public  board,  to  deposit  with  it,  as  required  by 
law,  funds  to  the  custody  of  which  it  is  en- 
titled under  a  bid  made  therefor  to  the  board : 


Port  Huron  Board  of  Education  v.  City  Treas- 
urer, 57  M.  46. 

24.  Mandamus  is  not  the  proper  proceeding 
to  try  the  title  to  a  public  office:  People  v. 
Detroit  Common  Council,  18  M.  888;  Mead  v. 
Ingham  County  Treasurer,  86  M.  416;  Modes 
v.  Watson,  60  M.  415;  Tallmadge  School  Dis- 
trict v.  Boot,  61  M.  873;  Frey  v.  Michie,  68  M. 
328  (Jan.  26,  "88). 

25.  Or  to  try  the  question  of  corporate  ex- 
istence :  Chapman  v.  State  Land  Office  Com- 
missioner, 26  M.  146. 

26.  Or  to  determine  the  boundaries  of  the 
franchises  of  two  municipal  boards,  claiming 
the  same  power  of  appointment:  Frey  v. 
Michie,  68  M.  823  (Jan.  26,  '88). 

27.  Remedy  by  mandamus  is  not  precluded 
by  the  fact  that  the  respondent  may  be  liable 
as  for  a  misdemeanor  in  wilfully  neglecting 
his  duty;  a  criminal  prosecution  will  not  se- 
cure its  performance,  and  specific  compliance 
can  be  enforced  only  by  mandamus:  Ayres 
v.  State  Board  of  Auditors,  42  M.  422. 

28.  The  writ  being  discretionary,  the  plea 
of  the  statute  of  limitations  was  entertained 
and  the  writ  refused,  where  the  answer  showed 
that  the  claim  (upon  a  contingent  county  or- 
der) was  fraudulent,  and  relator  did  not  ask 
for  the  trial  of  an  issue:  Merrill  v.  Gladwin 
County  Treasurer,  61  M.  95. 

29.  Though,  where  the  statute  is  interposed 
to  prevent  the  payment  of  a  just  claim,  the 
court  may  refuse  to  permit  the  plea  to  inter- 
fere with  issuing  the  writ  when  the  period  has 
been  less  than  ten  years:  Ibid.;  Oceana  v. 
Hart,  48  M.  819. 

(b)  To  courts  and  judicial  officers. 

80.  A  mandamus  is  allowed  only  to  set  the 
inferior  jurisdiction  in  motion;  but  not  for  the 
purpose  of  requiring  it  to  oome  to  any  par- 
ticular conclusion,  or  of  retracing  its  steps 
where  it  has  already  acted ;  and  this  notwith- 
standing the  party  has  no  other  remedy: 
People  v.  Wayne  County  Judge,  1  M.  359. 

81.  Mandamus  will  not  lie  to  review  irregu- 
larities in  the  judicial  action  of  an  inferior 
court;  error  is  the  proper  remedy :  Mabley  v. 
Superior  Court  Judge,  32  M.  190. 

32.  The  decision  of  an  inferior  court  acting 
judicially  upon  questions  of  fact,  or  of  law,  if 
the  latter  are  properly  before  it  for  judicial 
determination,  cannot,  however  erroneous,  be 
reviewed  by  mandamus;  but  where  the  case 
does  not,  on  facte  or  evidence,  legitimately 
raise  the  question  of  law  or  fact  decided,  so 
that  the  court  could  act  judicially  upon  it,  its 
action  is  not  properly  judicial,  and  no  assumed 
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determination  of  the  question,  or  order  resting 
on  it,  will  preclude  the  remedy  by  mandamus 
if  the  case  is  suited  thereto  in  other  respects: 
Wiley  v.  Allegan  Circuit  Judge,  29  M  487. 

33.  Mandamus  never  lies  to  review  irregu- 
larities in  the  judicial  action  of  an  inferior 
tribunal  where  the  party  injured  has  another 
adequate  remedy:  O'Brien  v.  Tollman,  36 
M.  18. 

84.  Mandamus  is  a  proper  process  for  set- 
ting a  court  in  motion,  but  not  for  reviewing 
its  affirmative  judicial  action,  if  there  is  any 
other  effectual  remedy:  Lloyd  v.  Wayne  Cir- 
cuit Judge,  66  M.  236. 

85.  Mandamus  does  not  lie  where  the  rem- 
edy sought  is  the  revision  of  a  final  judgment 
on  matters  of  record,  and  where  everything 
necessary  to  a  determination  may  be  returned 
on  writ  of  error:  Olson  v.  Muskegon  Circuit 
Judge,  49  M.  85. 

36.  A  mandamus  will  not  be  issued  to  com- 
pel a  circuit  judge  to  make  an  order,  when 
such  order  is  not  necessary  to  perfect  the  right 
of  the  party  applying  for  the  writ:  People  v. 
Wayne  Circuit  Judge,  14  M  83. 

37.  Mandamus  does  not  lie  to  vacate  an 
order  that  was  not  erroneous  when  made, 
whatever  has  taken  place  since :  Castor  v.  Al- 
legan Circuit  Judge,  54  M.  318. 

88.  Mandamus  does  not  lie  to  review  the 
exercise  of  judicial  discretion:  People  v.  Mon- 
roe Probate  Judge,  16  TI.  204;  People  v.  Wayne 
Circuit  Judge,  20  M.  220 ;  Evans  v.  Saginaw 
Circuit  Judge,  89  M.  128;  Mabley  v.  Superior 
Court  Judge,  41  M  31. 

39.  Mandamus  to  a  circuit  judge  is  denied 
where  the  record  fails  to  show  upon  what  pa- 
pers or  showing  respondent  based  the  action 
which  it  is  sought  to  review :  Jones  v.  Kent 
Circuit  Judge,  84  M  BIS;  McCarthy  v.  Monroe 
Circuit  Judge,  86  M  274 

40.  A  mandamus  from  the  state  supreme 
court  to  compel  an  inferior  state  court  to  re- 
move a  cause  to  the  United  States  circuit 
court  upon  the  application  of  a  defendant  who 
is  a  citizen  of  another  state  is  not  the  appro- 
priate writ  for  that  purpose ;  and  whether  it 
has  any  jurisdiction  to  interfere  in  such 
cases,  quere:  Qlens  Falls  Ins.  Co.  v.  Jackson 
Circuit  Judge,  21  M.  577. 

41.  Where  a  cause  has  been  regularly  re- 
moved, and  the  court  from  which  it  has  been 
transferred  assumes  to  treat  it  as  still  within 
its  jurisdiction,  and  vacates  the  order  of  re- 
moval, mandamus  lies  to  compel  it  to  vacate 
the  latter  order:  Rankin  v.  Wayne  Circuit 
Judge,  89  M  115. 

42.  Mandamus  to  set  aside  an  order  of  re- 
moval to  a  federal  court  was  denied  without 


looking  into  the  merits  where  the  record  did 
not  show  that  any  application  had  been  made 
to  the  respondent  to  vacate  the  order:  Le 
Roux  v.  Bay  Circuit  Judge,  45  M.  416. 

48.  A  motion  for  an  order  to  show  cause 
why  a  case  should  not  be  transferred  was  de- 
nied where  the  circuit  judge,  in  the  exercise 
of  his  statutory  power,  had  passed  upon  cer- 
tain disputed  facts:  Passmore  v.  Saginaw  Cir- 
cuit Judge,  54  M.  287. 

44.  Where,  in  a  proceeding  to  compel  a  re- 
turn to  an  alleged  appeal  from  a  justice's 
judgment,  the  circuit  judge  has  determined 
that  the  justice  has  waived  payment  of  the 
fee  for  making  return,  this  decision  is  con- 
clusive and  cannot  be  reversed  on  mandamus 
or  certiorari,  if  any  facts  stated  by  the  justice 
tend  to  establish  it ;  otherwise  it  seems  that 
the  court's  order  compelling  a  return  may  be 
vacated  by  mandamus;  and  as  an  appellee 
who  has  recovered  judgment  before  the  jus- 
tice has  a  right  to  have  a  pretended  appeal 
dismissed  for  non-performance  of  any  statu- 
tory conditions  precedent  to  the  perfection  of 
the  appeal,  he  has  interest  enough  in  the  ques- 
tion of  the  payment  of  the  fee  to  entitle  him 
to  a  review  by  mandamus  of  the  circuit 
judge's  decision.  Mandamus  is  the  only 
proper  remedy:  Wiley  v.  Allegan  Circuit 
Judge,  29  M.  487. 

46.  Mandamus  is  the  proper  remedy  to  cor- 
rect an  order  of  the  circuit  that  dismisses  an 
appeal  from  a  justice  on  the  ground  that  the 
latter's  decision  was  not  a  judgment,  and 
therefore  not  appealable;  a  return  to  a  writ 
of  error  would  not  regularly  disclose  all  the 
proceedings  on  the  motion  to  dismiss  or  the 
grounds  of  the  dismissal:  Comstock  v.  Wayne 
Circuit  Judge,  80  M.  98. 

46.  Mandamus  is  the  proper  remedy  where 
an  appeal  has  been  improperly  dismissed  for 
defects  in  the  bond  and  affidavit :  Detroit  dt 
B.  P.  22.  Co.  v.  Wayne  Circuit  Judge,  27  M. 
803. 

47.  Mandamus  is  not  the  proper  remedy  to 
correct  the  action  of  the  circuit  court  in  allow- 
ing a  new  affidavit  to  be  filed  in  an  attach- 
ment case  in  the  place  of  a  void  original:  Peo- 
ple v.  Branch  Circuit  Judges,  1  D.  819. 

48.  Mandamus  will  not  be  granted  to  re- 
view the  refusal  of  a  circuit  court  to  rescind 
an  order  holding  a  party  to  bail,  where  bail 
was  properly  demandable;  a  fortiori  where 
special  bail  had  been  perfected:  Cohn  v.  Su- 
perior Court  Judge,  40  M.  169. 

49.  Mandamus  lies  to  vacate  the  service  of 
a  civil  capias  wrongfully  issued:  Baldwin  v. 
Branch  Circuit  Judge,  48  M  525. 

50.  Mandamus  lies  to  set  aside  the  service 
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of  a  summons  if  made  upon  one  who  at  the 
time  is  outside  of  the  jurisdiction  in  which  he 
lives,  and  is  there  for  the  sole  purpose  of  at- 
tending as  a  necessary  witness  in  other  cases : 
Mitchell  v.  Huron  Circuit  Judge,  58  M.  641. 

61.  Mandamus  was  granted  to  vacate  a  de- 
fault entered  upon  a  plea  in  abatement  filed 
by  unauthorized  attorneys  and  to  strike  the 
plea  from  the  files:  Arno  v.  Wayne  Circuit 
Judge,  42  M.  862. 

52.  Mandamus  is  the  proper  remedy  of  the 
party  seeking  the  reversal  of  a  decision  of  the 
circuit  court  on  a  motion  to  strike  a  declara- 
tion from  the  files  in  a  common-law  action. 
The  motion  and  decision  would  constitute  no 
part  of  the  common-law  record,  and  exceptions 
could  not  be  alleged  to  the  decision :  People  V. 
Washtenaw  Circuit  Judges,  1  D.  484. 

53.  Whether  mandamus  will  lie  to  get  rid 
of  an  amendment  to  a  declaration  whereby  a 
new  and  .distinct  cause  of  action  is  intro- 
duced and  the  identity  of  the  cause  of  action 
far  which  the  suit  was  originally  instituted 
is  destroyed,  quere:  Powers  v.  Kent  Circuit 
Judge,  30  M.  387. 

54.  Mandamus  is  the  only  adequate  remedy 
to  vacate  an  interlocutory  order  not  touching 
the  merits — as  here,  an  order  quashing  an  at- 
tachment because  founded  on  an  insufficient 
affidavit,  where  such  affidavit  was  in  fact  suf- 
ficient: Miller  v.  Bay  Circuit  Judge,  41  M. 
836. 

55.  Mandamus  lies  to  vacate  interlocutory 
orders  requiring  a  garnishee  to  surrender  to  a 
receiver  certain  notes  left  with  him  for  collec- 
tion by  one  of  the  principal  defendants,  and 
to  pay  the  receiver  all  sums  actually  collected 
thereon,  where  the  garnishee's  disclosure  does 
not  show  that  the  notes  actually  belonged  to 
the  defendants  or  either  of  them :  Toumsend  v. 
Cass  Circuit  Judge,  39  M.  407. 

56.  Mandamus  is  the  proper  remedy  to 
compel  a  circuit  judge  to  set  aside  his  action 
appointing  himself  referee  in  a  cause  pending 
before  him :  Woodin  v.  Phoenix,  41  M.  695. 

67.  An  order  to  stay  waste  is  discretionary 
and  will  not  be  compelled  by  mandamus: 
Parks  v.  Marquette  Circuit  Judge,  88  M.  244. 

58.  Mandamus  lies  to  vacate  an  order  of 
discovery  compelling  the  production  and  de- 
posit of  a  party's  business  books  if  not  prop- 
erly granted :  Cummer  v.  Kent  Circuit  Judge, 
88  M.  851. 

59.  Mandamus  does  not  lie  to  review  the 
letting  aside  of  a  reference  on  cause  shown : 
Taylor  v.  Osceola  Circuit  Judge,  30  M.  99. 

60.  Mandamus  lies  to  compel  the  circuit 
court  to  vacate  its  action  setting  aside  a  ref- 
eree's report  as  against  the  weight  of  evidence 


and  ordering  a  new  trial:  People  v.  Wayne 
Circuit  Judge,  18  M.  488. 

61.  Mandamus,  it  seems,  is  the  most  appro- 
priate, if  not  the  only,  remedy  to  review  a 
discontinuance  allowed  before  trial :  Yawkey 
v.  Richardson,  9  M.  529,  532. 

62.  Mandamus  is  the  proper  remedy  to  re- 
view the  question  of  the  validity  of  a  notice  of 
trial:  Worth  v.  Hand,  80  M.  264. 

63.  Mandamus  lies  to  compel  the  hearing 
of  a  motion  for  continuance  made  by  parties 
who  have  filed  no  affidavit  of  merits  to  pre- 
vent inquest :  Begole  v.  Ionia  Circuit  Judge, 
82M.  61. 

64.  Mandamus  does  not  lie  to  enforce  a 
disputed  stipulation  to  settle  a  case,  even 
though  money  has  been  paid  thereunder.  The 
parties  to  the  stipulation  are  entitled  to  have 
the  fact  as  to  the  settlement  tried  on  a  regular 
issue  before  a  jury :  Leavitt  v.  Detroit  Supe- 
rior Court  Judge,  52  M.  595. 

66.  The  discretionary  power  to  grant  anew 
trial  in  the  circuit  court  is  not  reviewable  on 
mandamus:  People  v.  Wayne  Circuit  Judge, 
20  M,  220 ;  Stork  v.  Sup'  Court  Judge,  41  M.  5. 

66.  Where  the  affidavit  on  a  motion  for  a 
new  trial  contains  something  upon  which  the 
circuit  judge  is  called  upon  to  exercise  his 
judgment,  it  becomes  a  matter  addressed  to 
his  discretion,  and  this  court  has  no  authority 
to  issue  a  mandamus  to  direct  him  to  rescind 
his  order :  People  v.  Branch  Circuit  Judge,  17 
M.67. 

67.  Mandamus  lies  to  compel  a  circuit  judge 
to  set  aside  a  verdict  and  grant  a  new  trial 
because  of  the  jury's  communicating  and 
drinking  with  others  after  being  sent  out  to 
consider  their  verdict:  Churchill  v.  Alpena 
Circuit  Judge,  56  M.  586. 

68.  The  granting  or  refusing  a  new  trial 
upon  the  ground  of  the  jury's  misconduct 
rests  in  the  discretion  of  the  trial  judge,  and 
if  that  discretion  is  abused  mandamus  is  the 
proper  remedy:  Cray  v.  Barton,  62  M.  186. 

69.  Mandamus  to  vacate  an  order  for  a  now 
trial  in  ejectment  for  want  of  notice  to  the 
opposite  party  was  denied  in  the  court's  dis- 
cretion: Dennison  v.  Genesee  Circuit  Judge, 
87  M.  281. 

70.  Where  a  circuit  judge  set  aside  a  judg- 
ment and  ordered  a  new  trial  on  the  ground 
of  having  discovered,  as  he  supposed,  that  he 
had  an  interest  in  the  case,  mandamus  to  va- 
cate his  order  was  refused :  Alderman  v.  Mont- 
calm Circuit  Judge,  41  M.  550. 

71.  Mandamus  to  set  aside  a  nonsuit  was 
granted  in  a  case  involving  peculiar  circum- 
stances, and  where  court  below  had  refused, 
on  reasons  relating  rather  to  the  public  con- 
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venience  than  to  the  mutual  rights  of  the  par- 
ties, to  open  the  cause:  Lindsay  v.  Wayne 
Circuit  Judges,  63  M.  786. 

72.  Mandamus  does  not  lie  to  review  the 
opening,  for  alleged  errors,  of  a  judgment  by 
default  in  the  circuit  court :  Evans  v.  Saginaw 
Circuit  Judge,  89  M.  133. 

73.  An  order  for  costs  on  opening  a  default 
is  discretionary,  and  an  order  to  show  cause 
why  it  should  not  be  vacated  will  not  be 
granted:  Miller  v.  Wayne  Circuit  Judge,  39 
M.875. 

74.  Mandamus  does  not  lie  to  review  the 
discretion  of  a  court  in  refusing  to  re-open  a 
judgment  that  an  affidavit  of  non-execution 
may  be  supplied:  Chicago  &  N.  E.  M.  Co.  v. 
Genesee  Circuit  Judge,  40  M.  168. 

75.  Where  it  is  evident  that  an  order  set- 
ting aside  a  judgment  would  not  have  been 
granted  but  for  a  stipulation  between  the  par- 
ties, the  conditions  of  which  have  not  been 
complied  with,  the  order  cannot  be  sustained 
as  an  exercise  of  discretion,  and  mandamus 
will  lie  to  vacate  it :  Roche  v.  Branch  Circuit 
Judge,  26  M.  870. 

76.  Mandamus  will  not  be  granted  to  com- 
pel tbe  circuit  court  to  set  aside  defective  pro- 
ceedings, when  the  defects  are  such  as  may  be 
obviated  by  amendment  in  that  court:  People 
v.  Calhoun  Circuit  Judges,  1  D.  417. 

77.  Mandamus  lies  to  compel  a  circuit 
judge  to  set  aside  a  judgment  irregularly 
rendered  —  e.  g.,  without  notice  of  trial  —  if 
he  refuses  to  do  so:  People  ».  Bacon,  18  M. 
347. 

78.  Mandamus  lies,  upon  a  seasonable  ap- 
plication, to  compel  correction  of  an  erroneous 
journal  entry  of  judgment:  Frederick  v.  Me- 
costa Circuit  Judge,  53  M.  639. 

79.  Mandamus  to  compel  the  amendment 
of  a  judgment  for  the  defendant  in  replevin 
so  as  to  require  return  of  the  property  was 
denied  where  the  application  was  not  made 
until  several  terms  of  the  court  after  execu- 
tion had  been  satisfied,  nor  until  a  new  judge 
was  elected :  Gray  v.  Saginaw  Circuit  Judge, 
49  M.  638. 

80.  An  execution  on  the  judgment  in  a 
cause  appealed  from  before  a  justice  was  ante- 
dated, and  a  motion  to  require  the  sheriff  to 
return  it  for  correction  was  denied.  Man- 
damus to  compel  the  circuit  judge  to  grant 
the  motion  was  denied,  as  in  any  proceeding 
against  the  sureties  on  the  appeal  bond  the 
facts  could  be  shown :  Jennings  v.  Kalamazoo 
Circuit  Judge,  44  M  99. 

81.  Mqndamus  will  not  lie  to  compel  a  cir- 
cuit judge  to  overrule  his  finding  that  the 
proceedings  taken  for  the  condemnation  of  a 


site  for  a  school-house  were  irregular,  and  to 
compel  him  to  enter  judgment  for  the  amount 
found  due:  Delhi  School  District  v.  Ingham 
Circuit  Judge,  49  M.  433. 

82.  Mandamus  to  compel  a  circuit  court  to 
grant  relator's  motion  for  a  resale  upon  exe- 
cution will  not  issue  unless  the  case  made  on 
the  motion  at  the  circuit  was  such  as  to  show 
a  plain  legal  right :  McCarty  v.  Monroe  Cir- 
cuit Judge,  36  M  374. 

83.  Mandamus  to  vacate  an  order  setting 
aside  an  execution  sale  after  the  time  for  re- 
demption had  expired  was  denied  in  the  dis- 
cretion of  the  court:  Stinton  v.  Kent  Circuit 
Judge,  87  M.  386;  WUkie  v.  Ingham  Circuit 
Judge,  52  M.  641. 

84.  Mandamus  lies  to  compel  the  settle- 
ment of  exceptions  properly  presented  after  a 
trial  by  tbe  court  atone:  People  v.  LitOejohn, 
11M.60. 

85.  Mandamus  to  compel  the  settlement 
and  signing  of  a  bill  of  exceptions  was  granted 
where  the  relator  had  done  all  in  his  power  to 
comply  with  the  orders  made  for  its  settle- 
ment, and  had  completed  and  furnished  it  in 
due  time:  De  Moss  v.  Van  Buren  Circuit 
Judge,  41  M.  736. 

86.  Mandamus  will  not  be  granted  to  re- 
quire a  circuit  judge  to  sign  a  bill  of  excep- 
tions in  proceedings  held  before  bimon  habeas 
corpus:  Faust  v.  Calhoun  Circuit  Judge,  30 
M.366. 

87.  Nor  will  it  be  granted  to  compel  the 
adoption  of  a  bill  of  exceptions  tendered  for 
settlement  by  the  party  taking  the  exceptions, 
if  the  bill  adopted  was  not  essentially  defect- 
ive: Harbaugh  v.  Wayne  Circuit  Judge,  33 
M.  359. 

88.  Mandamus  to  compel  amendment  of 
bill  of  exceptions  was  denied  where  one  term 
had  passed  and  assignments  of  error  had 
been  filed  by  relator:  Fowler  v.  Manistee  Cir- 
cuit Judge,  31  M.  73. 

89.  Mandamus  to  compel  allowance  of  filing 
of  exceptions  to  special  findings  was  denied 
where  motion  for  leave  had  been  delayed  a 
long  time:  EggUston  v.  Kent  Circuit  Judge, 
60  M.  147. 

90.  Mandamus  is  the  proper  remedy  to 
compel  tbe  circuit  judge  to  incorporate  in  a 
bill  of  exceptions  the  evidence  bearing  on  a 
point  which  the  judge  has  charged  there  was 
no  evidence  tending  to  prove:  Crane  v.  Wayne 
Circuit  Judge,  24  M.  618. 

91.  Mandamus  lies  to  compel  the  amend- 
ment by  the  circuit  court  of  records  sent  up 
on  error:  Scribner  v.  Gay,  6  M.  511. 

92.  Stay  of  proceedings  will  not  be  com- 
pelled by  mandamus  for  a  mere  irregularity 
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in  procedure:  Culver  v.  Superior  Court  Judge, 
57  M.  25. 

93.  Where  a  court  below  has  denied  a  mo- 
tion founded  on  affidavits  to  stay  proceedings 
on  a  judgment  on  the  ground  that  it  has  been 
compromised  and  paid,  and  the  compromise 
and  payment  are  denied  by  the  plaintiff,  the 
supreme  court  will  not  grant  a  mandamus  to 
stay  proceedings:  Parker  v.  Calhoun  Circuit 
Judge,  24  M.  408. 

94.  Mandamus  to  compel  a  circuit  judge 
to  stay  proceedings  for  the  collection  of  a 
judgment  was  denied  where  it  appeared  that 
he  had  refused  the  stay  on  the  ground  that 
the  judgment  had  been  assigned  before  the 
commencement  of  the  proceedings  in  garnish- 
ment, was  subject  to  a  lien  for  attorney's  fees, 
and  was  not  garnishable  at  law :  Qunzberg  v. 
Kent  Circuit  Judge,  42  M.  501. 

96.  Mandamus  does  not  lie  to  review  the 
discretion  of  a  circuit  judge  in  refusing  a  mo- 
tion to  allow  one  judgment  to  be  set  off 
against  another :  Wells  v.  St.  Joseph  fiircuit 
Judge,  39  M.  21. 

96.  Mandamus  does  not  lie  to  set  aside  an 
irregular  plea  in  chancery:  Hunt  v.  Jackson 
Circuit  Judge,  41 M.  5. 

97.  Mandamus  lies  to  compel  a  circuit 
judge  to  proceed  to  the  hearing  of  a  chancery 
cause  in  open  court  where  such  hearing  has 
been  regularly  claimed,  unless  an  order  has 
been  made  upon  good,  cause  shown  directing 
it  to  be  proceeded  in  otherwise:  Stebbitis  v. 
Barry  Circuit  Judge,  27  M.  170. 

98.  On  a  bill  in  chancery  to  avoid  deeds  ob- 
tained by  defendant  railroad  company  for  a 
right  of  way,  the  court  decreed  that  the  deeds 
were  void,  but,  as  defendant  had  entered  upon 
the  land  in  good  faith  believing  it  had  title, 
ordered  that  defendant  should  be  enjoined 
from  going  on  the  premises  or  continuing 
its  work  unless  it  should  deposit  with  the  reg- 
ister a  sum  sufficient  to  cover  any  prospective 
award  of  damages  to  be  made  in  condemna- 
tion proceedings  to  be  begun  within  twenty 
days,  and  that  in  case  of  failure  to  make  such 
deposit  or  to  take  such  proceedings  within  the 
time,  the  case  should  be  heard  on  four  days' 
notice.  On  failure  to  agree  as  to  the  amount 
to  be  deposited,  a  reference  was  had,  defend- 
ant examined  witnesses,  and  at  its  motion  the 
court  fixed  the  sum.  Complainant  then  ap- 
plied for  a  mandamus  requiring  the  court  to 
vacate  all  its  orders  except  the  finding  that 
the  deeds  were  void,  and  directing  it  to  pro- 
ceed to  final  decree.  Held,  that  a  motion 
below  by  complainant  for  final  decree  was  an 
essential  prerequisite  to  the  application  here, 
and  further  that  this  court  would  not,  before 


final  decree,  enter  upon  an  investigation  of 
the  merits:  Chesebro  v.  Montgomery,  70  M.  650 
(June  20,  '88). 

99.  Mandamus  will  not  lie  to  compel  a 
court  to  proceed  with  a  trial  that  has  been 
enjoined:  Ives  v.  Muskegon  Circuit  Judge,  40 
M.63. 

100.  Mandamus  will  not  lie,  whether  an 
appeal  does  or  not,  to  review  an  order  for  the 
appointment  of  a  receiver  for  an  assigned  es- 
tate :  Scott  v.  Wayne  Circuit  Judge,  58  M.  812. 

101.  Mandamus  lies  to  vacate  a  void  order 
appointing  a  receiver  to  manage  a  corporate 
business,  and  granting  an  interlocutory  in- 
junction depriving  directors  of  control:  Port 
Huron  <fc  O.  B.  Co.  v.  St.  Clair  Circuit  Judge, 
81  M.  456. 

102.  Mandamus  lies  to  vacate  an  illegal 
injunction  where  the  party  affected  thereby 
would  otherwise  have  to  submit  to  serious  in- 
jury, or  to  the  risk  of  proceedings  for  con- 
tempt in  disregarding  it :  Tawas  <t  B.  C.  R. 
Co.  v.  Iosco  Circuit  Judge,  44  M.  479;  Scott  v. 
Chambers,  62  M.  532. 

103.  Mandamus  lies  to  vacate  an  injunc- 
tion where  the  bill  upon  which  it  was  granted 
was  devoid  of  substance,  and  could  not,  there- 
fore, support  the  application  for  the  writ: 
Fan  Norman  v.  Jackson  Circuit  Judge,  45  M, 
204. 

104.  Mandamus  lies  to  vacate  an  order 
made  in  one  court  restraining  competent  pro- 
ceedings in  another  court  of  co-ordinate  juris- 
diction :  Maclean  v.  Speed,  52  M.  258. 

105.  A  mandamus  to  disturb  action  by  a 
circuit  judge  in  equity  —  e.  g.,  to  compel  the 
dissolution  of  an  injunction — can  issue  only 
upon  some  exigency  that  requires  prompt  ac- 
tion to  prevent  mischief:  Detroit,  L.&N.B. 
Co.  v.  Newton,  61  M.  83. 

106.  Mandamus  lies  to  vacate  the  setting 
aside,  on  mere  motion,  of  a  decree  in  chancery : 
York  v.  Ingham  Circuit  Judge,  57  M.  421. 

107.  Mandamus  is  not  the  proper  remedy 
to  procure  a  sufficient  appeal  bond :  Pulte  v. 
Wayne  Circuit  Judge,  47  M.  646. 

108.  A  mandamus  to  compel  a  circuit 
judge  to  imprison,  for  contempt  for  refusal  to 
answer  questions,  a  complainant  in  a  suit  in 
equity  pending  in  another  state,  who  had 
been  summoned  before  the  judge  as  a  witness 
under  H.  S.  §  7455,  was  denied,  on  the  ground 
that  the  court  in  which  the  suit  was  pending 
had  power  to  compel  the  party  to  make  any 
proper  disclosure  by  refusing  to  allow  him  to 
proceed  until  he  should  do  so :  Atchison,  T.  <& 
S.  F.  B.  Co.  v.  Jennison,  60  M.  232. 

109.  Mandamus  lies  to  review  the  quash- 
ing of  an  indictment  and  to  compel  the  trial 


Digitized  by 


Google 


108 


MANDAMUS,  II  (b),  (c> 


of  a  criminal  cause:  People  v.  Swift,  59  M. 
639. 

110.  Mandamus  lies  to  compel  a  circuit 
judge  to  consider  a  coroner's  account  for  fees 
and  expenses  incident  to  an  inquest  upon  the 
view  of  the  dead  body  of  a  stranger,  and,  if 
satisfied  that  the  account  is  correct,  to  indorse 
his  order  of  allowance  thereon :  Locke  v.  Speed, 
62  M.  408. 

111.  Mandamus  will  not  lie  to  compel  a 
judge  of  probate  to  extend  the  time  for  prov- 
ing claims:  People  v.  Monroe  Probate  Judge, 
16  M.  204. 

112.  Mandamus  lies  to  enforce  a  creditor's 
right  to  a  hearing  of  his  claim  against  an  in- 
testate's estate  where  the  estate  is  not  closed : 
Hart  v.  Shiawassee  Circuit  Judge,  56  M.  592. 

118.  Mandamus  will  not  lie  to  review  the 
refusal  of  a  probate  court  to  grant  letters  of 
administration  on  an  intestate's  estate :  Cam- 
pau  v.  St.  Joseph  Probate  Judge,  86  M.  500. 

1 14.  Mandamus  will  not  lie  to  compel  a  cir- 
cuit judge  to  reinstate  an  appeal  on  behalf  of 
one  claiming  to  be  purchaser  at  a  probate  sale, 
who  does  not  show  that  he  has  tendered  pay- 
ment and  performance  so  as  to  entitle  himself 
to  the  rights  of  a  purchaser:  People  v.  Wayne 
Circuit  Judge,  19  M.  296. 

115.  Mandamus  lies  to  require  a  circuit 
judge  to  hear  an  appeal  by  executors  from 
an  order  of  the  probate  court  disallowing  a 
will :  Cheever  v.  Washtenaw  Circuit  Judge,  45 
If.  6. 

116.  Mandamus  to  compel  the  probate 
court  to  set  aside  an  award  of  damages  in  a 
railroad  condemnation  proceeding  which  had 
been  paid  under  protest  was  denied  where 
the  land  had  been  actually  appropriated : 
Marquette,  H.  &  O.  R.  Co.  v.  Probate  Judge, 
58  M.  217. 

117.  Mandamus  lies  to  compel  a  justice  of 
the  peace  to  assess  defendant's  damages  after 
judgment  of  discontinuance  against  plaintiff 
in  replevin  where  return  is  waived :  People  v. 
Tripp,  15  M.  518. 

118.  Or  to  compel  a  justice  who  has  dis- 
missed a  writ  of  replevin  to  receive  evidence 
of  the  value  of  the  property  if  return  is 
waived:  La  Barr  v.  Osborn,  88  M.  818. 

110.  "Where  a  justice  refused  to  enter  and 
render  judgment  upon  a  verdict  on  the  ground 
that  it  was  insufficient,  whereas,  although  not 
formal,  it  sufficiently  indicated  for  which 
party  the  jury  found  the  issue,  a  mandamus 
issued  to  compel  him  to  do  so :  Lamberton  v. 
Foote,  1  D.  102. 

120.  While  mandamus  may  issue  to  com- 
pel a  justice,  if  he  refuses,  to  proceed  and 
enter  up  a  judgment  in  a  case  proper  for  a 


judgment,  it  will  not  lie  to  compel  him  to  va- 
cate or  change  a  judgment  he  has  already 
rendered,  and  which  is  subject  to  be  reviewed 
bycerttorart  or  on  appeal:  O'Brien  v.  Toll- 
man, 86  M.  18. 

121.  Mandamus  lies  to  compel  a  circuit 
court  commissioner  to  proceed  on  an  order  of 
reference  tendered  to  him  for  execution  in  a 
foreclosure  case:  Warner  v.  Randall,  87  M. 
478. 

122.  Or  to  compel  him  to  tax  costs  in  pro- 
ceedings under  the  fraudulent  debtor  act,  and 
to  issue  execution  for  collection  thereof:  Wat- 
son v.  Randall,  44  M.  514. 

123.  Mandamus  lies  to  compel  the  com- 
missioners on  an  estate  to  return  evidence 
into  the  probate  court  where  the  law  requires 
it:  Buchoz  v.  Pray,  87  M.  512. 

(o)  To  state  officers  and  hoards. 

124.  Mandamus  cannot  issue  to  the  gov- 
ernor ;  and  his  voluntary  appearance  and  pro- 
fessed willingness  to  abide  by  the  decision  of 
the  court,  though  questioning  its  jurisdiction, 
will  not  give  jurisdiction  to  issue  a  mandamus 
to  him :  Sutherland  v.  Governor,  29  M.  820. 

126.  The  performance  of  the  duty  imposed 
upon  the  governor  by  the  acts  of  congress 
making  a  land  grant  for  the  construction  of 
the  Portage  Lake  &  Lake  Superior  Ship  Canal, 
and  by  the  state  legislation  on  the  subject,  to 
issue,  when  satisfied  that  the  work  has  been 
done  according  to  law,  his  certificate  of  the 
fact,  cannot  be  enforced  by  mandamus:  Ibid. 

126.  Mandamus  does  not  lie  to  review  the 
exercise  of  political  and  executive  functions 
when  they  are  not  ministerial  and  would  re- 
quire the  court  to  act  outside  of  judicial  au- 
thority :  Ayres  v.  State  Board  of  Auditors,  42 
M.  422. 

127.  The  action  of  the  head  of  an  executive 
department  of  the  state  is  not  judicial  and 
therefore  not  subject  to  direct  proceedings  for 
review:  Ambler  v.  Auditor-General,  88  M.  746. 

128.  Executive  discretion  cannot  be  judi- 
cially reviewed ;  and  where  the  action  of  any 
officer  to  whom  the  state  confides  the  audit- 
ing of  claims  against  it  is  anything  but  min- 
isterial, it  cannot  be  reviewed :  Ibid. 

129.  It  would  require  a  very  clear  case  of 
practical  acquiescence  to  authorize  the  court 
to  compel  the  head  of  a  bureau  of  the  govern- 
ment to  follow  precedents  which  he  does  not 
himself  regard  as  binding,  unless  they  are  at 
least  so  harmonious  with  the  language  of  the 
law  as  to  create  no  repugnance  to  it:  Em- 
ployers? Limited  Liability  Co.  v.  State  Insur- 
ance Commissioner,  64  M.  614 
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ISO.  No  mandamus  can  issue  to  a  state  offi- 
cer to  compel  him  to  perform  any  but  some 
unquestionable  and  legally  defined  duty. 
Thus,  the  writ  will  not  be  granted  to  compel 
the  state  treasurer  to  pay  a  balance  claimed  to 
be  due  on  bills  of  the  Government  Stock  Bank, 
there  being  no  adjudication  that  the  amount 
claimed  is  due  from  the  state:  Bresler  v.  But- 
ler, 60  M.  40. 

131.  Mandamus  lies  to  compel  the  state 
treasurer  to  deliver  up  to  the  makers  for  can- 
cellation municipal  aid  bonds  deposited  with 
him  under  an  unconstitutional  statute:  Bay 
City  v.  State  Treasurer,  28  M.  499;  La  Orange 
v.  State  Treasurer,  24  M.  468. 

132.  Mandamus  to  the  secretary  of  state 
will  not  lie  to  compel  him  to  issue  patents  to 
state  lands;  that  is  the  duty  of  the  governor: 
Crane  v.  Secretary  of  State,  51  M.  195. 

133.  Whether  mandamus  lies  to  interfere 
with  the  action  of  the  auditor  .general  on  mat- 
ters of  a  purely  public  and  executive  nature, 
where  it  is  not  purely  mechanical,  but  in- 
volves the  exercise  of  mixed  functions,  quere: 
Ambler  v.  Auditor-General,  38  M  746. 

134.  Mandamus  does  not  lie  to  compel  the 
auditor-general  to  pay  over  to  a  county  moneys 
which  have  been  withheld  from  it  in  the  an- 
nual settlements,  under  a  mutual  mistake  of 
law  and  by  authority  of  O.  I*  1871,  §  1090,  by 
which  the  counties  were  charged  with  defi- 
ciencies on  resales  of  state  tax  bids :  Ibid. 

135.  Mandamus  was  not  granted  to  com- 
pel the  auditor-general  to  accept  delinquent 
tax-lists  after  July  1  (the  day  on  which  he  is 
required  by  statute  to  list  and  advertise  the 
lands  for  sale),  and  to  credit  the  counties  with 
the  amount  thereon:  Houghton  County  v. 
Auditor-General,  36  M.  271. 

136.  Mandamus  will  not  lie,  since  act  142 
of  1887,  to  compel  the  auditor-general  to  issue 
a  warrant  for  the  payment  to  a  county  of  the 
money  collected  under  act  222  of  1885,  to  pay 
the  interest  money  due  under  H.  S.  §  5394  on 
gales  of  swamplands:  Sanilac  County  v.  Audi- 
tor-General, 68  M.  659  (March  2,  '88). 

137.  The  court  would  not,  on  motion  for 
mandamus,  inquire  into  the  exercise  of  the 
power — judicial  in  its  nature  —  conferred 
upon  the  auditor-general  by  the  act  of  1843 
(S.  L.  p.  81),  authorising  him  in  certain  cases 
to  forbear  to  sell  or  to  withhold  a  conveyance 
of  lands  sold  for  taxes :  People  v.  Auditor-Geri- 
eral,  3  M.  427. 

138.  Mandamus  will  not  lie  in  behalf  of  a 
county  to  compel  the  auditor-general  to  pay 
over  to  the  county  treasurer  the  taxes  assessed 
for  township,  school  and  highway  purposes  in 
the  relator's  townships;  such  proceeding  being 


in  effect  a  suit  against  the  state :  Ottawa  Su- 
pervisors v.  Auditor-General,  69  M.  1  (March 
2,  '88). 

139.  Where  money  has  gone  into  the  state 
treasury  as  part  of  a  general  balance  right- 
fully received,  and  not  as  a  separate  and  inde- 
pendent item  wrongfully  received,  mandamus 
will  not  lie  to  require  its  repayment,  nor  can 
any  suit  be  maintained  for  it  unless  volunta- 
rily allowed  within  the  authority  of  some 
proper  officer:  Ambler  v.  Aud.  Gen.,  88  M.  746. 

140.  Mandamus  denied  to  review  the  dis- 
cretion of  the  attorney-general  in  refusing  to 
file  an  information  in  the  nature  of  a  quo  war- 
ranto against  a  corporation :  Yates  v.  Attor- 
ney-General, 41  M  728. 

141.  Whether  the  writ  would,  under  any 
circumstances,  be  issued  to  compel  him  to  file 
an  information  against  his  own  judgment, 
quere:  Coon  v.  Attorney-General,  42  M.  65. 

142.  Mandamus  was  granted  to  compel  the 
commissioner  of  the  state  land  offioe  to  issue 
certificates  of  purchase  pursuant  to  applica- 
tion and  tender :  People  v.  Pritchard,  17  M. 
838. 

143.  Or  to  compel  him  to  issue  patents  to  a 
county  for  selections  of  swamp  lands  appro- 
priated to  it  by  statute  for  the  construction  of 
a  state  road :  People  v.  Commissioner  of  State 
Land  Offioe,  23  M.  270. 

144.  Or  to  issue  a  certificate  entitling  a 
purchaser  of  state  swamp  lands  to  a  deed, 
although  the  taxes  have  not  been  paid :  Rob- 
ertson v.  State  Land  Office  Commissioner,  44 
M.  274. 

145.  But  it  will  not  issue  to  compel  him  to 
sell,  in  1872,  at  an  appraisal  made  in  1850, 
school  lands  conveyed  by  void  deed  in  1850 : 
Chapman  v.  State  Land  Office  Commissioner, 
26  M  146. 

146.  Mandamus  to  compel  the  quarter- 
master-general to  receive  a  claim  for  a  state 
bounty,  provided  for  by  act  27  of  1865,  and 
under  §  1  of  act  132  of  1871  to  examine  and 
allow  the  claim  and  forward  a  certificate  to 
the  auditor-general,  was  denied  in  1881  for 
laches :  Blanchard  v.  Church,  47  M.  644. 

147.  The  constitution  provided  that  "  No 
mechanical  trade  shall  hereafter  be  taught  to 
convicts  in  the  state  prison,  in  this  state,  ex- 
cept the  making  of  those  articles  of  which  the 
chief  supply  for  the  consumption  of  the 
country  is  imported  from  other  states  or 
countries."  What  trades  are  within  the  spirit 
of  this  provision  it  is  for  the  agent  of  the  state 
prison  to  determine,  and  the  supreme  court 
cannot,  on  mandamus,  control  him  in  this 
regard:  People  v.  State  Prison  Inspectors,  4 
M.  187. 
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148.  Mandamus  denied  to  compel  the  state 
board  of  auditors  to  consider  relator's  claim 
for  extra  services  in  compiling  the  statutes: 
Dewey  v.  State  Board  of  Auditors,  82  M 
191. 

149.  The  board  of  state  auditors  is  made 
by  the  constitution  an  independent  tribunal 
over  which  the  courts  have  no  supervisory 
control,  and  the  supreme  court  has  no  juris- 
diction by  mandamus  to  coerce  or  direct  its 
action:  Ibid. 

160.  The  supreme  court  exercises  no  con- 
trol over  the  board  of  state  auditors  in  its  dis- 
position of  claims  against  the  state,  not 
provided  for  by  general  law :  Ambler  v.  Audi- 
tor-General, 38  M.  746. 

161.  Mandamus  lies  to  compel  the  board  of 
state  auditors  to  perform  mandatory  duties 
imposed  on  it  by  the  legislature  outside  of  the 
exclusive  powers  vested  in  it  by  Const.,  art. 
8,  S§  4,  5 :  Ayres  v.  State  Board  of  Auditors, 
42  M  432. 

162.  For  example,  the  writ  was  granted  to 
compel  the  board  to  take  action  to  carry  out 
the  provisions  of  the  act  in  regard  to  the  pub- 
lication of  the  state  reports :  Ibid. 

163.  The  state  board  of  auditors  called  for 
proposals  for  all  kinds  of  printing  as  one  bid, 
without  any  estimate  of  the  different  kinds  of 
work,  and  without  indicating  any  basis  on 
which  the  board  might  determine  who  was 
lowest  bidder.  The  relator  and  others  sent  in 
bids,  and  the  board  awarded  the  contract  to 
another  than  the  relator,  professing  to  ascer- 
tain which  bid  was  lowest  by  taking  as  a  basis 
the  printing  for  the  two  preceding  years.  The 
relator,  on  a  showing  that  the  public  and  the 
bidders  had  no  means  of  making  estimates  on 
such  a  basis,  and  no  reason  to  suppose  it  was 
to  be  adopted,  and  on  a  claim  that  its  bid  on 
any  fair  estimate  was  lowest,  and  that  the  let- 
ting was  void,  applied  for  a  mandamus  to 
compel  the  board  to  invite  new  proposals.  On 
the  showing,  it  appearing  that  the  board  had 
followed  the  practice  of  its  predecessors — 
Held:  (1)  That  as  there  was  nothing  to  im- 
peach the  good  faith  of  the  board,  and  as  there 
was  no  reason  to  believe  the  difference  in  favor 
of  relator's  bid,  if  any,  was  insignificant,  the 
court  on  that  ground  might  decline  to  inter- 
fere. (2)  That  the  relator,  having  participated 
in  the  lettings  and  made  no  objections  until 
after  the  board  had  announced  its  decision, 
was  not  then  in  position  to  dispute,  in  his  own 
interest,  the  validity  of  the  previous  action. 
(3)  That  the  court  might  properly  refuse  to  in- 
terfere by  mandamus,  since  the  effect  might  be 
indirectly  to  annul  a  contract ;  and  mandamus 
is  not  a  proper  proceeding  for  that  purpose : 


Detroit  Free  Press  Co.  v.  State  Board  of  Audi- 
tors, 47  M.  185. 

164.  Mandamus  will  not  lie  against  a  pub- 
lic board  at  the  suit  of  an  employee  thereof 
for  redress  for  a  breach  of  contract,  but  he 
•may  have  a  claim  for  damages :  Portman  v. 
State  Fish  Commissioners,  50  M  258. 

As  to  mandamus  to  regents  of  university  to 
appoint  professor  of  homoeopathy,  see  Uni- 
versity, §8  7-10. 

(d)  To  municipal  boards  and  officers. 

As  to  mandamus  in  cases  where  approval 
of  liquor  bonds  is  sought,  see  Intoxicating 
Liquors,  §§  91-100. 

166.  It  is  within  the  province  of  courts  to 
restrain  public  bodies  and  officers  of  counties 
and  other  municipal  divisions  from  exceeding 
their  jurisdiction,  and  to  require  them  to  per- 
form such  specific  duties  as  the  law  imposes 
on  them:  Attorney-General  v.  Iron  County 
Canvassers,  64  M.  607. 

166.  The  performance  of  a  ministerial  duty 
may  as  well  be  enforced  when  it  rests  upon 
an  aggregate  body  like  the  common  council 
as  when  incumbent  upon  a  single  officer :  Park 
Com'rs  v.  Detroit  Common  Council,  28  M. 
228. 

167.  Mandamus  for  the  payment  of  money 
can  issue  at  the  instance  of  one  municipal  cor- 
poration against  another  only  when  there  are 
statutory  or  legal  relations  between  tbem  to 
authorize  it,  and  the  obligation  to  pay  has 
been  legally  liquidated:  Midland  School  Dis- 
tricts, 40  M.  551. 

168.  Mandamus  to  compel  one  municipal- 
ity to  pay  an  indebtedness  to  another  aa  agreed 
upon  by  representatives  of  both  was  denied 
where  the  proceedings  to  determine  the  debt 
did  not  clearly  appear  to  be  those  prescribed 
by  statute:  Portsmouth  v.  Bay  City,  57  M. 
420. 

169.  Mandamus  will  not  lie  to  compel  a 
county  to  pay  ditch  orders  at  the  instance  of 
one  not  clearly  showing  himself  to  have  title 
thereto:  BrowneU  v.  Gratiot  Supervisors,  49 
M.  414. 

160.  Mandamus  being  a  discretionary  writ, 
its  issue  to  compel  the  payment  of  a  county 
order  will  be  refused,  although  less  than  ten 
years  have  elapsed,  when  the  answer  sets  up 
the  plea  of  the  statute  of  limitations,  and  also 
shows  that  the  claim  is  fraudulent,  and  the 
relator  does  not  ask  for  the  trial  of  an  issue  to 
determine  the  fact  of  fraud :  Merrill  v.  Glad- 
win County  Treasurer,  61  M.  95. 

161.  Mandamus  is  the  proper  remedy  to 
enforce  the  payment  by  a  municipal  corpora- 
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tfcm  of  an  official  salary,  the  amount  of  which 
is  fixed:  McBride  v.  Grand  Rapids,  47  M.  886. 

162.  Mandamus  was  not  allowed  to  enforce 
the  payment  of  a  claim  for  salary  as  a  city 
officer  where  the  relator  first  elected  to  sue  in 
assumpsit,  but  left  the  action  undetermined, 
and,  after  ten  years  had  passed  from  the  date 
of  his  claim,  sought  his  remedy  by  mandamus 
from  the  supreme  court:  Walcott  v.  Jackson, 
61  M.  249. 

163.  Mandamus  lies  to  compel  the  board  of 
supervisors  to  apportion  upon  the  taxable 
property  of  the  county  the  sum  properly  certi- 
fied to  be  due  from  the  county  to  the  state  on 
account  of  taxes :  Auditor-General  v.  Jackson 
Supervisors,  24  M.  237. 

164.  Mandamus  is  granted  to  compel  the 
supervisors  to  spread  upon  the  tax-rolls  of  their 
county  a  sum  lost  by  the  state  in  consequence 
of  the  failure  of  the  county  treasurer  to  ac- 
count for  moneys  received  at  a  tax  sale  con- 
ducted by  him :  Attorney-General  v.  St.  Clair 
County  Supervisors,  30  M.  388. 

165.  Under  H.  S.  §  483  it  requires  a  popu- 
lar vote  to  authorize  a  county  to  borrow  or 
raise  by  tax  for  building  purposes  more  than 
$1,000  in  any  one  year;  and  mandamus  is  re- 
fused to  compel  provision  to  be  made  by  taxa- 
tion to  pay  warrants  amounting  to  $2,640, 
purporting  to  have  been  issued  by  a  board  of 
supervisors  for  county  building  purposes  be- 
tween June,  1874,  and  January,  1875,  where 
the  question  of  raising  or  borrowing  this 
money  has  never  been  submitted  to  a  vote  of 
the  people  and  where  the  relator  had  notice  of 
the  invalidity  of  the  warrants :  Pack  v.  Presque 
Isle  Supervisors,  86  M.  377. 

166.  Mandamus  lies  to  compel  the  board  of 
supervisors  to  admit  a  member  duly  certified 
as  elected:  Robinson  v.  Cheboygan  Super- 
visors, 49  M.  321. 

167.  Where  the  charter  of  Eaton  Rapids 
provided  that  the  mayor  should  represent  that 
city  in  the  county  board  of  supervisors,  man- 
damus was  granted  to  compel  the  board  to  rec- 
ognize bim :  Smith  v.  Eaton  Sup'rs,  56  M.  217. 

168.  Mandamus  may  be  granted  to  com- 
pel the  board  of  auditors  of  Wayne  county  to 
deliver  their  warrant  on  the  county  treasurer 
to  the  person  in  whose  favor  an  account  has 
been  allowed.  And  it  is  no  answer  to  the  ap- 
plication that  such  a  warrant  was  made  out, 
but,  before  delivery,  was  taken  on  execution 
against  the  payee,  and  the  money  received 
thereon  by  the  officer  from  the  county  treas- 
urer,—  such  a  warrant  not  being  the  subject 
of  levy  on  execution:  People  v.  Wayne  Audi- 
tors, 5  M.  228. 

169.  Upon  petition  for  mandamus  to  com- 


pel a  county  board  to  pay  to  a  township  which 
had  been  set  off  from  the  county  a  balance 
shown  by  the  county  books  to  be  due,  the 
answer  stated  no  facts  from  which  error  in 
the  books  could  be  inferred.  The  writ  was 
granted :  Roscommon  v.  Midland  Supervisors, 
48  M.  454. 

170.  The  police  justice  of  Grand  Rapids 
has  no  authority  to  proceed  against  the  super- 
visors of  the  county  by  mandamus  to  com- 
pel them  to  audit  and  allow  to  the  city  the 
fees  charged  by  the  act  creating  the  police 
court,  upon  the  county,  in  cases  tried  before 
him ;  the  act  being  construed  to  require  him 
to  collect  the  costs  imposed  by  bim  upon  in- 
dividuals, but  not  such  as  were  payable  by 
the  county  to  the  city  under  the  same:  Mo- 
Bride  v.  Kent  Supervisors,  88  M.  421. 

171.  Mandamus  was  granted  to  compel  a 
board  of  supervisors  to  provide  for  the  pay* 
ment  of  a  balance  credited  upon  the  books  of 
the  county  to  a  certain  township  which  be- 
longed, with  another,  to  a  county  set  off  from 
the  first,  the  credit  having  been  made  in  pur- 
suance of  a  mutual  agreement  between  the 
townships  and  the  county  indebted :  Higgins 
v.  Midland  Supervisors,  52  M  16. 

172.  The  Wayne  county  board  of  audi- 
tors may  be  compelled  by  mandamus  to  re- 
fund a  fine,  the  judgment  under  which  it  was 
imposed  having  been  reversed  on  certiorari, 
and  the  fine  having  been  paid  to  avoid  im- 
prisonment: McMahonv.  Wayne  Auditors,  41 
M.  223. 

173.  Mandamus  lies  to  compel  a  board  of 
supervisors  to  allow  a  claim  that  is  by  law 
made  a  charge  upon  the  county:  People  v. 
Macomb  Supervisors,  8  M.  475;  People  v. 
Wayne  Auditors,  18  M.  288. 

174.  Mandamus  lies  to  compel  a  board  of 
supervisors,  when  a  claim  is  made  against  the 
county,  to  give  claimant  a  hearing  and  to  de- 
cide the  claim :  Peck  v.  Kent  Supervisors,  47 
M.  477;  Cicotte  v.  Wayne,  59  M.  509. 

Further  as  to  mandamus  to  boards  of  super- 
visors, and  as  to  the  finality  of  their  action 
upon  claims,  see  Counties,  gg  61-91. 

175.  Mandamus  to  compel  the  common 
council  of  Detroit  to  order  the  issuing  of  bonds 
to  purchase  lands  for  a  park  contracted  for  by 
the  board  of  park  commissioners  was  denied : 
Park  Commissioners  v.  Detroit  Common  Coun- 
cil, 28  M.  228. 

176.  Mandamus  was  granted  to  compel  the 
common  council  of  Detroit  to  consider  and  act 
upon  the  mayor's  nominations  made  under 
the  act  establishing  a  board  of  public  works : 
Attorney-General  v.  Detroit  Common  Council, 
29  M.  108. 
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177-  Mandamus  asked  by  the  board  of 
water  commissioners  of  East  Saginaw  to  com- 
pel the  common  council  to  levy  a  tax  to  pay 
bonds  issued  by  the  board,  and  about  to  ma- 
ture, was  denied,  as  the  board  had  a  remedy, 
by  issuing  new  bonds,  to  meet  the  old  ones : 
East  Saginaw  Water  Commissioners  v.  East 
Saginaw  Common  Council,  88  M.  164. 

178.  Mandamus  to  compel  payment  to  "a 
contractor  from  a  special  asess  merit  was  de- 
nied where  the  assessment  had  been  adjudged 
invalid  in  a  suit  brought  by  a  tax-payer  to  re- 
cover back  what  be  bad  paid:  Gebhart  v.  East 
Saginaw,  40  M.  836. 

179.  The  charter  of  Port  Huron  makes  the 
common  council  the  final  judges  of  the  elec- 
tion of  aldermen.  Held,  that  mandamus  would 
not  lie  to  compel  them  to  reinstate  one  whom 
they  had  excluded  without  a  proper  hearing 
on  the  merits:  Cooley  v.  Fitz  Qerald,  41  M.  2. 

180.  Mandamus  is  the  proper  remedy  to 
enforce  the  payment  of  city  orders  drawn 
upon  a  specific  fund,  where  the  fund  is  sup- 
plied: Second  National  Bank  v.  Lansing,  25 
M.207. 

181.  Mandamus  is  the  remedy  against  a 
municipal  corporation  for  its  improper  refusal 
to  pay  orders  properly  drawn  upon  it  for  the 
payment  of  liquidated  claims:  Peterson  v. 
Manistee,  36  M.  8. 

182.  Where,  after  the  division  of  a  town- 
ship, the  town  boards  have  met  and  deter- 
mined the  amount  of  the  township  indebted- 
ness to  be  paid  by  the  new  township,  such 
amount  is  a  fixed  and  liquidated  demand 
against  the  new  township,  which  it  is  the  duty 
of  its  town  board  to  allow  and  issue  orders 
for.  If  the  town  board  refuse  to  perform  this 
duty,  mandamus  is  the  proper  remedy,  and 
not  an  action  against  the  township :  Marathon 
v.  Oregon,  8  M.  873. 

183.  Mandamus  against  the  town  officers 
in  case  of  their  neglect  to  do  their  duty  is  the 
proper  remedy  to  compel  the  payment  of  an 
established  demand  against  a  township:  Day- 
ton v.  Rounds,  27  M.  82. 

184.  Mandamus,  and  not  an  action  against 
the  township,  is  the  proper  remedy  to  enforce 
payment  of  orders  regularly  drawn  by  the 
highway  commissioners  upon  the  township 
treasures.:  McArthur  v.  Duncan,  34  M.  27; 
Just  v.  Wise,  42  M.  578. 

That  in  the  federal  courts  a  judgment  on  a 
liquidated  demand  must  precede  a  mandamus 
for  collection,  see  Courts,  §  132. 

185.  Mandamus  to  pay  a  township  order 
based  upon  a  settlement  which  the  answer 
claimed  to  be  wrong  was  limited  to  the 
amount  conceded  by  the  answer  to  be  due, 


no  issue  of  fact  being  made ;  but  the  allow- 
ance of  the  writ  was  without  prejudice  to  any 
action  by  either  party  for  the  correction  of 
the  error:  Murphy  v.  Reeder,  57  M.  419. 

188.  Mandamus  does  not  lie  to  compel  a 
city  to  pay  an  unliquidated  demand,  such  as  a 
claim  on  a  quantum  meruit  for  the  value  to 
the  city  of  services  performed  and  materials 
furnished  on  a  contract  which  was  afterwards 
forfeited :  Michigan  Paving  Co.  v.  Detroit,  34 
M.  201. 

187.  Mandamus  will  not  lie  to  compel 
highway  commissioners  to  proceed  to  rebuild 
a  destroyed  bridge  where  the  cost  would 
greatly  exceed  the  amount  prescribed  by 
statute :  Goodsell  v.  Post,  80  M.  853. 

188.  Mandamus  will  not  be  issued  to  com- 
pel a  township  board  to  repair  a  public  bridge: 
Perrine  v.  Hamlin,  48  M.  641. 

189.  A  township  issued  plank-road  bonds 
which  were  invalid.  The  bonds  were  nego- 
tiated and  the  township  was  afterwards  di- 
vided. Held,  that  the  judgment,  in  a  subse- 
quent action  on  the  bonds,  to  which  the  new 
township  was  not  a  party,  was  not  binding  on 
it ;  and  mandamus  will  not  lie  to  compel  the 
township  board  of  the  new  township  to  meet 
with  the  township  board  of  the  old  one  to  ap- 
portion the  indebtedness  arising  on  the  bonds: 
Hah  v.  Baldwin  Township  Board,  40  M.  270. 

190.  Mandamus  is  not  the  proper  remedy 
for  compelling  a  township  to  refund  the 
amount  of  a  tax  unlawfully  levied  if  there  is 
any  issue  involved  which  should  go  to  the 
jury :  Byles  v.  Golden,  52  M.  613. 

191.  Mandamus  does  not  lie  to  compel  a 
township  to  raise  money  to  pay  bonds  so  long 
as  it  is  an  open  question  whether  the  bonds 
are  a  legal  obligation  on  the  township  and 
whether  the  relator  is  a  bona  fide  holder  of 
them:  Loomisv.  Rogers,  53  M.  136. 

192.  Mandamus  will  be  granted  to  compel 
a  ward  board  of  registration  to  meet  and  hear 
the  claim  of  a  party  to  be  registered  as  a  voter ; 
and  it  will  be  no  answer  to  the  application 
therefor  that  the  case  has  been  reserved  for 
the  consideration  of  the  city  board  when  it 
was  the  duty  of  the  ward  board  to  pass  upon 
it:  People  v.  Detroit  Board  of  Registration, 
17  M.  427. 

193.  Mandamus  lies  to  compel  the  sheriff 
to  imprison  a  person  convicted  under  the  bas- 
tardy act  when  necessary  to  compel  him  to 
contribute  to  the  child's  support:  Watte  v. 
Washington,  44  M.  388. 

194.  Mandamus  lies  to  compel  the  county 
treasurer  to  keep  his  offlbe  at  the  county  seat: 
Rice  v.  Shay,  43  M.  380. 

195.  Or  to  permit  the  inspection  of  liquor 
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bands  filed  in  his  office:  Brown  v.  County 
Treasurer,  54  M.  133. 

190.  Or  to  pay  over  to  the  proper  local  of- 
ficers the  amount  of  liquor  taxes  to  which 
they  are  entitled  by  the  law :  East  Saginaw  v. 
County  Treasurer,  44  M  873. 

As  to  mandamus  to  compel  township  treas- 
urer to  pay  over  library  moneys,  see  Schools, 
§99. 

107.  Mandamus  to  compel  a  county  clerk 
to  issue  a  certificate  of  election  to  a  person 
shown  by  the  returns  to  have  been  legally 
elected  was  denied  when  it  would  not  have 
given  substantial  relief,  and  the  question 
might  be  raised  again  in  an  issue  as  to  the  ac- 
curacy of  the  returns  or  by  proceedings  in  the 
nature  of  quo  warranto:  Sherburne  v.  Horn, 
45  M.  160. 

198.  Mandamus  is  not  the  proper  remedy 
to  compel  a  county  clerk  to  return  to  the  su- 
preme court  files  that  have  been  remitted  to 
him  by  mistake:  Wright  v.  Huron  County 
Clerk,  48  M.  642. 

199.  Mandamus  does  not  lie  at  the  suit  of 
a  grantee  to  compel  a  register  of  deeds  to  re- 
cord a  deed  delivered  to  him  in  escrow  and 
withheld  by  the  grantor's  order:  Austin  v. 
Curtis,  41  M.  723. 

200.  Mandamus  requiring  a  register  of 
deeds  to  allow  relators  and  their  clerks  to  in- 
spect and  copy  the  records  for  the  purpose  of 
making  a  set  of  books  of  abstracts  of  title  was 
refused:  Webber  v.  Toumley,  43  M.  534. 

201.  And  if  the  writ  could  be  awarded  at 
all  for  such  a  purpose  as  the  above,  it  would  be 
denied  to  a  private  foreign  corporation  where 
such  corporation  showed  no  authority  from 
the  state  of  its  origin  to  deal  in  lands  or  land- 
titles:  Diamond  Match  Co.  v.  Powers,  51 M.  145. 

202.  Mandamus  lies  to  compel  a  town 
clerk  to  issue  the  proper  certificate  for  the  levy 
of  a  tax  to  satisfy  a  judgment  against  the 
township,  even  though  the  cause  of  action 
arose  in  territory  that  was  set  off  as  a  new 
township  after  it  arose  and  before  judgment : 
Courtright  v.  Brooks  Township  Clerk,  54  M. 
182. 

208.  On  an ;  application  for  mandamus  to 
require  the  county  treasurer  to  pay  an  order 
drawn  by  persons  claiming  to  be  superintend- 
ents of  the  poor,  the  legal  title  of  the  officers 
will  not  be  tried;  but  it  appearing  on  the 
record  that  their  appointment  was  unauthor- 
ized, mandamus  will  not  be  granted  unless  it 
appears  that,  notwithstanding  the  want  of 
title,  they  have  got  actual  possession  and  are 
generally  reputed  to  be  such  officers,  and  are 
hence  officers  de  facto:  Mead  v.  Ingham 
County  Treasurer,  36  M.  416. 
Vol.  II— 8 


204.  Mandamus  was  granted  to  compel 
payment  of  a  proper  order  made  upon  the 
township  treasurer  by  a  commissioner  of  high- 
ways who  was  performing  the  duties  of  his 
office  though  he  bad  not  filed  an  official  bond : 
Mackenzie  v.  Baraga  Township  Treasurer,  39 
M.  554. 

206.  Mandamus  lies  to  compel  a  township 
treasurer  to  pay  to  relator  so  muoh  of  the 
money  in  his  hands  as  is  covered  by  the  war- 
rant of  a  school  director  drawn  in  relator's 
favor  and  in  proper  form,  even  though  it  does 
not  specify  a  precise  sum,  but  is  for  all  such 
money  in  his  bands  as  was  raised  for  the  pur- 
poses of  the  school  district  and  belonged 
thereto:  Bryant  v.  Moore,  50  M.  225. 

208.  Where  a  liquor  tax  belonging  to  a 
village  was  assessed  and  collected  by  town- 
ship officers  and  used  for  township  purposes, 
a  mandamus  was  granted  to  compel  its  pay- 
ment over  to  the  village  authorities:  Decatur 
v.  Decatur,  88  M.  885. 

207.  Mandamus  to  compel  a  township 
treasurer  to  pay  a  certain  sum  upon  the  order 
of  the  township  board  was  withheld  where 
the  treasurer  set  forth  in  his  return  to  the 
order  to  show  cause  that  the  township  had 
by  resolution  directed  him  not  to  pay,  and 
that  there  were  no  moneys  in  his  hands  with 
which  to  pay:  Murphy  v.  Reeder  Township 
Treasurer,  56  M.  505. 

208.  Mandamus  does  not  lie  to  compel 
aldermen  to  attend  meetings  of  the  common 
council,  and  to  perform  their  general  official 
duties  regularly:  Fitzgerald  v.  Whipple,  41 
M.  548. 

209.  Mandamus  will  lie  to  compel  the  re- 
corder of  a  village  to  fulfil  the  duty,  imposed 
upon  him  by  the  charter,  of  advertising  and 
selling  lands  returned  for  delinquent  paving 
taxes;  and  be  cannot  refuse  to  do  so  on  the 
ground  that  he  believes  the  action  of  the  coun- 
cil in  laying  the  particular  tax  to  be  illegal, 
especially  if  the  proceedings  are  sufficiently 
fair  on  their  face,  to  protect  ministerial  action, 
and  the  work  has  been  done  and  the  tax  in  a 
great  measure  paid  in:  Hudson  v.  Whitney, 
63  M.  158. 

210.  A  board  of  education  is  entitled  to 
mandamus  to  compel  its  treasurer  to  pay  its 
funds  to  the  proper  depository  under  the  law : 
Port  Huron  Board  of  Education  v.  City 
Treasurer,  67  M.  46. 

211.  Mandamus  lies  to  compel  a  school- 
district  moderator  to  countersign  order  on 
township  treasurer:  Burns  v.  Bender,  86  M. 
195. 

212.  Mandamus  to  compel  a  school-district 
assessor  to  pay  a  school  order  was  allowed 
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where  the  court  was  satisfied  there  was  no 
valid  defence:  Martin  v.  Tripp,  51  M  184. 

218.  Mandamus  lies  on  relation  of  a  school- 
district  assessor  to  compel  the  clerk  of  a  town- 
ship to  which  the  district  formerly  belonged 
to  certify  to  the  supervisor  of  the  township  to 
which  it  now  belongs  the  amount  ascertained 
by  the  school  inspectors  as  due  to  the  relator's 
district  from  what  remained  of  the  old  district 
out  of  which  it  was  erected:  Ramsey  v.  Ev- 
erett Town  Cleric,  52  M.  344. 

As  to  mandamus  to  compel  payment  of 
school  orders,  see  Schools,  §§  87,  88. 

(e)  To  private  corporations  and  indi- 
viduals. 

214.  A  mandamus  will  be  granted  on  be- 
half of  the  insurance  department  to  compel 
an  insurance  company  to  submit  to  an  inspec- 
tion of  its  affairs:  People  v.  State  Insurance 
Co.,  18  M.  892. 

216.  Mandamus  is  a  discretionary  writ  and 
will  not  usually  lie  to  settle  the  controversies 
of  private  corporations  where  the  facts  are  not 
important  on  publio  grounds,  or  would  not 
justify  the  interference  of  the  court  if  corpo- 
rate authority  did  not  exist:  Lamphere  v. 
Grand  Lodge  United  Workmen,  47  M.  429. 

216.  The  supreme  court  will  not  interfere 
with  the  internal  regulation  of  private  corpo- 
rations in  the  enforcement  of  their  rules  unless 
under  very  peculiar  circumstances  of  substan- 
tial wrong:  HargneU  v.  Lafayette  Benevolent 
Society,  47  M.  648. 

217.  Mandamus  to  compel  a  religious  cor- 
poration to  restore  to  membership  a  'person 
whom  it  had  expelled  was  refused  in  the  dis- 
cretion of  the  court,  where  the  society  had  no 
property  and  it  would  be  destroyed  if  the  re- 
lator were  restored  to  membership,  and  where 
he  had  acted  in  hostility  to  jts  interests  and 
given  grounds  for  regular  removal :  Meister  v. 
Anshei  Chesed  Congregation,  87  M.  542. 

218.  The  only  ground  on  which  the  su- 
preme court  can  interfere  with  organized 
bodies  by  mandamus  in  aid  of  a  member  is 
that,  as  corporations,  they  are  subject  to  judi- 
cial oversight  to  prevent  their  depriving  mem- 
bers of  corporate  privileges  illegally.  The 
writ  will  not  lie  where  such  bodies  are  not 
corporations,  or  where  the  question  presented 
does  not  involve  tangible  and  valuable  corpo- 
rate privileges:  Burt  v.  Michigan  Grand 
Lodge,  66  M.  85  (May  5,  '87). 

219.  The  purely  social  relations  which 
members  of  a  corporation  hold,  not  by  virtue 
of  their  corporate  condition,  but  because  of 


their  connection  with  a  general  fraternal  body, 
cannot  be  regulated  by  mandamus.  So  held 
where  an  incorporated  Masonic  lodge  under- 
took to  discipline  by  expulsion  therefrom  a 
Mason  who  had  never  belonged  to  that  lodge : 
Ibid. 

220.  An  incorporated  voluntary  society 
may  be  compelled  by  mandamus  to  restore  to 
one  of  its  members  a  substantial  right  of 
which  he  has  been  deprived  by  the  action  of 
the  society  in  violation  of  its  constitution: 
Roehler  v.  Mechanics'  Aid  Society,  22  M.  86. 

221.  Mandamus  granted  to  compel  the 
recognition  of  a  member  of  a  subordinate 
lodge  of  the  grand  lodge  of  the  Ancient  Order 
of  United  Workmen,  incorporated  under  EL  S. 
§  8949,  who  had  been  suspended  for  refusing 
to  pay  a  relief  assessment  made  under  the 
orders  of  the  supreme  lodge,  a  Kentucky  cor- 
poration: Lamphere  v.  Grand  Lodge  United 
Workmen,  47  M  429. 

222.  A  motion  for  an  order  to  show  cause 
why  mandamus  should  not  issue  to  compel  the 
reinstatement  of  relator  in  a  Masonic  lodge 
from  which  he  had  been  expelled  was  refused 
where  he  had  previously  appealed  for  redress  to 
the  tribunal  established  by  the  order  for  hear- 
ing such  complaints  and  the  expulsion  had 
been  confirmed:  Burt  v.  Grand  Lodge,  44  M. 
208. 

223.  If  a  member  of  a  corporation  volun- 
tarily subjects  himself  to  arbitration,  the  su- 
preme court  will  not  undertake  to  review  the 
action  of  extrajudicial  bodies  and  intermeddle 
with  their  action  in  the  course  of  delegated 
power:  AUnutt  v.  Subsidiary  High  Court,  62 
M.  110. 

224.  Mandamus  is  not  a  proper  remedy  to 
compel  a  private  corporation  to  pay  dividends 
which  it  has  declared;  still  less  when  any 
other  question  exists  as  to  the  rights  of  the- 
person  claiming  to  be  entitled  to  them :  Fan 
Norman  v.  Central  Car  &  Manuf.  Co.,  41  M. 
166. 

225.  Mandamus  does  not  lie  to  compel  a 
mutual  benefit  company  to  levy  an  assessment 
to  pay  the  amount  falling  due  upon  the  death 
of  a  member;  the  proper  course  is  to  bring 
suit  upon  the  undertaking  of  the  company; 
nor  does  it  make  any  difference  that  the  com- 
pany has  no  funds  to  pay  the  judgment :  Bur- 
land  v.  Northwestern  Mut.  Benefit  Assoc.,  47 
M.  424;  Bates  v.  Detroit  Mut.  Ben.  Assoc., 
47  M.  646. 

226.  Mandamus  will  not  lie  to  compel  the 
officers  of  a  mutual  benefit  association  to  levy 
an  assessment  on  its  members  for  the  payment 
of  a  judgment  rendered  upon  a  certificate  of 
membership.    The  remedy  is  in  equity :  Miner 
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ft  Michigan  Mut.  Benefit  Assoc.,  65  M.    84 
(Feb.  10,  '87). 

227.  A  corporator  may  apply  for  a  man- 
damus to  compel  the  custodian  of  the  corpo- 
rate records  and  documents  to  allow  him  an 
inspection  of  them.  But  he  must  show  that 
be  has  made  a  proper  demand  for  such  inspec- 
tion, at  a  proper  time  and  place,  and  for  a 
proper  reason.  The  writ  will  not  be  granted 
to  enable  a  corporator  to  gratify  idle  curiosity : 
People  v.  Walker,  9  M.  828. 

228.  Where,  therefore,  a  corporator  de- 
manded of  the  secretary  of  the  corporation  an 
inspection  of  its  books,  records  and  papers, 
and  the  demand  was  not  shown  to  have  been 
made  at  the  office  of  the  corporation,  and  no 
excuse  was  given  for  not  making  it  there,  and 
the  only  ground  stated  for  the  application  was 
that  the  corporator  had  a  desire  "  to  ascertain 
the  rights,  dnties,  privileges  and  liabilities, 
and  for  the  protection  "  of  the  corporator,  the 
writ  was  refused :  Ibid. 

220.  Mandamus  does  not  lie  to  compel  a 
guardian  to  pay  a  claim  against  his  ward 
which  the  probate  court  has  adjudged  valid ; 
the  proceeding  must  be  by  action:  Smith  v. 
Burton,  48  M.  643. 

IIL  Proceedings  and  practice. 
(a)  Parties. 

230.  Respondents  in  mandamus  proceed- 
ings are  entitled  to  insist  that  they  shall  not  be 
drawn  into  litigation  by  any  one  who  cannot 
properly  be  relator,  nor  deprived  of  the  re- 
sponsibility of  an  actual  proper  party  to  the 
record :  McBride  v.  Kent  County  Supervisors, 
38  M.  421. 

231.  The  attorney-general  is  not  a  proper 
relator  in  proceedings  by  mandamus  to  com- 
pel a  justice  of  the  peace  to  entertain  a  com- 
plaint where  the  offence  charged  is  against  in- 
dividual interests  and  does  not  affect  the 
public  welfare:  Attorney-General  v.  Detroit 
Police  Justice.  41  M.  224. 

232.  A  private  individual  can  apply  for  a 
writ  of  mandamus  only  in  a  case  where  he 
has  some  private  or  particular  interest  to  be 
subserved,  or  some  particular  right  to  be  pro- 
tected by  the  aid  of  this  process,  independent 
of  that  which  he  holds  in  common  with  the 
public  at  large:  People  v.  State  Prison  In- 
spectors, 4  M.  187. 

233.  Whether  a  private  individual  can 
apply  for  the  writ  to  restrain  the  agent  of  the 
state  prison  from  teaching  the  trade  of  or  the 
manufacture  of  the  articles  made  by  the  re- 
lator, guere:  Ibid. 


234.  A  private  citizen  cannot,  in  a  matter 
where  he  is  not  directly  injured,  apply  for  a 
mandamus  to  compel  the  performance  of  an 
omitted  duty  by  a  public  board ;  though  cases 
might  arise  where  the  court  would  permit  it, 
in  the  absence  of  the  attorney-general  or 
prosecuting  attorney,  or  his  refusal  without 
good  cause  to  act :  People  v.  Regents,  4  M.  98. 

235.  A  county  officer  removed  his  office  to 
a  place  to  which  he  claimed  the  county  seat 
had  been  removed  by  action  of  the  supervis- 
ors and  electors;  application  being  made  by 
a  private  individual  for  a  mandamus  to  com- 
pel him  to  return  to  the  former  county  seat, 
and  there  being  no  showing  that  the  proper 
public  officer,  on  being  requested,  bad  refused 
to  make  any  application  himself,  or  that  the 
relator  had  any  special  interest  in  the  matter 
not  common  to  citizens  generally,  it  was  re- 
fused. If  mandamus  can  be  resorted  to  for 
such  a  purpose  (see  supra,  §  194),  the  proper 
public  officer  to  apply  for  it  in  the  supreme 
court  is  the  attorney-general:  Delbridge  v. 
Green,  29  M.  121. 

236.  But  the  rule  rejecting  the  intervention 
of  private  complainants  against  public  griev- 
ances is  one  of  discretion,  and  a  private  per- 
son who  would  be  a  competent  bidder  under  a 
state  law  for  letting  a  contract  may  appear  as 
relator  by  his  own  counsel  in  a  proceeding  by 
mandamus  to  compel  state  officers  to  carry 
out  the  law,  if  the  public  interest  requires 
prompt  action  and  the  attorney-general  de- 
clines to  appear  for  him :  Ayres  v.  State  Board 
of  Auditors,  48  M.  422. 

237.  The  board  of  water  commissioners  of 
East  Saginaw  is  a  proper  relator  to  an  appli- 
cation to  compel  the  common  council  to  levy 
a  tax  to  pay  bonds  issued  by  the  board  and 
about  to  mature :  East  Saginaw  Water  Com- 
missioners v.  East  Saginaw  Common  Council, 
83 M.  164 

238.  The  father  may  be  relator  in  an  ap- 
plication for  the  writ  to  compel  the  admission 
of  his  child  to  the  public  schools :  People  v. 
Detroit  Board  of  Education,  18  M.  400. 

238.  The  child's  mother  is  a  proper  relator 
in  a  writ  to  compel  the  sheriff  to  imprison  a 
person  convicted  under  the  bastardy  act  when 
necessary  to  compel  him  to  contribute  to  the 
child's  support :  Watte  v.  Washington,  44  M. 
888. 

240.  A  mandamus  directing  the  action  of 
a  judicial  tribunal  is  to  be  regarded  as  directed 
to  the  judge  officially,  and  as  binding  the  in- 
cumbent, whoever  he  may  be,  and  not  merely 
the  judge  who  denied  the  application  and  has 
since  ceased  to  hold  the  office:  People  v. 
Bacon,  18  M.  247. 
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241.  Mandamus  proceedings  against  an  of- 
ficer, merely  as  an  official,  are  not  affected  by 
a  change  of  incumbency :  Reeder  v.  Wexford 
County  Treasurer,  37  M.  351. 

242.  Proceedings  in  mandamus  do  not 
abate  by  expiration  of  defendant's  office, 
where  there  is  a  continuing  duty  irrespective 
of  the  incumbent,  and  the  proceeding  is  under- 
taken to  enforce  an  obligation  of  the  corpora- 
tion or  municipality  to  which  the  corporation 
is  attached:  Thompson  v.  United  States,  108 
U.  S.  480. 

243.  It  seems  that  evidence  is  admissible  to 
show  that  an  attempted  resignation  of  an  of- 
ficer who  is  a  defendant  in  mandamus  pro- 
ceedings was  simulated  and  fraudulent:  Ibid. 

244.  Mandamus  to  settle  a  case  for  review 
will  not  issue  to  a  judge  who  has  resigned 
since  filing  his  answer  to  the  order  to  show 
cause.  Relief  should  be  asked  from  his  suc- 
cessor :  De  Haas  v.  Newaygo  Circuit  Judge,  46 
M.  12. 

(b)  The  application. 

245.  Where  one  seeks  by  mandamus  to 
compel  a  public  officer  to  perform  a  duty  pre- 
scribed by  statute,  he  must  show  by  his  appli- 
cation that  all  the  conditions  necessary  to 
create  the  duty  exist.  It  is  not  sufficient  to 
show  facts  from  which  their  existence  may 
be  inferred:  People  v.  Woodhull,  14  M.  28; 
People  v.  Wayne  Circuit  Judge,  19  M.  296. 

248.  A  petition  for  mandamus  must  show 
a  clear  legal  duty  resting  upon  the  persons  or 
tribunal  against  whom  the  remedy  is  sought, 
which  they  refuse,  on  request,  to  perform; 
and  it  does  not  show  this  if  the  request  em- 
braces anything  which  it  would  be  illegal  for 
them  to  do:  Butler  v.  Saginaw  Supervisors, 
26  M.  22. 

247.  Where  a  child  was  refused  admission 
to  the  public  schools  on  account  of  his  color,  it 
will  be  no  answer  to  his  application  for  this 
writ  that  he  does  not  show  himself  otherwise 
entitled :  People  v.  Detroit  Board  of  Educa- 
tion, 18  M.  400. 

248.  A  relator  or  respondent  who  relies  on 
official  records  to  establish  his  right  must  pro- 
duce such  records  or  certified  copies  thereof 
with  his  petition  or  answer ;  it  is  not  enough 
to  refer  to  the  originals :  Cronin  v.  Kalkaska 
Supervisors,  58  M.  448. 

(c)  Order  to  show  cause. 

249.  An  order  to  show  cause  why  a  per- 
emptory mandamus  should  not  issue  has,  in 
the  supreme  court,  been  uniformly  substituted 
for  an  alternative  mandamus:  People  v.  La 


Orange  Township  Board,  2  M.  187;  Roscom- 
mon v.  Midland  Supervisors,  49  M.  454. 

260.  The  writ  of  mandamus  is  meant  to  be 
a  speedy  and  summary  remedy,  whose  chief 
value  would  be  destroyed  by  the  delays  and 
complications  of  special  pleadings,  authorized 
under  the  practice  of  alternative  or  double 
writs :  Roscommon  v.  Midland  Supervisors,  49 
M.454. 

261.  On  a  motion  for  a  peremptory  man- 
damus the  court  will  not  allow  the  relator  to 
amend  his  order  on  the  respondent  to  show 
cause,  where  it  is  too  broad  and  asks  more 
than  he  is  entitled  to,  so  as  to  include  that 
only  to  which  he  is  entitled:  People  v.  La 
Orange  Township  Board,  2  M.  187. 

262.  Evasion  of  an  order  to  show  cause, 
where  no  alternative  order  is  granted,  is  not, 
upon  the  return  thereto,  open  to  any  further 
redress  than  the  issue  of  a  peremptory  writ, 
with  costs:  Potter  v.  Homer  Common  CouncQ, 
59  M  8. 

253.  The  fine  provided  by  H.  S.  g  8669  for 
not  obeying  a  mandamus  cannot  be  imposed 
for  failure  merely  to  make  return  to  an  order 
to  show  cause :  Fletcher  v.  Kalamazoo  Circuit 
Judge,  39  M  801. 

(d)  Answer  or  return;  plea;  demurrer. 

264.  An  alternative  mandamus  is  answered 
by  a  return,  which  is  in  the  nature  and  per- 
forms the  office  of  a  plea;  while  the  order  to 
show  cause  is  answered  by  affidavit:  People 
v.  La  Orange  Township  Board,  2  M.  187. 

265.  An  answer  to  an  order  to  show  cause 
is  disregarded  if  only  drafted  by  the  attorneys 
in  the  case  without  being  submitted  to  the  re- 
spondent and  approved  by  him.  But  the 
case  may  be  treated  as  on  demurrer  to  the 
relator's  showing:  Douglass  v.  Manistee  Cir- 
cuit Judge,  42  M.  495. 

268.  If  the  return  states  that  the  respond- 
ent has  no  knowledge  concerning  a  fact  nec- 
essary to  the  relator's  case,  it  will  be  sufficient 
to  put  such  fact  in  issue:  People  v.  Ryan,  IT 
M.  159. 

257.  An  order  to  show  cause  why  a  town- 
ship should  not  pay  a  town  order  is  fully  met 
by  a  return  showing  that  it  was  fraudulently 
issued  without  consideration  and  without  any 
allowance  by  the  proper  authorities:  Noble  v. 
Paris,  56  M.  219. 

268.  A  person  who  claimed  to  be  the 
holder  and  owner  of  certain  ditch  orders  asked 
for  a  mandamus  to  compel  the  board  of  super- 
visors to  provide  for  their  payment.  The 
board  answered  that  they  had  no  knowledge 
as  to  whether  the   relator  was   holder  and 
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owner  of  the  orders  as  claimed.  Held,  that 
the  answer  was  proper:  Brownell  v.  Oratiot 
Supervisors,  49  M  414. 

260.  Record  issues  should  be  set  forth  as 
they  stand,  in  showing  cause  in  cases  involv- 
ing a  settlement  of  public  accounts  between 
townships  and  counties:  Biggins  v.  Midland 
Supervisors,  52  M  16. 

260.  Where  a  circuit  judge  is  called  upon 
to  show  cause  against  a  mandamus,  his  return, 
stating  the  facts  as  to  his  own  action,  and 
what  occurred  in  connection  therewith  within 
his  own  knowledge,  must  be  conclusively  taken 
to  be  true,  and  an  issue  of  fact  cannot  be 
made  upon  it:  Orrv.  Wayne  Circuit  Judge,  28 
M.536. 

261.  The  return  to  an  order  to  show  cause 
is  taken  as  true  if  no  issue  is  made  upon  it : 
Murphy  v.  Reeder  Township  Treasurer,  56  M 
506;  Farnstcorth  v.  Kalkaska  Supervisors,  66 
M.  640 ;  Hickey  v.  Oakland  Supervisors,  62  M. 
94;  Post  v.  Sparta,  63  M.  828. 

262.  In  mandamus  cases  where  the  matter 
is  heard  on  petition  and  answer,  the  answer  is 
to  be  taken  as  true;  and  where  the  answer 
states  that  certain  officers  who,  it  was  claimed, 
had  been  illegally  removed,  have  retained  the 
files  and  records  of  their  offices,  have  con- 
stantly denied  the  right  to  make  the  removal, 
and  have  continued  to  act  as  officers,  is  con- 
clusive against  the  claim  of  the  new  appointees 
that  they  have  acted  as  such  officers  with  gen- 
eral acquiescence  in  their  right:  Mead  v.  Ing- 
ham County  Treasurer,  36  M.  417. 

263.  Where  the  answer  is  responsive  or 
does  not  admit  relator's  case,  and  he  sees  fit 
to  go  to  a  hearing  on  the  pleadings,  the  an- 
swer is  taken  as  true,  and  determines  the  pro- 
priety of  issuing  the  writ :  MerriU  v.  Oladwin 
County  Treasurer,  61  M.  95. 

264.  The  return,  if  demurred  to,  must  be 
taken  as  true:  Edwards  v.  United  States,  103 
V.  8.  471. 

266.  Facts  set  up  by  respondent  in  his  re- 
turn to  an  order  to  show  cause  are  admitted 
by  the  relator  if,  when  an  issue  is  framed, 
they  are  not  submitted  to  the  jury :  Lcomis 
ei  Rogers  Township  Board,  58  M.  135. 

266.  It  seems  that  affidavits  in  answer  to 
an  order  to  show  cause  cannot  be  assumed  to 
be  evasive,  and  if  so  in  fact  the  respondent 
wfll  be  bound  by  them  according  to  the  inter- 
pretation evidently  intended:  Attorney-Oen- 
eral  v.  Sanilac  Supervisors,  42  M.  72. 

267.  Ex  parte  affidavits  returned  by  a  cir- 
cuit judge  in  response  to  an  order  to  show 
eanse  why  he  should  not  grant  a  motion  will 
not  be  received  if  they  were  not  used  on  the 


motion :  Churchill  v.  Alpena  Circuit  Judge,  06 
M.  586. 

268.  The  respondents  having  failed  to 
make  answer  to  the  order  to  show  cause  why 
mandamus  should  not  issue  against  them  as 
prayed,  the  facts  alleged  in  the  petition  for 
the  mandamus  are  taken  as  admitted :  Davis 
v.  Lansing  Common  Council,  81  M.  490. 

260.  The  plea  of  non-service  of  the  writ  is 
inadmissible  where  the  defendant  appears  and 
makes  return :  Edwards  v.  United  States,  108 
U.  8.  471. 

270.  Where  a  petition  for  a  mandamus  to 
compel  a  sale  of  certain  public  land  simply 
alleged  that  the  land  in  question  was  subject 
to  entry  at  a  specified  sum  on  July  1,  1850,  a 
demurrer  thereto  did  not  admit  that  it  was 
subject  to  such  entry  at  any  subsequent  time: 
Chapman  v.  State  Land  Office  Commissioner, 
26  M.  146. 

(e)  Framing  and  trying  issues. 

271.  On  petition  for  mandamus  to  compel 
the  payment  of  highway  orders  the  parties 
should  frame  their  issues  on  the  answer,  if  it 
denies  the  validity  of  the  orders ;  it  is  imma- 
terial to  reply  that  in  a  certain  suit  the  judge 
had  made  a  finding  sustaining  the  orders,  and 
to  rejoin  that  a  full  finding  was  not  requested, 
and  make  surrejoinder  that  it  was,  and  simil- 
iter: Just  v.  Wise,  47  M.  511. 

272.  Where  a  mandamus  was  petitioned  for 
to  compel  payment  upon  certain  orders  issued 
upon  estimates  made  under  a  grading  con- 
tract, and  the  supreme  court  did  not  regard 
*he  estimates  as  final,  it  directed  the  framing 
of  an  issue  to  be  tried  by  jury  below  to  de- 
termine the  exact  amount  of  work  done  under 
the  contract,  the  whole  amount  of  orders 
issued  under  it,  and  the  difference,  if  any,  be- 
tween the  sum  earned  and  that  included  in  the 
orders:  Whitelyv.  Lansing,  27  M.  181. 

273.  If  by  its  return  a  board  of  registra- 
tion denies  relator's  right  to  be  'registered  as  a 
voter,  an  issue  will  be  directed  to  determine 
the  fact :  People  v.  Nankin  Board  of  Registra- 
tion, 15  M  166. 

274.  H.  8  ch.  299  provides  that  in  man- 
damus proceedings  there  may  be  a  trial  of 
certain  issues  of  fact  in  the  county  where  the 
facts  arose,  in  the  same  way  as  in  an  action 
on  the  case  for  false  return.  Held,  that  this 
relates  to  cases  where  a  writ  of  mandamus  has 
been  first  issued  and  a  return  made  under 
which  issues  of  fact  or  law  are  framed — a 
practice  which  is  not  customary  here :  Roscom- 
mon v.  Midland  Supervisors,  49  M.  454, 


Digitized  by 


Google 


118 


MANDAMUS,  III  (e),  (f). 


275.  Such  issues  of  fact'  as  are  introduced 
by  or  under  the  return  are  disposed  of  specif- 
ically, not  by  sending  down  the  entire  case  on 
the  record,  but  in  the  same  way  as  are  partic- 
ular issues  sent  down  in  chancery  cases  to  be 
passed  on :  Ibid. 

276.  Whether  the  statute  concerning  the 
submission  of  special  questions  to  the  jury  ap- 
plies to  cases  where  the  issue  of  fact  is  made 
up  in  the  supreme  court,  and  specific  questions 
are  sent  down  to  the  circuit  to  be  determined 
by  the  jury,  quere.  The  circuit  judge  cannot 
restrict  the  scope  of  the  inquiry  ordered,  and 
it  is  not  certain  that  he  can  enlarge  it:  Miner 
v.  Vedder,  66  M.  101  (May  5,  'SI). 

277.  H.  S.  §  8666,  in  providing  that  a  per- 
emptory mandamus  shall  be  granted  at  once 
where  a  verdict  is  found  for  relator,  does  not 
apply  if  material  issues  have  not  been  sub- 
mitted to  the  jury  and  found  in  his  favor: 
Loomis  v.  Rogers  Township  Board,  63  M.  136. 

(f)  Hearing;  what  •matters  considered 
or  reviewed. 

278.  Where  cause  has  been  shown  in  oppo- 
sition to  an  application  for  a  mandamus,  and 
an  argument  is  not  had  until  a  subsequent 
term,  the  case  must  be  noticed  and  placed 
upon  the  docket  for  argument  as  a  calendar 
case,  and  printed  briefs  furnished:  People  v. 
Fillmore  Township  Board,  11  M.  197;  People 
v.  Salem  Township  Board,  19  M.  11. 

270.  Where  a  party  had  been  ordered  to 
show  cause  in  a  proceeding  to  compel  the  issue 
of  patents  to  certain  lands,  but  there  was  no 
proof  of  the  service  of  the  order  and  no  rea- 
son given  why  it  was  not  served,  the  court, 
in  order  not  to  prejudice  any  of  his  rights  be- 
fore he  had  an  opportunity  to  be  heard,  per- 
mitted the  case  to  be  retained  for  further  pro- 
ceedings as  to  parties  not  yet  notified  so  that 
they  might  be  brought  in,  if  the  relator  desired : 
People  v.  State  Land  Commissioner,  23  M.  270. 

280.  In  mandamus  cases  the  party  inter- 
ested is  permitted  to  be  heard  in  resisting  the 
application:  Beecher  v.  Anderson,  45  M.  543. 

281.  On  the  hearing  of  an  application  for 
a  mandamus,  the  party  showing  cause  is  en- 
titled to  open  and  close  the  argument :  People 
v.  Wayne  County  Treasurer,  8  M.  892." 

282.  Where,  in  mandamus  causes,  the  re- 
lator formally  demurs  to  the  respondent's  an- 
swer, the  former  has  the  affirmative  and  is 
entitled  to  open  and  close  the  argument  on 
the  hearing:  People  v.  Wands,  23  M.  885. 

283.  Whether  a  mandamus  is  the  proper 
remedy  in  a  case  is  not  determined  by  an 


order  to  show  cause  why  the  writ  should  not 
issue.  That  point  may  be  finally  examined 
and  determined  at  the  hearing  on  the  return 
of  the  writ,  when  both  parties  can  be  heard: 
Olson  v.  Muskegon  Circuit  Judge,  49  M.  85. 

284.  Upon  an  application  for  mandamus 
to  require  a  circuit  judge  to  grant  a  motion 
made  upon  a  showing  of  facts  before  him  and 
which  upon  the  showing  he  denied,  the  case 
must  be  heard  on  the  facts  disclosed  on  the 
hearing  of  the  motion  in  the  circuit,  and  not 
on  new  facts  brought  into  the  case  on  this 
application:  McCarthy  v.  Monroe  Circuit 
Judge,  86  M.  274. 

285.  In  mandamus  proceedings  to  enforce 
the  payment  of  money,  as  in  any  other,  the 
claimant  must  make  out  bis  own  case  unless 
it  is  admitted  expressly  or  by  implication ;  the 
burden  is  not  on  the  respondent  to  show  that 
the  demand  is  illegal :  Hosier  v.  Higgins  Town- 
ship Board,  45  M.  840. 

286.  A  fact  which  as  arisen  since  the  re- 
turn was  made — e.  g.,  the  appointment  of  a 
successor  to  the  respondent  officer,  whose  re- 
turn stated  that  he  had  resigned  —  cannot 
avail  as  matter  of  defence  unless  set  up  by  a 
plea  puis  darrein  continuance  or  its  equiva- 
lent: Thompson  v.  United  States,  108  IT.  S. 
480. 

287.  On  an  application  for  mandamus  to 
compel  the  raising  of  a  tax  to  pay  warrants  pur- 
porting to  be  issued  by  a  board  of  supervisors, 
the  question  of  the  validity  of  the  proceed- 
ings to  organize  the  county  was  not  deter- 
mined where  it  was  not  essential  to  the  decis- 
ion of  the  case :  Pack  v.  Presque  Isle  Supervis- 
ors, 86  M.  878. 

288.  Defects  in  an  affidavit  for  an  attach- 
ment will  not  be  reviewed  by  the  supreme 
court  in  &  mandamus  proceeding  to  require 
the  allowance  of  a  motion  to  set  aside  a  serv- 
ice thereof  on  person  and  property:  Neder- 
lander  v.  Wayne  Circuit  Judge,  55  M.  411. 

289.  Upon  an  application  for  a  mandamus 
to  compel  a  township  board  to  approve  the 
sureties  in  a  liquor  bond,  it  is  not  the  province 
of  this  court  to  decide  as  matter  of  fact 
whether  the  sureties  offered  were  pecuniarily 
responsible,  but  merely  whether  the  board 
acted  in  good  faith  and  not  arbitrarily  or  un- 
justly: Post  v.  Sparta,  64  M.  597. 

And  see  Intoxicating  Liquors,  V. 

290.  Matters  stated  in  the  application  for  a 
mandamus  which  are  neither  admitted  nor  de- 
nied by  the  answer  cannot  be  insisted  on  by 
the  relator  on  the  argument  if  he  goes  to  a 
hearing  without  proofs :  People  v.  State  Land 
Office  Commissioner,  19  M.  470. 
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(g)  Nature  and  extent  of  relief. 

291.  The  supreme  court  may  grant  relief 
where  a  case  is  made  out  in  part,  even  if  it 
fails  in  other  respects:  Hotter  v.  Biggins 
Township  Board,  45  M  840. 

292.  Mandamus  to  compel  the  payment  of 
money  may  be  granted  so  far  as  concerns  a 
portion  of  the  demand,  while  as  to  the  rest 
the  application  is  dismissed :  Bryant  v.  Moore, 
60  M.  235. 

293.  Judicial  discretion  is  always  involved 
in  mandamus  cases,  concerning  the  relief  as 
well  as  other  questions:  Ayres  v.  State  Board 
Of  Auditors,  42  M.  422. 

294.  The  writ  will  not  be  granted  where 
the  application  is  for  something  different  from 
that  for  which  the  party  has  laid  the  founda- 
tion. The  refusal  of  the  circuit  court  to  grant 
a  motion  for  an  assessment  of  damages  in  re- 
plevin is  not  a  proper  foundation  for  an  appli- 
cation to  the  supreme  court  for  a  mandamus 
commanding  the  circuit  court  to  impanel  a 
jury  to  assess  the  value  of  the  property  re- 
plevied :  People  v.  Jackson  Circuit  Judges,  1 
D.  802. 

295.  The  relator  in  mandamus  is  not  usu- 
ally granted  greater  relief  than  is  claimed  in 
his  application  for  the  writ:  Seeder  v.  Wex- 
ford County  Treasurer,  87  M  851. 

296.  Relief  cannot  be  given  as  against  the 
interests  of  any  person  not  made  a  party  to 
the  proceeding  and  duly  notified :  Austin  v. 
Register  of  Deeds,  41  M.  728. 

297.  Terms  cannot  be  imposed  on  the  re- 
lator when  the  writ  iB  awarded,  if  he  asks  no 
more  than  his  legal  right :  People  v.  Bacon,  18 
M.247. 

298.  Upon  an  application  for  a  mandamus 
to  compel  the  circuit  court  to  set  aside  defect- 
ive attachment  proceedings,  the  supreme  court 
cannot  grant  leave  to  amend  the  sheriff's  re- 
tarn  of  sale :  People  v.  Calhoun  Circuit  Judges, 
1  D.  417. 

299.  As  obedience  to  a  mandamus  is  to  be 
enforced  by  process  for  contempt  the  writ 
should  point  out  the  precise  thing  to  be  done : 
Diamond  Match  Co.  v.  Powers,  51 M.  145. 

(h)  Effect  of  award  or  denial. 

300.  The  award  of  mandamus  proves  noth- 
ing and  cannot  be  pleaded  in  bar ;  and  its  de- 
nial will  not  sustain  error :  Burland  v.  Mutual 
Benefit  Assoc,  47  M.  424. 

301.  Mandamus  proceedings  to  compel  the 
restoration  of  an  alderman  to  a  seat  from 
which  he  has  been  wrongfully  removed  by  the 
council  do  not  concern  the  legality  of  his  title: 
Doran  v.  De  Long,  48  M.  552. 


302.  It  seems  that  the  discretionary  act  of 
denying  a  writ  of  mandamus  to  compel  a 
sheriff  to  execute  a  criminal  warrant  does  not 
necessarily  determine  the  invalidity  of  the 
warrant :  Wheaton  v.  Beecher,  40  M  848. 

303.  A  discretionary  refusal  on  conflicting 
affidavits  to  grant  a  motion  for  a  mandamus 
to  review  the  action  of  a  circuit  judge  is  not 
such  a  determination  of  the  facts  as  precludes 
a  trial  on  testimony  in  the  circuit:  Keppel  v. 
Moore,  66  M.  292  (June  16,  '87). 

304.  Where  the  validity  and  good  faith  of 
a  chattel  mortgage  have  been  decided  in  man- 
damus proceedings,  such  decision  is  res  judi- 
cata: Weedv.  Mirick,  62  M.  414. 


MABBIAGE. 

As  to  bigamy,  see  Crimes,  m,  (g)»  2. 

1.  While  marriage  is  a  contract  it  is  also  a 
relation  governed  by  rules  of  publio  policy 
which  apply  to  no  mere  private  agreements: 
Leavittv.  Leavitt,  18  M  453. 

2.  Marriage,  between  parties  capable  of 
contracting  it,  is  of  common  right  and  valid 
by  the  common  law  of  Christendom.  As  a 
general  rule,  if  valid  where  celebrated  it  is 
valid  everywhere,  and  if  void  where  cele- 
brated it  is  void  everywhere.  Regulations  re- 
stricting it  or  imposing  conditions  upon  it  are 
exceptional,  depend  upon  statutes,  and  must 
be  proved  by  one  who  claims  a  case  falls 
within  them:  Butchins  v.  Kimmell,  81  M  126. 

3.  Prima  facie,  a  good  marriage  is  shown 
by  proof  of  a  present  agreement  followed  by 
cohabitation ;  it  will  not  be  presumed,  in  the 
absence  of  proof,  that  there  are  regulations 
anywhere  restrictive  of  this  common  right: 
Ibid. 

4.  Where  parties  agree  presently  to  take 
each  other  for  husband  and  wife,  with  or 
without  a  ceremony,  whatever  its  form,  and 
from  that  time  live  together,  professedly  in 
that  relation,  this  constitutes  a  valid  marriage 
under  our  law :  Ibid. ;  Feet  v.  Peet,  52  M.  464 ; 
Meister  v.  Moore,  06  TJ.  S.  76. 

6.  A  man  and  woman  lived  together  as  if 
they  were  husband  and  wife  for  twenty  years 
and  had  thirteen  children.  Then  they  sepa- 
rated, and,  during  the  man's  life,  the  woman 
was  formally  married  to  another  man,  who 
lived  with  her  nearly  three  years  and  then 
married  another  woman  while  the  first  was 
still  living.  Held,  that  the  first  couple  were 
husband  and  wife,  and  the  following  marriage 
therefore  void,  so  that  the  last  marriage  was 
valid   and   the  woman  entitled   to  claim  a 
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widow's  share  of  her  husband's  estate  upon 
his  death :  Peet  v.  Peet,  53  M.  464. 

6.  A  formal  ceremony  of  marriage,  whether 
in  due  form  or  not,  must  be  presumed  to  be 
by  consent,  and  therefore,  prima  facie,  a  con- 
tract of  marriage  per  verba  de  presenti: 
Hutchins  v.  Kimmell,  81  M.  126. 

7.  But  positive  evidence  of  non-assent  to  a 
marriage  ceremony  that  had  been  irregularly 
performed  weighs  against  the  presumption  of 
its  validity:  Kopke  v.  People,  48  M.  41. 

8.  Evidence  that  persons  appeared  at  a 
church,  where  the  officiating  minister  publicly 
and  in  the  presence  of  others  performed  a 
ceremony  of  marriage  between  them,  and  that 
they  seemed  to  regard  themselves  as  married, 
raises  a  presumption,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  ceremony  was 
regular  and  legal,  though  there  be  no  proof  of 
the  particulars  of  the  ceremony  or  of  the  spe- 
cific requisites  of  a  lawful  marriage  ceremony 
under  the  forms  and  usages  or  customs  of 
such  church:  People  v.  Colder,  80  M.  85. 

9.  A  marriage  ceremony  performed  in  one 
county  by  a  justice  of  the  peace  of  another, 
being  followed  by  cohabitation,  is  sufficient  to 
constitute  the  parties  husband  and  wife:  Peo- 
ple v.  Girdler,  65  M.  68  (Feb.  10,  '87). 

10.  The  following  was  held  not  to  be  a  mar- 
riage contract  or  a  valid  contract  of  any  kind : 
"  An  article  of  agreement  made  and  entered 
into  by  and  between  Mrs.  Mary  McCarthy  of 
Chicago,  Illinois,  and  Dennis  Clancy,  of  De- 
troit, Michigan.  We  mutually  and  jointly, 
from  now  henceforth  and  forever,  agree  to 
live  as  man  and  wife,  but  each  party  retains 
the  right  to  levy,  sell  and  transfer  their  re- 
spective properties  without  question  of  the 
other  party.  Mrs.  Mary  McCarthy,  Dennis 
Clancy.  Witness :  Hugh  Murray,  Emma  Mur- 
ray." And  though  followed  by  cohabitation, 
it  was  held  there  was  no  evidence  of  marriage : 
Clancy  v.  Clancy,  66  M.  302  (June  9,  '87). 

11.  On  a  criminal  trial  a  woman,  upon  her 
voir  dire,  testified  that  she  was  married  to  one 
P.  in  1859;  that  the  last  time  she  saw  him  was 
in  April,  1860 ;  that  she  had  not  heard  from 
him  since;  that  in  1863  she  read  an  account  in 
a  newspaper  of  the  death  of  a  man  by  the 
name  of  P.,  whom  she  supposed  to  be  her 
husband;  that  when  she  married  defendant 
she  told  him  her  husband  was  dead,  and  had 
been  dead  several  years,  and  that  she  had 
lived  with  defendant  as  his  wife  about  three 
years  up  to  the  time  of  his  arrest.  Held,  that 
the  evidence  made  a  strong  prima  facie  case 
of  a  marriage  in  good  faith :  Dixon  v.  People, 
18  M.  84 

12.  In  the  absence  of  opposing  testimony 


or  of  suspicious  circumstances,  marriage  was 
regarded  as  proved  by  the  depositions  of  his 
widow  and  neighbors,  there  being  no  ques- 
tion of  identity  or  of  his  death :  Shotwell  v. 
Harrison,  33  M.  410. 

13.  A  woman's  deposition  that  she  is  the 
widow  of  a  man  who  is  deceased,  and  wherein 
she  says  he  was  her  husband,  is  testimony  that 
they  were  married :  Ibid. 

That  date  of  marriage  may  be  testified  to  on 
basis  of  family  tradition,  see  Evidence,  §  302. 

14.  Reputation  is  important  as'  evidence 
to  establish  the  fact  of  a  marriage,  but  it  can- 
not disprove  an  actual  marriage.  And  where 
there  is  doubt,  the  presumption  should  favor 
a  lawful  marriage  rather  than  notorious  im- 
morality :  Peet  v.  Peet,  53  M.  464. 

15.  In  proving  marriage  reputation  is  im- 
portant only  as  circumstantial  evidence  as  to 
whether  the  parties  themselves  regarded  each 
other  as  man  and  wife.  An  intimacy  between 
a  man  and  his  housekeeper  is  not  of  itself  evi- 
dence that  they  are  married.  And  so  long  as 
their  relations  are  such  that  the  fact  of  mar- 
riage continues  to  be  seriously  questioned,  it 
cannot  be  considered  as  established  by  repu- 
tation :  Cross  v.  Cross,  55  M.  380. 

16.  Marriage  is  provable  by  conduct  and 
reputation  in  all  civil  cases  involving  property 
rights,  but  not  in  criminal  cases  or  in  actions 
for  criminal  conversation :  Proctor  v.  Bigelow, 
88  M.  383;  Perry  v.  Lovejoy,  49  M.  529. 

17.  But  in  an  action  by  a  husband  for  en- 
ticing away  his  wife,  evidence  of  cohabitation 
and  repute  and  of  defendant's  admissions  of 
the  fact  are  enough  to  establish  the  marriage 
relation:  Perry  v.  Lovejoy,  49  M.  539. 

18.  In  an  action  by  a  married  woman  for 
slander  her  marriage  may  be  proved  by  re- 
pute. The  highest  evidence  of  marriage  is 
not  required  where  that  fact  is  not  a  part  of 
the  main  issue :  Leonard  v.  Pope,  37  M.  145. 

19.  Certificates  that  are  sufficient  to  prove 
the  performance  of  a  ceremony  of  marriage 
in  a  foreign  country  prima  facie  establish  the 
marriage,  and  it  is  not  error  to  admit  such  cer- 
tificates in  evidence  without  proof  of  the  for- 
eign law :  Hutchins  v.  Kimmell,  81  M.  126. 

20.' A  certificate  of  marriage  performed  in 
another  state,  merely  signed  by  the  minister, 
is  not  evidence  in  a  criminal  case  where  the 
defendant  is  entitled  to  confront  the  witnesses : 
People  v.  Lambert,  5  M.  849. 

21.  In  a  prosecution  for  adultery  with  a 
married  woman  the  recorded  marriage  certifi- 
cate is  admissible  to  aid  in  proving  the  mar- 
riage though  it  may  be  insufficient  without 
some  identification  of  the  parties.  But  where 
the  husband's  testimony  and  the  certificate 
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together  identify  them,  and  the  defendant  ad- 
mits the  fact,  an  objection  to  the  admission  of 
the  certificate  becomes  unimportant:  People 
v.  Broughton,  49  M.  839. 

22.  Where  one  has  been  appointed  admin- 
istratrix as  decedent's  widow,  the  legality  of 
her  marriage  cannot  be  questioned  in  an  ac- 
tion by  her  as  such  administratrix :  James  v. 
Emmet  Mining  Co.,  55  M.  836. 

23.  A  woman  who  by  mutual  agreement 
with  the  man  with  whom  she  was  living  had 
parted  from  and  released  all  claims  upon  him 
and  left  the  state  and  married  another  man 
cannot  maintain  a  claim  for  widow's  allow- 
ances against  the  estate  of  her  original  com- 
panion, as  against  a  woman  who  in  good  faith 
lawfully  married  him,  without,  at  least,  show- 
ing very  clearly  that  she,  the  claimant,  had 
been  his  lawful  wife:  Young's  Appeal,  62  M. 
593. 

24.  Chastity  is  not  a  requisite  to  the  valid- 
ity of  a  marriage,  nor  does  mere  incontinence 
avoid  a  subsequent  marriage:  Leavitt  v.  Leav- 
itt, 13  M.  452. 

26.  Whether  pregnancy  by  another  than 
the  prospective  husband  and  unknown  to  him 
would  do  so,  quere:  Sissung  v.  Sissung,  66  M. 
168  (Feb.  15,  '87). 

26.  Fraud  to  invalidate  a  marriage  must  be 
such  as  negatives  consent,  without  reference 
to  previous  inducement,  and  must  be  nearly, 
if  not  quite,  coincident  in  time  with  the  mar- 
riage: Leavitt  v.  Leavitt,  18  M.  452. 

As  to  annulling  marriage  for  fraud,  etc.,  see 
Divorce,  gg  102-105, 137, 138;  Equity,  §  1143. 

27.  H.  8.  §  6209,  declaring  males  of  eighteen 
and  females  of  sixteen  legally  capable  of 
"  contracting  marriage,"  refers  to  the  actual 
forming  of  the  marriage  relation;  and  while 
ft  makes  such  marriages  valid,  it  does  not  em- 
power infants  to  make  executory  contracts  of 
marriage  that  will  sustain  action  for  breach 
of  promise:  Frost  v.  Vought,  87  M.  65. 

Further  as  to  Breach  of  Promise,  see  that 
title. 

28.  Though  a  marriage  where  one  of  the 
parties  is  under  the  age  of  consent,  as  fixed  by 
statute,  is  voidable  only,  yet  such  a  marriage 
is  not  one  authorized  by  law ;  and  one  who 
knowingly  solemnizes  such  a  marriage  is 
guilty  under  E&§  6219:  Bonker  v.  People, 
87M.4 

And  see  Crimes,  §§  585,  586. 

29.  Where  parties  are  married  one  of 
whom  is  under  and  the  other  over  the  age  of 
consent,  the  latter,  by  the  statutes  of  this 
state,  is  .bound  by  the  marriage,  unless  they 
separate  by  consent  before  the  other  reaches 


lawful  age,  and  do  not  cohabit  afterwards,  or 
unless  the  other  refuses  to  consent  on  arriving 
at  that  age :  People  v.  Slack,  15  M.  193. 

30.  As  a  girl  thirteen  years  old  cannot  law- 
fully be  married,  the  omission,  in  a  prosecu- 
tion for  seduction,  to  ask  whether  the  victim 
was  unmarried  was  unimportant:  Lewi*  v. 
People,  87  M.  518. 

31.  The  validity  of  polygamous  marriages 
among  Indians,  and  the  right  of  the  offspring 
of  such  marriages  to  inherit,  considered: 
Compo  v.  Jackson  Iron  Co.,  50  M.  578. 


MASTER  AND  SERVANT. 

L  The  relation. 

(a)  When  exists. 

(b)  Hiring;  compensation;  duties. 

(c)  Discharge  of  servant. 

XL  Liability  op  master  for  servant's  acts. 

See,  also,  Agency. 

As  to  employer's  liability  for  negligence  in- 
juring employee,  see  Negligence;  Rail- 
roads, VI. 

I.  The  relation. 

(a)   When,  exists. 

1.  Although  in  all  ordinary  transactions  the 
relation  of  contractor  excludes  that  of  master 
and  servant,  yet  there  is  no  such  repugnance 
between  them  that  they  cannot  co-exist:  De- 
troit v.  Corey,  9  M.  165. 

2.  The  relation  of  master  and  servant  may 
exist  between  a  corporation  and  an  individual : 
McWUliams  v.  Detroit  Central  Mills  Co.,  81 
M.  274. 

3.  Where  men  are  employed  in  the  ordinary 
way  as  laborers  in  cutting  trees  for  another 
person  under  an  intermediate  agent  who  is  an 
overseer  and  not  a  contractor,  they  as  well  as 
such  agent  are  the  servants  of  such  other  per- 
son :  Smith  v.  Webster,  23  M.  298. 

4.  A.  made  a  bargain  with  B.  to  cut  all  the 
logs  A.  had  on  certain  land,  and  to  deliver 
them  to  A.  at  a  place  named ;  A.  having  no 
interest  in  the  running  of  the  logs  until  they 
reached  the  point  of  delivery,  nor  obliged  to 
render  any  assistance,  pecuniary  or  otherwise, 
in  the  cutting  or  running  of  the  logs.  It  was 
held  that  the  relation  of  master  and  servant 
did  not  exist,  and  that  B.  alone  was  liable 
for  any  injury  occasioned  to  others  by  his  con- 
duct in  performing  his  contract:  Moore  v. 
Sanborn,  2  M.  519. 
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(b)  Hiring /  compensation;  ditties. 

As  to  liquidated  damages  to  master  for 
breach  of  contract  of  service,  see  Damages, 
§§  467-470. 

6.  Where  the  plaintiffs  testimony  showed 
that  he  supposed  that  he  was  hired  for  a  def- 
inite period,  and  the  negotiations  showed  that 
the  plaintiff  was  seeking  a  permanent  situa- 
tion, that  both  parties  understood  that  it 
might  continue  for  a  year,  and  that  the  com- 
pensation was  fixed  at  a  definite  sum  per 
annum,  it  was  not  error  for  the  court  to  re- 
fuse to  charge  that  there  was  no  evidence  of 
a  hiring  for  a  definite  period,  and  that  the  ver- 
dict must  be  for  the  defendant:  Franklin 
Mining  Co.  v.  Harris,  24  M.  115. 

6.  An  agreement  to  pay  a  servant  what  the 
employer  thinks  he  is  worth  binds  the  latter 
to  pay  what  the  services  are  reasonably  worth, 
and  does  not  leave  him  to  fix  his  wages  at 
such  sum  as  he  sees  fit  after  the  services  are 
performed,  although  such  an  agreement  would 
be  valid  if  understood :  Millar  v.  Cuddy,  48 
M.  278. 

7.  Where  a  master  notifies  his  servant  that 
he  will  hereafter  pay  him  less,  and  the  serv- 
ant continues  work  without  notifying  his  mas- 
ter that  he  will  claim  more,  it  constitutes  a 
new  arrangement:  Spicer  v.  Earl,  41  M.  191. 

8.  Retention  in  service  is  proof  of  the  serv- 
ant's right  to  wages  until  something  is  shown 
to  the  contrary,  and  the  burden  is  not  on  him 
to  prove  that  he  has  done  everything  incum- 
bent on  him,  but  is  on  the  master  to  prove 
otherwise :  Bolt  v.  Friederick,  56  M.  20. 

9.  In  an  action  on  a  contract  of  hire  the 
question  was  whether  the  period  of  employ- 
ment was  by  the  year  or  by  the  month.  The 
contract  itself  stated  that  the  one  party  agreed 
to  pay  the  other  a  specified  sum  "per  year, 
payable  in  monthly  payments."  Payments 
were  in  fact  made  monthly,  but  in  the  course 
of  the  third  year  of  employment  the  employee 
was  discharged.  Toward  the  close  of  the  sec- 
ond year  he  had  asked  his  employer  if  he  was 
satisfied  and  the  latter  had  said  that  he  was. 
Held,  that  these  facts  were  for  the  jury,  who 
were  to  determine  what  the  understanding  of 
the  parties  was  as  to  the  period  of  hire :  Tallon 
v.  Grand  Portage  Copper  Mining  Co.,  55  M. 
147. 

10.'  Where,  under  a  contract  for  a  year's 
service,  the  employee  has  gone  on  from  year 
to  year,  and  at  the  end  of  a  year  is  allowed  to 
go  on  without  objection,  a  presumption  arises 
which  will  warrant  a  jury  in  finding  that  the 
parties  to  the  contract  have  assented  to  its 
continuing  in  force  for  another  year:  Sines 


v.  Wayne  Poor  Superintendents,  58  M.  503, 
55  M.  888. 

11.  A  travelling  salesman  whose  contract  of 
employment  secures  him  his  travelling  ex- 
penses is  entitled  to  reimbursement  for  the 
expenses  of  necessary  trips  to  headquarters 
and  of  hotel  bills  while  there:  Lamb  v.  Hen- 
derson, 63  M.  802. 

12.  Under  an  ordinary  hiring  by  the  day, 
the  party  cannot  be  required  to  prolong  his 
service  in  order  to  complete  any  particular 
piece  of  work  upon  which  he  may  happen  to 
be  employed :  Wyngert  v.  Norton,  4  M.  286. 

13.  One  employed  by  the  year  on  a  salary 
is  bound  to  devote  his  time  diligently  and 
faithfully  to  the  business  interests  of  his  em- 
ployers, and  to  do  nothing  which  will  hinder 
or  compete  with  those  interests;  but  this  will 
not  prevent  his  rendering  civilities  or  services 
to  others  which  do  not  conflict  with  his  duties 
to  his  employers,  or  prejudice  their  interests: 
Qeiger  v.  Harris,  19  M.  209.  * 

141  Therefore  a  travelling  agent  commits  no 
violation  of  duty  by  taking,  gratuitously,  or- 
ders for  goods  upon  a  house  in  whose  service 
he  has  formerly  been  engaged ;  he  not  having 
solicited  them,  and  it  not  appearing  that  such 
orders  were  in  any  way  prejudicial  to  the  in- 
terests of  his  employers:  Ibid. 

15.  Deductions  for  an  employee's  use  of 
time  that  does  not  belong  to  his  employer  can- 
not be  made  from  his  compensation:  Ibid.; 
People  v.  Miller,  24  M.  458,  464. 

16.  The  actual  value  of  services  may  be 
shown  in  an  action  on  a  contract  of  employ- 
ment where  there  is  a  direct  conflict  of  evi- 
dence as  to  the  agreed  rate  of  payment :  Rich- 
ardson v.  MeOoldrick,  43  M.  476. 

17.  Where  a  company  contracts  to  pay  an 
employee  "the  same  wages  as  shall  be  paid  to 
other  men  in  the  employ  of  the  company  fill- 
ing similar  positions,"  and  the  laborer  sues  for 
compensation,  and  there  is  no  showing  that 
the  company  had  other  employees  in  similar 
positions,  the  plaintiff  is  entitled  to  prove 
what  his  services  were  worth :  Kent  Furniture 
Manuf.  Co.  v.  Ransom,  46  M.  416. 

18.  Where  a  salesman  receives  a  fixed  sum 
for  travelling  expenses,  and  a  salary  depend- 
ent upon  the  amount  of  his  sales,  it  is  admis- 
sible, when  he  sues  upon  his  contract  of  em- 
ployment, to  show  his  lack  of  diligence  in 
reduction  or  bar  of  damages:  Alberta  v. 
Stearns,  50  H.  849. 

19.  When  one  engages  in  another's  em- 
ployment he  undertakes  to  obey  all  lawful 
orders,  and  subjects  himself  for  failure  to  do 
so  to  liability  to  discharge  and  damages:  Chi- 
cago &N.W.R.  Co.  v.  Bayfield,  87  M.  205. 
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20.  The  orders  of  a  master  are  so  far  pre- 
nimptively  lawful  that  the  servant  has  the 
burden  of  showing  a  lawful  reason  for  diso- 
beying them :  Ibid. 

21.  In  general,  one  who  engages  to  render 
skilled  services  undertakes  for  reasonable  skill 
and  for  good  faith,  and  is  liable  for  negligence 
or  dishonest  service,  but  not  for  errors  of 
judgment;  the  risk  of  those  is  on  the  em- 
ployer: Page  v.  Wells,  87  M.  415, 

22.  An  arrangement  by  which  one  is  to  re- 
ceive compensation  for  minutes  to  be  obtained 
by  him  of  valuable  lands  of  a  certain  quality 
is  an  employment,  and  not  a  sale  of  informa- 
tion, and  implies  no  warranty  of  the  absolute 
truth  of  the  descriptions,  and  the  employee  is 
not  liable  for  mistakes :  Ibid. 

23.  Though  if,  in  furnishing  descriptions  of 
land,  he  misleads  or  injures  his  employer  by  a 
positive  affirmation  of  their  quality,  when  he 
knows  nothing  about  it,  he  would  be  liable 
for  bad  faith  or  negligence:  Ibid. 

(o)  Discharge  of  servant. 

24.  An  employer  has  no  arbitrary  power 
to  dismiss  his  employee  for  a  disobedience  to 
orders  that  involve  no  serious  consequences 
and  is  not  "  wilful"  in  the  sense  of  being  per- 
verse, insubordinate  or  unreasonable;  and  its 
reasonableness  is  for  the  jury.  Nor  can  dis- 
obedience be  made  a  pretext  for  dismissal 
apart  from  the  injury  it  causes.  Whether 
even  a  menial  or  domestic  servant  can  be  dis- 
missed for  mere  harmless  disobedience,  guere: 
Shaver  v.  Ingham,  58  M.  649. 

26.  Employers  cannot  assume  to  be  final 
judges  in  their  own  behalf  of  the  propriety  of 
dismissing  their  employees  during  their  term 
of  employment,  unless  they  also  take  the  re- 
sponsibility which  attaches  to  dismissals  with- 
out actual  cause:  Jones  v.  Graham,  etc. 
Transp.  Co.,  51  M.  589. 

26.  The  words  "  I  am  very  sorry  to  have  to 
ask  you  to  resign  your  position,"  in  a  letter 
from  an  employer  to  his  employee,  are  prop- 
erly construed  as  a  peremptory  discharge: 
Ibid. 

27.  A  vessel  captain  who  has  been  peremp- 
torily discharged  by  the  owner  of  the  vessel 
for  unfitness  is  not  bound  to  offer  to  resume 
command  before  leaving  and  beginning  suit 
against  the  owner  on  the  contract  of  employ- 
ment between  them.  He  owes  defendant  no 
farther  duty  than  to  use  reasonable  diligence 
to  obtain  other  employment :  Ibid. 

28.  Proof  of  the  actual  fitness  of  an  em- 
ployee who  has  been  discharged  is  proper  in 


an  action  by  him  on  the  contract  of  employ- 
ment: Ibid. 

29.  Plaintiff,  claiming  to  have  been  wrong- 
fully dismissed  from  service  before  an  alleged 
yearly  term  was  up,  sued  for  wages  due  for 
the  period  after  the  dismissal.  It  appearing 
that  pay  had  always  been  balanced  monthly, 
it  was  error  to  exclude  a  question  to  plaintiff 
whether  he  had  ever  asked  for  any  pay  for 
such  period  after  dismissal:  Collins  v.  Hazel- 
ton,  65  M.  220  (Feb.  15,  '87). 

80.  A  plaintiff  who  was  personally  em- 
ployed by  defendant  is  bound,  in  an  action 
for  wages  claimed  to  be  due  for  the  period 
after  an  alleged  wrongful  dismissal,  to  show 
actual  authority  from  defendant  to  the  person 
assuming  to  discharge  him,  or  actual  knowl- 
edge and  approval  of  his  discharge;  and  he 
was  bound  to  see  that  defendant  had  knowl- 
edge that  he  refused  to  acquiesce  in  his  dis- 
charge, and  that  he  proposed  to  hold  himself 
ready  at  all  times  to  resume  his  labor:  Ibid. 

IL  Liability  of  hastbb  fob  best  ant's 
acts. 

31.  To  render  an  employer  liable  for  his 
employee's  fault  or  negligence,  the  injury 
complained  of  must  arise  in  the  course  of  the 
execution  of  some  service  lawful  in  itself  but 
negligently  or  unskilfully  performed:  Moore 
v.  Sanborn,  2  M.  519. 

32.  For  the  wanton  violation  of  law  by  a 
servant,  although  when  occupied  about  the 
business  of  his  employer,  the  servant  alone  is 
liable:  Ibid. 

33.  A  master  is  responsible  for  the  tres- 
passes of  his  servants,  done  under  the  direc- 
tions of  an  overseer,  or  in  the  regular  course 
of  their  employment,  and  not  by  wilful  wrong. 
He  must  keep  them  within  their  proper 
bounds.  For  wilful  misconduct  he  is  some- 
times liable  and  sometimes  not:  Smith  v. 
Webster,  28  M.  298. 

84.  A  master  is  not  responsible  for  a  positive 
wrong  intentionally  or  recklessly  done  by  his 
servant,  beyond  the  scope  of  his  business: 
Chicago  &N.W.R.  Co.  v.  Bayfield,  87  M.  205. 

35.  But  when  the  wrong  merely  arises 
from  an  excess  of  authority  committed  in 
furthering  the  master's  interests,  and  the 
master  receives  the  benefit  of  the  act,  the 
master's  liability  does  not  depend  upon  any 
question  of  the  exact  limits  of  the  servant's 
authority:  Ibid. 

36.  One  who  innocently  and  for  a  lawful 
purpose  employs  another  is  responsible  only 
for  what  is  fairly  within  the  authority  that  ha 
gives  him,  and  not  for  his  trespasses;  nor  Is  ha 
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liable  for  the  letter's  aggravated  and  wanton 
wrong-doing  in  such  damages  as  would  be 
proper  if  he  did  it  himself  "r  sanctioned  it : 
Sutherland  v.  Ingalls,  63  M.  630. 

37.  In  trespass  against  an  employer  for  an 
injury  caused  by  the  act  of  his  servant,  it  is 
for  the  jury  to  decide  whether  the  act  was 
wilful  or  careless;  if  wilful,  the  employer 
would  not  be  answerable:  Wood  v.  Detroit 
City  Street  R.  Co.,  52  M  402. 

38.  The  proprietor  of  a  newspaper  is  liable 
for  reckless  libels  by  his  employees:  Scnpps  v. 
ReUly,  88  M  10. 

39.  For  those  aggravations  that  arise  out 
of  his  servant's  wantonness  and  malice  the 
employer  is  not  on  the  same  footing  with  his 
servant:  Great  Western  R.  Co.  v.  Miller,  19 
M.805. 

As  to  liability  of  liquor-dealer  for  act  of  em- 
ployee, see  Crimes,  §§  27,  29;  Intoxicating 
Liquors,  §§  36,  87,  62. 

As  to  master's  liability  for  servant's  negli- 
gence, see  Negligence,  n. 


ma-xtms, 

As  to  the  maxims  of  courts  of  equity,  see 
Equity,  I. 

1.  Actio  personalis  moritur  cum  per- 
sona: Hyatt  v.  Adam*.  16  M.  180,  189;  James 
v.  Emmet  Mining  Co..  55  M  885. 

2.  Actus  non  fecit  reum  nisi  mens  sit 
rea:  Pond  v.  People,  8  M.  150,  174;  Maker  v. 
People,  10  M.  212,  217. 

3.  Caveat  emptor:  Picard  v.  McCormiek, 
11  M.  68,  78;  Crane  v.  Reeder,  25  M.  808,  821 ; 
Bristol  v.  Braidwood,  28  M.  191,  194 ;  Tenney 
v.  Hand,  32  M  63,  64 ;  McOoren  v.  Avery,  87 
M.  120;  Tuttle  v.  White,  46  U.  485. 

4.  Communis  error  fecit  jus:  Malonnyv. 
Mahar,  1  M.  26,  30;  Pease  v.  Peck,  18  How. 
(U.  8.)  595,  597. 

5.  Conventus  privatorum  non  potest 
publico  jure  derogare:  Jaquith  v.  Hudson, 
6  M.  123,  124;  Mandlebaum  v.  McDonell,  29 
M.  78,  91. 

8.  Delegata  potestas  non  potest  dele- 
gari:  People  v.  Collins,  8  M.  343,  351.  See 
Constitutions,  §§  495-497 ;  Counties,  §§  58, 59. 

7.  De  minimis  non  curat  lex:  Case  v. 
Dean,  16  M.  12,  33. 

8.  Be  non  apparentibus  et  non  exist- 
entibus  eadem  est  ratio  et  judicium: 
People  v.  Wells.  8  M.  104,  107;  Van  Auken  v. 
Monroe.  88  M.  725,  727. 

9.  Divinatio,  non  interpretatio  est, 
quae  omnino  recedit  a  litera:  Jaquith  v. 
Hudson,  5  M  123,  136. 


10.  Ex  nudo  pacto  non  oritur  actio: 
Colman  v.  Post,  10  M.  422,  428. 

11.  Expressio  unius  est  exclusio  al- 
terius:  Williams  v.  Detroit,  2  M  560,  563; 
Qalpiri  v.  Abbott,  6  M.  17,  48;  Niles  v.  Rhodes, 
7  M  874,  886 ;  Perry  v.  Cheboygan,  55  M.  250, 
254. 

12.  Expressum  fecit  oessare  taciturn: 
Williams  v.  Detroit,  2  M.  560,  568;  M.  C.  R. 
Co.  v.  Hale,  6  M.  243,  262. 

13.  Ex  turpi  causa  non  oritur  actio: 
Quirk  v.  Thomas,  6  M.  76,  109. 

14.  Ex  turpi  contractu  not  oritur 
actio:  Bank  of  Michigan  v.  Niles,  1  D.  401, 
413;  Brooks  v.  Hill,  1  M.  118, 127;  Comstock 
v.  Draper,  1  M.  481,  483;  State  v.  How,  1  M. 
512.  515. 

16.  Falsa  demonstrate  non  nocet: 
Anderson  v.  Baughman,  7  M  69,  75;  John- 
stone v.  Scott,  11  M.  282,  240 ;  Cooper  v.  Bigly, 
18  M.  463,  477. 

16.  Fortior  et  potentior  est  dispositio 
legis  quam  hominis:  Mandlebaum  v.  Mc- 
Donell, 29  M.  78,  91. 

17.  He  who  sows  snail  reap:  McDaniels 
v.  Walker,  44  M.  83,  85. 

18.  Id  oertum  est  quod  oertum  reddi 
potest:  Paddack  v.  Pardee,  1  M.  421,  426; 
Clement  v.  Comstock,  2  M.  359,  863;  Martin  v. 
McReynolds,  6  M.  70,  75;  Cooper  v.  Bigly,  18 
M.  463,  479. 

19.  Id  oertum  est  quod  potest  oertum 
fieri:  Lockwood  v.  Drake,  1  M.  14, 16. 

Ignorantia  legis  neminem  excusat: 
See  Crimes,  §§  32,  33;  Evidence,  §8  1527-1538. 

20.  In  flctione  juris  semper  sequitas 
existit.  A  legal  fiction  is  always  consist- 
ent with  equity:  Blackwood  v.  Brown,  29 
M.  483, 484 ;  Heffronv.  Flanigan,  87 M.  274,  277; 
Flint  <fc  P.  M.  R.  Co.  v.  Cordon,  41  M.  420,  481. 

21.  In  pari  delicto  melior  est  conditio 
possidentis:  Bank  of  Michigan  v.  Niles,  1 D. 
401,  411. 

22.  In  pari  delicto  potior  est  conditio 
defendentis  et  possidentis:  Thurston  v. 
Prentiss,  1  M.  193,  199. 

28.  In  traditionibus  chartarum,  non 
quod  dictum,  sed  quod  factum  est,  in- 
spicitur:  Dawson  v.  Hall,  2  M.  390,  392. 

24.  Lex  neminem  cogit  ad  impossi- 
bilia:  Orand  Lodge  A.  O.  U.  W.  v.  Child,  70 
M.  168  (May  11,  '88). 

25.  Modus  et  conventio  vinount  le- 
gem: Mandlebaum  v.  McDonell,  29  M.  78, 91. 

26.  Bemo  allegans  suam  turpitudi- 
nem,  est  audiendus:  Orr  v.  Lacey,  2  D. 
230,247. 

27.  Nemo  debet  bis  vexari  eadem 
causa:  Sheahan  v.  Barry,  27  M.  217,  221; 
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EUiott  v.  Van  Buren,  83  M  49,  56;  Dutton  v. 
Shaw,  35  M.  431,  483. 

28.  Nemo  debet  esse  judex  in  propria 
causa:  Parsons  v.  Russell,  11  M.  118,  131; 
People  v.  Overyssel  Township  Board,  11 M  223, 
236;  Peninsular  R.  Co.  v.  Howard,  20  M.  18, 
25;  StockweU  v.  White  Lake,  23  M.  841,  344; 
Sheldon  v.  Kalamazoo,  34  M  388;  Kennedy  v. 
Gies,  25  M.  83 ;  Whipple  v.  Saginaw  Circuit 
Judge,  26  M  343,  845;  Clement  v.  Everest,  29 
M  19 ;  King  v.  Merritt,  67  M.  194  (Oct.  18,  '87). 

29.  Nemo  est  hseres  viventis:  Lewis  v. 
Nelson,  4  M  680,  639 ;  Ready  v.  Kearsley,  14 
M.  315,  225;  Lloyd  v.  Wayne  Circuit  Judge, 
56  M.  286. 

SO.  No  man  can  profit  by  his  own 
wrong:  Kiplinger  v.  Green,  61  M.  840,  847. 

31.  Omnia  prsBsumuntur  contra  spo- 
liatorem:  Bethel  v.  Linn,  63  M.  464;  Eance 
v.  TUtabawassee  Boom  Co.,  70  M.  227  (May  11, 
T»). 

Omnia  rite  esse  acta  prosuxnuntur: 
See  Evidence,  §§  1565-1584. 

32.  Omnia  deflnitio  in  jure  periculosa 
est:  Hall  v.  Ionia,  88  M.  493,  498. 

33.  Qnando  res  non  valet  ut  ago,  va- 
leat  quantum  valere  potest:  Thayer  v. 
McGee,  20  M.  195,  307. 

34.  Qui  fadt  per  alium,  fecit  per  se: 
Green  v.  Graves,  1  D.  351,  357;  jBtna  L.  S.  F. 
A  T.  Ins.  Co.  v.  Olmstead,  21  M.  246,  358. 
See,  also,  Agency. 

36.  Qui  hseret  in  liters,  hseret  in  cor- 
tioe:  Smith  v.  Barstow,  2  D.  155, 166. 

36.  Quilibet  potest  renunciare  juri 
pro  se  introduoto:  People  v.  Johr,  23  M. 
461,466. 

37-  Qui  per  alium  fecit,  seipsum  fe- 
oere  yidetur:  Shaw  v.  Bradley,  59  M.  199, 
304. 

38.  Quod  initio  non  valet  tractu  tem- 
poris  non  convalesoit:  Gorham  v.  Wing,  10 
486,  496. 

30.  Respondeat  superior:  De  Forrest  v. 
Wright,  3  M  868, 369;  Moore  v.  Sanborn,  3  M. 
519,  528;  Detroit  v.  Corey,  9  M.  165, 184;  Bath 
v.  Caton,  37  M.  199,  303;  Boyd  v.  Rice,  88  M. 
599,  600.    See,  also,  Negligence,  II. 

40.  Salua  populi  suprema  lex:  People 
v.  Phippin,  70  M.  6  (April  37,  '88). 

41.  Sio  utere  tuo  ut  alienum  non 
lcedas:  James  v.  Brown,  11  M.  25,  30;  Cald- 
well v.  Gale,  11  M.  77,  84;  Gilbert  v.  Shower- 
man,  23  M.  448,  454;  Bay  City  Gas-Light  Co. 
v.  Industrial  Works,  28  M.  182,  184;  Robinson 
v.  Baugh,  81  M  290,  295;  Underwood  v.  Wat- 
iron,  S3  M.  232;  Grand  Rapids  <fc  J.  R.  Co.  v. 
Heisel,  38  M.  62,  70:  People's  Ice  Co.  v.  The 
Excelsior,  44  M.  339,  386;  Patterson  v.  Wa- 


bash, St.  L.  <*.  P.  R  Co.,  54  M.  91;  Boyd  v. 
Conklin,  54  M.  583 ;  Detroit  Base  Ball  Club  ». 
Deppert,  61  M.  63,  68;  Burke  v.  Smith,  69  M. 
880  (April  20.  '88). 

42.  Stare  decisis  et  non  quieta  mo vere: 
Morgan  v.  Butterfleld,  8  M  615, 625;  Newberry 
v.  Trowbridge,  4  M.  891,  895. 

43.  Ubi  jus,  ibi  remedium:  Stout  v. 
Keyes,  2  D.  184,  187;  Pontine  v.  Carter,  82  M. 
164,  169;  De  May  v.  Roberts,  46  M  160, 166. 

44.  Ut  res  magis  valeat  quam  pereat: 
People  v.  Lambert,  5  M.  349,  364 ;  Anderson  v. 
Baughman,  7  M  69,  77;  Thayer  v.  McGee,  30 
M.  195,  207. 

45.  Vigilantibus  et  non  dormientibus 
leges  subveniunt:  Hollister  v.  Loud,  3  M. 
309,  814;  Campauv.  Van  Dyke,  15  M  871, 878. 


MECHANICS'  LIENS. 

See  Liens,  LL 


MTT.T.KR8  AND  MILL-OWNERS. 

As  to  building  mill-raoes,  see  Highways, 
§§86-89. 

As  to  dams  and  water-power,  see  Wa- 
ters, V. 

1.  The  statute  relating  the  duties  of  millers 
and  mill-owners  (H.  S.  g§  1618-1621)  is  meant 
to  apply  to  such  mills  only  as  are  in  the  habit 
of  grinding  for  toll :  Merrill  v.  CahiU,  8  M  55. 

2.  Under  this  statute,  millers  who  hold 
themselves  out  to  the  community  as  millers 
grinding  for  the  public  generally  are  bound 
to  a  similar  impartiality  to  that  required  of 
common  carriers,  innkeepers,  and  those  fol- 
lowing such  public  avocations.  And  it  is  as 
clearly  their  duty  to  receive  grain  when  the 
mill  is  running  as  to  grind  it  when  received : 
Ibid. 

3.  Where  two  or  more  persons  own  and  run 
such  a  mill,  they  are  all  liable  for  a  refusal  to 
receive  grain  brought  to  be  ground,  whether 
the  refusal  comes  from  one  or  all  such  owners, 
or  from  the  agent  in  charge:  Ibid. 

Evidence  in  suit  for  refusal  to  receive  grain, 
see  Evidence,  §  892. 
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I.  In  general. 

1.  A  mere  reservation,  in  a  conveyance  of 
minerals,  or  such  a  reservation  with  the  right 
of  mining,  must  always  respect  surface  rights 
of  support,  and  will  not,  standing  alone,  per- 
mit the  surface  to  be  destroyed  without  some 
additional  statutory  or  contract  authority; 
and  such  authority  will  be  carefully  construed 
to  prevent  the  destruction  of  surface  rights : 
Erickson  v.  Michigan  Land  &  Iron  Co.,  50 
M.  604. 

2.  Easements  to  do  such  acts  as  are  reason- 
ably necessary  to  get  out  the  mineral  and  re- 
move it  from  the  mine  may  be  granted  or 
reserved  so  as  to  attach  to  the  mining  estate: 
Ibid. 

8.  And  the  right  to  use  shafts  or  other  min- 
ing erections,  made  and  used  solely  for  min- 
ing purposes,  is  in  the  nature  of  an  easement 
appurtenant  to  the  mine,  so  that  ejectment 
for  parts  of  the  surface  necessarily  occupied 
by  them  cannot  be  brought  by  the  grantees  in 
a  deed  reserving  mining  rights:  Ibid. 
,  4.  A  tenant  in  common  of  a  mine  in  charge 
thereof  for  the  common  benefit,  and  who 
holds  a  lease  of  adjoining  mining  lands,  is 
under  no  obligation  to  give  his  whole  time  to 
the  mine  owned  in  common :  Pierce  v.  Pierce, 
65  M.  629. 

5.  The  mere  fact  of  contiguity  to  mining 
lands  owned  by  the  parties  in  common  does 
not  make  out  against  one  party  an  obligation 
to  participate  in  the  risks,  or  against  the  other 
an  impediment  to  taking  the  venture  into  his 
own  hands:  Ibid. 

6.  An  agreement  to  sell  the  location  of  a 
mining  company  construed,  and  the  rights  of 
the  parties  thereunder  determined :  Titus  v. 
Minnesota  Mining  Co.,  8  M.  183. 

7.  Breaking  through  the  partition  wall  of 
an  adjoining  mine  is  not  necessarily  a  trespass 
if  not  incident  to  an  encroachment  upon  the 
latter's  premises ;  and  even  if  there  were  such 
encroachment  the  flow  of  water  through  the 
opening,  after  the  right  of  action  for  the  orig- 
inal trespass  has  been  barred  by  lapse  of  time, 
cannot  be  connected  with  such  trespass  so  as 
to  defeat  the  operation  of  the  statnte  of  lim- 
itations. The  mere  continuance  of  the  breach 
is  no  injury  in  itself,  and  as  the  right  of  action 
for  the  original  trespass  would  have  covered 
the  cost  of  repairing  the  breach,  the  bar  of  the 
statute  destroys  that  remedy.  And  a  subse- 
quent flooding  will  sustain  no  right  of  action 
if  it  only  resulted  from  the  exercise,  by  either 
mining  company,  of  its  right  to  discontinue 
operations,  or  to  go  on  after  the  other  has  dis- 


continued: National  Copper  Co.  v.  Minnesota 
Mining  Co.,  57  M.  88. 

8.  Whether  personal  property  in  use  about 
a  mine  is  a  fixture  is  a  question  of  the  intent 
with  which  it  was  annexed  to  the  freehold: 
Scudder  v.  Anderson,  54  M.  122. 

9.  Expenses  incurred  by  one  partner  of  a 
mining  firm  in  exploring  premises  leased  to 
the  firm  for  mining  should  be  allowed  upon  a 
partnership  accounting:  Sweeney  v.  Neeley,  53 
M.  421. 

IL  Mining  leases;  royalties. 

10.  A  lease  of  mining  land  from  the  war  de- 
partment of  the  United  States  government 
purported  to  give  permanent  rights,  including 
a  right  of  pre-emption.  An  act  of  congress 
recognized  the  control  of  the  war  department 
by  providing  for  its  transfer  to  the  treasury 
department,  and  it  also  gave  to  occupants 
holding  under  war  department  leases  a  right 
of  pre-emption  on  certain  conditions.  Held, 
that  this  ratified  such  lease  whether  it  was 
originally  valid  or  not,  and  that  one  who  held 
an  agreement  from  the  lessee  entitling  him  to 
a  specified  share  of  the  land  when  the  lessee 
should  obtain  title  had  a  claim  which  fol- 
lowed the  lessee's  purchase,  and  obtained 
thereby  an  equitable  title  which  the  legal 
owner  held  in  trust  for  him,  and  which  passed 
by  descent  and  could  be  transferred  by  assign- 
ment :  Compo  v.  Jackson  Iron  Co.,  49  M.  39. 
See  same  case,  50  M.  578. 

11.  Leases  of  coal  mining  lands  for  terms 
of  twenty-five  years,  with  the  privilege  of  re- 
newal, were  given  in  1857  and  1858,  but  the' 
lessees  did  not  go  upon  the  lands  and  ceased 
to  pay  rent  in  1871,  apparently  thinking  that 
the  mines  were  not  worth  working.  The  own- 
ers regarding  the  leases  as  abandoned,  no  pay- 
ment having  been  tendered  for  several  years, 
did  not  bring  suit  for  the  rent,  but  let  the 
lands  again  to  other  persons  at  a  higher  rental. 
Held,  on  an  injunction  bill  brought  by  the  as- 
signees of  the  original  lease  to  establish  their 
own  title  and  restrain  the  later  lessees  from 
mining  the  lands,  (1)  that  the  owners  had  a 
right  to  regard  the  abandonment  as  final  and 
to  relet  the  premises;  and  (2)  that  the  owners 
were  necessary  parties  to  a  bill  intended  to 
destroy  securities  under  which  they  were  en- 
titled to  increased  revenues,  and  should  have 
been  impleaded  as  defendants:  Porter  v. 
Noyes,  47  M.  55. 

12.  A  lease  of  an  equal  undivided  half  of 
specified  premises  for  all  the  purposes  of  min- 
ing, including  the  erection  of  necessary  build- 
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togs,  also  provided  that  the  lessor  should  not 
dispose  of  the  interest  leased  without  giving 
the  lessee  the  refusal  of  it,  and  that  until  sold 
the  lessor  should  retain,  for  agricultural  pur- 
poses, the  use  of  so  much  of  the  land  as  was 
not  needed  for  mining.  Beld,  that  this  did 
not  give  an  ordinary  leasehold  interest,  but 
a  specific  mining  privilege ;  the  lessee's  right, 
until  he  took  actual  possession,  was  a  mere 
incorporeal  right,  floating  and  indefinite,  and 
not  enforcible  by  an  action  of  ejectment:  Har- 
low v.  Lake  Superior  Iron  Co.,  86  M.  105. 

13.  And  while  under  it  the  lessee  could 
open  as  many  mines  as  he  pleased,  wherever 
he  liked,  and  could  assign  his  interest,  he  could 
not  subdivide  it  and  assign  to  more  than  one 
person,  partnership  or  corporation ;  and  a  simi- 
lar undivided  right  remained  in  the  lessor: 
Ibid. 

14.  A  lessee  of  lands  for  years  can  work  an 
open  mine  upon  the  premises  unless  restrained 
by  the  terms  of  his  lease ;  but  he  cannot  open 
a  new  mine  unless  the  privilege  of  doing  so  is 
expressly  granted:  Ibid. 

15.  After  sale  of  mining  lands  on  execution, 
the  debtor,  during  the  fifteen  months  he  is 
allowed  to  remain  in  possession,  has  no  less 
rights  than  a  tenant  for  years ;  he  may  not 
open  new  mines,  but  the  old  ones  he  may 
work  in  the  customary  and  reasonable  way, 
and  may  sell  the  ore  produced:  Ward  v. 
Carp  River  Iron  Co.,  47  M.  65,  50  M.  532. 

16.  "Where  a  lease  of  land  for  mining  iron 
ore  upon  a  royalty  expressly  reserves  to  the 
lessors  the  use  and  possession  of  the  land  for 
every  other  purpose,  and  restricts  the  lessees' 
right  to  cut  timber  to  such  as  may  be  wanted 
for  mining  purposes,  the  lessees  are  not  liable 
for  the  stipulated  royalty  upon  the  ore,  if, 
upon  diligent  search  and  exploration,  no  iron 
ore  is  found  and  none  exists  in  or  under  the 
soil ;  but  they  are  liable  to  pay  the  taxes  upon 
the  property  as  agreed  in  the  lease :  Oribben  v. 
Atkinson,  64  M.  651. 

17.  Royalties  under  a  mining  lease  cannot 
be  recovered  by  the  landlord  from  the  lessee's 
assignees  whom  he  has  excluded  from  posses- 
sion and  from  working  the  mine :  Pendill  v. 
Eells,  67  M.  657  (Jan.  5,  '88). 

18.  A  demand  for  payment  of  rent  or  roy- 
alty due,  though  necessary  before  re-entry, 
may  be  waived  by  the  parties.  Notice  of  re- 
entry or  of  the  intention  to  re-enter  is  not 
necessary:  Pendill  v.  Union  Mining  Co.,  64 
M.172. 

III.  Mining  companies. 

10.  Under  H.  S.  §  4004,  the  company's  busi- 
ness office  may  be  in  one  county  and  the  min- 


ing business  be  carried  on  in  another:  Van 
Etten  v.  Eaton,  19  M.  187. 

20.  A  mining  company  has  power  to  buy 
timber:  Adams  Mining  Co.  v.  Senter,  26  M.  78. 

21.  But  such  a  company  cannot  issuo  ac- 
commodation paper  and  deliver  it  to  third 
persons :  Beecher  v.  Dacey,  45  M.  92. 

22.  The  fact  that  the  president  and  treas- 
urer of  a  mining  company  who  are  also  its 
sole  corporators  having  substantial  interests 
oonducted  their  business  as  if  they  were  part- 
ners does  not  enable  one  who  did  not  deal  with 
them  as  partners  to  recover  for  notes  given 
and  taken  as  corporate  notes  unless  he  shows 
a  corporate  liability:  iVew  York  Iron  Mine  v. 
Negaunee  Bank,  89 11  644. 

As  to  the  powers  of  superintendents  and 
general  agents  of  mining  .companies,  see  Cor- 
porations, §§  80-86,  140. 

23.  H.  S.  g  4052,  providing  that  alienations 
or  mortgages  of  lands,  etc.,  of  mining  com- 
panies should  have  no  force  or  effect  unless 
authorized  by  a  three-fifths  vote  of  stock  at  a 
meeting  called  by  notice  as  provided  in  H.  S. 
§  4051,  was  enacted  to  protect  the  interests  of 
stockholders,  and  would  not  enable  others  to 
raise  questions  of  irregularity  as  to  the  notice : 
Beecher  v.  Marquette  A  P.  R.  M.  Co.,  45  M. 
103. 

See  Corporations,  §  187. 

24.  H.  8.  ■§  4015,  which  was  passed  to  con- 
firm sales  or  leases  by  mining  companies  that 
had  been  made  in  good  faith  and  for  value 
though  not  according  to  the  requirements  of 
H.  S.  §  4053  (see  supra,  §  28),  did  not  make 
such  sales,  etc.,  presumptive  evidence  of  their 
rightful  character ;  but  it  must  still  be  shown 
that  they  were  in  good  faith,  etc. :  Marquette, 
H.&0.  R.  Co.  v.  Atkinson,  44  M.  166. 

As  to  stock  in  such  companies,  and  as  to 
transfers  and  forfeitures  thereof  and  assess- 
ments thereon,  see  Corporations,  §§  34,  37, 
88,  43,  44,  203,  205,  206. 

As  to  liability  of  stockholders  for  labor  debts, 
see  Corporations,  §§  211,  212,  221,  223,  251, 
255. 

Penalty  for  failure  to  file  report,  see  Cor- 
porations, §§  109,  110. 

As  to  custom  excusing  mining  superintend- 
ent from  paying  rent,  see  Custom  and  Usage, 
§29. 

IY.  Liability  fob  injuries. 

26.  An  injury  from  a  mining  blast  to  a 
person  passing  along  a  thoroughfare  on  the 
premises  of  the  mining  company  is  not  ex- 
cused by  the  fact  that  the  road  is  not  a  pub- 
lic highway,  if  the  company  had  opened  it  for 
the  convenience  of  all  persons  who  had  oo- 
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casion  to  use  it:  Beauchamp  v.  Saginaw  Min- 
ing Co.,  50VM.  168. 

26.  A  mutual  understanding  between  ad- 
joining mining  companies  that  each,  in  blast- 
ing, may  throw  rock  upon  the  other's  prem- 
ises will  be  no  defenoe  to  an  action  for  injury 
to  a  person  rightfully  on  such  premises :  Ibid. 

27.  It  is  negligence  not  to  keep  mining 
works  reasonably  well  protected  from  a  com- 
mon danger,  such  as  that  of  falling  rocks: 
Lake  Superior  Iron  Co.  v.  Erickson,  89  M. 
492;  James  v.  Emmet  Mining  Co.,  55  M.  835. 

28.  Timbering  put  up  in  a  mine  to  stay  the 
walls  must  be  adapted  to  the  incidents  of  min- 
ing, such  as  the  falling  of  ore  and  rock,  and 
the  shock  of  explosions;  and  where  experi- 
enced raining  men  differ  in  their  testimony  as 
to  the  adequacy  or  inadequacy  of  such  timber- 
ing, it  is  for  the  jury  to  form  their  own  con- 
clusions: James  v.  Emmet  Mining  Co.,  55  M. 
885. 

29.  A  declaration  for  an  injury  caused  by 
the  caving-in  of  the  surface  over  a  mine  will 
cover  a  case  in  which  the  caving-in  was  due 
in  part  to  the  insufficiency  of  lateral  supports, 
and  need  not  be  confined  to  one  in  which  the 
surface  fell  in  because  of  the  removal  of  that 
on  whioh  it  rested :  Ibid. 

80.  If  the  owner  of  a  mine  turns  it  over  to 
contractors  when  he  knows  or  should  know 
that  it  is  in  an  unsafe  condition-,  he  is  liable 
for  an  injury  to  a  miner  who  goes  to  work  in 
ignorance  of  the  danger:  Samuelson  v.  Cleve- 
land Iron  Mining  Co.,  49  M.  164. 

31.  But  mere  ownership  of  a  mine  does  not 
impose  the  duty  of  keeping  it  in  safe  condi- 
tion ;  the  owner  may  transfer  the  responsibil- 
ity to  lessees  or  contractors,  unless  he  retains 
control  and  gives  others  to  understand  that 
they  may  rely  upon  him  to  protect  them  from 
the  negligence  of  the  occupants:  Ibid. 

32.  And  where  the  owner  of  a  mine  in 
proper  condition  contracted  with  certain  per- 
sons to  work  it,  but  the  contract  provided  that 
the  latter,  not  the  owner,  should  be  liable  for 
injuries  to  workmen,  a  stipulation  in  the  con- 
tract providing  that  when  the  contractors  re- 
paired the  mine  the  work  should  be  done 
under  the  supervision  of  a  person  designated 
by  the  owner,  it  was  held  that  such  stipula- 
tion did  not  require  the  owner  to  supervise, 
but  merely  gave  him  the  right  to  do  so,  and 
that  neglect  of  his  own  interests  in  this  re- 
gard would  not  render  him  liable  for  injuries 
to  miners:  Ibid. 

33.  Where  a  mining  company  contracting 
for  the  removal  of  ore  reserves  to  itself  the 
power  of  guarding  the  mine  from  dangers,  it 
is  liable  for  such  injuries  as  employees  of  the 


! 
contractors  suffer,  without  their  own  fault, 
from  want  of  protection ;  and  its  responsibil- 
ity is  not  changed  by  the  fact  that  the  work  is 
done  by  the  ton  instead  of  by  the  day:  Lake 
Superior  Iron  Co.  v.  Erickson,  89  M.  492. 

34.  A  common  workman  employed  about  a 
mine,  but  not  himself  a  miner,  is  not  a  fellow- 
employee  of  the  miners  in  any  such  sense  that 
he  cannot  recover  for  an  injury  caused  him  by 
the  mining  operations:  James  v.  Emmet  Min- 
ing Co.,  55  M.  385. 

35.  It  is  for  the  jury  to  decide  whether  an 
employee  is  guilty  of  contributory  negligence 
in  passing  from  a  pit  mine  by  way  of  an  in- 
clined track  upon  which  a  "skip-car"  is  ran 
and  which  track  is  generally  used  by  the  men, 
it  being  the  most  convenient  though  not  the 
only  way  of  reaching  the  mine:  Luke  v. 
Wheat  Mining  Co.,  71  M.  —  (July  11,  '88). 

As  to  evidence  in  action  against  mining 
company  for  injury  to  contractor's  employee, 
see  Evidence,  §  571. 


MORTGAGES. 

L  General  principles. 

(a)  Nature  of  mortgage. 

(b)  What  constitutes;  equitable  mort- 

gages. 

(c)  Deeds  absolute  on  their  face;  de- 

feasance. 

1.  Generally. 

2.  Construction;  evidence. 

3.  Defeasance. 

(d)  Renewal. 

H.  Validity;  construction. 
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1.  Generally. 
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1.  Generally. 
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VI  RIGHTS,  ETC.,  OF  SUBSEQUENT  PURCHAS- 
ERS OB  ENCUMBRANCERS ;  ASSUMP- 
TION OF  MORTGAGE ;  MARSHALLING 
SECURITIES. 

(a)  In  general. 

(b)  Assumption  of  mortgage. 

(c)  Marshalling  securities. 
YE.  Assignment. 

(a)  What  commutes;  validity. 

(b)  Effect;  right*,  etc.,  of  assignees. 

VHL  SUBROGATION. 

IX.  Payment     and     sattsf action  ;     dis- 

charge; RELEASE;  MERGER. 

(a)  Payment  and  satisfaction. 

1.  Presumptions;  what  consti- 
tutes. 

S.  To  whom  payment  may  be 
made. 

3.  Application  of  payments. 

(b)  Discharge. 

1.  In  general. 

8.  Discharge  by  tender. 
3.  Penalty   for    failure   to   dis- 
charge. 

(c)  Release. 

(d)  Merger. 

X.  Foreclosure  in  equity. 

(a)  When  right  of  foreclosure  exists. 

X.  In  general. 

2.  Lapse   of   time;   limitations; 

laches. 

3.  Effect  of  proceedings  at  law 

or  of  statutory  foreclosure. 

(b)  Defences. 

(c)  Parties. 

1.  Who    may  foreclose    or    be 

joined  as  complainants. 

2.  Defendants. 

(d)  Pleadings. 

1.  The  bill. 

2.  The  answer;  cross-bill. 

8.  What  evidence  warranted  by 
the  pleadings;  variance. 

(e)  What  matters  can  be  litigated. 

(f)  Publication;  absent,  etc.,  defend- 

ants. 

(g)  Evidence;  burden  of  proof;  produc- 

tion of  the  securities;  reference. 
(h)  Receivers. 
(i)  Decree. 

1.  Form ;  what  may  include. 

2.  Personal    decrees    for    defi- 

ciency. 

3.  Validity  and  effect;   conclu- 

siveness. 
<j)  Sale. 

1.  When  may  be  made ;  notice. 

2.  Method   and  order   of   sale; 

marshalling  securities. 
Vol,  II— » 


X.  Foreclosure  in  equity— continued, 
(j)  Sale — continued. 

8.  Who  may  purchase ;  rights  of 
purchasers. 

4.  Report  and  confirmation. 

5.  Setting  aside  sale. 

6.  Surplus  moneys. 

(k)  Proceedings   for   further  decree 

upon  instalments. 
(1)  Proceedings  to  collect  deficiency. 
XI.  Foreclosure  by  advertisement. 

(a)  Generally;  when  appropriate'  or 

allowable;  who  can  foreclose. 

(b)  Notice  of  sale. 

(c)  Sale. 

1.  In  general. 

2.  Surplus  moneys. 

8.  Rights  of  purchasers. 

4.  Proof  of  foreclosure  and  sale. 

5.  Deeds. 
XII.  Redemption. 

(a)  The  right  in  general. 

(b)  Proceedings  in  equity. 

1.  When  allowed;  who  enti'Jed. 

2.  Pleadings  and  practice. 
8.  Decree. 

(c)  Statutory  redemption  front  fore- 

closure by  advertisement. 
XIIL  Actions  at  law  fob  the  debt  or  de- 
ficiency. 

As  to  mortgages  by  administrators  and 
guardians,  see  Estates  of  Decedents,  §§  882- 
842;  Guardianship,  §§  111,  112. 

As  to  Chattel  Mortgages,  see  that  title. 

When  fraudulent  as  against  creditors,  see 
Fraud,  H. 

As  to  notice  and  recording,  see  Notice  ; 
Recording  Acts. 

Taxation  valid,  see  Constitutions,  §  881. 

I.  General  principles. 

(a)  Nature  of  mortgage. 

1.  A  mortgage  is  no  longer  in  this  state 
what  it  was  originally  at  the  common  law  —  a 
grant  of  the  land  to  the  mortgagee,  defeasible 
upon  condition  subsequent,  and  to  become  ab- 
solute on  failure  to  pay  at  the  specified  time. 
It  is  a  mere  chattel  interest,  a  security  or  lien 
upon  the  land  for  the  debt,  which  can  be  en- 
forced only  by  sale  on  foreclosure.  The  estate 
in  the  land  is  still  in  the  mortgager ;  his  title 
is  a  legal  one,  and  the  mortgagee  gets  no  title 
or  right  of  possession  until  after  foreclosure : 
Dougherty  v.  Randall,  8  M.  581;  Batty  v. 
Snook,  5  M.  281 ;  Caruthers  v.  Humphrey,  12 
M.  270:  Ladue  v.  Detroit  <fc  M.  R.  Co.,  18  M. 
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380;  Hogsett  v.  Ellis,  17  M.  851;  Ormsby  v. 
Barr,  22  M.  80 ;  Gorham  v.  Arnold,  22  M.  247 ; 
Wagar  v.  Stone,  36  M.  864;  Hazeltine  v. 
Granger,  44  M.  508. 

Further  as  to  the  rights,  etc.,  of  mortgager 
and  mortgagee,  see  infra,  TV,  V. 

2.  Though  mortgages  are  not,  in  this  state, 
conveyances  of  lands,  yet  they  are  included  in 
the  term  "  deed  "  in  the  statute  punishing  the 
uttering  of  forged  deeds :  People  v.  Caton,  25 
M.  388. 

(b)   What  constitutes,'  equitable   mort- 
gages. 

3.  An  instrument  in  trust  executed  by  a 
railroad  company  to  secure  the  payment  of 
bonds  was  held  to  be  a  mortgage  in  the  ordi- 
nary sense  of  the  term,  not  a  sale :  Chippewa 
Supervisors  v.  Auditor-General,  65  M.  408 
(April  14,  '87). 

4.  A  written  agreement  between  the  parties 
to  a  deed  made  at  the  same  time,  and  allow- 
ing the  grantor  to  keep  possession  of  part  of 
the  property  deeded,  for  a  specified  term,  in 
consideration  of  his  assistance  in  selling  it 
again,  in  which  event  he  was  to  receive  cer- 
tain specified  benefits,  held  not  to  operate  to 
give  the  grantor  a  lien  in  the  nature  of  a  mort- 
gage, and  to  be  no  defence  to  a  summary  pro- 
ceeding by  the  grantee  under  the  statute  to 
obtain  possession  of  the  land  at  the  expiration 
of  the  term  therein  granted :  Ellis  v.  Brown, 
29  M.  259. 

5.  An  assignment  of  a  mortgage  of  lands 
for  the  purpose  of  securing  the  assignor's  debt 
constitutes  a  mortgage  of  a  mortgage :  Gray- 
don  v.  Church,  7  M.  86;  Wallace  v.  Finnegan, 
14  M.  170. 

6.  Where  an  assignment  of  a  land  certificate 
is  meant  by  the  parties  as  security  for  debts 
existing  and  to  be  incurred,  the  relation  estab- 
lished between  them  is  that  of  mortgager  and 
mortgagee:  Gunderman  v.  Gunnison,  39  M.  813. 

7.  Defendant  having  assigned  certain  land 
certificates,  in  form  absolutely,  but  in  fact  as 
security  for  debts  ho  was  owing  to  complain- 
ants and  for  advances  to  be  made,  and  having 
afterwards  paid  up  the  indebtedness  and  ad- 
vances, but  desiring  further  advances,  it  was 
arranged  he  should  redeliver  the  assignments 
as  security  for  such  further  advances  as  com- 
plainants should  make  him;  and  redelivery 
thereof  being  made,  further  advances  were 
made  by  complainants  on  the  faith  of  such  se- 
curity, and  settlements  were  bad  from  time 
to  time  and  defendant's  due-bill  taken,  with 
interest  at  ten  per  cent,  for  the  amount  found 
due.    Held,  that  a  bill  in  equity  will  lie  on 


complainants'  behalf  for  an  accounting,  as  to 
the  amount  of  such  advances  and  for  the  fore- 
closure and  sale  of  such  securities  unless  pay- 
ment should  be  made  in  a  reasonable  time,  in 
which  event  the  certificates  are  to  be  assigned 
back:  Case  v.  MeCabe,  85  M.  100. 

8.  A  conveyed  a  farm  to  B..  his  son-in-law, 
in  consideration  of  $3,500.  By  the  same  in- 
strument, B.  bound  himself  to  pay  the  debts 
of  A.,  especially  a  mortgage  on  the  farm,  and 
to  account  to  A.  for  the  balance  of  the  $3,500, 
after  paying  the  debts ;  and  B.  promised  and 
obligated  himself,  besides  the  payment  of  the 
$2,500,  to  board,  lodge  and  clothe  A.,  in  health 
and  in  sickness,  during  bis  natural  life,  etc., 
and  A.  reserved  to  himself  the  right  to  live 
with  B. ;  and  for  the  security  of  the  payment 
of  the  $2,500,  and  the  fulfilling  the  "  clauses 
and  conditions"  above  stated,  B.  was  not  to 
give,  alien,  exchange  or  sell  the  farm  without 
permission  of  A.,  and  the  farm  was  to  stand 
hypothecated  until  the  payment  in  full  of  the 
$3,500,  when  A.  was  to  "release  the  present 
mortgage  in  a  legal  manner."  Held  not  to  be 
a  deed  of  trust,  or  a  deed  upon  condition,  but 
an  absolute  deed,  incorporating  within  it  a 
lien  in  the  nature  of  a  mortgage :  Campau  v. 
Chene,  1  M.  400. 

0.  An  agreement  in  writing,  intended  by 
the  parties  to  give  a  lien  on  real  estate  for  the 
payment  of  a  debt,  though  not  witnessed  as 
required  by  statute  to  convey  real  estate,  is 
good  as  an  equitable  mortgage:  Abbott  t>. 
Godfroy's  Heirs,  1  M.  178. 

10.  P.  contracted  to  sell  to  A  the  undivided 
half  of  a  tract  of  land  at  a  price  specified  in 
the  contract,  and  by  the  same  contract  A 
agreed  to  render  his  personal  services  in  the 
care,  management  and  sale  of  the  land.  P. 
conveyed  to  A  the  land  in  pursuance  of  the 
contract,  taking  back  a  mortgage  to  secure  its 
performance.  A.  having  failed  to  perform  on 
his  part,  P.  files  a  bill  to  foreclose  the  mort- 
gage and  claims  an  equitable  lien  upon  bis  in- 
terest in  the  land,  not  only  for  the  value  of 
services  which  were  not  rendered,  as  required 
by  the  contract,  but  for  the  amount  of  a  de- 
duction from  the  real  value  of  the  interest 
sold  to  A.,  made  as  a  special  inducement  to  A. 
to  enter  into  the  contract.  Held,  that  the 
considerations  moving  P.  to  contract  with  A. 
were  of  such  a  nature  as  to  present  an  inher- 
ent difficulty  in  the  attempt  to  estimate  the 
pecuniary  damage  to  P. ;  and  whether  or  not 
P.  would  have  a  remedy  at  law  for  damages 
occasioned  by  the  breach  of  contract,  they  are 
of  a  character  too  uncertain  to  constitute  the 
subject  of  an  equitable  mortgage,  or  a  vend- 
or's lien :  Payne  v.  Avery,  21  M.  624, 
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11.  A  wife  gave  a  deed  of  her  separate  es- 
tate, in  which  her  husband  joined,  to  secure  a 
loan  made  to  them,  and  all  parties  executed  a 
written  instrument  explaining  the  transaction. 
This  arrangement  was  abandoned,  however, 
and  the  lender  made  a  new  one  with  the  hus- 
band to  which  the  wife  did  not,  so  far  as  ap- 
pears, assent,  and  which  was  confined  to  se- 
curing debts  of  the  husband.  Held,  that  pro- 
ceedings would  not  lie  to  enforce  the  deed  as 
an  equitable  mortgage:  Harvey  v.  Galloway, 
48  M.  581. 

12.  A  stipulation  for  insurance' for  a  mort- 
gagee's benefit  was  held  in  equity  to  be  an 
adjunct  to  the  mortgage,  and  as  binding  the 
mortgager  and  all  others  in  his  place  without 
notice:  Miller  v.  Aldrich,  81  M.  406. 

(c)  Deeds  absolute  on  their  face;  de- 
feasance. 

1.  Generally. 

As  to  rights  under  deeds  in  form  absolute, 
see  infra,  §§  228,  229,  234,  287,  288.  ♦ 

13.  To  render  a  conveyance  absolute  in  its 
terms  a  mortgage,  it  must  be  so  in  its  incep- 
tion. It  can  never  become  a  mortgage  by  any 
subsequent  act ;  and  if  it  once  become  an  ab- 
solute deed  for  a  moment  it  must  always  re- 
main so:  Stcetland  v.  Stoetland,  8  M.  482. 

14.  Where  it  appears  that,  by  express  agree- 
ment of  the  parties,  a  debt  due  from  the 
grantor  to  the  grantee  was  extinguished  by 
the  deed,  or  that  the  money  paid  was  not  ad- 
vanced by  way  of  loan,  or  that  it  is  at  the  op- 
tion of  the  grantor  to  refund  or  to  keep  the 
money,  the  transaction  is  a  conditional  sale 
and  not  a  mortgage.  But  if  the  remedies  of 
grantor  and  grantee  are  reciprocal  —  the 
former  bound  to  repay  the  money,  the  latter 
to  reconvey  the  premises  —  then  the  deed  will 
be  construed  a  mortgage :  Ibid. 

15.  An  instrument  of  conveyance  that  on 
its  face  purports  to  be  given  to  secure  a  pay- 
ment is  merely  a  mortgage :  Coicles  v.  Marble, 
37  M.  158. 

16.  Where  a  deed  is  given  by  a  debtor  to 
his  creditor  to  secure  a  debt,  the  effect  only  of 
a  mortgage  can  be  given  to  the  transaction, 
whatever  the'  intent  of  the  parties:  Hosley  v. 
Holmes,  27  M.  410. 

17.  A  deed  may  be  properly  taken  as  secu- 
rity when  the  amount  to  be  secured  is  uncer- 
tain and  depends  on  future  advances:  Abbott 
v.  Gregory,  30  M.  68. 

18.  A  debtor  conveyed  certain  lands  to  a 
trustee  to  be  sold  for  the  payment  of  debts,  and 
the  deed  provided  that  the  surplus  and  all  un- 


sold lands  be  returned  to  him  after  deducting 
costs  and  expenses.  Held,  that  it  was  properly 
treated  as  a  mortgage:  State  Bank  v.  Cha- 
pelle,  40  M.  448. 

18.  A  conveyance  of  land  to  trustees  to  se- 
cure an  indebtedness  is  only  a  mortgage,  and 
does  not  preclude  the  owner  from  claiming  the 
title  in  fee  and  seeking  relief  against  an  illegal 
tax:  Flint  «*  P.  M.  R.  Co,  v.  Auditor-General, 
41  M.  685. 

20.  A  quitclaim  deed  cannot  be  considered 
as  a  final  surrender  of  all  the  grantor's  inter- 
est, where  the  intention  was  in  fact  to  secure 
the  grantee  for  a  debt  due  him  from  the 
grantor,  and  enable  him  to  dispose  of  the 
property  the  more  readily  for  the  satisfaction 
of  the  debt:  Outfit*  v.  Sheldon,  47  M.  262. 

21.  A  deed  to  secure  money  lent,  but  with 
an  understanding  that  the  land  is  redeemable 
by  its  payment,  is  a  mortgage  as  between  the 
parties  and  those  who  purchase  from  them 
with  notice:  Hurst  v.  Beaver,  50  M.  612. 

22.  On  exchanging  real  estate  one  of  the 
parties  gave  notes  secured  by  a  mortgage 
upon  that  which  he  received,  but  afterwards, 
being  unable  to  pay  them,  reconveyed  the 
property  on  an  oral  agreement  that  the  other 
party  should  sell  it,  satisfy  the  mortgage  from 
the  proceeds,  and  pay  him  the  surplus.  The 
latter  sold  the  property,  but  did  not  pay  over 
the  surplus,  and  the  former  recovered  judg- 
ment for  it  in  another  state,  on  which  judg- 
ment he  afterwards  brought  suit  in  this  state. 
Held,  (1)  that  the  plaintiff's  right  to  recover 
in  the  former  suit  was  based  on  the  fact  that 
the  reconveyance  was  meant  only  as  a  mort- 
gage ;  (2)  that  defendant's  offer  in  the  latter 
suit  to  show  how  the  property  was  paid  for 
when  first  conveyed  was  rendered  immaterial 
by  the  judgment;  (8)  that  in  the  later  suit  the 
defendant's  offer  of  the  reconveyance  to  show 
that  he  was  entitled  to  wheat  growing  on  the 
land,  and  to  the  rent  of  the  premises  to  the 
date  of  their  sale,  the  plaintiff  having  kept 
possession,  was  properly  rejected,  it  having 
been  adjudged  that  the  conveyance  was  only 
a  mortgage,  and  that  the  mortgagee  had  re- 
ceived the  fnll  amount  of  his  debt:  Hunt  v. 
Middletworth,  44  M.  448. 

23.  Where  a  judgment  debtor  gave  to  the 
attorney  of  the  creditor  a  deed  of  lands  au- 
thorizing him  to  sell  and  dispose  of  them,  and 
apply  the  money  in  payment  of  the  judgment, 
and  to  execute  and  deliver  to  the  purchaser  a 
deed,  provided  the  judgment  was  not  paid  in 
six  months  from  that  time ;  and  the  judgment 
not  being  paid  the  attorney  caused  the  lands 
to  be  sold  at  public  auction,  and  they  were 
struck  off  to  the  creditor  who  was  the  highest 
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bidder,  it  was  held  that  the  deed  was  a  mort- 
gage, and  the  right  of  redemption  could  not 
be  barred  except  by  foreclosure  either  at  law 
or  in  equity :  Comstock  v.  Howard,  W.  110. 

24.  Where  the  grantee  in  a  deed  absolute 
given  as  a  security  sells  and  conveys  to  one 
who  has  full  notice  of  all  the  facts,  such  sec- 
ond grantee  will  take  no  greater  interest  than 
his  grantor  had  in  the  premises,  and  he  will 
hold  them  subject  to  be  redeemed  on  payment 
of  the  amount  due  on  the  mortgage:  Wads- 
worth  v.  Loranger,  H.  113;  Emerson  v.  At- 
water,  1  M.  13. 

2.  ■  Construction ;  evidence. 

25.  In  doubtful  cases  courts  of  equity  in- 
cline to  construe  a  deed  with  a  condition  to  be 
a  mortgage ;  and  may  do  so  where  a  deed  and 
bond  to  convey  are  concurrent  instruments,  in 
the  absence  of  facts  showing  the  intention  of 
the  parties  to  be  otherwise :  Swetland  v.  Swet- 
land,  3  M.  482. 

26.  In  doubtful  cases  the  court  will  lean  to 
the  conclusion  that  a  security  rather  than  a 
conditional  sale  was  intended ;  and  where  the 
idea  that  a  security  was  intended  is  conveyed 
with  reasonable  distinctness  by  the  writings, 
and  no  evil  practice  or  mistake  appears,  the 
court  will  incline  to  regard  the  transaction  as 
a  security,  because  of  the  general  .reasons 
which  in  all  oases  of  uncertainty  favor  writ- 
ten evidence.  But  if.  it  satisfactorily  appears 
that  a  conditional  sale  was  intended,  the  trans- 
action must  retain  the  stamp  which  the  par- 
ties themselves  have  given  to  it:  Cornell  v. 
Hall,  23  M.  8T7. 

27.  A  deed  absolute  in  form  may  be  proved 
by  parol  to  have  been  intended  by  the  parties 
to  operate  only  as  a  mortgage  for  money 
loaned;  and  such  proof  will  entitle  the 
grantor  to  redeem :  Wadsworth  v.  Loranger, 
EL  118;  Emerson  v.  Atwater,  7  M.  12;  Van 
Wert  v.  Chidester,  81  M.  207 ;  Barber  v.  Milner, 
48  M.  248. 

28.  A  deed  in  form  absolute  given  by  one 
who  held  a  power  of  attorney  to  sell  and  con- 
vey may  be  shown  by  admissions  of  the 
grantee  to  be  a  mere  security  for  money 
loaned :  Jeffrey  v.  Hursh,  49  M.  81. 

20.  Whether  a  deed  in  form  absolute  was 
in  fact  a  mortgage  is  a  question  of  intent,  and 
such  intent  is  to  be  gathered  from  the  instru- 
ments executed  and  from  the  facts  and  cir- 
cumstances attending  the  transaction,  as  well 
as  from  other  testimony :  Jeffery  v.  Hursh,  58 
M.  246. 

30.  The  form  of  a  contract  cannot  prevent 
an  examination  of  the  whole  transaction  on  a 


bill  in  equity,  if  it  was  entered  into  in  contin- 
uation of  an  earlier  agreement:  Curtis*  v. 
Sheldon,  47  M.  262. 

81.  Parol  evidence  that  a  deed  prima  facie 
absolute  was  only  meant  as  a  mortgage  must 
be  explicit ;  mere  general  declarations  to  that 
effect  by  a  party  claiming  the  benefit  of  such 
a  construction  are  not  enough:  Johnson  v. 
Van  Velsor,  48  M.  208. 

32.  The  parol  evidence  to  show  that  a  war- 
ranty deed  absolute  in  form  was  intended  to 
secure  a  debt  and  to  operate  as  a  mortgage 
must  be  clear,  unequivocal  and  convincing,  or 
the  presumption  that  (he  instrument  is  what 
it  purports  to  be  must  prevail:  Cadman  v. 
Peter,  118  U.  S.  78. 

33.  To  establish  an  equitable  right  in  land* 
in  opposition  to  the  muniments  of  title  the 
parol  evidence  of  the  understanding  of  the 
parties  must  be  very  clear  and  distinct:  Van 
Wert  v.  Chidester,  81  M.  207. 

84.  One  who  files  a  bill  to  have  a  deed 

given  by  him  construed  as  a  mortgage  has 

the   burden   of  proving   beyond    reasonable 

doubt  that  this  was  actually  meant  to  be  its 

effect:  Tildenv.  Streeter,  45  M.  533. 

35.  A  bill  to  have  a  deed  construed  as  a 
mortgage  cannot  be  sustained  unless  there  is 
convincing  proof  in  complainant's  favor,  even 
though  defendant's  showing  is  such  as  to  es- 
tablish no  olaim  on  the  confidence  of  the 
court:  Ibid. 

36.  The  fact  of  relationship  between  the 
parties  to  a  bill  filed  to  have  a  deed  construed 
as  a  mortgage  has  no  force  except  as  it  is  per- 
tinent to  the  ease  and  will  aid  in  proving  or 
disproving  it:  Ibid. 

37.  In  a  suit  brought  by  the  executors  of 
the  grantee  in  a  deed  absolute  to  have  it  de- 
clared a  mortgage  and  foreclosed,  and  the  pro- 
ceeds applied  upon  the  payment  of  the  debt, 
the  court  was  equally  divided  as  to  whether 
the  evidence  showed  the  deed  was  intended  as 
a  mortgage  or  not:  McMillan  v.  Bissell,  68 
M.  66. 

38.  The  question  whether  a  deed  absolute 
was  meant  as  a  mortgage  or  not  may  properly 
be  submitted  to  a  jury  where  the  fact  depends 
on  extraneous  matters:  Stevens  v.  Hulin,  53 
M.  08. 

3.  Defeasance. 

38.  Where  land  is  conveyed  by  a  debtor  to 
his  creditor,  and  an  instrument  given  back 
which  shows  that  the  land  is  to  be  reoonveyed 
on  payment  of  the  debt,  such  instrument  can- 
not be  regarded  as  an  agreement  for  the  sale 
of  the  land,  but  the  transaction  is  plainly  a, 
conveyance  of  the  land  as  security  for  the 
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debt — in  other  words,  a  mortgage:  Enos  v. 
Sutherland,  11  M.  588. 

40.  Where  a  contract  is  thus  given  which 
is  really  an  instrument  of  defeasance,  it  is  not 
essential  that  it  bejeeaied :  Ibid. 

41.  Where  A.,  being  indebted  to  B.  m  the 
sum  of  $3,000,  secured  on  real  estate,  con- 
veyed to  him  the  same  real  estate,  and  took 
back  a  contract  for  the  purchase  of  it  from  B. 
for  $2,000,  payable  as  therein  specified,  which 
contract  provided  that  "time  is  now,  and 
shall  be  at  all  times,  considered  and  deemed  a 
material  part  of  this  contract ; "  and  that  on 
default  being  made  by  A.  in  any  of  its  condi- 
tions to  be  performed  by  him,  be  should  there- 
upon forfeit  all  rights  under  the  same,  and  be 
thereafter  a  tenant  at  will  to  B.  at  a  specified 
yearly  rent;  and  it  appeared  that  the  transac- 
tion was  intended  merely  to  secure  B.  the 
$2,000  doe  him,  held  to  be  a  mortgage;  and 
that  A.  did  not  forfeit  his  right  to  redeem  by 
a  failure  to  pay  at  the  time  specified :  Batty 
v.  Snook,  5  M.  281. 

42.  The  mortgager  of  land  that  was  worth 
considerably  more  than  the  mortgage  debt 
deeded  it  to  the  mortgagee  and  took  back  a 
contract  of  sale  which  provided  that,  in  case 
of  default  in  payment,  the  party  of  the  first 
part  should  be  entitled  to  immediate  posses- 
sion, and  should  also  have  a  lien  on  the  crops. 
Held,  that  the  deed  and  contract  together, 
should  be  construed  as  a  mortgage,  amount- 
ing, only,  to  a  change  in  the  form  of  a  security 
for  a  continuing  liability,  and  that  it  was  un- 
important that  the  conveyance  and  defeasance 
were,  as  indeed  was  formerly  customary,  sep- 
arate instruments:  Ferris  v.  Wilcox,  51  M. 
105. 

43.  The  character  of  a  deed  as  security  is 
not  destroyed  by  the  fact  that  no  defeasance 
was  given  until  after  the  delivery  of  the  deed, 
provided  the  transactions  were  substantially 
contemporaneous  and  were  manifestly  meant 
to  amount  to  a  mortgage :  Jeffery  v.  Burgh, 
58  M.  246. 

44.  The  recital  in  a  bond  of  defeasance  that 
the  obligor  will  reconvey  such  interest  as  he 
has  now  acquired  establishes  the  contempo- 
raneous character  of  the  deed  and  defeasance 
and  cannot  be  contradicted  by  parol :  Ibid, 

45.  A  bond  of  defeasance,  being  under  seal, 
is  an  instrument  of  as  high  order  as  the  deed 
which  it  accompanies:  Ibid. 

48.  A  bond  to  reconvey  is  valid  as  a  defeas- 
ance even  though  it  covers  lands  belonging  to 
a  third  person  and  included  with  the  grantor's 
land  by  virtue  of  a  power  of  attorney  to  him 
to  sell  them.  It  would  be  good  at  law  as  to 
the  grantor's  land,  and  in  equity  as  to  the  third 


person's,  the  last  not  being  mortgageable  under 
a  power  of  sale :  Ibid. 

47.  A  deed  absolute  taken  in  connection 
with  a  bond  or  separate  defeasance  or  agree- 
ment, executed  at  the  same  time,  to  reconvey 
on  payment  of  a  stated  sum,  constitutes  a 
mortgage  if  the  instruments  are  of  the  same 
date  or  are  executed  and  delivered  at  the  same 
time  and  as  one  transaction.  When  this  is  the 
case  it  is  a  conclusion  of  law  that  they  consti- 
tute a  legal  mortgage :  Ibid. 

48.  A  prior  unrecorded  defeasance  holds  as 
against  an  attachment  lien :  Columbia  Bank  v. 
Jacob*,  10  M.  849. 

49.  A  defeasance  is  not  required  to  be  re- 
corded except  where  it  relates  to  a  conveyance 
in  form  absolute:  Ruuell  v.  Waite,  W.  81. 

(d)  Renewal. 

60.  A  mortgage  debt  having  been  extin- 
guished by  a  deed  of  the  premises  to  the  mort- 
gagee, who  contracted  to  reconvey  the  re- 
mainder after  satisfying  the  indebtedness  out 
of  the  property,  it  could  be  revived  as  a  lien 
upon  the  property  only  by  a  mutual  rescission 
of  the  deed  and  contract,  which  would  imply 
a  reconveyance  so  far  as  to  put  all  parties  in 
statu  quo,  or  by  a  new  subsequent  agreement 
founded  upon  a  new  and  sufficient  considera- 
tion ;  it  would  be  idle  to  talk  of  the  abandon- 
ment of  the  contract  under  the  circumstances : 
McCabe  v.  Farnsworth,  27  M.  52. 

61.  If  a  mortgage  debt  were  revived  by  a 
new  aud  subsequent  agreement,  the  obligation 
to  pay,  and  the  lien,  would  rest,  not  upon  the 
old  mortgage  and  note,  but  upon  the  new 
agreement,  which  alone  would  constitute  the 
basis  of  the  right  to  enforce  payment  or  to 
foreclose,  and  must  be  pleaded  in  an  action 
therefor.  Evidence  of  such  an  agreement,  or 
of  subsequent  dealings  had  in  reference  to  re- 
viving the  lien,  could  not  be  admitted  under  a 
foreclosure  bill  relying  upon  the  original  note 
and  mortgage:  Ibid, 

As  to  restoration  of  mortgage  discharged  by 
mistake,  see  Equity,  gg  244,  245,  881-383. 

II.  Validity;  oonstkuotion. 

As  to  mortgages  by  corporations,  see  Cor- 
porations, ?S  184-189;  Plank  Roads,  VI; 
Religious  Societies,  gg  17-25. 

(a)  Capacity  of  parties. 

52.  At  the  common  law  and  prior  to  H.  8. 
§  5657  one  could  not  give  a  valid  mortgage  on 
lands  held  adversely  to  him:  Hubbard  v. 
Smith,  2  M.  207. 
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53.  Where  land  is  conveyed  and  a  mortgage 
taken  back  for  the  purchase  money,  the  deed 
and  mortgage  together  constitute  but  one 
transaction,  and  the  title  only  passes  by  the 
deed  subject  to  the  mortgage.  And  where  the 
grantee  in  such  case  is  an  infant,  he  may  dis- 
affirm the  deed  on  coming  of  age,  but  by  re- 
taining the  land  he  affirms  the  mortgage: 
Young  v.  McKee,  13  M.  553. 

54.  A  mortgage  given  by  an  infant  feme 
covert  to  secure  her  husband's  debt  is  ab- 
solutely void:  Chandler  v.  McKinney,  6  M. 
217. 

55.  A  wife's  deed  absolute  in  form  cannot 
be  enforced  as  an  equitable  mortgage  where 
the  arrangement  was  simply  to  secure  the 
husband's  debt  and  was  not  assented  to  by 
her:  Harvey  v.  Qalloway,  48  M.  531. 

66.  A  married  woman  may  mortgage  her 
property  to  secure  her  husband's  or  another 
person's  debt :  Watson  v.  Thurber,  11  M.  457; 
Damon  v.  Beeves,  57  M.  347. 

57.  A  mortgage  made  by  an  insane  person 
was  set  aside  even  though  the  mortgager  was 
not  so  manifestly  insane  at  the  time  as  to  make 
fraudulent  the  conduct  of  the  mortgagee  in 
making  the  bargain  it  was  meant  to  secure: 
Curtis  v.  BrowneU,  42  M.  165. 

58.  The  mortgagees  of  an  insane  person's 
grantee  cannot  be  considered  bona  fide  pur- 
chasers in  order  to  uphold  the  deed:  Rogers  v. 
Blackwell,  49  M.  192. 

69.  A  mortgage  given  by  a  woman  of  feeble 
intellect  to  a  person  in  a  confidential  relation 
as  a  security  for  a  debt  of  her  son  was  set 
aside  on  the  ground  that  the  mortgager  did 
not  fully  understand  what  she  was  doing: 
Wartemberg  v.  Spiegel,  81 M.  400. 

60.  The  mere  addition  of  the  title  "  guard- 
ian "  to  the  name  of  a  mortgager  will  not  of 
itself  invalidate  the  mortgage  where  it  is  man- 
ifestly not  the  purpose  in  giving  it  to  act  as 
guardian:  Bray  ton  v.  Merithew,  56  M.  1G6. 

61.  A  mortgage  by  a  tenant  in  common 
upon  his  interest  for  his  individual  debt  is 
valid  unless  it  appears  that  the  real  estate  was 
purchased  out  of  partnership  funds  and  held 
for  partnership  purposes:  Ruppe  v.  Steinbach, 
48  M.  463. 

.  62.  One  who  holds  a  power  of  attorney  to 
sell  and  convey  lands  has  no  power  to  mort- 
gage them,  and  a  deed  from  him  in  form  ab- 
solute, but  given  as  a  mere  security  for  money 
loaned,  will  not  sustain  an  ejectment:  Jeffrey 
v.  Hursh,  49  M.  81,  58  M.  246. 

63.  There  can  be  no  mortgage  without  a 
mortgagee :  Sinclair  v.  Slawson,  44  M.  123. 

64.  A  mortgage  may  be  given  to  one  per- 


son in  trust  for  another :  Comstock  v.  Stewart, 
W.  110. 

'66.  A  county  may  take  security  from  an 
ex- treasurer  for  moneys  received  by  him  and 
not  accounted  for;  and  may  take  it  in  the 
name  of  a  trustee :  Bay  City  State  Bank  v. 
Chapette,  40  M.  447. 

66.  Where  A.  was  pardoned  on  condition 
he  secured  the  payment  of  $1,000  to  the 
county,  a  mortgage  securing  such  sum  was 
held  goo:l  though  made,  not  to  the  county  as 
such,  but  to  the  county  commissioners  charged 
by  law  with  "the  core  of  the  county  prop- 
erty, and  the  management  of  the  business' 
and  concerns  of  the  county ; "  by  implication 
of  law  a  trust  arose,  and  the  mortgagees  held 
as  trustees  for  the  county:  Rood  v.  Window, 
W.  340,  2  D.  68. 

67.  A  mortgage  executed  to  a  bank  organ- 
ized under  the  unconstitutional  law  of  1837 
cannot  be  foreclosed:  Huribvt  v.  Britain,  3 
D.  191. 

68.  A  mortgage  made  to  a  corporation  or- 
ganized under  a  void  law  cannot  be  enforced, 
but  a  receiver  for  the  corporation  can  demand 
an  accounting  in  equity  for  the  debt  sought  to 
be  secured  thereby,  such  accounting  to  be 
with  interest  after  allowing  all  payments 
made:  Burton  v.  Schildbach,  45  M.  504. 

(b)  Mistake;    coercion;  undue   influ- 
ence; fraud;  forgery. 

69.  A  wife's  claim  that  when  she  joined  in 
a  mortgage  with  her  husband  she  did  not 
know  that  it  included  certain  lands  belonging 
to  herself,  that  she  had  not  read  the  mortgage 
or  heard  it  read,  and  that,  if  she  'had,  she 
would  not  have  recognized  her  lands  by  the 
description,  was  not  sustained  where  it  ap- 
peared that  the  mortgagee  had  acted  in  good 
faith  and  had  done  nothing  to  mislead  her, 
and  where  the  security,  excluding  her  land, 
would  fall  far  short  of  satisfying  the  debt: 
Peake  v.  Thomas,  89  M.  584. 

70.  Where  a  husband,  having  got  his  wife's 
consent  to  mortgaging  her  land  for  the  pur- 
chase price  of  goods  bought  by  him,  ob- 
tained —  making,  however,  no  false  repre- 
sentations—  the  execution  of  a  mortgage 
covering,  in  addition  to  such  purchase  price, 
an  old  debt  of  his  whereof  she  was  not  in- 
formed, the  mortgage  was  held  valid  as  to  the 
purchase  price  only :  Smith  v.  Osborn,  33  M. 
410. 

71.  The  defences  of  undue  influence  and 
coercion,  set  up  by  a  married  woman  against 
a  mortgage  given  on  her  own  property  to  se- 
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core  her  husband's  debt,  were  held  not  sus- 
tained where  it  appeared  that  she  gave  it  with 
reluctance  and  after  much  persuasion  by  her 
husband,  and  at  first  declined  to  acknowledge 
it,  but  finally  made  an  acknowledgment  in 
the  usual  form  and  afterwards  admitted  the 
validity  of  the  security :  Watson  v.  Thurber, 
11  M.  457. 

72.  A  married  woman  sought  to  have  can- 
celled, on  the  ground  of  mistake  and  fraud  in 
the  execution,  a  mortgage  given  by  her  on 
her  lands  to  secure  her  husband's  debt,  but 
the  proofs  failed  to  make  out  her  case :  Frickee 
v.  Donner,  85  M.  151. 

73.  A  man  who  had  promised  to  loan 
money  to  a  widow  on  her  giving  him  a  mort- 
gage upon  lands  wherein  she  had  the  apparent 
legal  title  of  record,  fraudulently  procured 
from,  her  a  mortgage  naming,  without  her 
knowledge,  a  third  party  as  mortgagee.  No 
money  was  ever  paid  to  her  by  either  person, 
and  the  circumstances  were  such  that  the 
mortgagee  was  chargeable  with  knowledge  of 
all  facts  known  to  the  one  who  procured  the 
mortgage  for  him.  Held,  that  the  security 
was  not  enforceable  either  against  the  mort- 
gager or  against  the  interests  of  an  infant  heir 
for  whom  she  was  in  equity  holding  title: 
Terry  v.  Tuttle,  24  M.  206. 

74.  Where  a  mortgage  was  given  by  the 
vendee  in  a  land  contract  in  the  full  belief,  in- 
duced by  the  mortgagee's  acts  and  statements, 
that  the  rights  of  the  latter  were  paramount 
to  any  that  could  be  claimed  under  the  origi- 
nal contract,  and  that  he  had  done  nothing  to 
recognize  or  make  himself  responsible  for  sales 
by  the  mortgager's  vendors,  which  statements 
were  untrue,  the  mortgager  is  entitled  to  have 
the  mortgage  set  aside  as  procured  by  fraud, 
unless  he  was,  at  the  time,  chargeable  with 
such  notice  of  the  facts  as  should  preclude 
him  from  complaining :  Converse  v.  Blumrich, 
14  M.  109. 

75.  The  rightful  owner  of  lands  who  has 
given  a  mortgage  in  purchase  of  a  pretended 
title  fraudulently  obtained  and  set  up  against 
him  is  entitled  to  have  it  set  aside:  Hcmold  v. 
Bacon,  S6M.1. 

76.  A  purchase-money  mortgagee  who  had 
been  in  possession  of  the  land  for  Ave  years 
before  mortgaging  cannot  reduce  the  amount 
of  his  mortgage  by  showing  that  he  was  de- 
frauded in  the  purchase  by  false  representa- 
tions concerning  the  land  and  the  crops 
thereon:  Wright  v.  Peet,  86  M.  213. 

77.  Where  a  son  had  extorted  a  mortgage 
from  his  parents  by  oppressive  means  and  for 
an  inadequate  consideration,  while  he  was 
practically  in  a  position  of  guardianship  over 


them  and  their  property,  the  security  was  re- 
duced to  what  was  justly  due:  Botce  v,  Botae, 
42  M.  195. 

78.  A  mortgage  given  for  a  large  sum  by  a 
dissolute  spendthrift  upon  real  estate  to  which 
he  was  entitled  as  heir,  to  secure  payment  of 
small  earns  of  money  and  the  purchase  price 
of  lands  of  little  value  for  which  the  mort- 
gager had  no  use,  but  which  the  mortgagee 
required  him  to  buy  as  a  condition  of  lending 
him  any  money,  was  held  not  sustainable  in 
equity:  Butler  v.  Duncan,  47  M.  94. 

79.  A  son  agreed  to  support  bis  father  and 
family,  and  the  father  conveyed  his  farm  to 
him.  About  five  years  afterwards  the  son 
conveyed  the  farm  to  his  brother,  who  gave 
him  a  mortgage  on  it  for  some  stock  and  for 
expenditures  on  the  land.  The  grantee  im- 
mediately conveyed  the  land  to  the  father, 
who  knew  of  the  mortgage  and  did  not  com- 
plain of  it.  But  three  years  later  he  filed  a 
bill  asking  that  it  be  cancelled  as  fraudulent 
against  himself.  Held,  that  the  bill  could  not 
be  sustained  on  this  showing :  Tuttle  v.  Tuttle, 
41  M.  211. 

80.  A  mortgage  fraudulent  as  to  creditors 
may  be,  and  usually  is,  good  as  between  the 
parties,  if  there  is  a  consideration  to  support 
it:  Hess  v.  Final,  82  M.  515. 

81.  One  who  has  given  a  mortgage  to  be 
sold  for  a  fraudulent  purpose  cannot  set  up 
the  fraud  as  a  defence  to  the  mortgage  in  tho 
hands  of  a  bona  fide  purchaser :  Bloomer  v. 
Henderson,  8  M.  895. 

82.  A  voluntary  mortgage  is  fraudulent 
only  as  to  those  who  are  or  may  be  defrauded 
by  it :  Brigham  v.  Brown,  44  M.  59. 

88.  Nor  would  it  defraud  a  mere  subsequent 
mortgagee  actually  or  constructively  notified : 
Ibid. 

84.  The  burden  of  proving  fraud  alleged  as 
a  defence  to  a  mortgage  is  on  the  mortgager : 
Perrett  v.  Yarsdorfer,  87  M.  596. 

86.  A  mortgage  was  held  to  have  been 
forged,  and  foreclosure  was  denied,  where  it 
was  shown  that  the  mortgagee  was  a  grasp- 
ing money  lender,  unlikely  to  run  risks,  that 
the  mortgage  was  for  a  large  sum  on  prop- 
erty of  little  value,  contained  no  release  of 
dower,  and  had  been  assigned  without  any  ap- 
parent consideration  to  a  non-resident  brother 
of  the  mortgagee,  in  whose  name  the  foreclos- 
ure was  brought :  Matteson  v.  Morris,  40  M.  52. 

86.  A  forged  mortgage  is  not  valid  in  the 
hands  even  of  a  bona  fide  holder  unless  he 
came  into  possession  of  it  under  circumstancts 
creating  an  equity  in  his  favor  against  the 
nominal  mortgager:  Camp  v.  Carpenter,  52 
M.875. 
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(o)  Formal  requisites. 

87.  If  a  married  woman  freely  and  fully 
acknowledges  as  ber  free  act  and  deed  a  mort- 
gage ,to  which  her  name  was  penned  by  her 
husband  with  her  assent,  she  accepts  the  sig- 
nature as  her  own  and  is  bound  by  the  mort- 
gage: Johnson  v.  Van  Velsor,  43  M.  206. 

88.  The  mortgagers  of  property  deeded  it, 
and  afterwards  gave  a  new  mortgage  in  place 
of  the  former  one  for  the  purpose  of  correct- 
ing an  error  of  description.  The  consent  of 
the  grantees  to  the  execution  of  the  later 
mortgage  was  attached  thereto  in  writing,  but 
was  signed  by  only  one,  the  name  of  the  other 
being  added  "  by  his  attorney  in  fact."  Held, 
that  the  giving  of  consent  by  the  one  who 
signed  was  equivalent  to  uniting  in  the  mort- 
gage, and  bound  his  interest  and  that  of  any 
one  claiming  under  him  to  the  extent  to  which 
his  interest  was  encumbered  by  this  consent; 
but  that  the  other's  interest  was  not  bound : 
Pool  v.  Eorton,  45  M.  404. 

As  to  requirement  of  wife's  signature  to 
mortgage  of  Homestead,  see  that  title,  §g  74, 
75,  79-86,  88,  90,  02,  98,  98,  99,  102. 

89.  H.  8.  §  7778  operates  to  give  a  mort- 
gage not  under  seal  all  the  force  that  a  sealed 
one  would  have:  tfaKinney  v.  Miller,  19  M. 
142. 

90.  A  mortgage  without  witnesses  is  good 
as  between  the  parties:  Baker  v.  Clark,  52 
M.  82. 

91.  Prior  to  act  62  of  1877  (H.  S.  §  5663) 
the  husband's  presence  during  the  wife's  ac- 
knowledgment of  a  mortgage,  in  which  she 
joined  to  bar  dower  or  homestead  rights, 
raised  a  presumption  of  coercion,  and  defeated 
such  acknowledgment:  IH&her  v.  Meister,  24 
M.  447. 

92.  A  homestead  mortgage  executed  at  the 
joint  solicitation  and  in  the  presence  of  the 
husband  and  one  of  the  mortgagees,  and  ac- 
knowledged in  their  presence  — if  at  all  — 
when  the  wife  oould  not  understand  English, 
and  when  the  officer  made  merely  a  formal 
inquiry  of  her  in  that  language,  he  speaking 
no  other,  was  held  invalid :  I  bid. 

98.  But  even  where  a  mortgage  upon  the 
husband's  homestead  was  given  in  1871,  chan- 
cery refused  to  set  it  aside  for  the  mere  reason 
that  it  was  acknowledged  by  the  wife  in  her 
husband's  presence ;  there  being  no  showing 
of  compulsion  or  influence,  the  consideration 
being  sufficient,  and  the  wife  having  taken 
no  steps  to  repudiate  the  security:  Norton  v. 
Nichols,  85  M.  14a 

94.  A  wife  Bought  to  avoid  a  homestead 
mortgage  on  the  ground  that  she  never  know- 


ingly signed  or  acknowledged  it  But  the  jus- 
tice who  took  the  acknowledgment  testified 
distinctly  to  the  facts,  and  there  was  no  doubt 
of  the  mortgagee's  good  faith  or  of  the 
money's  having  been  borrowed  and  used  to 
build  a  house  on  the  premises;  and  the  mort- 
gage was  sustained:  Hourtienne  v.  Schnoor, 
SS  M.  274. 

95.  While  a  certificate  of  the  acknowledg- 
ment of  a  mortgage  may  be  overthrown  by 
proof  of  fraud  or  duress,  yet  the  bare  oath  of 
the  mortgager,  opposed  by  the  officer's  testi- 
mony, cannot  overthrow  the  presumption  of 
validity :  Johnson  v.  Van  Velsor,  48  M.  208. 

96.  An  officer  taking  an  acknowledgment 
is  bound  to  inform  himself  of  the  identity  of 
the  parties,  and  a  proper  certificate  of  ac- 
knowledgment is  presumptive  evidence  of  the 
genuineness  of  the  mortgage  to  which  it  is 
attached :  Cameron  v.  Culkine,  44  M.  581. 

97.  As  a  wife's  mortgage  upon  her  own 
land  is  not  invalidated  by  her  husband's  join- 
ing in  it,  irregularities  in  the  execution  or  ac- 
knowledgment on  the  husband's  part  of  suoh 
a  mortgage  do  not  impair  its  validity :  Friekee 
v.  Donner,  85  M.  151.    See  infra,  $  131. 

(d)  Delivery. 

98.  Where  a  mortgage  has  been  left  with 
a  firm  of  attorneys,  acting  for  both  parties,  to 
be  delivered  only  upon  the  consent  of  both, 
and  there  is  a  conflict  of  testimony  as  to 
whether  or  not  such  consent  was  ever  given, 
the  fact  that  the  mortgagee  is  found  in  posses- 
sion of  the  mortgage,  and  the  mortgager  in 
possession  of  an  instrument  contemporane- 
ously executed  by  the  mortgagee  to  show 
what  the  mortgage  was  given  to  secure,  the 
actual  delivery  of  such  instrument  not  being 
doubtful,  raises  a  presumption  that  the  mort- 
gage also  was  actually  delivered:  Hess  v. 
Final,  82  M.  515. 

99.  A  mortgage  left  with  a  third  party  to 
be  delivered,  when  a  prior  mortgage  had  been 
discharged  and  other  conditions  performed, 
was  assigned  by  the  mortgagee  to  the  deposit- 
ary before  the  conditions  had  been  fulfilled, 
and  was  afterwards  assigned  to  another  party 
before  it  fell  due.  Held,  that  there  had  been 
no  delivery :  Cressinger  v.  Dessenburg,  42  M. 
580. 

100.  A  purchase- price  mortgage  executed 
and  deposited  in  escrow  to  await  completion 
of  title  in  the  mortgager,  in  fulfilment  of  an 
oral  bargain  by  the  mortgagee  to  sell  the  land 
to  him,  is,  at  the  time  of  execution,  without 
foundation  or  consideration,  and  is  subject  to 
recall  at  all  times  before  the  condition  is  per- 
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formed ;  and  a  delivery  thereof  in  violation  of 
the  arrangement  does  not  operate  to  make  it 
a  valid  mortgage,  binding  on  the  mortgager : 
PoweO  v.  ConarU,  83  M.  398. 

(e)  Consideration. 

101.  As  between  the  parties  to  it  and  their 
representatives,  in  a  controversy  respecting 
the  property,  the  mortgage  is  sufficient  evi- 
dence of  consideration:  Webb  v.  Harm,  8  M. 
130. 

102.  It  is  the  presumption  of  fact  that  the 
sum  mentioned  in  a  mortgage  as  the  consid- 
eration therefor  is  correctly  stated:  Wiswall 
v.  Ayres,  51  M.  334. 

103.  A.  mortgage  given  by  the  vendee  in  a 
land  contract  to  secure  the  purchase  price  of 
a  resale  at  a  larger  sum  made  to  him  by  bis 
vendor's  grantee  who  bad  no  greater  rights 
than  the  vendor,  held  without  consideration : 
Converse  v.  Blumrieh,  14  M.  109. 

104.  A  note  and  mortgage  given  for  a  fixed 
sum  and  payable  absolutely,  bat  with  no  con- 
sideration except  an  undertaking  to  furnish 
goods  which  the  mortgagees  afterwards  failed 
to  furnish,  cannot  be  enforced  where  the 
holder  is  not  a  bona  fide  holder  for  value: 
Fisher  v.  Meister,  24  M.  447. 

105.  Where  a  mortgage  was  given  on  the 
understanding  that  the  mortgager  should 
have  a  future  credit,  and  the  mortgagee's 
agent,  who  took  it,  knew  that  it  would  not 
have  been  given  otherwise,  it  cannot  be  en- 
forced for  a  different  purpose,  and  if  no  credit 
is  thereafter  given  and  no  advances  made,  it  is 
held  to  be  without  consideration :  Misner  v. 
Kussett,  29  M.  229. 

108.  The  non-payment  of  any  considera- 
tion for  a  mortgage  deprives  the  mortgagee  of 
all  equities:  Terry  v.  Tattle,  24  M.  206. 

107.  A  mortgage  cannot  be  sustained  with- 
out an  obligation  capable  of  proof :  Sadhner  v. 
Sackner,  89  M.  89. 

108.  A  man  caused  land  which  he  bad 
paid  for  to  be  deeded  to  his  son.  The  son  con- 
veyed it  to  his  wife  by  a  voluntary  convey- 
ance, but  without  his  father's  knowledge,  and 
a  homestead  was  created  which  absorbed 
about  half  the  purchase  money.  The  father 
afterwards  induced  her  to  mortgage  it  to  him 
in  order  that  one  of  the  eon's  creditors  might 
be  forced  to  make  better  terms.  The  mort- 
gage was  not  intended  as  a  genuine  security 
for  a  real  or  supposed  debt.  A  bill  filed  by 
the  daughter-in-law  to  set  aside  the  mortgage 
was  allowed :  Ibid. 

109.  Where  a  mortgage  does  not  represent 
a  real  debt  chancery  may  order  it  to  be  sur- 


rendered and  cancelled ;  for  a  case  where  this 
was  done,  see  Teed  v.  Marvin,  41  M.  216. 
See  Equity,  g  251. 

(f)  The  debt  secured. 

110.  A  person  made  a  bond  and  mortgage 
to  a  partnership,  with  which  he  had  dealings 
in  the  way  of  mutual  accommodation  dis- 
counts, acceptances  and  indorsements,  and 
took  the  receipt  of  the  partnership  therefor, 
which,  after  describing  the  papers,  concluded 
as  follows:  "From  which  we  are  to  deduct 
our  account  with  him,  and  to  pay  him  the 
balance,  or  to  be  returned  to  him  at  our  op- 
tion." The  party  subsequently  pursued  a 
similar  course  of  business  accommodations, 
the  balance  being  always  against  the  mort- 
gager, but  never  equaling  the  amount  of  the 
bond  and  mortgage.  Held,  that  they  must  be 
considered  as  security  for  all  these  dealings: 
Brackett  v.  Sear*,  15  M.  244. 

111.  The  fact  that  the  balance  of  accom- 
modations and  advances  was  always  in  favor 
of  the  mortgagees  would  not  entitle  them  to 
charge  commissions  on  such  balance  unless  it 
had  been  so  agreed :  Ibid. 

112.  A  mortgage  which  is  so  drawn  as  to 
cover  any  demands  which  the  mortgagee  may 
hold  against  the  mortgager  cannot  authorize 
the  mortgagee  to  buy  up  claims  against  the 
mortgager  and  enforce  them  unless  the  pro- 
vision that  he  may  do  so  is  very  clearly  ex- 
pressed. The  provision  can  ordinarily  cover 
only  such  demands  as  arise  directly  out  of  the 
dealings  between  the  mortgager  and  mort- 
gagee: Lashbroohs  v.  Hatheway,  52  M.  124. 

113.  A  printed  clause  in  a  mortgage  extend- 
ing it  to  all  debts  not  covered  by  the  amount 
specifically  stated  seems  to  be  to  some  extent 
counterbalanced  by  the  presumption  arising 
from  the  fact  that  the  stamp  on  the  mortgage 
corresponds  to  the  specified  sum :  Ibid. 

114.  A  mortgage  given  to  secure  all  exist- 
ing debts  of  the  mortgager  to  the  mortgagee 
is  valid  without  specifying  the  debts  or  their 
amounts.  And  a  subsequent  purchaser  of  the 
land,  with  actual  or  constructive  notice  of  the 
mortgage,  takes  subject  to  it:  Michigan  Ins. 
Co.  v.  Brown,  11  M.  265. 

115.  Where  a  mortgage  is  given  to  secure 
the  mortgagee  for  liabilities  which  it  is  op- 
tional with  him  to  incur  or  not,  such  mortgage 
is  at  any  time  a  lien  upon  the  land  only  to  the 
extent  of  the  liabilities  then  actually  incurred ; 
and  a  deed  given  by  the  mortgager  and  placed 
upon  record  will  take  precedence  of  the  mort- 
gage as  to  liabilities  subsequently  incurred: 
Ladue  v.  Detroit  <St  M.  B.  Co.,  18  M.  880. 
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116.  The  mortgage  being  duly  recorded  is 
notice  to  a  subsequent  purchaser;  but  he  is 
chargeable  with  notice  only  to  the  extent  of 
the  liabilities  which  had  been  actually  .incurred 
prior  to  his  purchase:  Ibid. 

117.  A  mortgage  to  secure  a  balance  of  a 
running  account  can  only  be  enforced  to  the 
extent  of  money  actually  advanced  or  in- 
debtedness actually  accruing:  Brackett  v. 
Sears,  15  M.  244.     * 

118.  A  mortgage  given  for  money  advanced 
and  lands  to  be  conveyed  can  only  be  enforced 
by  the  mortgagee  to  the  amount  of  money  ad- 
vanced, when  he  has  wrongfully  refused  to 
convey  the  land:  Bobinson  v.  Cromelein,  15 
M.  316. 

119.  Where,  after  a  mortgage  has  been 
given  securing  a  bond,  the  mortgager's  due- 
bill  is  substituted  by  parol  agreement  for  part 
of  the  bond,  and  is  made  payable  at  a  different 
date  from  any  provided  for  in  the  mortgage, 
the  mortgage-lien  is  not  held  to  secure  the 
due-bill,  unless,  at  least,  it  is  clearly  shown 
that  it  was  so  agreed  when  the  exchange  was 
made:  Tucker  v.  Alger,  80  M.  67. 

120.  Where  a  person  indebted  on  certain 
notes  gives  a  mortgage  deed  for  a  sum  leas 
than  the  amount  of  the  notes,  and  which  does 
not  refer  to  them  or  expressly  identify  the 
debt,  or  specify  a  time  for  payment,  or  make 
any  provision  for  interest,  it  is  due  as  soon  as 
given,  and  is  by  implication  a  security  bearing 
interest  from  its  date,  or  at  least  from  the 
maturity  of  the  notes:  Eaton  v.  TruesdaO,  40 
M.  1. 

121.  Describing  the  same  parcel  twice  in  a 
deed  thereof  from  a  mortgagee  to  a  mortgager 
does  not  show  that  it  was  twice  taken  into 
account  in  fixing  the  amount  of  the  mort- 
gage: Hart  v.  Carpenter,  36  M.  403. 

122.  Where,  in  a  conditional  pardon,  the 
person  pardoned  was  required  to  secure  the 
payment  of  $1,000  to  the  county,  and  the 
county  commissioners  obtained  a  mortgage 
for  $1,150  (the  $150  being  added  as  the  costs 
of  prosecution  of  the  mortgager),  the  mort- 
gage was  held  good  for  $1,000  and  void  as  to 
the  residue:  Rood  v.  Wimlow,  W.  840,  2 
D.  68. 

123.  A  mortgage  given  in  Michigan  on  set- 
tlement of  a  debt  that  is  payable  in  Canada  is 
not  invalidated  by  the  fact  that  id  fixing  the 
amount  of  it  the  current  premiums  on  gold 
were  allowed  upon  the  amount  of  the  Cana- 
dian debt,  Canadian  currency  being  then  on  a 
gold  basis :  Oliver  v.  Shoemaker,  35  M.  464. 

124.  A  mortgagee  cannot  take  claims  held 
by  third  persons  against  his  mortgager  and 


include  them  in  his  mortgage  unless  the  mort- 
gager consents  and  third  parties  are  not  preju- 
diced: Perrin  v.  Kellogg,  88  M.  720. 

(g)  Property  or  interests  covered. 

1.  Generally. 

125.  Where  a  mortgage  purports  on  its 
face  to  convey  an  indefinite  interest  in  the 
premises,  not  exceeding  that  possessed  by  the 
mortgager,  and  does  not  profess  to  transfer 
the  whole  or  any  particular  portion  of  the 
premises,  or  any  specific  undivided  interest,  it 
must  be  taken  as  meaning  to  convey  the  right 
which  the  mortgager  had,  and  subject  to  all 
existing  equities,  and  that  right  or  its  extent 
is  to  be  ascertained  by  inquiry ;  and  the  mort- 
gagee is  bound  to  make  inquiries  and  is  charge- 
able with  notice  of  all  the  facts  to  which  such 
inquiries  must  lead:  Case  v.  Erwin,  18  M.  434. 

126.  A  purchase-money  mortgage  cannot 
attach  to  anything  which  the  purchaser  did 
not  own  at  the  time  of  giving  it:  Brown  v. 
Phillips,  40  M.  264. 

127.  The  fact  that  one  who  has  purchased 
undivided  shares  of  certain  property  has 
mortgaged  his  interest  as  undivided  shares 
does  not  hinder  him  from  afterwards  mort- 
gaging the  whole  property  when  he  has  ac- 
quired the  remaining  shares:  Ibid. 

128.  Where  lands  are  conveyed  to  three 
persons,  the  deed  making  no  reference  to  a 
partnership  which  the  three  form,  one  who 
takes,  without  notice  that  such  lands  are  part- 
nership property,  a  mortgage  from  one  of  the 
three  on  an  undivided  third,  is  not  affected  by 
the  partnership  equities:  Adams  v.  Bradley, 
12  M.  346. 

120.  A  mortgage  by  one  partner  of  his  un- 
divided share  in  lands  which  had  been  con- 
veyed to  the  partners  by  deed  on  record,  speci- 
fying their  respective  interests,  covers  such 
share  without  being  subject  to  latent  equities 
of  the  other  partners  whereof  the  deed  sup- 
plies no  notice:  Van  Slyekv.  Skinner,  41  M. 
186. 

180.  A  mortgage  taken  in  good  faith  from 
husband  and  wife,  and  covering  property  the 
record  title  to  which-  was  in  the  husband,  is 
not  invalidated  as  to  parcels  which  the  wife 
afterwards  claims  under  an  unrecorded  deed 
from  her  husband  on  the  ground  that  he  had 
included  them  in  the  mortgage  by  a  mistake 
for  which  the  mortgagee  was  not  to  blame: 
Shepard  v.  Shepard,  36  M.  173. 

131.  The  fact  that  the  instrument  describes 
the  mortgager  as  the  wife  of  one  who  joins 
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with  her  in  executing  a  mortgage  of  her  land 
does  not  invalidate  it,  and  it  operates  to  con- 
vey her  interest  as  absolutely  as  tbongh  her 
husband  had  not  joined.  Her  interest  being 
a  fee,  and  having  no  dower  interest  therein, 
it  must  be  presumed  she  knew  what  she  was 
conveying :  Yale  v.  Stevenson,  58  M.  537.  See 
tupra,  §  87. 

132.  A  wife  who  has  a  mortgage  on  her 
husband's  property  does  not,  by  joining  in  a 
subsequent  mortgage  thereon,  subject  her  own 
mortgage  interest  to  the  lien  of  the  later  mort- 
gage: KitcheUv.  Mudgett,  87  M.  81. 

133.  A  mortgagee  of  one  who  has  previ- 
ously voluntarily  conveyed  the  premises  to 
another  takes  nothing:  Gale  v.  Gould,  40  M. 
515. 

134.  A  widow  who  had  a  life  estate  in  land 
of  which  her  children  were  residuary  devisees 
gave  a  mortgage  on  the  land.  One  of  the 
children  afterward  died,  so  that  as  the  child's 
heir  she  became  entitled  to  a  share  in  fee. 
Held,  that  as  long  as  there  were  no  outside 
equities,  such  as  may  rise  with  subsequent 
purchasers,  the  interest  she  acquired  by  inher- 
itance inured  in  aid  of  the  mortgage :  Brayton 
v.  Merithew,  56  M.  166. 

135.  A  patent  obtained  by  a  mortgager  and 
vendee  in  possession  inures  to  the  benefit  of 
his  mortgagee  and  vendor :  Haney  v.  Boy,  54 
M.  635. 

136.  Where  a  railroad  company  has  mort- 
gaged, before  acquiring  the  title  thereto,  lands 
granted  in  aid  thereof,  it  is  afterwards  es- 
topped from  setting  up  an  after-acquired  title 
against  those  who  claim  under  the  mort- 
gagees: Tucker  v.  Ferguson,  22  Wall.  (U.  S.) 
527. 

2.  Description. 

137.  A  mortgage  is  not  to  be  held  void  for 
uncertainty  in  the  description  of  the  premises, 
unless  all  means  to  sustain  it  have  failed: 
Dwight  v.  Tyler,  49  M.  614 

138.  The  omission,  from  a  mortgage,  of 
the  names  of  the  township,  county  and  state 
in  which  the  lands  lie,  does  not  invalidate  it, 
if  there  are  other  adequate  means,  such  as 
known  descriptive  signs,  of  identifying  the 
lands:  Slater  v.  Breese,  86  M.  77. 

139.  A  mortgage  is  not  necessarily  defeated 
by  adding  to  the  description  elements  that  are 
untrue;  such  details  will  be  rejected  and  the 
mortgage  will  stand  if  there  is  enough  to 
identify  the  subject-matter:  Ibid. 

140.  Where  a  mortgage  described  the  land 
conveyed  as  "  lot  four  of  block  one  of  the  La 
Fountains  farm,  lying  south  of  the  river  road 
and  fronting  the  Detroit  river,  being  now  used 


and  occupied  with  the  steam  saw-mill  thereon 
by  the  parties  of  the  first  part,"  and  it  ap- 
peared that  that  portion  of  said  farm  had  been 
platted  into  four  lots  or  blocks,  which  had  not 
been  subdivided,  that  the  mill  was  situated  on 
the  one  numbered  four  on  the  plat,  and  the 
others  were  fenced  in,  used  and  occupied  with 
the  mill,  held,  that  the  words  "  of  block  one'* 
of  this  description  should  be  rejected,  and 
the  mortgage  held  a  valid  lien  upon  lot  four, 
according  to  the  evident  intent  of  the  par- 
ties: Anderson  v.  Baughman,  7  M.  69. 

141.  A  mortgage  described  the  premises  as 
"the  southeast  quarter  of  the  quarter  of  sec- 
tion 82,"  etc.,  containing  "forty  acres."  The 
mortgager  owned  the  entire  half  of  a  quarter 
section,  beuig  eighty  acres,  and  the  mortga- 
gee, supported  by  the  parol  testimony  of  the 
scrivener  who  drew  the  mortgage,  claimed 
that  it  was  meant  to  cover  this  whole  parcel. 
Held,  that  this  construction  would  contradict 
the  terms  of  the  mortgage,  and  that  the  lien 
must  be  confined  to  a  quarter  section :  Hurst 
v.  Beaver,  50  M.  612. 

142.  Where  property  was  described  in  a 
mortgage  as  "lot  number  one,  in  section 
twenty-eight,  on  the  Forsyth  or  Porter  farm 
in  the  .city  of  Detroit  —  being  on  the  south- 
west corner  of  Fort  and  Sixth  streets,"'  which 
description  was  correct  except  as  to  the  sec- 
tion, which  should  have  been  eighteen,  and  it 
did  not  appear  that  there  was  a  section 
twenty-eight  on  the  farm  named,  it  was  held 
that  the  record  of  such  mortgage  was  notice 
to  subsequent  purchasers  of  the  property: 
Cooper  v.  Bigly,  13  M.  463. 

143.  A  mortgage  describing  the  property 
as  "lot  number  nine  of  B.'s  subdivision  of," 
etc.,  when  such  subdivision  contains  several 
blocks  each  including  a  lot  of  that  number, 
the  land  being  vacant  and  unoccupied,  is  void 
for  uncertainty  as  against  a  later  mortgage 
giving  a  correct  description,  and  its  record  is 
no  notice  to  such  subsequent  mortgagee :  Stead 
v.  Grosfidd,  67  M.  289  (Oct.  20,  '87). 

144.  A  mortgage  described  the  lands  as 
follows:  "Commencing  at  the  northwest 
corner  of  land  owned  by  Joseph  Watson,  on 
the  southwest  quarter  of  the  southeast  quarter 
of  section  twenty-three,  in  township  number 
seven,"  etc.,  the  italicised  words,  which  would 
have  made  out  a  true  description,  being  omit- 
ted. The  mortgager,  as  grantee  under  a  like 
defective  description,  had  taken  possession  of 
the  land  actually  meant  to  be  conveyed,  and 
had  improved  it  A  latter  mortgagee  by  the 
same  defective  description  had  the  omission 
corrected  by  decree,  and  foreclosed,  and  a 
stranger  bid  in  the  land.    Held,  that  the  lat- 
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ter  was  bound  by  what  the  records  disclosed 
as  to  the  title  under  which  he  purchased,  and 
could  not  resist  a  correction  sought  by  the 
prior  mortgagee:  Dwight  v.  Tyler,  49  H.  614 

146.  Misdescription  does  not  invalidate  a 
mortgage  of  a  homestead  where  it  would  not 
invalidate  a  mortgage  of  any  other  property, 
and  where  the  premises  can  be  identified  by 
possession:  Beyachlag  v.  Van  Wagoner,  46 
M.  91. 

146.  As  to  the  power  of  chancery  to  re- 
form, as  against  the  wife,  a  mortgage  intended 
to  include  homestead  premises,  but  which 
omitted  them  by  mistake,  quere.  A  subse- 
quent grantee  who  bought  with  knowledge  of 
the  omission  and  with  intent  to  defraud  was 
not  allowed  to  raise  the  defence  that  the  wife 
had  not  signed  the  mortgage  as  to  the  home- 
stead :  Ford  v.  Danielle,  71  M.  —  (June  22,  *88). 

147.  An  alleged  mistake  in  inserting  prem- 
ises that  were  not  intended  to  be  mortgaged 
calls  for  very  strong  proof,  and  the  mort- 
gager's testimony  that  he  really  intended  to 
leave  certain  parcels  out  of  the  description  is 
not  enough:  Shepard  v.  Shepard,  36  M.  173. 

148.  An  ambiguous  description  in  a  mort- 
gage is  not  to  be  extended  by  parol  unless 
upon  positive  proofs:  Hurst  v.  Beaver^  60  M. 
613. 

(h)  Conditions  and  stipulations. 

1.  Generally. 

149.  A  mortgage  is  to  be  construed  in  con- 
nection with  other  writings  given  at  the  same 
time,  and  in  the  light  of  surrounding  facts ; 
and  where  the  condition  secured  is  not  clear 
the  mortgage  is  to  be  construed  most  favor- 
ably for  the  mortgagee :  Stuart  v.  Warden,  42 
M.  154. 

160.  Where  there  was  some  doubt  whether 
a  mortgage  was,  by  its  condition,  payable  in 
work  or  in  money,  it  was  held  to  be  the  duty 
of  the  court  to  construe  it  most  strongly 
against  the  mortgager,  and  in  such  manner 
as  to  make  it  a  valid  and  binding  security 
which  might  be  enforced  against  him:  Je- 
rome v.  Hopkins,  2  M.  96. 

161.  J.  gave  a  mortgage  for  $10,000,  pay- 
able in  several  instalments.  As  further  se- 
curity for  the  first  four  instalments  he  gave 
a  second  mortgage  on  other  premises,  condi- 
tioned to  pay  said  four  instalments  as  they 
fell  due.  The  second  mortgage  also  contained 
a  stipulation  that  whenever  J.  should  build  on 
the  premises  covered  by  the  first  mortgage, 
and  cause  the  buildings  to  be  insured  for 
§2,000,  and  assign  the  policy  to  the  mort- 


gagee, and  agree  to  keep  the  same  so  insured 
during  the  continuance  of  the  first  mortgage, 
then  the  mortgagee  should  discharge  the  seo- 
ond  mortgage.  J.  built  on  the  premises  cov- 
ered by  the  first  mortgage,  and  caused  the 
building  to  be  insured,  but  did  not  assign  the 
policy.  The  said  four  instalments  of  the  first 
mortgage  having  become  due,  and  three  of 
them  remaining  unpaid,  a  bill  was  filed  to 
foreclose  the  two  mortgages.  J.  (who  had  be- 
come insolvent)  now  tendered  an  assignment 
of  the  policy  of  insurance,  together  with  a 
written  agreement  to  keep  the  building  in- 
sured, which  the  holder  of  the  mortgages 
declined  to  receive.  It  was  held  that  under 
the  second  mortgage  J.  had  his  election  to 
pay  the  said  four  instalments  as  they  fell  due, 
or  to  perform  the  stipulation  therein  with  re- 
spect to  building  and  insuring;  that  his  right 
to  elect  terminated  when  the  moneys  fell  due, 
and  he  had  no  right  thereafter  to  a  discharge 
of  the  second  mortgage  on  tendering  the  pol- 
icy of  insurance  and  agreement  to  keep  in- 
sured: Chopin  v.  Jacobs,  10  M.  405. 

162.  Where  a  mortgage  contained  a  con- 
dition for  the  perfection  of  the  title  which  the 
complainant  mortgagee  had  undertaken  to 
convey,  but  which  then  stood  in  a  third  per- 
son, an  instrument  from  the  latter  disclaim- 
ing any  present  title,  and  quitclaiming  all 
interest  "  unto  whom  it  may  concern,"  would 
be  of  no  service  in  perfecting  the  title  which 
complainant  bad  undertaken  to  convey,  un- 
less it  was  shown  that  the  title  held  by  the 
third  person  had  been  previously  conveyed 
either  to  complainant  or  to  some  one  under 
whom  complainant  claimed:  Curtis  v.  Ooode- 
now,  24  M.  18. 

163.  Where  a  mortgage  for  $2,000  upon 
premises  described  in  it,  and  payable  in  two 
years,  with  annual  interest,  was  in  the  usual 
form,  but  contained  this  clause,  viz. :  "  The 
said  $2,000  being  for  purchase  money  of  the 
same,  detained  by  the  party  of  the  first  part 
as  security  for  the  perfection  of  the  title  to  ba 
made  good  by  the  party  of  the  second  part, 
to  wit,  a  deed  from  Bice  and  wife  (if  any),  or 
in  chancery,  or  his  legal  representatives,  to 
the  party  of  the  first  part;  also  a  mortgage  to 
be  discharged  from  record,  made  by  one 
Joseph  French,  July  8,  1841,  unless  the  same 
shall  outlaw  before  the  time  of  payment  of 
this  indenture;  all  to  be  arranged  and  com- 
pleted on  or  before  two  years  from'  this  date, 
at  which  time  this  mortgage  shall  become 
due  and  be  paid ;  but  in  case  the  title  shall  be 
made  good  as  aforesaid,  prior  to  the  9th  day 
of  September,  1867,  the  party  of  the  second 
part  shall  give  ninety  days'  notice  to  the  pax- 
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ties  of  the  first  part  of  the  arrangement  of 
said  title  as  aforesaid,  the  full  term  not  to  ex- 
ceed two  years  from  the  date  of  this  instru- 
ment," it  was  held  that  the  proper  construc- 
tion of  this  clause  is  that  the  $3,000  was  kept 
back  as  security  for  the  perfecting  of  the  title 
in  the  two  particulars  mentioned  within  two 
years,  and  that  the  stipulation  for  annual  in- 
terest was  to  be  operative  only  after  the  title 
had  been  perfected,  and  that  the  term  "  out- 
law," as  here  used,  referred  to  the  time  when 
by  law  the  mortgage  would  be  presumed 
paid.  Held,  also,  that  there  being  no  stipu- 
lation in  the  nature  of  a  forfeiture,  the  mort- 
gagee's rights  could  not  (be  forfeited  on  fail- 
ure to  comply  by  the  day,  if  he  does  so  within 
a  reasonable  time  afterwards:  Ibid. 

164.  Where  a  mortgage  woe  given  to  an 
old  person  to  secure  the  payment  of  a  debt  by 
boarding  and  supporting  her  for  five  years, 
die  mortgagee  was  absolutely  entitled  to  the 
support  for  the  entire  period,  and  the  mort- 
gager was  not  at  liberty  to  furnish  the  support 
or  pay  the  money  at  his  option :  Hawkins  v. 
Clermont,  15  M.  511. 

155.  The  condition  in  a  mortgage  that  the 
mortgagees  shall  have  the  use  of  a  horse  and 
buggy  "  whenever  they  or  either  of  them  may 
desire,"  etc.,  is  joint  and  several,  and  either 
may  have  a  separate  cause  of  grievance  for  a 
failure  to  accommodate  him  individually: 
Tucker  v.  Tucker,  24  M.  436. 

166.  A  court  cannot  make  a  decree  in  ad- 
vance -which  shall  limit  below  the  actual  dam- 
age sustained  the  amount  of  recovery  for  future 
violations  of  such  a  condition  as  one  securing 
to  mortgagees  the  use  of  a  horse  and  buggy ; 
damages  from  a  failure  to  perform  such  a  con- 
dition cannot  be  determined  in  advance,  and 
whenever  a  complaint  is  made  it  must  be  de- 
termined on  its  own  merits:  Tucker  v.  Tucker, 
34  M.  426,  37  M.  204.    See  Bonds,  §  20. 

157.  Where  a  son  had  stipulated  to  furnish 
his  parents  the  use  of  a  horse  and  bugay,  all 
parties  being  farmers  and  living  in  the  country, 
H  was  held  that  $1.50  per  week  was  in  this 
case  a  reasonable  compensation  for  the  failure 
to  do  so:  Tucker  v.  Tucker,  27  M.  204. 

168.  Breach  of  the  condition  of  a  bond 
given  by  a  son  to  support  his  parents  during 
their  natural  lives  entitles  them  to  foreclose 
the  mortgage  securing  the  bond:  Wright  v. 
Wright,  40  M.  634. 

159.  Where  a  mortgage  is  conditioned  to 
indemnify  a  surety,  the  mortgagee  cannot  f ore- 
close  until  he  has  been  damnified :  Thurston 
v.  f>entts»,W.  529. 

160.  But  where  a  mortgage  is  conditioned 


to  pay  the  demand,  as  well  as  to  save  the 
surety  harmless,  the  mortgagee  may  foreclose 
on  failure  of  the  mortgager  to  pay,  in  order  to 
raise  the  money  to  pay  the  demand  and  rid 
himself  of  responsibility :  Thurston  v.  Prentiss, 
1  M.  198;  Dye  v.  Mann,  10  M.  291. 

161.  A  purchase-money  mortgage  condi- 
tioned to  become  due  on  removal  of  certain 
specified  defects  of  title  is  enforceable  on  per- 
formance of  the  condition,  and  is  not  defeas- 
ible because  of  other  defects  not  specified  in 
the  condition :  Goodenow  v.  Curtis,  88  M.  £05. 

162.  Any  provision  in  a  mortgage  of  lands 
which  permits  ejectment  on  a  mere  default  in 
payment,  or  allows  an  ex  parte  order  for  a 
receiver  of  rents  and  profits,  or  destroys  in  ad- 
vance the  equity  of  redemption,  is  contrary  to 
equity,  and  a  court  of  chancery  will  not  enforce 
it :  Hazeltine  v.  Granger,  44  M.  508. 

168.  The  clause  in  a  mortgage  which  pro- 
vides that,  upon  default  in  payment  of  inter- 
est, the  whole  principal  sum  shall  immediately 
fall  due  at  the  mortgagee's  option,  is  in  the 
nature  of  a  forfeiture,  and  no  advantage  can 
be  taken  of  it  in  cases  where  the  mortgager,  in 
good  faith  and  on  reasonable  grounds,  denies, 
though  erroneously,  his  liability  to  pay  inter- 
est, or  claims  that  it  has  been  already  paid : 
Wilcox  v.  Allen,  86  M.  160. 

164.  Where  a  purchase-money  mortgage 
contains  a  stipulation  that  it  shall  be  "  null 
and  void"  unless  a  certain  other  mortgage, 
already  given  by  the  vendor  upon  the  same 
property,  shall  be  discharged,  the  provision  is 
for  the  benefit  of  the  vendees  who  give  the 
purchase-money  mortgage,  and  if  tbey  do  not 
insist  upon  it  the  mortgagee  in  the  prior  mort- 
gage cannot:  Pool  v.  Horton,  45  M.  404. 

166.  Covenants  cannot  be  implied  in  a 
mortgage  to  pay  the  sum  secured  thereby: 
Howe  v.  Lemon,  87  M.  164 ;  Brown  v.  Phillips, 
40  M.  364. 

166.  A  purchaser  under  a  mortgage  is  en- 
titled to  the  benefit  of  such  covenants  as 
run  with  the  land:  Ely  v.  Hergesell,  46  M. 
825. 

167.  A  personal  covenant  in  a  mortgage 
will  bind  the  mortgager's  estate  after  his 
death:  Dennis  v.  Sharer,  56  M.  224. 

168.  A  wife  who  joins  in  executing  a 
mortgage  of  her  husband's  property  does  not 
become  bound  by  the  covenant  therein  to 
pay  the  debt  secured :  Kitchell  v.  Mudgett,  87 
M.  81. 

169.  A  wife  does  not  become  indebted  to 
her  husband's  creditor  merely  by  joining  in 
her  husband's  mortgage  to  him:  Gantz  v. 
Toles,  40  M.  725. 
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2.  Stipulations  for  attorneys'  feed. 

170.  A  mortgage  empowered  the  mort- 
gagee in  the  usual  manner  to  sell,  "  rendering 
the  surplus  moneys,  if  any  there  be,  to  the 
said  mortgager,  after  deducting  the  costs  and 
charges  of  such  vendue  and  sale  aforesaid, 
and  also  [a  sum  specified]  "as  an  attorney's 
fee,  should  any  proceedings  be  taken  to  fore- 
close this  indenture."  It  was  held  that  the 
fee  was  limited  to  the  case  of  a  foreclosure 
under  the  power  of  sale;  and  could  not  be  re- 
covered on  foreclosure  in  equity:  Sage  v. 
Biggs,  12  M.  818;  Van  Marter  v.  McMillan,  39 
M.  304;  Bottford  v.  Botsford,  49  M.  29. 

171.  The  allowance  in  a  foreclosure  decree 
in  chancery  of  $75  as  an  attorney's  fee  on  ac- 
count of  a  clause  in  the  power  of  sale  provid- 
ing for  "  a  reasonable  number  of  dollars"  as 
an  attorney's  fee  in  case  of  foreclosure,  was 
held  erroneous;  the  clause  refers  to  a  fore- 
closure under  the  power  of  sale,  and  not  in 
chancery :  Hardwick  v.  Bassett,  29  M.  17. 

172.  Upon  a  bill  to  enforce  the  discharge 
of  a  mortgage  complainant  was  allowed  to  re- 
deem on  paying  the  amount  of  the  debt  with 
interest  and  costs,  but  without  the  attorney 
fee  provided  for  in  the  mortgage:  Parks  v. 
Allen,  42  M.  482. 

173.  Prior  to  act  133  of  1885,  establishing 
a  scale  of  attorneys'  fees  in  foreclosures  by 
advertisement,  the  provision  for  an  attorney's 
fee  in  a  mortgage  could  not  be  enforced  upon 
a  statutory  foreclosure  unless  an  actual  sale 
was  made,  if  at  all :  Myer  v.  Hart,  40  M.  517. 

174.  Where  a  mortgagee  has  taken  no 
steps  to  entitle  him  to  an  attorney  fee,  if  such 
a  fee  is  recoverable  at  all  he  is  bound  to  ac- 
cept such  a  tender  as  would  be  sufficient 
without  it:  Canfleld  v.  Conkling,  41  M.  371. 

175.  A  mortgagee  made  an  irregular  at- 
tempt to  foreclose  by  advertisement,  and  his 
notice,  which  was  imperfect,  was  withdrawn 
after  a  single  publication ;  held,  that  he  could 
not  demand  the  attorney  fee  provided  for  in 
case  of  foreclosure,  and  having  declined  the 
tender  of  the  full  amount  due  because  such 
fee  was  not  paid,  and  having  refused  to  dis- 
charge the  mortgage,  he  was  liable  to  the  stat- 
utory penalty :  Collar  v.  Harrison,  30  M.  68. 

176.  Where  there  is  no  statute  allowing  it 
a  stipulation  in  a  mortgage  fixing  in  advance 
a  gross  allowance  for  the  attorney's  fee  in  the 
event  of  foreclosure  at  law  is  against  public 
policy,  and  cannot  be  enforced :  Vosburgh  v. 
Lay,  45  M.  455;  Louder  v.  Burch,  47  M.  109; 
Millard  v.  Truax,  47  M.  251,  50  M.  843;  Ken- 
nedy v.  Brown,  50  M.  336;  Damon  v.  Deeves, 
62  M.  465. 


177.  A  stipulation  in  a  mortgage  to  pay  an 
attorney's  or  solicitor's  fee  of  a  fixed  sum  is 
unlawful  and  void  [unless  authorized  by 
statute],  and  cannot  be  enforced  in  a  foreclos- 
ure by  advertisement  or  in  equity :  Bendey  v. 
Toumsend,  109  U.  S.  665. 

178.  A  provision  for  an  attorney  fee  does 
not  invalidate  a  mortgage  given  by  an  admin- 
istrator: Qriffin  v.  Johnson,  87  M.  87. 

179.  The  amount  of  an  attorney  fee  stipu- 
lated in  the  mortgage  was  paid  under  protest 
in  order  to  effect  redemption  from  a  statutory 
foreclosure.  Held,  that  it  could  be  recovered 
back  from  the  mortgagee  to  whom  the  register 
had  paid  it  over :  Vosburgh  v.  Lay,  45  M.  455. 

180.  A  mortgagee  on  statutory  foreclosure 
sale  bid  in  the  premises  for  a  sum  which  in- 
cluded the  amount  he  was  entitled  to  claim 
and  also  the  greater  part  of  an  illegal  attor- 
ney's fee.  Held,  that  the  surplus  could  be 
recovered  from  him  by  the  mortgager  who 
failed  to  redeem;  it  not  having  been  paid  over 
to  the  sheriff:  Kennedy  v.  Brown,  50  M.  336. 

181.  Including  an  illegal  fee  in  the  sum  for 
which  a  statutory  foreclosure  sale  is  made  does 
not  necessarily  invalidate  the  sale:  Millard  v. 
Truax,  47  M.  251,  50  M.  843. 

« 

3.  Agreements  to  pay  higher  interest. 

182.  Where,  at  a  mortgager's  request,  a 
mortgage  creditor  has  already  shown  forbear- 
ance, on  the  faith  of  an  oral  promise  to  pay  a 
higher  rate  of  interest  than  that  borne  by  the 
mortgage,  and  the  mortgager  desires  further 
extension  without  reference  to  any  particular 
period,  and  executes  a  written  agreement  to 
pay  such  higher  rate  of  interest  from  the  date 
of  the  maturity  of  the  mortgage  until  the 
principal  shall  be  fully  paid,  without  specify- 
ing any  time  of  payment,  it  was  held  that 
such  prior  forbearance  was  a  sufficient  con- 
sideration for  the  promise  to  pay  the  additional 
interest  up  to  the  date  of  the  agreement,  and 
that  any  forbearance  which  took  place  after 
chat  on  the  faith  of  the  agreement  was  a  suffi- 
cient consideration  for  the  promise  to  pay  the 
additional  interest  till  fully  paid;  also  that,  as 
between  the  mortgager  and  the  mortgagee 
or  holder  of  the  mortgage,  such  agreement 
would  be  valid  and  have  the  same  effect  as  if 
the  original  bond  and  mortgage  had  provided 
for  such  rate  of  interest  after  maturity  till 
fully  paid:  Burehard  v.  Frazer,  28  M.  224. 

183.  But  where,  at  the  time  such  agree- 
ment was  made,  and  even  before  the  maturity 
of  the  mortgage,  the  mortgager  had  sold  out  all 
the  land  covered  by  the  mortgage  in  separate 
parcels  to  various  persons,  it  was  held  that  as 
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to  these  purchasers  it  was  no  more  competent 
for  the  mortgager  to  increase  the  mortgage 
debt  by  any  such  agreement  than  to  affect 
them  by  an  additional,  subsequently  executed 
mortgage  for  the  increased  sum.  and  that  such 
agreement  only  bound  the  mortgager  person- 
ally, and  that  the  lien  of  the  mortgage  upon 
the  lands  so  sold  was  only  for  the  amount  of 
the  principal,  with  interest,  as  provided  in  the 
original  bond  and  mortgage:  Ibid. 

184.  Where  those  who  have  bought  mort- 
gaged premises  from  the  mortgagers  indorse 
upon  the  note  secured  by  the  mortgage,  after 
its  maturity,  an  agreement  to  pay  ten  per 
cent,  interest  on  it  thereafter,  it  having  borne 
only  seven  before,  the  agreement  is  only  a 
personal  undertaking,  not  secured  by  the  mort- 
gage even  as  against  the  promisors,  and  much 
less  as  against  a  subsequent  purchaser  of  the 
lands,  who  had  not  assented  to  the  agreement: 
Spear  v.  Hodden,  31  M.  265. 

185.  A  note  secured  by  mortgage  was  in- 
dorsed with  an  agreement  to  pay  a  higher  rate 
of  interest.  Held,  that  the  indorsement  was 
a  mere  personal  agreement  and  did  not  enlarge 
the  mortgage :  Havens  v.  Jones,  45  M.  258. 

186.  A  written  agreement  between  a  sub- 
sequent purchaser  and  the  mortgagee  for  the 
payment  of  an  increased  rate  of  interest  after 
due,  in  consideration  of  an  extension  of  time, 
was  held  to  charge  the  land  where  there  were 
no,  third  parties  having  intervening  rights: 
Smith  v.  Graham,  84  M.  303. 

187.  A  mortgagee  has  a  right  to  stipulate 
for  ten  per  cent,  interest  as  a  condition  to  ex- 
tending time  of  payment,  and  if  paid  and  ap- 
plied as  interest,  the  application  will  not  be 
disturbed:  Havens  v.  Jones,  45  M.  253. 

(i)  Power  of  sale. 

As  to  foreclosures  under,  see  infra,  XL 

188.  The  authority  to  sell  is  a  special  power 
and  must  be  strictly  pursued :  Mies  v.  Rans- 
ford,  1  M.  888. 

189.  A  power  of  sale  is  no  necessary  part 
of  a  mortgage,  and  a  defect  in  it  does  not  af- 
fect the  validity  of  the  mortgage :  State  Bank 
v.  Chapelle,  40  M.  447. 

100.  The  omission  of  the  power  of  sale  from 
a  mortgage  merely  limits  the  mode  of  fore- 
closure to  that  by  bill  in  equity,  and  does  not 
show  the  instrument  to  be  a  conveyance: 
Cowles  v.  Marble,  37  M.  158. 

191.  Where  the  power  of  sale  in  a  mort- 
gage contains  a  palpable  clerical  error  in  the 
recital  of  the  sum  due,  the  mortgagee  may, 
after  default,  disregard  it,  and  foreclose  for  the 
sum  actually  due :  Damon  v.  Deeves,  63  M.  465. 


192.  A  statutory  authority  to  mortgage  is 
to  be  understood  as  authorizing  the  ordinary 
power  of  sale  to  be  inserted  in  the  mortgage: 
Joy  v.  Jackson,  etc.  Co.,  11  M.  155. 

193.  Under  the  statute  of  April  19, 1883, 
the  power  of  sale  continued  in  force  as  a  per- 
sonal power,  until  completed  by  deed,  in  the 
person  who  acted  when  the  property  waa 
struck  off,  passing,  in  case  of  his  death,  to  his 
personal  representatives,  and  not  to  any  offi- 
cial successor :  Hoffman  v.  Harrington,  83  M. 
892. 

III.  Priority  of  lien. 

See  Notice;  Recorded  Acts. 

194.  Where  two  mortgages  on  the  same 
property  have  the  same  date,  the  fact  that  the 
one  recorded  last  was  acknowledged  first  does 
not  show  that  it  was  meant  to  be  the  first  se- 
curity :  Van  Aken  v.  Qleason,  34  M.  477. 

195.  Where  a  mortgager  testifies  in  gen- 
eral terms  that  he  gave  the  mortgage  at  a 
specified  time,  and  is  not  questioned  as  to  the 
particulars  of  delivery,  this  testimony  must 
be  regarded  as  showing  delivery  at  that  time : 
Matteson  v.  Blackmer,  46  M.  393. 

198.  The  fact  that  the  value  of  land  is  not 
enough  to  secure  two  loans  is  significant,  but 
not  conclusive,  evidence  that  the  second  mort- 
gagee had  no  notice  of  the  prior  lien :  Ibid. 

197.  A  complainant  in  foreclosure  desired 
to  show  that  the  mortgage  held  by  him  was 
.delivered  and  recorded  before  another  one  of 
previous  date  held  by  a  person  who  had  died 
before  the  suit  was  begun ;  and  he  sought  to 
show  it  by  the  testimony  of  a  witness  who 
claimed  the  decedent  had  told  him  his  mort- 
gage was  neither  acknowledged  nor  delivered 
until  the  other  was  put  on  record.  The  wit- 
ness had  lived  five  or  six  miles  from  decedent, 
and  was  not  shown  to  have  been  his  confi- 
dant. Complainant  had  a  mortgage  on  the 
lands  of  the  witness.  Held,  a  suspicious  cir- 
cumstance that  he  had  never  mentioned  his 
conversation  with  decedent  in  the  latter's  life- 
time, nor  until  after  complainant's  suit  had 
been  pending  seven  years,  and  until  complain- 
ant had  called  upon  him,  just  before  he  was 
sworn,  to  know  if  he  was  possessed  of  valu- 
able information :  Ibid. 

198.  A  mortgage  was  taken  which,  by 
mistake,  omitted  certain  property  it  was  in- 
tended to  cover.  A  third  person  authorized 
to  procure  its  correction  secured  for  himself  a 
mortgage  upon  the  whole,  and  offered  the 
original  mortgagee  an  interest  in  this  mort- 
gage to  the  amount  of  the  former  one.  The 
offer  was  declined.    Held,  that  the  original 
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mortgage  remained  in  force  and  was  prior 
to  the  other,  and  a  decree  was  made  rectify- 
ing and  foreclosing  it:  Hunt  v.  Hunt,  88  M. 
161. 

190.  One  who  takes  a  second  mortgage, 
having  had  sufficient  notice  of  a  misdescrip- 
tion in  the  first  to  put  him  on  inquiry,  cannot 
claim  priority  as  to  a  tract  that  was  designed 
to  be  embraced  in  the  first:  Michigan  Hut. 
Ins.  Co.  v.  Conant,  40  M.  530. 

200.  A  vendee  of  land  gave  to  the  vendor 
a  purchase-money  mortgage  before  delivery 
of  the  deed  to  him,  and  afterwards,  at  the 
time  the  deed  was  actually  delivered,  he  mort- 
gaged the  premises  to  a  third  person- in  whose 
presence  the  delivery  was  made  and  who  had 
no  notice  of  the  prior  mortgage.  Held,  that 
the  second  mortgagee  was  entitled  to  priority : 
Heffron  v.  Flanigan,  37  1L  274. 

201.  The  parties  to  a  mortgage  agreed  that 
a  new  one  should  be  substituted  with  a  clear 
title.  Upon  the  same  day  on  which  this  was 
done,  and  without  the  knowledge  of  the  mort- 
gagees, another  mortgage  was  given  to  the 
mortgager's  father-in-law,  who  had  advanced 
considerable  money  to  the  mortgager's  wife 
without  asking  repayment.  The  testimony 
indicated  that  the  mortgage  was  made  to  him 
without  his  participation,  and  with  the  fraud- 
ulent purpose  of  giving  it  priority.  Held, 
that  it  must  be  postponed  to  the  other  mort- 
gage, since  even  if  he  were  an  honest  mort- 
gagee, his  mortgage,  if  made  first,  was  on 
premises  already  encumbered,  and  he  had  no 
equities  which  would  make  it  anything  but  a 
second  mortgage;  and  if  the  original  mort- 
gage was  exchanged  under  a  false  pretence 
that  the  title  was  to  be  cleared,  he  was  in  no 
position  to  object  to  the  restoration  of  the  old 
security  in  behalf  of  the  original  mortgagees : 
Eggeman  v.  Harrow,  37  M.  486. 

202.  A  claim  of  priority  set  up  by  a  fore- 
closure defendant  in  behalf  of  a  mortgage  on 
the  same  premises  and  of  the  same  date  with 
the  one  in  suit,  but  not  recorded  until  two 
days  later,  was  held  not  to  be  sustained  by  the 
proofs:  Clark  v.  Johnson,  83  M.  26a 

208.  Where  one  mortgage  was  substituted 
for  another,  and  by  a  corrupt  arrangement  with 
the  mortgager,  a  third  person,  knowing  the 
facts,  procured  and  took  advantage  of  an  in- 
terval between  the  discharge  of  the  original 
mortgage  and  the  recording  of  the  substitute 
to  record  a  mortgage  which  he  obtained 
meanwhile  for  himself,  and  did  this  with  the 
fraudulent  purpose  of  securing  priority,  his 
mortgage  was  postponed  to  the  other:  Waldo 
v.  Richmond,  40  M.  880. 


204.  The  grantee  of  a  mortgager  quit- 
claimed to  him  in  satisfaction  of  his  foreclosure 
decree,  and  the  mortgager  then  recorded  a 
later  mortgage  from  the  grantee  to  himself 
before  the  quitclaim  deed  could  be  recorded. 
Held,  that  the  later  mortgage  should  be  set 
aside  and  the  quitclaim  deed  permitted  to 
stand  by  reason  of  the  fraud :  Corey  v.  Alder- 
man, 46  M.  540. 

205.  Where  there  were  two  mortgages  of 
an  equitable  title  to  lands,  that  which  was 
prior"  in  time  was  allowed  to  prevail;  nor 
would  a  subsequent  obtaining  of  the  legal 
title  in  right  of  another  and  not  in  one's  own 
right,  or  with  knowledge  of  the  prior  mortgage, 
aid  the  holder  of  the  other :  Wing  v.  McDow- 
ell, W.  175. 

206.  Whether  the  prior  mortgagee  of  an  ex- 
ecutory land  contract,  whose  mortgage  was 
given  to  secure  an  antecedent  debt,  has  rights 
paramount  to  those  of  a  subsequent  mortgagee 
under  a  mortgage  after  the  acquisition  of  the 
legal  title  by  the  mortgager,  quere;  the  court 
being  equally  divided :  Edwards  v.  ItcKernan, 
55  M.  520. 

207.  A  corporation  executed  a  trust  mort- 
gage to  secure  bonds  for  $12,000  or  such  part 
thereof  as  it  should  borrow,  and  bonds  were 
issued  for  about  $6,500  borrowed.  To  a  fore- 
closure of  said  mortgage  parties  to  whom  a 
second  mortgage  on  the  same  property  had 
been  given  to  secure  them  from  liability  as  in- 
doners  of  the  corporation's  note  for  $10,000 
were  made  parties  as  subsequent  encum- 
brancers, and  pending  foreclosure  a  bond  for 
$5,500  was  delivered  to  them.  Held,  upon  a 
cross-bill  filed  by  such  indorsers,  that  the  cor- 
poration officers  bad  no  power  to  issue  this- 
bond  of  which  the  effect  was  to  lessen  the  se- 
curity of  the  original  bondholders,  to  secure 
indorsers  upon  a  note  not  intended  to  be  se- 
cured by  bonds  when  given;  and  that  the 
lien  of  such  indorsers  was  subordinate  to  that 
of  the  original  bondholders :  Woodin  v.  Sparta 
Furniture  Co.,  50  M.  58. 

208.  A  mortgage  given  to  secure  corporate 
bonds  which  as  the  mortgagee  knew  had 
never  been  sold,  but  were  turned  over  to  him 
without  authority  as  security  for  the  private 
debts  of  the  company's  treasurer,  was  post- 
poned to  a  subsequent  levy :  McKee  v.  Grand 
Rapids  <fc  R.  L.  Street  R.  Co.,  41  M.  274. 

209.  Anything  done  by  a  first  mortgagee 
to  the  prejudice  of  a  second,  with  a  knowl- 
edge of  the  second  mortgage,  should,  to  the 
extent  of  such  injury,  postpone  the  first  to 
the  second  mortgage:  Bailey  v.  Gould,  W. 
478;  James  v.  Brown,  11  M.  25. 
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IV.  Rights,  intekests  akd  liabilities 

Or  MORTGAGEES. 

As  to  right  of  subrogation,  see  infra,  VUL 

210.  The  constructive  possession  of  vacant 
land  aa  between  the  mortgager  and  mortgagee 
most  be  deemed  to  be  in  the  mortgager :  Al- 
bright v.  Cobb,  84  M.  816. 

211.  Where  one  when  he  gave  a  mortgage 
was  in  possession  under  color  of  title,  he  is 
presumed,  in  the  absenoe  of  anything  to  the 
contrary,  to  be  owner  of  the  inheritance:  Wy- 
manv.  Boer,  46  M.  418. 

212.  The  mortgager  now  having  a  legal 
right  to  possession  until  the  mortgage  is  fore- 
closed may  make  any  arrangement  for  the  use 
and  enjoyment  that  any  person  might  during 
his  term:  Grippe*  v.  Morrison,  18  M.  38. 

213.  A  mortgager  of  land  is  entitled  to 
possession  until  foreclosure,  and  does  not  for- 
feit this  right  by  failure  to  make  payments  as 
stipulated:  Ferris  v.  Wilcox,  51  M.  105. 

214.  The  mortgager,  not  the  mortgagee,  is 
entitled  to  the  rents,  issues  and  profits  of  the 
mortgaged  premises  until  foreclosure  becomes 
absolute:  Wagar  v.  Stow,  86  M.  864. 

215.  The  mortgager  is  entitled  to  recover  the 
possession  from  his  mortgagee  at  any  time  be- 
fore his  rights  have  been  foreclosed:  Hum- 
phrey v.  Hurd,  29  M.  44 

216.  A  mortgager  whose  personal  liability 
for  the  mortgage  debt  has  become  extin- 
guished is  not  disabled  legally  from  obtaining 
title  in  good  faith  under  the  foreclosure  of  an- 
other mortgage  which  has  legal  priority.  And 
where  no  fraud  or  collusion  appeared,  al- 
though charged,  a  bill  to  subject  such  fore- 
closure purchase  to  the  subsequent  mortgage 
was  properly  dismissed :  Burdick  v.  Wheelook, 
48  M.  288. 

217.  One  who  gives  a  purchase- money 
mortgage  that  includes  lands  not  granted  to 
him  is  not  estopped  as  against  the  grantors 
and  mortgagees  from  denying  that  it  covers 
those  lands  if  he  acquire  them  afterwards: 
Brow*  v.  FMUipe,  40  M.  264. 

218.  How  far  the  rate  that  a  mortgager 
holding  by  warranty  deed  and  not  ousted  or 
disturbed  cannot  set  up  an  outstanding  title 
by  way  of  defence  to  a  foreclosure  should  be 
applied,  quere:  Powell  v.  Conant,  88  M.  896. 

219.  One  who  has  given  a  mortgage  to  be 
sold  for  a  fraudulent  purpose  cannot  set  up 
the  fraud  as  a  defence  to  the  mortgage  in  the 
hands  of  a  bona  fide  purchaser:  Bloomer  v. 
Henderson,  8  M.  895. 

220.  As  between  the  mortgager  and  first 
and  second  mortgagees,  the  duty  of  paying 
taxes  is  primarily  upon  the  mortgager,  and  he 
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cannot  cut  off  their  rights  by  acquiring  tax- 
titles:  Connecticut  Mut.  L.  Ins,  Co.  v.  Bulte, 
45  M.  118. 

221.  Where  a  mortgage  ia  expressly  made 
subject  to  prior  mortgages  their  validity  can- 
not be  denied  by  the  mortgager  or  his  assignee 
in  bankruptcy:  Jerome  v.  McCarter,  NU.8, 
784. 

222.  If  two  men  give  a  mortgage  for  money 
borrowed  by  both,  and  one  pays  it,  he  is  enti- 
tled to  recover  one-half  the  amount  of  the 
other,  and  the  defendant  is  not  entitled  to  re- 
duce the  recovery  by  showing  that  the  money 
was  in  fact  borrowed  for  the  benefit  of  a  part- 
nership composed  of  themselves  and* third 
person :  Ooodrieh  v.  Lekmd,  18  M.  110. 

When  mortgager  may  claim  benefit  of  in- 
surance paid  to  mortgagee,  see  IttSTJajJNB, 
§8  101, 108. 

Y.  Rights,  etc.,  or  hobtgagbes. 

228.  The  mortgagee's  interest  in  the  lands 
is  not  subject  to  attachment :  Columbia  Bank 
v.  Jacobs,  10  M.  840. 

224.  The  legal  title  to  mortgaged  land  was. 
at  the  common  law,  in  the  mortgagee,  who 
was  entitled  to  possession,  and  who  might,  at 
any  time  after  default,  if  not  before,  unless 
the  mortgage  should  otherwise  provide,  put 
the  mortgager  out  by  ejectment:  Stevens  v. 
Brottm,  W.  41;  Mundy  v.  Monroe,  1  M.  68; 
Hoffman  v.  Harrington,  88  M.  893;  Albright 
v.  Cobb,  84  M.  816. 

As  to  nature  of  the  interest  now  taken  by 
the  mortgagee,  see  supra,  %  1. 

226.  If  a  mortgagee  has  entered  into  pos- 
session as  purchaser  under  defective  foreclos- 
ure proceedings,  the  validity  of  his  mortgage 
is  not  affected,  and  he  can  claim  all  the  rights 
of  a  mortgagee  in  possession  under  his  mort- 
gage: Todd  v.  Davis,  88  M.  160;  Morse  v. 
Bpam,  56  M.  594. 

226.  The  mortgagee  at  the  common  law  was 
entitled  to  the  possession  of  the  land  mort- 
gaged, and  the  court  of  ohancery  would  not 
prevent  him  from  taking  possession,  or,  if  he 
was  in  possession,  deprive  him  of  it,  so  long  as 
there  was  anything  due  on  the  mortgage: 
Schwarz  v.  Sears,  W.  170. 

227.  By  the  operation  of  the  statute  of 
March  8,  1848,  forbidding  ejectment  by  mort- 
gagees (H.  8.  §  7847),  they  are  not  entitled 
to  possession  uatil  after  foreclosure  (but  said 
statute  was  inoperative  as  to  prior  mort- 
gages: see  Ejectment,  §§  43,  48):  Baker  v. 
Pierson,  5  M.  456;  Caruthersv.  Humphrey,  13 
M.  270;  Newton  v.  Sty,  15  M.  891;  Hogtett  v. 
Ellis,  17  M.  851 ;  Newton  v.  McKay,  80  M.  880 ; 
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Wagar  v.  Stone,  86  M.  864;  Lee  v.  Clary,  88 
M.  228;  Hazeltine  v.  Granger,  44  M.  508; 
Morse  v.  Byam,  55  M.  594. 

228.  But  this  is  a  provision  for  the  benefit 
of  mortgagers,  and  they  are  not  obliged  to  in- 
sist upon  it.  If  in  mortgaging  their  lands 
they  give  a  deed  that  is  in  form  absolute,  they 
thereby  convey  the  right  to  possession :  Ben- 
nett v.  Robinson,  27  M.  26,  80;  Jeffery  v. 
Hursh,  42  M.  568;  Morse  v.  Byam,  55  M.  594. 

229.  Though  a  deed,  absolute  in  form,  but 
intended  as  a  security,  will  leave  in  the 
grantor  the  right  of  a  mortgager  to  redeem,  it 
does  not  follow  that  he  would  be  entitled  to 
maintain  possession  until  foreclosure  under 
H.  S.  §  7847:  Wetherbee  v.  Green,  22  M.  811. 

That  the  grantee  in  a  deed  absolute  in  form 
may  bring  ejectment,  see  Ejectment,  §  49. 

280.  Where  a  mortgagee  is  deliberately 
and  intentionally  put  in  possession  by  the 
mortgager,  his  possession  is  rightful,  and 
ejectment  cannot  be  brought  against  him 
without  some  action  previously  taken  which 
will  terminate  his  right  and  render  bis  con- 
tinuance in  occupancy  wrongful:  Reading  v. 
Waterman,  46  M.  107. 

281.  A  mortgagee  put  into  possession  be- 
fore foreclosure  by  the  mortgager's  consent 
has  at  least  a  tenancy  at  will  which  cannot  be 
destroyed  without  notice :  Byers  v.  Byers,  65 
M.  598  (April  28,  *87). 

282.  And  consent  to  the  mortgagee's  tak- 
ing possession,  which  would  be  good  until  re- 
voked, might  be  given  without  any  writing, 
and  as  informally  as  possible :  Morse  v.  Byam, 
55  M.  594. 

288.  The  mortgager's  assent  to  the  posses- 
sion of  the  foreclosure  purchaser  should  be 
presumed  if  much  time  has  passed  without 
any  question  as  to  the  validity  of  the  fore- 
closure; and  such  assent  would  entitle  the 
purchaser  to  hold  as  mortgagee,  if  not  as 
owner,  except  as  against  proceedings  to  re- 
deem :  Sinclair  v.  Learned,  61  M.  836. 

284.  A  deed  absolute  given  by  way  of  se- 
curity conveys  no  right  of  possession,  if  the 
papers  show  that  the  relation  between  the 
parties  thereto  is  that  of  mortgager  and  mort- 
gagee, and  that  the  mortgager  is  left  in  pos- 
session under  an  arrangement  which  amounts 
to  a  defeasance  of  the  deed:  Ferris  v.  Wilcox, 
51  M.  105. 

285.  When  a  mortgager's  administrator 
has  parted  with  the  title  to  the  premises,  his 
permission  to  the  mortgagee  to  take  possession 
of  them  is  of  no  more  force  than  if  given  by  a 
stranger :  Newton  v.  McKay,  80  M.  880. 

238.  Where  the  mortgagee  has  been  in  pos- 
session of  the  mortgaged  premises,  and  the 


mortgager  comes  with  his  money  to  redeem, 
the  mortgagee  must  account  for  the  profits  of 
the  mortgaged  premises,  of  which  the  crops 
he  may  have  appropriated  or  destroyed  will 
be  considered  a  part :  Stevens  v.  Brown,  W.  41. 

287.  If  a  creditor,  who  has  taken  a  deed 
absolute  as  security,  conveys  the  land  to  a 
bona  fide  purchaser,  he  must  account  to  the 
debtor  for  its  value  at  the  time  of  the  sale, 
whether  he  received  that  amount  or  not :  Enos 
v.  Sutherland,  11  M.  588. 

238.  The  grantees  in  possession  under  a 
deed  absolute  in  form,  but  given  by  way  of 
security  merely,  do  not  stand  exactly  in  the 
same  position  in  reference  to  an  accounting 
for  the  rents  and  profits  as  ordinary  mort- 
gagees who  have  taken  possession  by  way  of 
enforcing  tbeir  security;  they  are  agents  of 
the  grantors  as  well  as  mortgagees,  and  are 
chargeable  for  any  failure  to  obtain  full  rental 
value  for  the  premises  only  on  the  same 
grounds  as  an  agent  thus  put  in  possession: 
Barnard  v.  Jennison,  27  M.  280. 

289.  A  mortgagee  without  notice  is  not 
affected  by  the  fact  that  the  land  was  con- 
veyed to  his  mortgager  upon  the  tatter's 
agreement  to  pay  the  grantor's  debts:  Far- 
rand  v.  Caton,  69  M.  235  (April  6,  '88). 

240.  Where  a  mortgage  bad  been  destroyed 
without  recording,  and  the  mortgager's  son,  to 
whom  he  had  conveyed  the  land,  gave  a  new 
mortgage  in  exchange  for  the  note  to  which 
the  old  one  was  collateral,  held,  that  in  a  suit 
to  foreclose  the  latter  mortgage  the  complain- 
ant could  not  question  the  validity  of  the  con- 
veyance to  defendant  from  bis  father,  sinoe, 
having  parted  with  his  prior  unrecorded  lien, 
said  complainant  must  stand  upon  the  new 
mortgage  received  in  its  stead ;  whatever  de- 
feats the  mortgager's  title  defeats  the  mort- 
gage lien :  Sloan  v.  Holcomb,  29  M.  153. 

241.  The  English  doctrine  of  tacking  is  not 
recognized  in  Michigan:  Wing  v.  McDowell, 
W.  175;  Ladue  v.  Detroit  &  M.  R.  Co.,  18  M. 
880. 

242.  An  insurance  policy  taken  ont  by  the 
mortgager,  in  which  the  insuiance  is  stated  to 
be  for  the  benefit  of  the  mortgagee,  creates 
no  contract  relation  between  the  latter  and 
the  insurer,  and  whatever  defeats  the  mort- 
gager's right  of  recovery  defeats  any  right  of 
the  mortgagee:  Van  Buren  v.  St.  Joseph  C. 
V.  F.  Ins.  Co.,  28  M.  898. 

When  may  sue  on  policy,  see  Insurance, 
§§  54,  288-292. 

243.  A  mortgagee  of  land  cannot  avail 
himself  of  an  agreement  made  with  a  third 
party  by  a  mere  owner  of  the  equity  of  re- 
demption to  pay  the  mortgage,  where  such 
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owner  was  not  a  party  to  the  mortgage  nor  in 
any  way  liable  for  the  debt  secured  by  it: 
Stuart  v.  Warden,  42  M.  151. 

844.  A  mortgagee  owes  no  duty  to  the 
mortgager  or  to  a  subsequent  mortgagee  to 
protect  the  land  from  tax-sales :  Connecticut 
Mut.  L.  Ins.  Co.  v.  Bulte,  45  M.  118. 
•  246.  A  mortgagee  can  protect  his  mortgage 
interest  against  taxes  that  the  mortgager 
should  have  paid,  and  the  amount  he  pays  in 
doing  so  may  be  added  to  the  charge  upon  the 
land:  Payne  v.  Avery,  21  M.  524;  Vaughn  v. 
Sims,  36  M.  ,297;  Connecticut  Mut.  L.  Ins. 
Co.  v.  Bulte,  45  M.  118. 

246.  On  foreclosure  for  non-payment  of 
taxes  as  they  fell  due  the  mortgagee  claimed 
to  recover,  as  taxes  paid  by  himself,  certain 
earns  paid  by  his  agent  in  bidding  in  the  prop- 
erty at  tax-sales.  Held,  that  such  payments 
were  not,  in  contemplation  of  law,  payments 
of  the  taxes,  and  could  not  be  included  in  the 
deciee:  Maxfleld  v.  Willey,  46  II  253. 

247.  If,  before  foreclosure,  a  mortgagee 
pays  taxes  and  insurance  which  the  mortgager 
ought  to  have  paid,  the  sum  paid  may  be  in- 
cluded in  the  amount  for  which  he  forecloses, 
even  though  the  insurance  was  taken  for  the 
full  period  allowed  for  redemption;  but  for 
such  payments  made  after  foreclosure  sale  the 
power  of  sale  cannot  again  be  asserted:  (fa/ton 
t>.  Hollywood,  47  M.  885. 

248.  If  a  mortgagee  accepts  a  mortgage  on 
lands  already  subject  to  returned  taxes,  the 
mortgage  being  silent  as  to  taxes,  and  redeems 
soon  after  the  tax-sale  without  giving  the 
mortgager  an  opportunity  to  do  so  instead,  he 
cannot  claim  that  his  redemption  certificate  is 
a  lien  on  the  land  as  against  a  subsequent  pur- 
chaser who  has  paid  the  mortgage  in  full  with- 
out notice  of  the  claim  of  lien :  Pond  v.  Drake, 
50  M.  803. 

249.  Money  paid  by  the  holder  of  a  mort- 
gage to  redeem  the  premises  from  a  tax-sale 
does  not  constitute  a  lien  apart  from  the  mort- 
gage, but  is  discharged  when  the  mortgage  is 
satisfied ;  and  whether  the  amount  paid  is  or 
is  not  included  in  the  sum  for  which  the  mort- 
gage is  foreclosed,  there  can  be  no  subsequent 
or  separate  proceeding  against  the  mortgager 
to  enforce  its  payment:  Vincent  v.  Moore,  61 
M.618. 

260.  Where  a  mortgagee  has  acquired  a 
tax-title  to  protect  the  mortgage,  a  foreclosure 
decree  may  provide  for  the  payment  to  him  of 
the  cost  thereof  on  condition  that  he  assign 
the  certificate  of  purchase  to  the  mortgager: 
Baker  v.  Clark,  52  M.  22. 

251.  Where  a  covenant  to  insure  is  not 
kept  by  the  mortgager,  the  mortgagee  may  in- 


sure, and  can  add  the  premium,  if  fair  and 
reasonable,  to  his  debt:  Leland  v.  Collver,  84 
M.  418. 

252.  One  who  indemnifies  fa  mortgagee 
against  a  tax-title  cannot  afterwards  set  up 
the  tax-title  against  his  title  as  purchaser  on 
foreclosure:  Wyman  v.  Boer,  46  M.  418. 

263.  Where  a  mortgagee  brings  trespass 
for  the  removal  of  a  building  from  the  mort- 
gaged land,  counting  upon  the  foreclosure  and 
sale  of  the  mortgaged  premises,  and  the  ex- 
istence of  a  deficit  thereunder,  to  satisfy  the 
debt,  he  cannot  recover  unless  he  shows  a 
deficiency  upon  a  regular  and  legal  foreclosure 
and  sale:  Taylor  v.  McConnell,  58  M  587. 

254.  Where,  after  foreclosure,  the  mort- 
gager's title  turns  out  to  have  been  invalid, 
and  he,  taking  advantage  of  a  curative  act, 
obtains  a  confirmatory  patent  from  the  state, 
the  mortgagee  may  have  bis  lien  reinstated  in 
equity :  Toms  v.  Boyes,  50  M.  852. 

255.  Where  a  paid-up  lease  for  a  certain 
period  was  given  to  mortgagees  as  additional 
security,  who  had  the  option  to  hold  over  on 
paying  a  fair  rental,  field,  that  whether  or  not 
they  gave  up  possession  at  the  date  fixed,  their 
mortgage  security  remained  and  they  could 
enforce  it  if  the  debt  was  not  duly  paid ;  and 
that  the  mortgager  could  pay  the  debt  at  any 
time  after  it  became  due  and  so  extinguish 
the  security :  Button  v.  Merritt,  41  M.  587. 

266.  And  the  foreclosure  of  the  mortgage 
would  not  prevent  the  mortgagees  from  re- 
sorting to  any  additional  security  they  might 
have,  and  they  would  have  a  right  to  apply 
the  amount  of  rent  due  from  them  and  un- 
paid in  satisfaction  of  their  debt:  Storey  v. 
Dutton,  46  M.  539. 

267.  A  mortgagee  compelled  after  fore- 
closure to  redeem  from  taxes  that  had  become 
a  lien  on  the  lands  through  the  tax  collector's 
false  return  nulla  bona  has  an  action  against 
the  latter:  Raynsford  v.  Phelps,  48  M  842. 

258.  But  not  if  the  tax  itself  was  void: 
Raynsford  v.  Phelps,  49  M.  815. 

260.  Payment  of  taxes  by  the  mortgagee  of 
land  does  not  necessarily  give  him  a  right  of 
action  as]  against  the  mortgager  as  for  money 
paid  to  his  use :  Raynsford  v.  Phelps,  48  M  842. 

VL  Rights,  etc.,  qv  subsequent  pub- 

CHA8EE8  OB  ENCUMBRANCERS  J  AS- 
SUMPTION OF  mortgage;  MAR- 
SHALLING  SECURITIES. 

(a)  In  general. 

Measure  of  damages  to  purchaser  for  breach 
of  covenant  to  pay  mortgage,  see  Convey- 
ances, §  367. 
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260.  Subsequent  grantees  or  encumbrancers 
of  mortgaged  premises  have  a  right  to  rely 
upon  the  record  as  determining  the  amount  of 
the  mortgagee's  claim,  and  they  are  not 
charged  with  notioe  of  the  conditions  of  the 
bond  to  which  the  mortgage  is  collateral,  but 
which  are  not  expressed  in  the  mortgage: 
Payne  v.  Avery,  21 11  534. 

261.  Title  obtained  by  foreclosure  will  en- 
ure to  the  benefit  of  the  purchaser's  grantee 
by  estoppel  under  his  warranty :  Zee  v.  Clary, 
88  M.  223. 

262.  One  who  has  sold  mortgaged  land 
with  warranty  and  has  covenanted  to  pay  off 
the  mortgage  cannot  make  title  in  himself  as 
against  his  grantee  by  allowing  foreclosure 
and  redeeming  the  land:  Huxley  v.  JBtoe,  40 
1178. 

263.  Where  both  parties  to  a  conveyance  of 
land  that  is  mortgaged  suppose  that  a  title  in 
fee  is  being  transferred,  though  in  fact  it  is 
not,  and  the  grantor  afterwards  purchases  the 
land  at  the  foreclosure  sale,  he  is  bound  in 
equity  to  recognize  the  grantee's  right  to  a 
perfected  title.  And  if  he  further  becomes  a 
party  to  an  arrangement  whereby  a  third  per- 
son takes  a  deed  from  the  grantee  and  gives 
back  a  mortgage  that  he,  the  grantor,  disposes 
of  for  bis  own  purposes,  he  is  then  estopped 
from  disputing  that  his  original  deed  conveyed 
title  and  that  his  foreclosure  purchase  related 
back  to  it :  La  Cose  v.  Wadsteorth,  56  M.  421. 

264.  A  subsequent  purchaser  cannot  main- 
tain a  bill  to  cancel  a  mortgage  on  the  prem- 
ises on  the  ground  that  the  mortgager  and 
mortgagee  agreed  to  an  extension,  and  that 
by  delay  in  foreclosing  the  value  of  the  mort- 
gaged property  has  been  diminished  and  the 
mortgager  has  become  insolvent.  Such  a  pur- 
chaser is  not  a  mere  surety :  Case  v.  O'Brien, 
66  M.  289  (June  9,  '87). 

265.  One  who  purchases  a  parcel  of  land 
subjeot  to  a  mortgage  upon  that  and  other 
property,  and  with  full  record  notice  of  a  con- 
veyance of  the  other  property,  gets  no  greater 
rights  by  virtue  of  such  purchase  than  his 
grantor  had;  and  in  a  suit  for  the  foreclosure 
of  the  prior  mortgage,  and  to  marshal  the 
securities,  he  is  not  in  a  position  to  attack  such 
deed  for  want  of  consideration:  Cooper  v. 
Bigly,  18  11  463. 

266.  The  vendee  of  an  equity  of  redemp- 
tion stands  in  the  place  of  tbe  mortgager,  and 
holds  the  property  subject  to  all  encumbrances ; 
and  where  there  were  two  mortgages,  and  the 
mortgaged  premises  had  been  sold  on  fore- 
closure at  law  of  the  first  mortgage,  it  was 
held  that  the  vendee  of  the  equity  of  redemp- 
tion could   not,  by  paying  the  redemption 


money,  and  taking  an  assignment  from  the 
purchaser  of  all  his  interest  in  the  land,  claim 
the  rights  of  such  purchaser  for  the  purpose 
of  defeating  the  second  mortgage:  Johnson  v. 
Johnson,  W.  381. 

267.  The  purchaser  of  an  equity  of  redemp- 
tion who  has  gone  into  possession  under  his 
purchase  is  estopped,  when  proceedings  are 
taken  to  foreclose  the  mortgage,  from  deny- 
ing the  title  of  the  mortgager:  Wanzer  v. 
Blanchard,  3  11  11. 

268.  One  who  buys  land  and  receives  a 
conveyance  subject  to  a  mortgage  thereon 
cannot  afterwards  contest  the  validity  of  the 
mortgage  on  the  ground  of  defect  in  the  for- 
malities of  execution:  Disbroto  v.  Jones, 
a  48. 

269.  One  who  has  bought  lands  subject  to 
a  mortgage,  and  has  subsequently  expressly 
recognized  it  by  an  agreement  with  the  mort- 
gagee for  forbearance,  cannot  thereafter  dis- 
pute its  existence  or  validity:  Smith  v. 
Graham,  34  M.  302. 

270.  A  second  mortgagee  takes  subject  to  a 
prior  unrecorded  mortgage  expressly  referred 
to  in,  and  excepted  from,  the  deed  to  his  mort- 
gager:  Baker  v.  Mather,  25  11  51. 

271.  A  second  mortgagee  can  take  up  the 
first  mortgage,  tack  it  to  his  own  and  fore- 
close for. both :  Manwaring  v.  Powell,  40  M.  371. 

272.  The  maker  and  indoraer  of  a  note  se- 
cured by  a  mortgage  are  not'  released  from 
their  obligation  to  pay  it  by  the  fact  that  it  has 
been  taken  up  by  the  holder  of  a  second  mort- 
gage with  whom  they  had  no  relations.  Pay- 
ment of  a  first  mortgage  by  a  second  mort- 
gagee makes  him  in  equity  an  assignee  of  such 
first  mortgage,  and  he  may  resort  to  all  suitable 
remedies  to  enforce  payment:  Mattison  v. 
Marks,  31  M.  421. 

273.  A  second  mortgagee  who  has  fore- 
closed and  bid  in  the  property  succeeds  to  the 
mortgager's  rights  and  can  make  any  defence 
against  the  other  mortgagee  that  the  mort- 
gager could  have  made:  Thompson  v.  Jarvis, 
89  M.  689. 

274.  Where  a  subsequent  mortgagee  pays 
the  redemption  money  of  the  mortgaged 
premises  to  the  purchaser  under  the  fore- 
closure of  a  prior  mortgage,  he  does  not  suc- 
ceed to  the  rights  of  such  purchaser,  but 
stands  in  the  place  of  the  prior  mortgagee; 
the  only  additional  right  which  he  acquires 
being  the  right  to  be  reimbursed  what  he  has 
paid,  with  interest,  on  foreclosing  his  own 
mortgage :  Johnson  v.  Johnson,  W.  331. 

275.  Where  the  holder  of  a  mortgage  re- 
leased a  note  that  was  given  with  it,  reserv- 
ing at  tbe  same  time  his  right  to  foreclose  tbe 
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mortgage  on  the  land,  and  a  second  mortgagee, 
with  notice  of  the  first  mortgage,  had,  prior 
to  the  release,  foreclosed  his  own  mortgage  at 
law,  and  purchased  the  premises,  the  latter 
was  held  to  stand  in  the  place  of  a  purchaser 
of  the  equity  of  redemption,  subject  to  the 
first  mortgage,  and  the  premises  in  his  hands, 
as  such  purchaser  with  notice,  to  be  the  pri- 
mary fund  for  the  payment  of  the  first  mort- 
gage: Bailey  v.  Gould,  W.  478. 

276.  Where  a  decree  in  a  foreclosure  suit 
is  opened  to  let  in  a  defence,  on  petition  of  a 
defendant,  after  a  sale  has  been  made  to  com- 
plainant under  the  decree,  no  one  will  be 
bound  by  the  proceedings  on  such  petition  ex- 
cept parties  to  it,  and  those  who  hare  subse- 
quently acquired  interests  under  them.  A 
purchaser  under  the  defendant  before  the  de- 
gree was  opened  would  not  be  affected  by 
such  proceedings  unless  made  a  party  to  them 
and  allowed  an  opportunity  to  be  heard: 
Stone  v.  Wetting,  14  M.  814. 

277.  The  owner  of  premises  twice  mort- 
gaged conveyed  them  subject  to  the  mortgages 
after  the  first  had  been  foreclosed.  Before 
the  time  of  redemption  had  expired  the 
grantee  redeemed,  and,  haying  obtained  a 
quitclaim  to  his  wife  from  the  first  mortgagee, 
claimed  that  she  held  in  ber  own  right  under 
a  foreclosure  from  which  the  property  had  not 
been  redeemed,  and  that  the  second  mortgage 
was  cut  off.  Held,  that  as  her  name  was  only 
used  as  a  cover  where  ber  husband  was  the 
real  party  in  interest,  and  as  the  transaction 
was  probably  understood  by  the  mortgagee  as 
substantially  a  redemption,  no  equity  was 
made  out  in  the  wife's  favor:  Wright  v.  Pat- 
tenon,  45  H.  061. 

278.  Where  one  having  a  second  mortgage 
allows  the  land  to  be  sold  for  taxes  and  obtains 
a  tax-deed,  he  cannot  use  it  adversely  to  the 
first  mortgage :  Horton  v.  IngersoU,  18  M.  409. 

270.  A  second  mortgagee  who  has  fore- 
closed and  bidden  in  the  premises  can  obtain  a 
tax-title  to  them,  and  if  it  is  allowed  to  become 
absolute  he  has  a  right  to  use  it  as  a  defence  to 
an  action  of  ejectment  brought  by  the  first 
mortgagee,unlesB  the  latter  tenders  repayment : 
Conn.  Mutual  Life  In*.  Co.  v.  Bulte,  45  M.  118. 

280.  A  second  mortgagee  is  under  no  obliga- 
tion to  protect  the  lien  of  the  first  mortgagee 
by  the  payment  of  taxes  or  by  purchasing  the 
premises  for  his  benefit  at  a  tax-sale ;  but  if  he 
does  pay  or  purchase,  the  act  ipso  facto  consti- 
tutes a  protection:  Ibid. 

(b)  Assumption  of  mortgage. 

281.  The  purchaser  of  lands  who  has  cove- 
aanted  as  part  of  the  purchase  price  to  pay  a 


mortgage  given  by  his  grantor  cannot  avoid 
his  liability  by  showing  that  the  mortgage  was 
not  enforceable  against  such  grantor  by  reason 
of  a  personal  disability  to  execute  a  valid  and 
binding  mortgage:  Comstock  v.  Smith,  26  If. 
806. 

282.  Nor  can  he  resist  the  mortgage  by 
showing  that  it  was  without  consideration,  or 
that  by  reason  of  a  mistake  in  the  description 
he  acquired  no  legal  title,  where  he  obtained 
possession  under  his  deed  of  the  proper  prem- 
ises, and  the  right  to  have  the  mistake  cor- 
rected :  Crawford  v.  Edwards,  83  M.  864 

283.  Where  a  grantee  has  assumed  a  mort- 
gage made  by  the  grantor,  and  the  amount 
thereof  has  been  deducted  from  the  purchase 
price,  he  cannot  dispute  the  legal  execution  of 
the  mortgage  or  its  amount  as  specified  in  the 
deed;  and  after  he  has  paid  interest  on  the 
mortgage  for  eighteen  months  without  com- 
plaint he  cannot  be  heard  to  complain  that 
the  olause  subjecting  his  deed  to  the  mortgage 
was  fraudulently  inserted :  Miller  v.  Thomp- 
son, 84  M.  10. 

284.  The  acceptance  by  a  grantee  of  a  deed 
conveying  lands  subject  to  a  specified  mort- 
gage, and  providing  that  he  shall  assume  and 
pay  the  mortgage,  binds  him,  and  the  provfo- 
ion  inures  to  the  benefit  of  the  mortgagee, 
who  may  enforce  it  m  equity :  Crawford  v. 
Edwards,  88  M.  854;  Miller  v.  Thompson,  84 
M.  10;  Taylor  v.  Whitmore,  85  M.  97;  CarUy 
v.  Fox,  88  M.  887;  Unger  v.  Smith,  44  M.  82. 

285.  Where  a  purchaser  buys  mortgaged 
premises  from  the  mortgager  subject  to  the 
mortgage  and  agreeing  to  pay  it  as  part  of  the 
purchase  price,  and  his  deed  is  expressly  made 
subject  to  it,  though  it  does  not  in  terms  bind 
him  to  pay  it.  he  is  to  be  treated,  as  between 
himself  and  the  mortgager,  as  having  assumed 
the  mortgage,  and  is  personally  liable  for 
whatever  deficiency  there  may  be  after  fore- 
closure sale:  Canfleld  v.  Shear,  49  M.  818. 

286.  Whether  on  mortgage  foreclosure  a 
personal  liability  can  be  enforoed  against  one 
who  is  not  a  party  to  the  mortgage  but  has 
bought  the  land  subject  thereto,  and  without 
making  anything  more  than  a  parol  agree- 
ment with  the  grantor  to  pay  it,  guere:  Gage 
v.  Jenkinson,  68  M.  169. 

287.  A  grantee  purchasing  mortgaged 
premises  subject  to  the  encumbrance  does  not 
become  personally  responsible  for  the  debt, 
and  only  loses  the  premises  in  case  of  foreclos- 
ure; but  a  grantee  who  assumes  the  encum- 
brance is  presumably  responsible  for  the  debt : 
Winans  v.  WUkie,  41  M.  264. 

288.  One  who  has  only  purchased  mort- 
gaged land  subject  to  the  encumbrance  is  not 
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personally  liable,  though,  if  he  ihas  promised 
to  pay  the  mortgage,  he  kmay  be  made  a  de- 
fendant in  foreclosure  if  he  can  be  found  in 
the  jurisdiction,  and  a  decree  may  be  rendered 
against  him  for  any  deficiency  after  sale: 
Booth  v.  Connecticut  Mut.  Life  Ins.  Co.,  48 
11299. 

289.  A  deed  containing  a  covenant  of  war- 
ranty "  against  all  lawful  claims  whatsoever 
subject  to  a  certain  mortgage  given  by  the 
parties  of  the  first  part  for  one  thousand  dol- 
lars "  merely  leaves  the  title  subject  to  be  de- 
feated by  a  failure  to  pay  the  mortgage  debt, 
but  does  not  bind  the  grantee  to  pay  it  And 
the  exception  is  not  such  a  written  contract  as 
will  exclude  evidence  to  show  that,  in  addition 
to  the  consideration  expressed,  the  grantee 
had  also  agreed  to  pay  off  the  mortgage.  The 
exception  and  the  agreement  are  distinct: 
Strohauer  v.  Voltx,  42  M.  444. 

290.  Where  it  is  doubtful  whether  a  deed 
of  mortgaged  premises  binds  the  grantee  to 
pay  existing  encumbrances,  evidence  of  the 
value  of  the  premises  or  of  the  agreed  consid- 
eration for  them,  and  as  to  whether  the 
grantee  retained  any  of  the  consideration  to 
pay  the  debt,  is  admissible  to  aid  in  constru- 
ing the  deed:  Winans  v.  Wilkie,  41  M.  264. 

291.  One  who  takes  a  deed  of  mortgaged 
land  will  be  personally  liable  on  the  fore- 
closure of  the  mortgage  if  his  deed  expressly 
binds  him  to  pay  it ;  but  a  covenant  to  do  so 
cannot  be  implied  by  either  deed  or  mortgage : 
Qage  v.  Jenkinson,  68  M.  169. 

292.  Where  a  grantee  of  land  agreed  to 
pay  a  mortgage  on  it,  but  did  not  do  so,  and 
the  land  was  sold  for  less  than  the  mortgage 
debt,  the  fact  that  the  foreclosure  decree  does 
not  show  how  much  was  due  as  principal  and 
how  much  as  interest  is  immaterial  in  an  ac- 
tion against  the  grantee  for  damages  resulting 
from  his  failure  to  pay  the  debt.  He  is  liable 
for  what  he  agreed  to  pay  and  no  more,  and 
evidence  of  the  foreclosure  is  only  important 
as  showing  that  the  land,  which  was  a  fund 
in  his  hands  from  which  the  mortgage  might 
have  been  paid,  had  been  exhausted  without 
satisfying  the  debt :  Strohauer  v.  Voltz,  42  M. 
444. 

As  to  personal  decrees  for  deficiency,  see 
infra,  X,  (i),  2. 

That  sureties  on  chancery  appeal  bond  are 
not  liable  thereon  for  deficiency,  see  Appeal, 
§182. 

(o)  Marshalling  securities. 

293.  The  rule  of  marshalling  assets  must 
be  applied  so  as  to  protect  and  not  destroy 
equities:  Southworth  v.  Parker,  41  M.  198. 


294.  The  doctrine  of  marshalling  assets 
must  not  be  applied  to  the  mortgagee's  in- 
jury ;  its  purpose  is  to  protect  as  far  as  pos- 
sible later  interests :  Detroit  Savings  Bank  v. 
Truetdail,  88  M.  480. 

295.  Where  two  persons  have  a  lien  on  the 
same  piece  of  property,  which  is  not  sufficient 
to  satisfy  both,  and  one  of  them  has  a  lien  for 
his  debt  on  another  piece  of  property,  he 
must  exhaust  the  latter  before  resorting  to 
the  common  fund:  Trowbridge  v.  Barleston, 
W.  183;  Cooper  v.  Bigly,  18  M.  468;  South- 
worth  v.  Parker,  41  M.  198. 

296.  But  the  foregoing  maxim  is  not  uni- 
versally applicable,  and  it  can  seldom  be  just 
where,  instead  of  a  common  debtor,  there  are 
two  or  more  whose  interests  in  the  funds  are 
different:  Southworth  v.  Parker,  41  M.  198. 

297.  It  will  not  enable  a  third  mortgagee 
of  part  of  premises  covered  by  the  first  mort- 
gage to  oompel  the  first  mortgagee  to  sell 
first  a  parcel  on  which  he  also  holds  a  second 
encumbrance,  which  is  not  included  in  the 
third :  Slater  v.  Breese,  86  M.  77. 

298.  As  a  general  rule,  where  mortgaged 
lands  are  alienated  or  encumbered  in  parcels, 
the  parcels  are  to  be  charged  for  the  satis- 
faction of  the  mortgage  in  the  inverse  order 
of  alienation  or  encumbrance:  Cooper  v.  Bigly, 
13  M.  463;  Ireland  v.  Woolman,  15  M.  258; 
McKinney  v.  Miller,  19  M.  142;  Sibley  v. 
Baker,  23  M.  812;  Soger  v.  Tupper,  85  M.  184; 
McVeigh  v.  Sherwood,  47  M.  545. 

299.  Subsequent  purchasers  or  encum- 
brancers take  subject  to  any  explicit  provis- 
ions of  a  mortgage  as  to  the  order  in  which 
the  property  shall  be  sold,  and  that  without 
reference  to  the  considerations  on  which  such 
preferences  were  agreed  on:  Mickle  v.  Max- 
field,  42  M.  305. 

800.  On  the  foreclosure  of  a  first  mortgage 
conveying  three  parcels  of  land,  on  the  first 
and  second  of  which  a  second  mortgage,  and 
on  the  second  and  third-  of  which  a  third 
mortgage,  has  been  given  —  the  second  mort- 
gage having  been  before  foreclosed,  and  both 
the  first  and  second  parcels  sold  subject  to  the 
first  mortgage,  the  second  parcel  being,  at  the 
instance  of  the  third  mortgagee,  sold  last — 
the  third  mortgagee  has  no  right  to  demand 
that  the  parcel  not  covered  by  his  mortgage 
(the  first  parcel)  shall  be  sold  first.  The  pur- 
chaser under,  the  prior  foreclosure,  of  the  first 
and  second  parcels,  has  a  right  to  insist  that 
the  third  parcel  shall  be  first  sold.  Where  the 
purchaser  under  said  prior  foreclosure  sale 
purchased  subject  to  the  first  mortgage,  but 
with  an  agreement  with  the  complainant, 
who  then  owned  both  the  first  and  second 
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mortgages,  that  when  the  first  mortgage  was 
foreclosed  said  third  parcel  should  be  first 
sold,  his  right  to  have  the  sale  on  such  fore- 
closure made  according  to  this  agreement, 
which  is  the  order  of  sale  established  by  law 
in  the  absence  of  any  agreement,  would  not 
be  affected  thereby:  Sibley  v.  Baker,  28  M. 
312. 

301.  The  grantee  of  a  parcel  of  mortgaged 
land  is  entitled  to  have  the  rest  of  the  land 
sold  to  satisfy  the  mortgage  before  resort  is 
had  to  his:  Mason  v.  Payne,  W.  450;  Oantz 
v.  Tales,  40  11  725. 

302.  But  where  a  part  of  mortgaged  prem- 
ises is  conveyed  by  the  mortgager  subject  to 
the  payment  of  the  whole  of  the  mortgage, 
that  part  becomes  the  preliminary  fund  for 
its  satisfaction,  and  the  land  retained  by  the 
mortgager  becomes  the  secondary  fund :  Ma- 
ton  v.  Payne,  W.  450;  Berry  v.  Whitney,  40 
M.  65,  72;  Michigan  State  Inn.  Co.  v.  Soule, 
51  M.  812. 

303.  Where  A.  had  a  mortgage  upon  lots 
one,  two  and  three,  and  8.  had  a  subsequent 
mortgage  upon  lot  three,  and  they,  having  no 
knowledge  of  conveyances  which  had  been 
made  of  lots  one  and  two  subsequently  to  their 
mortgages,  conjointly  released  a  part  of  lot 
three,  it  was  held  that  B.'s  equitable  right  to 
have  lote  one  and  two  first  sold  was  not 
thereby  affected:  Cooper  v.  Bigly,  18  M.  463. 

304.  A  second  mortgagee  cannot  insist  that 
on  the  foreclosure  of  a  prior  mortgage  resort 
shall  first  be  had  to  a  parcel  of  land  not  covered 
by  his  mortgage,  and  which  the  mortgager 
bad  aliened  after  the  first  but  before  the  sec- 
ond mortgage;  such  land  is  not  to  be  sold 
until  after  that  covered  by  the  second  mort- 
gage: Soger  v.  Tapper,  85  M.  134. 

306.  A  junior  mortgagee  cannot  claim  that 
a  homestead  covered  by  the  first  mortgage  but 
not  by  his  own  shall  be  first  sold  by  the  prior 
mortgagee :  Armitage  v.  Toll,  64  M.  412. 

306.  The  statement  in  a  deed  from  an  in- 
termediate holder  of  mortgaged  premises  that 
the  grant  is  subject  to  the  mortgage  does  not, 
in  the  absence  of  language  expressing  or  im- 
plying an  assumption  by  the  grantee  of  such 
mortgage,  or  an  intention  that  the  interest 
granted  should  be  charged  with  the  whole 
amount  of  the  mortgage,  make  the  mortgage 
a  specific  charge  upon  such  interest  so  as  to 
influence  the  equities  between  second  and 
third  mortgagees  as  to  other  portions  of  the 
premises :  Slater  ».  Breese,  86  M.  77. 

307.  C.  gave  F.  a  warranty  deed  of  a  farm 
subject  to  payment  by  F.  of  a  certain  mort- 
gage. Another  mortgage  given  to  secure  a 
debt  of  C.'s  covered  the  farm  and  some  of 


Mrs.  C.'s  property,  and  this  mortgage  was  not 
excepted  from  the  warranty.  Upon  the  fore- 
closure of  the  last  mentioned  mortgage,  Mrs. 
C.'s  property  was  bid  off  first  and  bought  in 
by  F.  Held,  that  as  to  her  own  lands  she 
was  entitled  to  the  rights  of  a  surety,  and 
could  insist  that  the  farm  be  sold  first ;  that 
her  ^release  of  dower  rights  in  the  farm  gave 
her  the  right  to  insist  that  F.  protect  her  by 
paying  off  the  mortgage  first  named;  and 
that  as  between  herself  and  him  the  foreclos- 
ure sale  was  wrongful,  and  F.  acquired  no 
rights  by  it  except  the  right  to  the  mortgage : 
Carley  v.  Fox,  88  M.  887. 

308.  A  third  encumbrancer  who  concedes 
the  existence  of  a  second  enoumbranoe  la  not 
of  right  entitled  to  introduce  proofs  to  show 
that  the  amount  of  the  second  encumbranoe  is 
less  than  it  is  represented  to  be,  where  the 
question  is  as  to  the  order  of  sale  on  foreclos- 
ure of  the  first  mortgage,  as  between  the  par- 
cel covered  by  the  third  and  that  oovered  by 
the  second  encumbrance:  Slater  v.  Breese,  86 
M.77. 

Further,  as  to  marshalling  assets,  see  infra, 
X,(j),8. 

V1L  Assignment. 

(a)   WhatoonttituUs;  validity. 

809.  Mortgages  are  chattel  interests,  and 
may  be  transferred  without  writing:  Nim»  v. 
Sherman,  48  M.  45. 

310.  The  acknowledgment  of  an  assign- 
ment of  a  mortgage  is  no  part  of  the  assign- 
ment: Livingston  v.  Jones,  H.  165. 

311.  An  assignment  of  a  mortgage  is  not  a 
conveyance  of  real  estate  and  may  be  made 
without  executing  a  deed  or  other  instrument 
in  writing  where  the  statute  does  not  require 
the  transfer  to  be  so  made :  Dougherty  v.  Ran- 
dall, 8  M.  681;  Young  v.  McK.ee,  13  M.  552. 

312.  An  assignment  of  a  mortgage,  though 
not  witnessed,  or  with  but  one  witness,  is  com- 
petent proof  as  well  in  law  as  equity  to  show  a 
transfer  of  the  entire  interest  of  the  mortgagee 
in  the  mortgage:  Dougherty  v.  Randall,  8  M. 
681. 

313.  A  mortgagee's  rights  may  be  trans- 
ferred either  by  a  legal  or  by  an  equitable  as- 
signment or  conveyance:  Hoffmann  v.  Har- 
rington, 88  M.  802. 

314.  Anything  which  transfers  the  debt 
(though  by  parol  or  mere  delivery)  transfers 
the  mortgage  with  it :  Ladue  v.  Detroit  <Sb  Ml 
R.  Co.,  13  M.  880. 

316.  The  assignment  of  a  debt  secured  by  a 
mortgage  carries  with  it  the  mortgage,  as  an 
incident  to  the  debt,  although  there  is  no  men- 
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tion  made  of  the  mortgage  in  the  assignment: 
Cooper  v.  Ulmann,  W.  351 ;  Dougherty  v.  Ran- 
dall, 3  M.  581 ;  Martin  v.  McReynolda,  6  M.  70. 

816.  So  the  assignment  of  a  part  of  a  debt, 
or  of  one  of  several  notes  secured  by  a  mort- 
gage, carries  with  it  a  proportional  interest  in 
the  mortgage  unless  it  is  otherwise  agreed  be- 
tween the  parties  at  the  time:  Cooper  v.  Ul- 
mann, W.  251. 

817.  An  equitable  assignee  of  a  debt  se- 
cured by  mortgage  is  entitled  to  have  the 
mortgage  follow  the  debt :  Briggs  v,  Hanno- 
wald,  85  M.  474. 

818.  Where  it  is  doubtful  whether  an  as- 
signment of  a  mortgage  is  a  sale  of  the  secu- 
rity or  only  a  mortgage  of  it,  if  the  consider- 
ation was  mnoh  less  than  the  amount  due 
upon  it,  the  court  will  incline  to  consider  it  a 
mortgage :  McKinney  v.  Miller,  19  M.  143. 

810.  A  man  executed  an  assignment  of  a 
mortgage  security  held  by  him  in  order  that 
he  might  use  it,  if  necessary,  to  secure  him- 
self and  personal  creditors  in  case  of  the  fail- 
ure of  a  manufacturing  ooncern  in  which  he 
was  interested;  but  he  never  did  use  it,  and 
he  continued  to  collect  money  on  it  as  his 
own,  and  used  the  money  for  bis  own  pur- 
poses. Held,  that  this  did  not  show  that  any 
effective  assignment  was  intended  or  made 
out:  Button  v.  Cuthbert,  51  M.  229. 

820.  Where  complainant  averred  that  a 
mortgage  had  been  assigned  to  him,  and  the 
answer  was  silent  on  the  point,  and  based  the 
defence  solely  on  the  ground  of  infancy,  end 
there  was  no  evidence  of  assignment  except 
what  was  contained  in  the  record  of  a  prior 
cause,  which  was  put  in  evidence  by  consent, 
wherein  the  former  owner  of  the  mortgage 
had  testified  that  the  mortgage  was  assigned 
to  complainant;  and  the  objection  that  the 
assignment  was  not  proved  was  taken  on  ap- 
peal from  a  decree  in  favor  of  complainant,  it 
was  held  that  complainant  was  entitled  to  the 
most  liberal  construction  of  the  evidence  as  to 
the  assignment,  and  its  competency  not  hav- 
ing been  objected  to,  it  was  sufficient:  Young 
v.  McKee,  18  M.  553. 

321.  The  recitation  of  a  previous  assign- 
ment in  the  assignment  of  a  mortgage  was 
held  a  virtual  admission  that  the  assignor  had 
no  right  to  assign ;  a  recital  that  the  former 
assignment  was  to  a  person  named  is  not  evi- 
dence of  the  fact;  though  the  assignor  can  ad- 
mit title  out  of  himself,  he  cannot  admit  it  in 
any  other  person:  Van  Vleet  v.  Blackwood,  88 
M.  834 

822.  The  validity  of  an  assignment  of  a 
mortgage  is  not  impaired  by  a  showing, 
merely,  that  the  assignor's  interest  was  but  a 


life  estate,  if  it  does  not  also  appear  that  the 
transfer  operated  to  diminish  the  bulk  of  the 
estate  at  the  death  of  the  life  tenant:  Sutphen 
v.  EUis,  85  M.  448. 

323.  A  power  of  attorney  to  sell  and  con- 
vey lands  and  to  borrow  money  by  mortgage 
upon  lands  gives  the  attorney  no  authority  to 
assign  a  mortgage,  certainly  not  to  assign  to 
himself:  Post  v.  Springsted,  49  M.  90. 

824.  Where  an  assignment  of  a  mortgage 
was  procured  by  threatening  the  mortgagee,  a 
timid  and  ignorant  man,  with  a  prosecution 
for  slander,  it  was  held  to  he  without  consid- 
eration, and  a  re-assignment  was  decreed: 
Tate  v.  Whitney,  H.  146. 

(b)  Iffiect;  rights,  etc.,  of  assignees. 

Covenant  in  assignment  of  mortgage  con- 
strued :  See  Conveyances,  §  840. 

825.  An  assignment  of  a  mortgage  or  of 
the  right  to  a  particular  payment  described 
therein,  may  be  shown  not  to  be  absolute,  but 
to  have  been  designed  as  a  security :  HiU  v. 
Goodrich,  89  M.  489 ;  Hyler  v.  Nolan,  46  M.  857. 

826.  Where  complainant,  a  married 
woman,  made  an  unconditional  assignment  of 
a  mortgage  to  defendant,  and  delivered  it  to 
her  husband,  who  delivered  it  over  to  defend- 
ant, and  the  latter  gave  the  husband  a  receipt 
stating  that  the  mortgage  was  received  of  the 
husband  as  collateral  security  for  a  debt  owing 
by  hhn  to  defendant,  and  there  was  no  evi- 
dence of  any  negotiations  between  complain- 
ant and  defendant,  or  of  any  understanding 
on  her  part  that  the  transfer  of  the  mortgage 
was  to  be  upon  any  condition,  or  of  any  in- 
structions by  her  in  referenoe  to  it,  it  was 
held  that  the  court  could  not  say,  from  these 
facts,  that  the  assignment  was  intended  by- 
complainant  as  security  only,  and  not  to  be 
absolutely  passed  to  defendant:  Dmrfee  9. 
McClurg,  6  M.  228. 

Re-assignment  compelled  in  ohanoery,  see 
Equity,  §288. 

827.  An  assignment  of  a  mortgage  passes 
the  power  of  sale:  Nile*  v.  Hansford,  1  M» 
888. 

328.  The  assignment  of  a  mortgage  that 
appoints  the  assignee  attorney,  with  full  au- 
thority to  have,  use  and  take  all  lawful  ways 
and  means,  in  his  assignor's  name  or  other- 
wise, for  the  recovery  of  the  money  doe 
thereon,  transfers  to  euch  assignee  all  of  the 
assignor's  collateral  rights,  including  a  olafrn 
against  a  previous  assignor  to  himself,  for  a 
breach  of  the  covenant  that  such  previous  as- 
signor had  lawful  authority  to  transfer: 
Briggs  v.  Hannowald,  85  M.  474. 
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329.  The  assignee  of  a  mortgage  takes  it 
■abject  to  all  equities  existing  between  the 
parties  to  it  at  the  time  of  the  assignment: 
Bussett  v.  Watte,  W.  81 ;  Button  v.  Ives,  6  M. 
515;  Nichols  v.  Lee,  10  M.  620;  Bloomer  v. 
Henderson,  8  11  895. 

330.  The  assignee  of  a  past-due  note  and 
mortgage  takes  it  subject  to  any  perfected 
equitable  rights  existing  in  the  mortgager  to 
set  off  claims  against  it,  even  though  be  has 
no  actual  notice  of  such  claims.  His  position 
is  precisely  that  of  his  assignor :  McKenna  v. 
Kirkwood,  00  M.  544. 

831.  Where  a  mortgage  has  been  assigned 
any  equities  between  the  assignee  and  the 
mortgager  affect  the  mortgage  in  the  hands 
of  any  subsequent  assignee :  Nichols  v.  Lee,  10 
M.5S6. 

332.  Where  one  pays  a  mortgage  as  the 
agent  and  with  the  funds  of  the  mortgager, 
and  instead  of  having  it  discharged  causes  it 
to  be  assigned  as  security  for  a  debt  owing  by* 
himself,  the  assignee  cannot  hold  the  mort- 
gage as  against  the  mortgager  or  his  heirs : 
Ibid. 

383.  An  assignment  of  a  mortgage  to  a 
third  person,  without  notice  of  a  prior  mort- 
gage, cannot  give  the  assignee  a  priority  which 
his  assignor  did  not  have :  Wing  v.  McDowell, 
W.  175. 

834.  Where  it  is  understood  between  a 
mortgager  and  mortgagees  that  the  mortgager 
shall  convey  to  such  person  as  one  of  the 
mortgagees  shall  designate,  an  assignment  by 
the  other  mortgagee  will  not  affect  a  pur- 
chaser who,  in  good  faith,  takes  conveyance 
from  the  mortgager,  without  notice  or  knowl- 
edge of  such  assignment;  the  assignee  is  sub- 
ject to  the  same  equities  as  the  assignor,  and 
if  the  assignor  afterwards  gives  a  discharge 
of  the  mortgage  to  the  purchaser  the  latter  is 
entitled  to  regard  ft  as  a  regular  and  valid 
release  thereof:  Qoodale  v.  Patterson,  01  M. 


385.  Where  a  mortgage  was  given  accom- 
panying a  negotiable  promissory  note,  and 
they  were  assigned  before  due  to  a  bona  fide 
indorsee,  held,  that  he  was  not  affected  by 
any  equities  existing  between  the  original 
parties :  Beeves  v.  Scully,  W.  348 ;  Button  v. 
Ives,  6  M.  010. 

886.  It  would  have  been  otherwise  if  a 
non-negotiable  bond  had  been  given  instead 
of  the  note:  Reeves  v.  Scully,  W.  348. 

837.  The  assignee  of  a  mortgage  is  entitled, 
if  be  is  the  real  owner,  to  demand  and  re- 
ceive payment  on  the  notes  secured  by  it 
whether  indorsed  or  not,  and  the  formal  as- 
signment, duly  recorded  and  acknowledged,  is 


the  best  possible  evidenoe  of  ownership :  Peats 
v.  Warren,  29  M.  9. 

888.  Where  a  mortgage  was  given  to  secure 
a  non-negotiable  bond,  any  subsequent  as- 
signee of  the  mortgage  is  bound  to  take  no- 
tice —  and  is  therefore  conclusively  presumed 
to  have  notice — of  every' defect  in  the  right 
of  the  mortgagee  as  between  the  mortgagee 
and  mortgager,  and  such  assignee  succeeds 
only  to  the  mortgagee's  rights:  Terry  v.  Tattle, 
3411206. 

389.  The  bona  fide  assignee  of  a  mortgage, 
not  charged  in  the  bill  with  knowledge  of  the 
complainant's  equities  against  the  assignor  in 
respect  to  the  mortgage,  will  not  be  held  af- 
fected with  those  equities:  Cicotte  v.  Oagnier, 
8M.881. 

840.  One  to  whom  a  note  and  mortgage  are 
assigned  as  collateral  security  for  a  prior  debt 
of  the  mortgagee's  is  not  a  bona  fide  holder, 
and  stands  in  no  better  situation  than  the  as- 
signor: Waterbury  v.  Andrews,  67  M.  281  (Oct. 
30,  '87). 

341.  The  assignee  does  not  take  the  mort- 
gage subject  to  any  equities  which  any  third 
person  may  have  against  the  mortgager. 
Where  be  has  purchased  the  mortgage  in  good 
faith,  it  is  not  subject  in  his  hands  to  any 
equities  between  the  mortgager  and  his 
grantor,  growing  out  of  the  fraud  of  the  mort- 
gager in  procuring  the  title  to  the  land: 
Bloomer  v.  Henderson,  8  M.  895. 

842.  The  assignment  of  a  mortgage,  with- 
out the  debt  which  it  is  given  to  secure,  car- 
ries no  beneficial  interest  in  the  mortgage  to 
the  assignee,  who  would  hold  it  subject  to  the 
will  and  disposal  of  the  creditor:  Bailey  v. 
Gould,  W.  478. 

843.  An  assignment  of  the  mortgage  with- 
out the  debt  is  a  mere  nullity :  Ladue  v.  De- 
troit <t  M.  B.  Co.,  18  M.  880. 

844.  An  assignee  of  a  mortgage  given  to 
secure  the  payment  of  a  negotiable  note  is  en- 
titled to  the  same  protection  that  he  would 
have  as  assignee  of  the  note  without  the  mort- 
gage: Helmer  v.  Krolick,  86  M.  871. 

846.  An  assignment  of  a  mortgage  does 
not  transfer  undelivered  collateral  securities 
unless  the  parties  so  intend  and  a  considera- 
tion is  paid :  Fletcher  v.  Carpenter,  87  If.  418. 

848.  Non-delivery  of  the  securities  with 
the  assignment  of  a  mortgage  should  put  a 
purchaser  upon  inquiry  as  to  whether  the 
nominal  assignee  holds  the  evidences  of  title 
before  he  deals  with  him  as  owner:  Ibid. 

347.  Where  a  mortgagee  assigns  part  of  a 
mortgage  debt,  or  one  of  several  notes  se- 
cured by  a  mortgage,  the  law  gives  the  as- 
signee no  priority  of  payment  where  there  is 
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no  understanding  or  agreement  to  that  effect ; 
but  the  assignor  may,  if  he  sees  fit,  give  the 
assignee  such  priority:  Cooper  v.  Ulmatm, 
W.  251. 

848.  Where  the  owner  of  a  mortgage  on 
which  nothing  was  to  become  doe  for  several 
years  assigned  the  mortgage  to  secure  a  debt 
of  his  own  to  an  amount  less  than  the  mort- 
gage, and  the  assignment  was  upon  condition 
that  if  the  assignor  could  pay  his  indebtedness 
to  the  assignee  on  or  before  the  first  day  of 
May  following,  then  the  assignment  was  to  be 
void,  but  if  not,  and  the  assignee  should  col- 
lect the  moneys,  he  should,  after  retaining  the 
amount  of  his  debt,  interest  and  charges,  pay 
over  the  surplus  to  the  assignor,  held,  that 
the  assignor,  or  those  claiming  under  him, 
would  be  entitled  to  this  surplus  from  the  as- 
signee or  any  person  claiming  through  him,  at 
whatever  period  in  the  future  it  might  be  col- 
lected :  Oraydon  v.  Church,  7  M.  36. 

340.  And  where  a  subsequent  assignee  of 
the  mortgage  took  a  deed  of  the  mortgaged 
premises  from  the  original  mortgager  to  him- 
self, this  deed  had  the  effect  to  foreclose  the 
mortgage  as  to  the  mortgager  so  deeding ;  the 
land  now  represented  the  mortgage,  and  the 
mortgager  of  the  mortgage,  or  one  claiming 
under  him,  might  file  his  bill  in  chancery  and 
have  decree  that  the  amount  of  the  mortgage, 
less  the  sum  it  was  assigned  to  secure,  be  paid 
to  him,  and  in  default  thereof  the  premises  be 
sold  to  satisfy,  first  the  sum  the  mortgage  was 
assigned  to  secure,  and  next  to  pay  him  the 
amount  of  the  mortgage  less  such  sum :  Ibid. 

350.  Such  bill  being  filed,  and  it  appearing 
that  possession  had  been  taken  under  such 
deed,  and  complainant  having  been  remiss  in 
asserting  his  rights,  whereby  he  might  have 
induced  defendants  to  treat  the  property  as 
their  own,  discharged  of  the  lien  of  the  mort- 
gage, he  was  held  not  entitled  to  an  account 
of  the  rents  and  profits  of  the  premises  as 
against  defendants :  Ibid. 

351.  Where  the  assignee  of  certain  notes 
secured  by  mortgage  is  induced  to  postpone 
foreclosure  by  representations  made  by  an  as- 
signee of  other  notes  maturing  earlier  and  also 
secured  by  the  mortgage,  he  does  not  become 
entitled  to  any  advantages  over  the  latter,  if 
at  all,  if  he  has  not  been  damaged  by  relying 
on  his  statements:  Burhans  v.  Mitchell,  42 
M.417. 

862.  The  cost  to  which  the  assignee  of  a 
second  mortgage  is  put  to  redeem  from  the 
foreclosure  of  the  first  is  a  necessary  outlay  in 
aid  of  the  assigned  security,  and  the  assignee 
is  entitled  to  hold  the  assignment  as  security 
for  it,  but  not  to  make  it  a  personal  charge 


against  the  assignor:  Wendell  v.  Sighstone, 
52  M.  552. 

363.  Until  actual  or  constructive  notice  of 
assignment,  the  mortgager  is  entitled  to  deal 
with  the  mortgagee  or  his  personal  represent- 
ative on  the  supposition  that  no  transfer  has 
been  made  (unless  the  mortgage  was  given  to 
secure  negotiable  paper  and  was  transferred 
before  due),  and  the  assignee  will  be  bound 
by  such  dealings :  Jones  v.  Smith,  22  M.  860. 

364.  H.  S.  §  5687,  providing  that  recording 
the  assignment  of  a  mortgage  shall  not  be 
such  notice  of  the  assignment  as  to  invalidate 
payments  made  by  the  mortgager  to  the  mort- 
gagee, applies  where  the  payment,  though  not 
actually  made  by  the  mortgager,  is  so  made 
as  to  release  him  from  liability,  as  by  an  ar- 
rangement between  all  parties  that  he  should 
deed  the  land  to  the  person  making  the  pay- 
ment :  Goodale  v.  Patterson,  51  M.  582. 

355.  A.  gave  to  B.  a  note,  not  negotiable, 
'secured  by  a  mortgage,  as  security  for  the 
performance  of  an  agreement.  C.  took  an  as- 
signment of  the  mortgage  and  attempted  to 
foreclose.  Held,  that  C.  was  chargeable  with 
notice  of  the  equities  between  A.  and  B.,  and 
that  A.,  on  performing  the  agreement,  could 
maintain  against  C.  a  cross-suit  for  the  can- 
cellation of  the  note  and  mortgage:  Hum- 
phrey v.  Beckwith,  48  M.  151. 

356.  Where  a  mortgagee,  under  a  pre- 
tended claim  of  right,  wrongfully  got  pos- 
session of  the  securities  from  the  bailee  of  his 
assignee,  and  then  received  payment  on  the 
mortgage  from.the  grantee  of  the  equity  of  re- 
demption, it  was  held  that  the  mortgager, 
who  had  paid  nothing,  had  no  equities  as 
against  the  assignee:  Chase  v.  Brown,  82  M. 
225. 

VIIL    SUBBOQATION. 

357.  The  doctrine  of  subrogation  is  to  pre- 
vent fraud  and  do  justice,  and  should  not  be 
applied  where  it  would  work  injustice :  Kelly 
v.  Kelly,  54  M.  80. 

858.  Persons  equitably  entitled  to  land  on 
paying  a  mortgage  taken  in  good  faith  by  an- 
other should  be  subrogated  to  the  mort- 
gagee's rights  against  the  mortgager :  Warner 
v.  Ha«,53M.872.j 

369.  Where  a  deed  conveys  premises  sub- 
ject to  a  mortgage  which  is  included  in  the 
purchase  money  and  which  it  identifies,  the 
mortgagee  on  foreclosure  may  be  so  far  sub- 
rogated to  the  mortgager  as  to  have  the  ben- 
efit of  the  obligation  to  pay  it,  which  the 
grantee  has  assumed:  Hicks  v.  McOarry,  88 
M.  667. 

360.  Where  A.  is  fraudulently  persuaded 
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by  B.  to  advance  money  to  him  to  discharge 
a  mortgage  by  the  promise  to  give  security 
upon  the  land  for  the  loan,  which  promise  is 
not  fulfilled,  A.  is  subrogated  to  the  mort- 
gagee's rights:  White  v.  NewhaU,  68  M.  641 
(March  2,  '88). 

361.  Land  was  mortgaged  to  secure  three 
notes  payable  at  different  times.  The  mort- 
gagee foreclosed  to  obtain  payment  of  the 
first  two  notes  and  sold  the  land  subject  to 
the  third  note  not  yet  dne.  Held,  that  it  is  a 
conclusive  presumption  in  such  a  case  that  the 
price  obtained  is  less  by  the  amount  of  the  re- 
maining encumbrance  than  it  would  other- 
wise have  been ;  also,  that  if  the  mortgagee 
should  afterward  sue  the  mortgager  for  the 
amount  of  the  third  note,  and  the  latter  should 
pay  it,  the  mortgager  would  be  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagee 
against  the  land,  in  order  to  subject  it  to  the 
burden  of  paying  the  debt  back  to  himself: 
Shermer  v.  Merrill,  88  M.  284. 

802.  K.  paid  off  and  discharged  the  first 
two  out  of  three  mortgages  on  certain  prop- 
erty, and  then  took  a  new  ^mortgage  for  the 
amount  paid.  Held,  that  this  was  subse- 
quent to  the  one  left  unpaid,  and  that  K.  was 
not  entitled  to  be  subrogated  to  the  rights  of 
the  first  two  mortgagees:  Kitchell  v.  Mvdgett, 
37M.81. 

363.  A  president  of  a  corporation,  who,  to 
save  the  property  of  the  company  and  his 
own  interest  as  a  bond  holder  and  stockholder, 
payB  out  of  his  own  moneys  the  interest  due 
on  a  mortgage  of  such  property,  is  entitled  to 
be  subrogated  to  the  company's  rights,  and 
the  fact  that  he  charged  the  items  of  payment 
against  the  company  in  the  hope  that  toe 
business  might  pay  enough  to  reimburse  him 
does  not  change  his  equities:  Bush  v.  Wads- 
worth,  60  M.  255. 

864.  Payment  of  encumbrances  under  an 
explicit  oral  agreement  that  the  encumbered 
property  shall  be  conveyed  to  the  person  pay- 
ing them  may  be  ground  for  subrogating  him 
to  the  rights  of  the  encumbrancer  to  the  extent 
of  the  payment,  but  subject  to  such  rights  as 
may  have  arisen  meanwhile:  Kelly  v.  Kelly, 
MM.  80. 

865.  The  mere  expectation  of  an  inherit- 
ance cannot  constitute  any  such  consideration 
for  the  payment  of  incumbrances  thereon 
that  the  fear  of  having  this  expectation  dis- 
appointed by  the  possible  advent  of  other 
heirs  can  be  made  a  ground  for  subrogation 
to  the  liens  discharged:  Ibid. 

866.  One  whose  sole  interest  in  lands  is 
under  a  trust  deed,  by  virtue  of  which  he  is  to 


become  entitled  to  them  on  paying  certain 
mortgages  upon  them,  and  also  certain  other 
specified  demands,  is  not  entitled,  if  he  repudi- 
ates the  trust,  to  make  any  arrangements  with 
the  mortgagees  by  which  he  can  be  subrogated 
in  equity  to  their  rights  without  paying  the 
other  demands:  Smith  v.  Austin,  11  M.  84. 

367.  A  mortgage  upon  land  belonging  to  a 
decedent's  estate  was  paid  off  with  money 
raised  by  means  of  an  administrator's  mort- 
gage on  the  same  land  which  was  subse- 
quently held  invalid,  though  executed  under 
color  of  authority  from  the  probate  court. 
Held,  that  the  lender  of  such  money  might  be 
subrogated  to  the  rights  that  the  prior  mort- 
gagee would  have  had  if  his  mortgage  had  not 
been  discharged:  Detroit  F.  dk  M.  Ins.  Co.  v. 
AtpinaU,  43  M.  238,  45  M.  880. 

368.  Where  land  is  deeded  to  secure  the 
repayment  of  money  borrowed  from  the 
grantee  to  pay  off  existing  encumbrances,  and 
it  is  applied  to  that  purpose,  the  grantee,  if 
the  deed  is  adjudged  invalid,  can  claim  subro- 
gation to  the  rights  of  the  mortgagees  whose 
liens  have  been  discharged ;  and  he  would  be 
entitled  to  a  decree  of  foreclosure  against  the 
land  so  deeded  as  security :  Lockwood  v.  Baa- 
sett,  49  M.  546. 

369.  Where  property  owned  by  two  part- 
ners is  subject  to  a  mortgage,  and  as  between 
the  two  it  is  the  duty  of  one  to  discharge  it, 
and  the  other  pays  the  debt  on  condition  that 
the  mortgage  shall  enure  to  his  benefit,  an 
equity  arises  in  his  favor  entitling  him  to  in- 
demnity through  the  mortgage:  Laylin  v. 
Knox,  41  M.  40. 

370.  Where  a  mortgage  is  executed  to  se- 
cure the  debts  of  others  than  the  mortgager, 
a  devisee  of  the  mortgaged  premises,  who 
redeems  them  from  foreclosure  sale,  is  sub- 
rogated to  all  the  rights  of  the  mortgager  to 
enforce  payment  of  the  amount  he  has  paid 
against  the  real  debtors,  or,  if  he  is  himself 
one  of  those  debtors,  he  may  recover  the  share 
the  others  should  have  paid :  Goodrich  v.  Le- 
land,  18  M.  110. 

As  to  subrogation  in  case  of  payment  of  in- 
surance money  to  mortgagee,  see  Insurance, 
§§  101, 102. 

IX.  Payment  ahd  satisfaction  ;  dis- 
ohaeqe;  belease;  mebgeb. 

(a)  Payment  and  satisfaction. 

As  to  payment  generally,  see  Payment  and 
Discharge. 


Digitized  by 


Google 


1S6 


MORTGAGES,  IX  (a),  (t> 


1.  Presumptions;  what  constitutes. 

371.  Twenty  years  from  maturity  a  mort- 
gage will  be  presumed  paid :  Curti*  v.  Ooode- 
now,  24  M.  18. 

372.  Payment  of  a  mortgage  debt  is  not 
conclusively  presumed  from  the  lapse  of  many 
years,  but  there  must  be  decisive  proof  that  it 
is  an  existing  lien  to  warrant  a  decree  of  fore- 
closure: Cowie  v.  Fisher,  45  M.  629. 

373.  A  mortgage  is  not  necessarily  pre- 
sumed paid,  from  lapse  of  time,  if  the  mort- 
gagee asserted  his  right  to  foreclose  in  duo 
season,  and  there  does  not  appear  to  be  any 
adverse  holding  under  the  mortgager;  the 
purchaser  must  be  understood  as  claiming 
under  the  sale  ever  since  it  was  made :  Bald- 
win v.  Cutten,  51  M.  S3. 

874.  June  18,  1789,  defendants'  ancestor 
gave  a  mortgage  payable  Aug.  88, 1790.  The 
mortgagee  died  in  1790,  but  administration 
on  his  estate  was  not  granted  until  1836,  and 
the  year  following  a  bill  was  filed  to  fore- 
close the  mortgage.  Held,  that  the  presump- 
tion of  payment  arising  from  the  lapse  of  time 
was  overthrown  by  the  fact  that  there  was 
no  one,  from  the  death  of  the  mortgagee  un- 
til the  granting  of  administration,  who  could 
receive  payment  of  the  money  and  discharge 
the  mortgage:  Abbott  v.  Oodfroy's  Heirs,  1 
H.  17a 

875.  When  a  creditor  by  mortgage  receives 
from  his  debtor  property  to  near  the  amount 
of  his  claim,  and  surrenders  the  obligations, 
■and  the  evidence  leaves  it  in  doubt  whether 
it  was  the  understanding  of  the  parties  that 
the  property  should  be  received  in  payment, 
it  will  be  presumed  in  favor  of  a  subsequent 
purchaser  of  the  property  mortgaged  that 
such  was  the  intent :  Ormsby  v.  Barr,  21  M. 
474. 

876.  Payments  upon  a  mortgage  are  pre- 
sumed, in  the  absence  of  a  finding,  to  have 
been  made  at  or  near  the  time  they  fell  due: 
Albright  v.  Cobb,  84  M.  818. 

377.  The  only  question  in  a  foreclosure 
proceeding  was  whether  the  date  of  a  receipt 
had  been  changed  from  April  1,  1874,  to  Sept. 
23,  1871,  and  it  was  determined  from  inspec- 
tion and  from  facts  bearing  upon  the  prob- 
abilities that  the  date  had  not  been  so  changed, 
and  that  a  payment  had  been  made  at  the  ap- 
parent date  of  the  receipt  which  ought  to  have 
been  credited  upon  the  mortgage:  Hazen  v. 
Phillips,  89  M.  667. 

878.  Mortgages  may  be  paid  and  extin- 
guished without  making  use  of  any  writing: 
Nims  v.  Sherman,  43  M.  45. 

870.    A  mortgager   who    claims  to  have 


made  a  large  payment  to  a  deceased  person 
shortly  before  the  tatter's  death,  but  shows 
no  voucher,  indorsement  or  entry  of  the  pay- 
ment by  the  deceased,  should  produce  very 
convincing  proof  to  sustain  his  position: 
Wakemari  v.  Akey,  29  M.  808. 

880.  Where  a  note  accompanying  a  mort- 
gage is  not  produced  or  accounted  for,  it  must 
be  presumed  paid,  as  against  the  party  setting 
up  the  mortgage:  Bassett  v.  Hathaway,  9 
M.  28. 

381.  A  deposit  by  a  mortgager  in  a  bank 
with  instructions  to  the  officers  of  the  bank  to 
apply  it  on  the  notes  secured  by  the  mortgage, 
which  they  fail  to  do,  does  not  place  the  money 
subject  to  the  control  of  the  holder  of  the 
notes,  and  does  not,  therefore,  operate  as  pay- 
ment: Pease  v.  Warren,  29  M  9. 

382.  Where  there  was  a  conflict  of  testi- 
mony as  to  whether  mortgages  sought  to  be 
foreclosed  had  been  drawn  into  a  settlement 
and  paid,  the  fact  that  after  a  certain  meeting 
which  was  conceded  to  have  taken  place  for 
the  purpose  of  a  settlement  the  mortgagee, 
though  a  money-lender  of  moderate  means, 
never  sought  another  settlement,  and  neg- 
lected for  seven  years  to  enforce  his  securities, 
but  stood  by  and  saw  the  premises  sold,  and 
the  title  warranted  as  unincumbered,  without 
asserting  any  claim,  was  held  to  indicate  pay- 
ment: Shattuek  v.  Foster,  82  M  427. 

383.  A  person  took  a  conveyance  of  land 
from  Mb  mother,  in  consideration  of  which  he 
was  to  support  her.f or  the  rest  of  her  life.  But 
he  shifted  the  burden  upon  a  debtor  whose 
mortgage  he  held,  bargaining  to  allow  him 
upon  it  a  dollar  a  week,  which  was  to  be  in- 
creased to  a  reasonable  compensation  when 
she  became  more  infirm,  as  she  did  two  years 
later.  The  mortgage  was  to  secure  about  $700, 
due  in  four  years.  For  seven  years  the  cred- 
itor indorsed  $50  a  year  upon  the  mortgage ; 
for  the  next  four  years  $73,  and  for  the  next 
three  $100.  It  was  shown  that  after  the 
mother  became  infirm  from  three  to  five  dol- 
lars a  week  would  have  been  a  reasonable 
compensation  for  her  board  and  care,  and 
after  she  left  the  debtor's  house  her  son  in  fact 
paid  three  dollars  a  week  therefor.  Held,  that 
a  bill  to  foreclose  the  mortgage  should  be  dis- 
missed and  the  mortgage  discharged  as  fully 
paid :  Gallup  v.  Jackson,  47  M.  476. 

884.  A  bill  to  enjoin  a  foreclosure  at  law 
and  to  compel  a  discharge  of  the  mortgage  was 
sustained  where  the  weight  of  evidence  tended 
to  show  that  the  mortgage  debt  had  been  sat- 
isfied by  offsetting  it  against  a  counter-claim, 
and  that  written  evidence  of  this  fact  was  de- 
stroyed by  fire,  the  mortgagers  being  after- 


Digitized  by 


Google 


MORTGAGES,  DC  (a*  1,  8. 


157 


wards  left  to  deal  with  the  mortgaged  premi- 
ses undisturbed  for  years  during  wbioh  the 
lands  were  being  sold  and  built  upon:  Oreen 
v.  Eagelmann,  89  M.  460. 

885.  A  mortgage  debt  may  be  deemed  not 
to  have  been  settled  where  it  appears  that  the 
mortgagee  always  claimed  it  as  an  existing 
obligation,  as  the  mortgager  well  understood ; 
that,  although  years  had  elapsed,  no  step*  had 
been  taken  to  procure  its  surrender  or  cancella- 
tion ;  and  that  the  mortgager  had  recognised 
its  existence:  Lyon  v.  McDonald,  51  M.  485. 

386.  The  evidence  held  to  sustain  the  case 
made  by  the  bill,  that  the  mortgage  held  by 
defendant,  and  which  he  was  seeking  to  fore- 
close by  advertisement,  had  been  fully  paid 
and  satisfied :  Hanehett  v.  McKeivey,  82  M.  88. 

387.  Where  a  mortgagee  has  property  in 
his  hands  for  which  he  is  accountable  to  the 
mortgager,  the  latter,  in  suing  him  for  refus- 
ing to  discharge  the  mortgage,  can  insist  that 
the  property  be  accounted  for  upon  it  by  way 
of  determining  whether  it  has  not  been  sat- 
isfied: WiCber  v.  Bsiree,  58  M.  16ft. 

388.  Where  a  mortgager  pays  money  to  the 
administrator  of  the  mortgagee,  with  distinct 
reference  to  the  ownership  of  the  mortgage  by 
the  estate,  and  in  the  expectation  and  under- 
standing on  both  aides  that  on  the  settlement 
the  sums  of  money  paid  are  to  be  taken  into  ac- 
count against  the  mortgage,  either  as  payment 
or  by  way  of  set-off,  it  is  not  important  that 
they  should  have  been  regarded  as  payments 
at  the  time  they  were  made ;  nor  will  it  neces- 
sarily affect  the  right  of  the  mortgager  to  have 
them  so  applied  that  he  took,  from  time  to 
time,  aa  evidence  of  the  sums  of  money  paid, 
notes  reserving  annual  interest:  Jones  v. 
'Smith,  32  M.  360. 

388.  A  mortgage  sought  to  be  foreclosed 
was  held  to  have  been  satisfied  by  the  assign- 
ment and  subsequent  payment  of  another 
mortgage:  Van  Bttren  v.  St.  Joteph  C.  V.  F. 
Ins.  Co.,  28  M.  398. 

390.  Where  a  mortgage  was  given  to  se- 
eose  the  payment  of  a  promissory  note,  and 
to  indemnify  the  mortgagee  as  accommoda- 
tion indorser,  and  at  the  maturity  of  the  note 
the  mortgager  procured  the  mortgagee's  in- 
dorsement to  a  second  note  for  a  larger 
amount,  with  a  portion  of  the  proceeds  of 
which  the  first  note  was  retired,  and  which 
itself  was  met  at  maturity  by  renewal  by  a 
third  note  with  the  same  indorsement,  it  was 
ktltl  that  the  mortgagee,  having,  aa  indorser, 
been  compelled  to  pay  the  third  note  after 
protest,  the  mortgage  was  not  in  equity  satis- 
fied as  between  the  parties,  it  having  been 
given  to  secure  not  the  particular  note  only, 


but  the  debt  itself:  Boxheimtr  v.  Qunn,  24  M. 
872. 

891.  Where  a  lot  of  land  was  conveyed  by 
complainant,  subject  to  the  payment  of  a 
mortgage  on  certain  other  lands,  and  proceed- 
ings were  had  in  chancery  to  foreclose  the 
mortgage,  and  the  decree  became  the  property 
of  one  of  the  defendants,  who  also  purchased 
the  lot  on  which  payment  was  charged,  it  wae 
held  that  such  purchase  amounted  to  a  satis- 
faction of  the  mortgage  to  the  value  of  the 
lot  so  purchased :  Maton  v.  Payne,  W.  459. 

388.  Where  one,  by  purchasing  at  an  in- 
valid foreclosure  sale,  becomes  the  owner  of 
a  mortgage  while  also  owning  the  land  from 
which  it  should  be  satisfied,  his  purchase  is 
to  be  deemed  a  payment  and  satisfaction  of 
the  mortgage  if  the  land  is  sufficient  for  the 
purpose:  Carley  v.  Fox,  88  M.  887. 

388.  Where  a  guardian's  sale  is  mad*  sub- 
ject to  a  mortgage,  and  the  mortgage  is  owned 
by  the  purchaser  at  the  sale,  the  mortgage  is 
in  effect  cancelled :  Lynch  v.  Kirby,  86  M.  289. 

304.  When  mortgaged  lands  which  had 
been  sold  by  the  mortgages  in  parcels  were 
subject  to  two  mortgages,  and  the  proceeds  of 
the  last  parcel  sold  were  applied  upon  the  first 
of  the  mortgages,  and  as  a  part  of  the  same 
arrangement  the  mortgagee  in  the  second,  who 
was  mortgager  in  the  first  and  under  obliga- 
tions to  pay  it,  assigned  the  second  to  a  party 
who  was  to  hold  it  for  the  protection  of  the 
fee  against  another  specified  claim,  but  this 
party  afterwards  sold  it  for  value  to  one  who 
took  it  in  good  faith,  held,  that  under  the 
rule  that  the  proceeds  must  be  applied  to  the 
satisfaction  of  the  mortgage  in  the  inverse 
order  of  alienation  the  mortgage  was  to  be 
deemed  satisfied  in  the  first  arrangement ;  and 
the  second  assignment,  not  being  with  consent 
of  the  owner  of  the  fee,  the  assignee  took 
nothing  thereby:  McVeigh  v.  Sherwood,  47 
M.  543. 

395.  Equity  has  jurisdiction  upon  a  bill 
seeking  to  have  a  mortgage  which  constitutes 
an  apparent  hen  on  complainant's  title  de- 
clared satisfied:  Ormtbp  v.  Barr,  22  M.  86. 

2.  To  whom  may  payment  be  made. 

890.  Voluntary  payment  of  a  mortgage  to 
one  not  entitled  to  collect  it,  after  notice  from 
the  real  owner  not  to  do  so,  and  after  suit 
brought  by  such  owner  to  foreclose  the  mort- 
gage, is  no  protection  to  any  one :  Chase  v. 
Brown,  32  M.  225. 

897.  Payment  of  an  intestate's  mortgage,  if 
made  by  the  mortgager  in  good  faith  to  the 
person  to  whom  the  administrator  tells  him  it 
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belongs,  is  good:  Reynolds  v.  Smith,  57  M. 
194. 

398.  A  mortgager  who,  without  knowledge 
that  the  mortgage  has  been  assigned,  pays  the 
debt  to  the  mortgagee  is  entitled  to  have  the 
mortgage  cancelled :  Ingalis  v.  Bond,  66  M.  338 
(June  16,  '87). 

399.  Where  a  mortgage  given  to  secure  a 
note  made  payable  at  a  bank  has  been  as- 
signed without  the  indorsement  of  the  payee 
upon  the  note,  the  officers  of  the  bank  holding 
the  mortgager's  money  for  payment  of  the 
mortgage  are  not  justified,  when  the  note  and 
mortgage  and  the  assignment  are  presented  by 
the  assignee  for  payment,  in  declining  pay- 
ment upon  the  objection  that  the  note  is  not 
indorsed  by  the  payee ;  the  formal  assignment, 
duly  acknowledged  and  recorded,  would  be 
the  best  possible  evidence  of  ownership,  and 
the  real  owner  would  be  entitled  to  demand 
and  receive  payment  whether  the  note  is  in- 
dorsed or  not:  Pease  v.  Warren,  29  M.  9. 

3.  Application  of  payments. 

400.  The  application  of  payments  upon  a 
mortgage  will  be  as  justice  and  equity  require, 
where  no  agreement  controls,  or  where  an 
agreement  is  unlawful.  Scattering  payments 
permitted  by  the  mortgagee  should,  if  not 
otherwise  agreed,  be  applied  (1)  to  the  extin- 
guishment of  interest  due ;  (2)  to  the  payment 
of  principal :  Morgan  v.  Michigan  Air  Line  R. 
Co.,  57  M.  480. 

401.  Where  a  mortgager  and  mortgagee 
agree  that  certain  mortgaged  property  shall 
be  sold  and  its  proceeds  applied  on  the  general 
indebtedness  after  satisfying  other  claims, 
they  still  have  power  to  make  a  different  dis- 
position of  the  proceeds,  and  may  be  bound 
thereby,  if  third  persons  interested  in  the 
premises  do  not  insist  that  the  proceeds  shall 
be  applied  in  reduction  of  the  debt:  Perrin  v. 
Kellogg,  88  M.  720. 

402.  Where  a  mortgager  gave  a  note  for 
the  whole  amount  of  his  debt,  including  sums 
for  which  he  had  become  indebted  before  the 
mortgage  was  given  and  which  were  not  se- 
cured by  it,  and  the  mortgagee  applied  pay- 
ments made  to  him  upon  the  note  generally, 
it  was  equivalent  to  an  application  upon  the 
new  and  old  indebtedness  pro  rata,  and  a  dif- 
ferent application  could  not  be  made  where  it 
did  not  satisfactorily  appear  to  have  been  di- 
rected or  to  have  been  for  the  interest  of  the 
parties :  Shelden  v.  Bennett,  44  M.  634. 

403.  A  mortgager  who  has  paid  interest 
upon  ten  per  cent,  interest,  when  behind  in 
his  payments,  is  entitled  to  have  it  allowed  on 


the  principal,  as  ten  per  cent,  is  the  statutory 
maximum  of  interest  that  may  be  taken  in 
Michigan:  Havens  v.  Jones,  45  M.  253. 

404.  A  mortgager  paid  a  sum  of  money  in 
settlement  of  a  dispute  which  had  arisen  from 
the  cutting  of  timber  on  the  mortgaged  land. 
The  settlement  left  a  large  amount  of  timber 
on  his  hands  ready  for  working  up,  and  the 
settlement  took  account  of  the  fact  that  it  was 
cut  without  expense  to  him.  Held,  that  in 
the  absence  of  evidence  of  any  understanding 
with  the  mortgagee  that  the  amount  paid 
might  be  applied  upon  his  mortgage,  it  would 
not  be  assumed  that  the  mortgagee  had  agreed 
to  such  an  application  of  payments,  nor  would 
such  application  be  decreed :  Hart  v.  Carpen- 
ter, 86  M.  402. 

405.  Insurance  policies  upon  mortgaged 
property  were  assigned  by  the  mortgager  to 
the  mortgagee  as  additional  security,  and  it 
was  agreed  that  in  case  of  loss  the  proceeds 
should  be  applied  in  payment  of  the  mortgage 
indebtedness.  Held,  that  the  money  collected 
upon  them  by  the  assignee  should  have  been 
so  applied,  unless.such  a  disposition  of  it  would 
be  contrary  to  the  rights  of  a  creditor  of  the 
assignee  to  whom  the  latter  had  assigned  the 
notes  and  mortgage  to  which  the  policy  was 
collateral;  and  if  such  creditor  knew  of  the 
assignment  of  the  policies  and  did  not  object, 
he  was  bound  by  the  agreement,  especially  if 
he  joined  in  notifying  the  assignor  to  pay  the 
whole  mortgage  debt  to  the  assignee:  Wilcox 
v.  Allen,  86  M.  160. 

406.  A  creditor  of  a  corporation,  who  held 
its  bonds  as  collateral  security,  guaranteed  its 
performance  of  a  contract,  and  the  corporation 
contracted  with  him  to  carry  on  its  business 
and  apply  the  proceeds  to  that  purpose  and  to 
its  current  working  capital,  and  agreed  that 
any  surplus  might  be  applied  to  the  payment 
of  current  indebtedness.  The  bonds  were  se- 
cured by  mortgage.  Held,  that  this  did  not 
fix  the  character  of  his  possession  of  the  corpo- 
rate property  as  that  of  the  mortgagee,  and 
that  the  proceeds  received  by  him  did  not 
apply  as  payment  on  the  mortgage,  and  could 
only  be  so  applied  as  set-off:  Beecher  v.  Mar- 
quette <fc  P.  Rolling  Mill  Co.,  45  M.  108. 

(b)  Discharge. 
1.  In  general. 

407.  By  the  discharge  of  a  mortgage — aa 
the  term  is  commonly  understood  —  some- 
thing that  relieves  the  land  from  the  apparent 
lien  is  intended;  not  a  mere  payment:  Black- 
wood  v.  Brown,  20  M.  488. 
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408.  A  mortgage  cannot  be  discharged 
piecemeal  on  the  record:  Collar  v.  Harrison, 
28  M.  518. 

409.  Payment  at  any  time  before  a  fore- 
closure becomes  absolute,  with  the  legal  costs, 
if  any,  will  discharge  the  mortgage,  and  no 
conveyance  is  necessary:  Caruthers  v.  Hum- 
phrey, 12  M.  270;  Van  Husan  v.  Kanouse,  18 
M,  303. 

410.  Payment,  release,  or  anything  that 
extinguishes  the  debt,  ipso  facto  extinguishes 
the  mortgage:  Ladue  v.  Detroit  AM.  R.  Co., 
13  M.  880. 

411.  A  mortgage  cannot  survive  the  debt 
secured  by  it  where  that  debt  has  been  paid 
by  the  debtor  to  the  holder  of  the  mortgage : 
Bytes  v.  Kellogg,  67  M.  81$  (Oct.  20,  '87). 

412.  Where  the  holder  of  a  mortgage  exe- 
cutes a  quitclaim  deed  of  the  premises  to  one 
who  has  received  a  deed  thereof,  under  an 
agreement  that  he  shall  pay  the  mortgage,  the 
effect  is  to  discharge  the  lien  of  the  mortgage ; 
and  a  subsequent  assignment  of  the  mortgage 
to  a  third  person  will  not  entitle  the  latter  to' 
enforce  it:  Jerome  v.  Seymour,  H.  357. 

413.  A.  bought  from  B.  a  piece  of  land 
which  B.  had  mortgaged  to  C.  to  secure  a 
note  for  $500.  C.  owed  (450  to  D.,  to  whom 
he  assigned  B.'s  note  and  mortgage  to  secure 
that  debt.  A  then  paid  D.  the  amount  of  C.'s 
debt,  took  an  assignment  of  B.'s  note  and  mort- 
gage, and  claimed  that  he  had  thereby  dis- 
charged the  mortgage  and  cleared  the  land  of 
any  lien.  C,  however,  still  claimed  an  inter- 
est in  the  mortgage  to  the  extent  of  the  sur- 
plus over  his  own  debt,  and  assigned  such 
interest  to  E.,  who  assigned  it  to  F.,  and  F. 
proceeded  to  foreclose  against  A  Before  the 
period  of  redemption  ran  out  A.  filed  a  bill 
against  C,  E.  and  F.  to  annul  the  foreclosure 
proceedings.  Held,  that  A's  payment  to  D- 
discharged  the  lien  of  the  mortgage  only  pro 
tartio,  and  that  A.  thereafter  held  the  mort- 
gage in  trust  for  C.'s  assignee  for  the  balance 
secured  by  it;  also,  that  a  lien  remained  upon 
the  land  for  the  amount  of  such  balance,  and 
C.'s  assignee  could  enforce  it  in  this  suit  as  by 
way  of  cross-bill:  Olcott  v.  Crittenden,  68  M. 
230  (Jan.  19,  '88). 

414.  Where  notes  of  three  persons  are 
given  in  payment  and  a  mortgage  is  also 
given  as  security,  the  mortgager  is  to  be  held 
for  payment  upon  the  mortgage  only  and 
under  its  conditions.  And  if  the  mortgagee, 
without  the  mortgager's  consent,  extends  the 
time  for  payment  of  a  note,  the  mortgage 
Ben  is  discharged:  Metz  v.  Todd,  36  M.  473. 

415.  A  quitclaim  obtained  by  the  mort- 
gager from  the  mortgagee  of  premises,  for  the 


purpose  of  perfecting  title  by  redeeming  from 
a  sale  on  partial  foreclosure,  cannot  be  con- 
strued as  discharging  the  entire  mortgage: 
Mabie  v.  Hatinger,  48  M.  341. 

416.  If  a  mortgagee  bids  in  the  premises  on 
foreclosure  sale  for  an  instalment  due,  and 
afterwards  gives  a  warranty  deed  of  the  land, 
the  warranty  deed  discharges  the  mortgage 
and  releases  indorsers  of  such  notes  as  may  be 
secured  by  subsequent  instalments  thereof: 
Bridgman  v.  Johnson,  44  M.  491. 

417.  A  lien  holds  if  not  discharged,  sur- 
rendered, waived  or  extinguished;  the  de- 
struction of  the  paper  evidence  of  it,  which 
in  this  case  was  an  unrecorded  purchase-price 
mortgage,  does  not  annihilate  it  so  far  as  the 
parties  and  all  persons  claiming  with  notice 
are  concerned :  Sloan  v.  Holcomb,  29  M.  158. 

418.  Land  was  sold  to  A,  subject  to  a 
mortgage  to  B.,  payment  of  which  A  as- 
sumed. Unknown  to  both  A  and  B.  there 
was  a  prior  mortgage  to  C.  on  the  same  land, 
and  on  their  discovering  this,  A.  promised  B. 
to  pay  it  off.  Held,  that  a  subsequent  fore- 
closure by  G,  at  which  A.  became  the  pur- 
chaser, did  not  extinguish  the  lien  of  B.'s 
mortgage :  Mantoaring  v.  Powell,  40  M.  871. 

419.  A  provision  in  a  contract  that  a  party 
shall  discharge  his  mortgage  "at  the  ex- 
pense "  of  the  mortgager  imports,  in  the  ab- 
sence of  explanation,  that  he  is  to  do  it  on 
being  reimbursed  the  expense  attending  the 
drawing,  execution  and  recording  of  the  dis- 
charge, and  not  that  he  is  to  do  it  only  on 
being  paid  the  amount  called  for  by  the  mort- 
gage, as  well  as  being  reimbursed  such  ex- 
pense: Vary  v.  Shea,  36  M.  888. 

420.  Damages  for  failure  to  perform  aeon- 
tract  to  procure  the  discharge  of  a  mortgage 
cannot  be  claimed  if  it  does  not  appear  that 
the  mortgage  was  foreclosed  or  the  claimant 
damnified:  Rose  v.  Jackson,  40  M.  30. 

421.  A  grantee  of  premises  covered  by  a 
mortgage  which  is  alleged  to  have  been  paid 
may  maintain  a  bill  against  the  mortgagee 
for  its  discharge  without  proving  any  other 
interest  in  the  premises  than  the  grant  from 
the  mortgager.  If  the  mortgage  has  been 
paid,  the  mortgagee  will  not  be  allowed  to  dis- 
pute the  mortgager's  title  or  that  of  his  grantee 
as  a  reason  for  refusing  to  discharge  it: 
Ormsby  v.  Barr,  22  M.  80. 

422.  The  fact  that  a  judgment  has  been 
recovered  on  a  note  secured  by  mortgage  is 
no  answer  to  a  suit  by  the  mortgagers  to  have 
the  mortgage  set  aside  on  showing  that  the 
note  has  been  paid :  Rickle  v.  Dow,  89  M.  91. 

423.  A  forged  discharge  on  the  record  of  a 
mortgage  gives  no  rights  to  one  who  takes  a 
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second  mortgage  on  the  strength  thereof, 
unless  the  prior  mortgagee  has  been  negligent : 
Keller  v.  Hannah,  52  M.  585. 

424.  "Where  a  discharge  of  a  mortgage  is 
given  on  the  receipt  of  less  than  is  due,  by 
reason  of  an  erroneous  computation  of  inter- 
est, chancery  may  refuse  to  set  aside  such  dis- 
charge, if  circumstances  appear  rendering  it 
inequitable  for  the  mortgagee  to  collect  the 
full  amount  of  interest:  Wright  v.  Garrison, 
40  M.  50. 

426.  A  discharge  upon  the  record  of  a 
mortgage  is  not  an  absolute  bar  to  a  fore- 
closure, unless  there  has  been  actual  satisfac- 
tion. The  facts  may  still  be  investigated. 
Such  discharge  is  evidence  of  a  high  charac- 
ter, and  sufficient  to  sustain  the  rights  of  all 
persons  interested,  unless  the  person  setting 
up  the  discharged  mortgage  shows  some  acci- 
dent, mistake  or  fraud;  and  this  must  be 
shown  satisfactorily,  and,  if  not,  the  discharge 
is  conclusive  proof  of  payment  in  favor  of 
third  persons,  who  have  a  right  to  look  to  the 
record  for  protection:  Ferguson  v,  Olassford, 
68  M.  86 

As  to  restoration  of  mortgages  discharged 
by  mistake,  see  Equity,  §§  881-888. 

2.  Discharge  by  tender. 

As  to  Tender  generally,  see  that  title. 

426.  Where  a  mortgager,  after  the  mort- 
gage has  become  due,  but  before  foreclosure, 
tenders  to  the  holder  the  full  amount  due, 
which  the  latter  refuses  to  receive,  the  lien  of 
the  mortgage  is  thereby  discharged,  and  if  a 
bill  is  afterwards  filed  by  the  holder  to  fore- 
close it  is  not  necessary  for  the  mortgager  to 
bring  the  tender  into  court  or  to  show  that  it 
has  been  kept  good :  Carvihers  v.  Humphrey, 
12  M.  370;  Van  Husan  v.  Kanouse,  18  M.  808. 

427.  A  tender  of  the  amount  due  upon  a 
mortgage,  if  made  so  that  the  holder  of  the 
mortgage  understands  it  at  the  time  as  a  pres- 
ent, absolute  and  unconditional  tender  thereof, 
operates  ipso  facto  to  discharge  the  lien  of  the 
mortgage,  though  the  tender  itself  be  not 
thereafter  kept  good :  Potts  v.  Plaisted,  SO  H. 
140. 

428.  A  mortgagee  loses  his  lien  by  evading 
tender  of  payment:  Ferguson  v.  Popp,  42  M. 
115. 

420.  An  absolute  tender  by  a  subsequent 
mortgagee  will  discharge  the  lien  of  a  prior 
mortgage ;  but  a  tender  coupled  with  a  claim 
of  an  allowance  not  lawfully  demandahle  will 
not:  Soger  v.  Tupper,  85  M.  134. 

430.  One  who  seeks  to  obtain  the  discharge 
of  a  mortgage  lien,  or  an  assignment  of  the 


mortgage,  or  subrogation  to  the  mortgagee's 
rights,  must  tender  not  only  the  amount  due 
on  the  mortgage  but  the  necessary  expenses 
already  incurred  in  taking  steps  to  enforce  the 
security:  Shutes  v.  Woodard,  67  M.  218. 

431.  Where  the  discharge  of  a  mortgage 
was  sought  on  the  ground  that  payment  had 
been  tendered,  the  court  declined  to  consider 
the  question  of  usury,  but  held  that  complain- 
ant must  abide  by  his  tender:  Canflkd  v. 
Conkling,  41  M.  871. 

432.  Where  a  mortgagee  has  taken  no  steps 
to  entitle  him  to  an  attorney  fee,  if  such  a  fee 
is  recoverable  at  all,  he  is  bound  to  accept  such 
a  tender  as  would  be  sufficient  without  it: 
Ibid, 

433.  Where  a  mortgagee  refused  a  tender 
of  an  award  and  a  sum  of  money  simply  on 
the  ground  that  he  was  not  bound  to  receive 
the  award,  an  accidental  deficiency  in  the 
amount  of  money  offered,  caused  by  an  erro- 
neous computation  of  interest,  was  held  not  to 
prejudice  the  mortgager  when  the  award  had 
been  held  good  on  a  bill  to  redeem:  Flander* 
v.  Chamberlain,  24  M.  805. 

434.  A  tender  by  a  mortgager  to  an  as- 
signee of  the  mortgage,  on  condition  that  the 
latter,  besides  discharging  the  mortgage, 
should  execute  and  deliver  to  him  a  quitclaim 
deed  of  the  land  described  therein,  is  not  such 
an  unconditional  tender  as  will  cut  off  the 
mortgage  lien :  Dodge  v.  Brewer,  81  M.  227. 

435.  The  holder  of  a  mortgage  to  whom  a 
tender  is  proposed  is  entitled  to  a  reasonable 
opportunity  to  look  over  the  mortgage  and  ac- 
companying papers  to  calculate  and  ascertain 
the  amount  due,  and  if  such  papers  are  not 
present,  he  must  be  allowed  a  reasonable  time 
in  which  to  get  them  and  make  the  calcula- 
tion ;  he  is  not  bound,  at  the  risk  of  losing  his 
entire  debt,  to  carry  in  his  head  at  all  times 
the  precise  amount  due  on  any  particular  day : 
Potts  v.  Plaisted,  80  M.  140. 

436.  A  tender  was  abruptly  made  upon  the 
street  to  the  owner  of  some  overdue  mort- 
gages, who  was  known  to  be  sick  and  nearly 
blind,  and  who  declined  to  transact  the  busi- 
ness until  the  next  morning.  The  next  morn- 
ing he  offered  to  receive  the  money,  but  reli- 
ance was  then  had  on  the  tender  and  it  was 
not  paid.  Held,  that  the  tender  did  not  dis- 
charge the  lien  of  the  mortgage :  Waldron  v. 
Murphy,  40  M.  66a 

437.  A  mortgager,  by  way  of  tender,  made 
repeated  offers  of  money  to  the  mortgagee 
while  they  were  riding  together  on  the  public 
highway.  He  involved  it  with  other  matters 
of  dealing  between  them,  and  the  settlement 
was  interrupted  by  a  quarrel,  but  before  any 
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costs  were  incurred  the  mortgagee  offered  to 
receive  the  amount  due.  Held,  that  no  tender 
had  been  made  that  would  discharge  the  mort- 
gage lien :  Parka  v.  Allen,  42  M.  482. 

438.  A  woman  engaged  in  her  ordinary 
avocations  is  not  bound  to  know  at  all  times 
what  is  owing  her  upon  a  mortgage,  and  to  be 
ready  to  determine  forthwith,  without  oppor- 
tunity for  examination  and  computation, 
whether  she  will  accept  any  particular  sum 
offered  her :  she  must  have  reasonable  oppor- 
tunity to  satisfy  herself  what  her  rights  are: 
Root  v.  Bradley,  49  M.  27. 

489.  A  mortgagee  has  a  right  to  refuse  any 
tender  of  the  amount  due  on  the  mortgage  if 
made  by  one  who,  as  between  the  mortgager 
and  mortgagee,  is  a  stranger  to  their  dealings, 
and  therefore  has  no  right  of  redemption ;  so 
held  where  tender  was  made  by  one  who  was 
neither  mortgager  nor  mortgager's  grantee, 
and  who  did  not  act  in  the  interest  or  at  the 
request  of  the  mortgager  and  had  himself  no 
interest  In  the  equity  of  redemption,  but  only 
held  some  tax-titles  which  were  not  subject  to 
the  mortgage :  Sinclair  v.  Learned,  51  M.  889. 

440.  Courts  will  hesitate  to  enforce  the  for- 
feiture of  mortgage  security  for  the  refusal  of 
a  tender  when  its  apparent  purpose  is  to  force 
the  mortgagee  to  accept  it  once  and  with  no 
opportunity  of  determining  whether  it  is  the 
proper  amount:  Post  v.  Springsted  49  M.  90. 

441.  Where  tender  and  refusal  are  set  up 
as  a  defence  to  foreclosure  they  must  be  very 
clearly  proved.  One  who  means  to  make  a 
fair  offer  of  the  amount  due  on  a  mortgage  by 
way  of  tender  and  payment,  and  with  the  pur- 
pose of  insisting,  if  such  tender  is  refused,  that 
the  lien  is  discharged,  is  bound  to  be  straight- 
forward and  disclose  his  purpose  and  give  the 
holder  of  the  mortgage  a  reasonable  chance  to 
act  intelligently:  Proetor  v.  Robinson,  85  M. 
285. 

442.  Where  tender  is  made  to  the  holder  of 
a  mortgage  there  should  be  clear  evidence  that 
it  was  made  in  good  faith  and  was  understood 
by  the  holder  to  be  a  present  absolute  tender, 
intended  to  be  in  full  payment  and  extinguish- 
ment of  the  mortgage  without  any  condition : 
Potts,  v.  Plaisted,  80  M.  149. 

443.  Where  the  discharge  of  a  mortgage  is 
demanded  on  the  ground  of  a  tender  the  evi- 
dence of  tender  must  be  clear  and  put  defend- 
ant plainly  in  the  wrong,  especially  where 
demand  is  made  for  the  statutory  penalty : 
Eagle  v.  Hall,  45  M.  57. 

444.  A  tender  of  the  amount  due  on  a 
mortgage  must  be  open,  fair  and  reasonable, 
and  made  at  the  right  time  and  place,  and  to 
U>e  proper  person ;  and  the  refusal  of  such  a 

Vol  II- 11 


tender  must  be  without  justifiable  excuse  to 
warrant  the  forfeiture  of  the  mortgage  secu- 
rity: Post  v.  Springsted,  49  M.  90. 

3.  Penalty  for  failure  to  discharge. 

446.  H.  8.  §  5704,  in  imposing  a  penalty 
for  neglecting  to  discharge  a  mortgage  "after 
full  performance  of  the  condition,"  means'  so 
far  as  the  condition  is  legal  and  binding ;  the 
amount  of  consideration  may  therefore  be 
disputed:  WVber  v.  Peiree,  58  M.  169. 

446.  The  purpose  of  the  penalty  imposed 
by  statute  for  refusing  to  discharge  a  mort- 
gage on  tender  of  the  amount  due  is  not  only 
to  indemnify  the  mortgagee  for  his  trouble 
but  to  act  as  a  punishment:  Engle  v.  Hall,  45 
M.57. 

447.  The  statutory  penalty  for  refusing  to 
discharge  a  mortgage  cannot  be  recovered  of 
one  who  has  no  interest  in  the  mortgage  or  the 
debt,  and  has  no  means  of  knowing  himself 
to  be  in  default  for  not  giving  a  discharge : 
Murphy  v.  Fleming,  69  M.  185  (March  2,  '83). 

448.  Where  payments  of  annual  interest 
upon  a  mortgage  have  been  received  shortly 
after  due,  with  the  understanding  between 
the  parties  that  they  should  be  accepted  in 
full  satisfaction  of  the  yearly  interest,  a  sub- 
sequent assignee,  who  purchased  after  ma- 
turity of  the  mortgage,  is  liable  to  the  statu- 
tory penalty  for  refusing  to  release  the  mort- 
gage upon  a  tender  of  the  amount  due 
computed  upon  that  basis,  although  the  tender 
was  insufficient  by  strict  computation,  apply- 
ing the  payments  at  large :  Barnard  v.  Har- 
rison, 80  M.  8. 

449.  Said  penalty  is  imposed  only  for  a 
wrongful  refusal,  and  not  for  one  made  in 
good  faith  by  advice  of  counsel  and  under  a 
mistake  as  to  one's  legal  rights:  Myer  v.  Hart, 
40  M.  517. 

450.  The  penalty  will  not  be  imposed  if  the 
mortgagee  refused  in  good  faith  and  in  reliance 
upon  supposed  legal  rights :  Parkes  v.  Parker, 
57  M.  57. 

451.  The  penalty  is  not  imposed  when  there 
has  been  an  honest  and  reasonable  difference 
between  the  parties  as  to  their  right :  Burrows 
v.  Bangs,  84  M.  804. 

452.  The  court  declined  to  impose  the  stat- 
utory penalty  for  refusing  to  discharge  a  mort- 
gage on  tender  of  the  amount  due  or  to  order 
the  cancellation  of  the  lien,  where  the  case 
was  such  that  the  mortgagee  might  in  good 
faith  have  been  mistaken  as  to  what  he  had  a 
right  to  exact :  Canfleld  v.  Conkling,  41  M.  371. 

453.  The  penalty  should  not  be  enforced 
where  the  refusal  was  not  manifestly  unreason- 
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able  and  the  mortgagee  honestly  belieres  that 
his  claim  is  not  satisfied :  Huxford  v.  Eslow, 
53  M.  179. 

454.  Whether  the  honesty  of  a  mortgagee 
in  believing  that  the  mortgage  has  not  been 
satisfied  is  a  sufficient  defence  to  an  action  for 
the  penalty  for  not  discharging  it  if  it  has 
been,  quere:  Wilber  v.  Peiree,  56  M.  169. 

455.  One  who  gives  an  invalid  mortgage 
has  nevertheless  the  right  to  pay  it  off,  and 
consequently  the  right  to  have  it  discharged ; 
its  invalidity  therefore  cannot  be  pleaded  as  a 
defence  to  an  action  for  the  penalty  for  refus- 
ing to  discharge  it:  Ibid. 

456.  The  statutory  penalty  for  refusing  to 
discbarge  a  mortgage  is  recoverable  in  equity 
on  a  bill  to  redeem :  Cowles  v.  Marble,  87  M. 
158. 

(o)  Release. 

467.  One  holding  such  a  lien  as  a  purchase- 
price  mortgage  can  contract  to  release  the  lien 
and  hold  only  the  personal  security  to  which 
it  is  collateral,  and  such  an  arrangement  may 
be  proved  by  circumstantial  evfdence,  but  not 
by  careless  expressions  and  dim  inference: 
Sloan  v.  Holcornb,  39  M.  153. 

458.  A  mortgage  to  secure  the  payment  of 
certain  judgments  was  given  to  a  trustee  for 
the  benefit  of  different  judgment  creditors, 
each  of  whom  already  held  separate  mort- 
gages on  other  property  securing  the  same 
judgments.  The  holder  of  an  interest  in  par- 
cels covered  by  all  these  mortgages  negotiated 
for  a  release  and  obtained  one  which  pur- 
ported to  discharge  from  the  earlier  mortgage 
only,  but  which  was  evidently  understood  by 
all  parties  to  release  from  the  later  one  also. 
The  creditors  afterwards  obtained  an  assign- 
ment from  the  trustee  and  sought  to  foreclose. 
Held,  that  a  release  by  the  cestuis  que  truxtent 
was  good  in  equity  and  discharged  the  later 
mortgage ;  that  their  bill  should  be  dismissed, 
and  that  a  cross-bill  was  not  necessary  for  es- 
tablishing a  defence  thereto:  MeBride  v. 
Wright,  46  M.  265. 

459.  Where  a  mortgagee,  with  knowledge 
of  a  subsequent  mortgage  on  a  part  of  the 
premises  mortgaged  to  him,  releases  a  part  or 
the  whole  of  the  premises  not  covered  by  the 
subsequent  mortgage,  and  the  remaining 
property  is  not  sufficient  to  pay  both,  equity 
will  postpone  the  payment  of  the  first  mort- 
gage out  of  the  proceeds  of  a  sale  of  the  re- 
maining property  to  the  extent  of  the  injury 
done  the  subsequent  mortgagee  by  the  release : 
James  v.  Brown,  11  M.  25. 

460.  One  who  releases  a  mortgage  so  far 
as  it  relates  to  land  that  is  primarily  liable  for 


the  debt,  and  which  at  the  time  of  the  dis- 
charge is  worth  more  than  enough  to  pay  it, 
loses  his  lien  altogether,  and  cannot  enforce  ib 
against  other  lands:  Webb  v.  Rome,  85  M,  58, 

461.  Where,  in  order  to  save  costs,  a  mort- 
gage was  released  as  to  some  land  already  en- 
cumbered to  more  than  its  value  and  under 
foreclosure,  it  can  hardly  be  said  that  the  se- 
curity of  those  who  claimed  subrogation  was 
decreased :  Perrett  v.  Yardsdorfer,  37  M.  598. 

462.  Unless  a  prior  mortgagee  has  notice 
of  facts  enough  to  put  a  prudent  man  on  in- 
quiry he  may  release  portions  of  the  mort- 
gaged premises  without  examining  the  rec- 
ords to  ascertain,  or  inquiring,  whether  there 
are  subsequent  purchasers  or  encumbrancer* 
to  be  affected  by  the  release :  James  v.  Broton, 
11  M.  25;  Dewey  v.  Ingersoll,  43  H.  17. 

463.  A  mortgagee's  knowledge  of  a  record 
of  a  deed  to,  and  of  possession  and  improve- 
ment by,  a  subsequent  purchaser,  was  held 
enough  to  put  him  on  inquiry  before  releasing 
other  parts  of  the  premises  from  the  mortgage : 
Dewey  v.  Ingersoll,  42  M.  17. 

464.  A  mortgagee  who  has  notice  that  since 
the  mortgage  was  given  a  portion  of  the  land 
has  been  sold  cannot  release  any  part  of  the 
land  to  the  prejudice  of  the  purchasers.  It  is 
enough  if  he  is  notified,  by  letter  from  the 
mortgager  as  to  the  names  of  the  buyers,  and 
if  the  deed  is  on  record :  Ball  v.  Edwards,  43 
M.  473. 

465.  Where  mortgaged  property  has  b»>en 
wrongfully  released  to  the  prejudice  of  subee- . 
quent  purchasers  and  the  value  of  the  parcel 
paid  to  the  mortgager,  the  purchasers  are 
equitably  entitled  on  foreclosure  to  have  the 
amount  for  which  the  parcel  was  released  de- 
ducted from  the  mortgage  debt  before  their 
parcel  is  sold :  Ibid. 

466.  A  mortgage  for  $8,000  contained  a 
stipulation  that  when  $2,000  was  paid  the 
mortgagee  should  release  a  portion  of  the 
premises.  Upon  payment  of  $1,000  nearly 
all  the  rest  of  the  premises  was  released. 
Foreclosure  becoming  necessary,  held,  that  it 
could  not  be  limited  to  $1,000,  as  the  security 
on  the  premises  that  had  not  been  released 
had  not  been  confined  to  $3,000:  Vary  v.  Qhat- 
terton,  50  M.  541. 

467.  The  holder  of  a  mortgage  covering 
two  parcels  agreed  in  writing  that  when  he 
should  obtain  deeds  of  them,  i.  e.,  on  foreclos- 
ure, he  would  convey  one  of  them  to  the  mort- 
gager's wife ;  the  mortgager  was  to  continue 
in  possession  of  the  other  parcel  until  the 
mortgage-holder  should  sell  it,  and  should 
meanwhile  pay  ten  per  cent  interest  on  the 
face  of  the  whole  mortgage.    Held,  that  this 
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amounted  to  an  agreement  that  in  considera- 
tion of  the  change  in  security  the  first  parcel 
should  be  released  from  the  mortgage  lien. 
And  if  after  making  such  an  arrangement 
the  mortgage-holder  found  it  necessary  to  pro- 
ceed to  a  new  foreclosure  in  order  to  correct 
an  error  in  his  own  proceedings  he  could  not 
charge  the  mortgager  with  the  expense:  Clark 
c.  StOson,  36  M.  482. 

Release  by  last  secretary  of  corporation  is 
valid,  see  Corporations,  §  67. 

(d)  Merger. 

4681  Where  one  owning  the  equity  of  re- 
demption of  lands  which  are  subject  to  two 
mortgages  buys  in  the  first,  and  takes  an  as- 
signment thereof  to  himself,  such  mortgage 
is  not  thereby  merged  in  the  fee:  Dutton  v, 
Ives,  5  M.  515. 

489.  The  purchase,  by  a  mortgagee,  of  the 
equity  of  redemption  will  not  merge  the  mort- 
gage where  there  are  intermediate  rights,  or 
the  interest  of  the  mortgagee  requires  that  the 
titles  should  be  kept  separate:  Cooper  v.  Bigly, 
18  M.  468. 

470.  The  holder  of  a  mortgage  loses  no  sub- 
stantial rights  by  becoming  owner  of  the 
equity  of  redemption :  Snyder  v.  Snyder,  6  M. 
470. 

471.  A  quitclaim  deed  from  a  mortgager 
to  his  mortgagee  does  not  cause  a  merger  of 
the  mortgage  so  as  to  deprive  the  mortgagee' 
of  his  right  of  priority,  where  the  intention 
and  the  mortgagee's  interest  are  otherwise: 
Tower  v.  Divine,  37  M.  443. 

472.  A  mortgagee  cannot  remain  so  after 
acquiring  the  fee  unless  the  mortgage  needs 
to  be  kept  alive  to  protect  his  rights:  Jackson 
v.  Evans,  44  M.  510. 

473.  A  mortgager  and  his  grantees  having 
deeded  the  mortgaged  premises  and  other 
property  to  the  mortgagee  and  others,  in  con- 
sideration of  the  mortgage  debt  and  other 
debts,  and  taken  back  a  contract  for  recon- 
veyance on  certain  specified  conditions,  the 
mortgage  debt  was  held  to  be  thereby  extin- 
guished :  MeCabe  v.  Farnsieorth,  27  M.  53. 

474.  A  mortgagee's  equitable  title  is  merged 
in  the  legal  title,  if  he  acquires  it,  unless  he  in- 
tends otherwise,  or  unless  his  acceptance  of 
the  legal  title  is  brought  about  by  fraud  or 
deceit.  And  his  intent  is  a  question  of  fact: 
Ann  Arbor  Savings  Bank  v.  Webb,  56  M.  377. 

476.  A  woman  mortgaged  land  to  her 
mother,  and  afterwards  deeded  it  to  a  bank  to 
secure  loans  made  by  the  latter  to  her  son.  In 
order  to  obtain  a  first  lien  for  the  bank  and 
get  rid  of  the  prior  lien  held  by  the  mother, 


the  daughter  and  the  bank  gave  simultaneous 
warranty  deeds  to  the  mother,  the  bank  at 
the  same  time  taking  from  her  her  personal 
note  and  mortgage  to  secure  the  debt  to  it. 
The  mother  did  not  know  that  the  effect  of 
this,  if  so  intended,  would  be  to  mtrge  her 
equitable  title  and  destroy  her  prior  lien,  and 
was  left  to  think  that  it  would  not  affect  such 
lien.  She  had  no  counsel,  and  the  only  law- 
yer who  took  part  in  the  transaction  acted  in 
the  bank's  interest,  whether  employed  by  it  or 
not.  Held,  that  equity  would  not  permit  the 
merger,  and  that  if  the  bank  sought  to  avoid 
the  prior  lien  it  should  have  required  the 
mother,  in  giving  her  mortgage  to  it,  to  dis- 
charge the  former  mortgage :  Ibid. 

476.  If  a  grantee  of  mortgaged  premises 
assumes  the  encumbrance  and  afterwards 
takes  an  assignment  of  the  mortgage,  he  ex- 
tinguishes the  debt,  and  cannot  afterwards 
give  any  right  to  foreclose  the  mortgage  by 
assigning  it:  Winansv.  WUkie,  41  M.  864. 

477.  "Where  the  owner  of  lands  treats  * 
mortgage  thereon  that  has  been  assigned  to 
him  as  a  valid  instrument,  and  transfers  it  as 
such,  he  is  estopped  from  insisting,  as  against 
his  assignee,  or  any  one  claiming  under  him, 
that  in  his  hands  it  had  merged  and  disap- 
peared in  the  fee.  And  after  he  has  recorded 
the  assignment  a  purchaser  from  him  is  also 
estopped  from  insisting  on  such  merger:  Pote- 
eU  v.  Smith,  80  M.  451. 

478.  A  man  after  giving  a  mortgage  upon 
certain  described  lands  agreed  to  get  a  tax- 
deed  thereto  from  the  state  to  the  mortgagee, 
whose  name  was  Hurst,  and  who  was  to  re- 
convey  on  the  repayment  of  moneys  ad- 
vanced by  him  to  the  mortgager.  The  tax- 
deed  was  accordingly  obtained,  but  as  it  was 
made  out  in'  the  name  of  Hunt,  the  mortgagee 
quitclaimed  to  the  mortgager  under  thnt 
name,  and  the  latter  gave  him  back  a  w;  r 
ranty  deed,  this  being  done  to  save  the  ex- 
pense of  a  foreclosure.  Held,  that  this  trans- 
action should  be  treated  as  intended  to  con- 
firm the  mortgage  title  and  not  destroy  it: 
and  that  the  mortgage  was  to  be  regarded  as 
continuing  for  purposes  of  security,  and  open 
to  foreclosure :  Hurst  v.  Beaver,  50  M.  612. 

479.  A  mortgage  is  not  merged  in  a  tax- 
title  acquired  by  the  mortgagee  after  the 
mortgage  was  given  and  for  the  purpose  of 
protecting  it:  Baker  w.  Clark,  52  M.  22. 

X.  Foreclosure  in  equity. 

As  to  matters  of  pleadings,  practice,  etc., 
in  foreclosure  suits  in  common  with  other 
chancery  causes,  see  Equity,  1V-XII. 
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(a)   When  right  of  foreclosure  exists. 
1.  In  general. 

480.  A  foreclosure  bill  will  not  lie  until  the 
debt  secured  by  the  mortgage  under  foreclos- 
ure falls  due :  Kelly  v.  Bogardus,  51  M.  522. 

481:  A  mortgage  securing  an  agreement, 
conditioned  on  the  success  of  a  pending  suit, 
cannot  be  foreclosed  if  the  suit  fails:  Lamb  v. 
Scullen,  61  M.  280. 

482.  Where  a  debt  is  made  payable  after 
several  years,  but  the  interest  is  payable  an- 
nually, a  bill  to  foreclose  the  mortgage  which 
secures  it  may  be  properly  filed  after  the  ex- 
piration of  the  year,  if  interest  is  in  arrears: 
Dederick  v.  Barber,  44  M.  19. 

483.  A  mortgage  was  given  to  secure  the 
payment  of  judgments  confessed  by  the  mort- 
gager, but  which  were  void  for  want  of  com- 
pliance with  the  statute.  Bill  being  filed  to 
foreclose,  and  no  proof  made  of  any  indebted- 
ness, the  bill  was  dismissed :  Austin  v.  Grant, 
1  M.  490. 

484.  A  condition  in  a  mortgage  that  the 
mortgager  "  shall  promptly  pay  and  discharge 
all  notes  and  papers  of  his  upon  which  the 
mortgagees  shall  become  indorsers  or  accept- 
ors, together  with  all  the  interest,  costs  and 
charges  accruing  thereon,  so  as  to  save  said 
mortgagees  harmless  by  reason  of  their  con- 
nection with  such  paper,"  is  broken  at  once  on 
a.  failure  to  pay  the  paper  at  maturity,  and  a 
right  to  foreclose  accrues,  without  further  ac- 
tion of  the  mortgagees:  Butler  v.  Ladue,  12 
M.  178. 

486.  In  s  mortgage  with  the  condition 
above  set  forth,  the  power  of  sale  was  limited 
to  the  case  of  the  mortgagees  being  damnified 
by  paying  the  debts.  It  was  held  that  the 
power  of  sale  need  not  be  co-extensive  with 
the  condition  of  the  mortgage,  and  that  the 
remedy  ,in  equity  was  open  for  every  breach 
of  the  condition,  whether  the  parties  had  seen 
fit  to  provide  for  such  a  breach  in  the  power 
of  sale  or  not :  Ibid. 

486.  Where  one  holds  a  chattel  mortgage 
as  security  for  the  payment  of  a1  note,  and 
afterwards  takes  a  mortgage  on  real  estate 
conditioned  in  the  usual  form  for  the  perform- 
ance of  the  condition  of  the  note,  he  is  not 
obliged  to  resort  to  the  chattel  mortgage  be- 
fore foreclosing  that  upon  real  estate:  Davis 
v.  Rider,  5  H.  428. 

487.  Where  a  mortgage  covenanted  that, 
on  default  in  payment  of  interest,  the  whole 
amount  of  the  debt  should  become  due  if  the 
holder  so  elected,  the  mortgagee,  who  had  as- 
signed the  mortgage  and  indorsed  the  notes 


secured  by  it,  was  held  not  to  be  so  far  inter- 
ested in  the  question  of  election  as  to  be  en- 
titled to  disturb  a  decree  against  him  as  in- 
dorser  on  the  ground  that  notice  to  him  of 
such  election  was  not  alleged  or  proved :  Eng- 
lish v.  Carney,  25  M.  178. 

488.  Whether  a  formal  notice  of  an  elec- 
tion by  the  mortgager  to  treat  the  whole 
amount  as  due  for  the  non-payment  of  inter- 
est is  necessary  before  commencing  foreclos- 
ure, or  whether  the  want  of  such  notice  af- 
fects anything  more  than  the  question  of 
costs,  quere:  Ibid. 

489.  It  seems  that  formal  notice  of  an  elec- 
tion to  foreclose  for  the  whole  debt,  if  an  in- 
stalment is  overdue,  is  unnecessary,  and  a 
declaration  in  the  bill,  of  such  election,  is 
enough :  Johnson  v.  Van  Velsor,  48  M.  208. 

490.  The  only  effect  of  an  omission,  before 
filing  a  foreclosure  bill,  to  demand  payment 
at  the  place  stipulated  in  the  mortgage,  would 
be  to  prevent  a  recovery  of  costs :  Norton  v. 
Ohms,  67  M.  612  (Nov.  10,  *87). 

491.  A  mortgagee  cannot  maintain  a  fore- 
closure bill  as  a  proceeding  auxiliary  to  an 
ejectment  suit:  Livingston  v.  Hayes,  48  M. 
129. 

492.  One  who  holds  several  securities  for 
the  same  debt  may  foreclose  either  of  them  at 
his  option  until  his  debt  is  satisfied:  McKinney 
v.  Miller,  19  M.  142. 

2.  Lapse  of  time;  limitations;  laches. 

498.  The  fact  that  an  action  at  law  upon 
the  debt  or  obligation  secured  has  become 
barred  by  the  statute  of  limitations  or  by 
bankruptcy  does  not  prevent  foreclosure,  or 
affect  the  validity  of  the  mortgage :  Michigan 
Ins.  Co.  v.  Brown,  11  M.  265;  Goodrich  v.  he- 
land,  18  M.  110,  117;  Powell  v.  Smith,  80  M. 
451;  Webber  v.  Ryan,  54  M.  70;  Damon  v. 
Deeves,  57  M.  247. 

494.  Lapse  of  time,  in  connection  with 
non-payment  of  interest,  and  continued  pos- 
session of  the  mortgager,  unaccompanied  by 
any  effort  on  the  mortgagee's  part  to  enforce 
payment,  is  not  a  legal  but  an  equitable  or 
presumptive  bar,  and  the  presumption  may 
be  rebutted  by  circumstances.  What  circum- 
stances will  rebut  the  presumption  must  de- 
pend upon  the  facts  in  each  particular  case : 
Abbott  v.  Godfroy's  Heirs,  1  M.  178 ;  Baent  v. 
Kennicutt,  57  M.  268. 

495.  Prior  to  H.  8.  §  8709,  foreclosure  in 
equity  could  take  place  at  any  time  before  a 
presumption  of  payment  arises  by  the  lapse  of 
twenty  years:  Michigan  Ins.  Co.  v.  Brown, 
11  M.  265. 
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496.  A  mortgage  on  lands  given  to  secure 
notes  that  have  been  allowed  to  run  after  ma- 
turity may  be  foreclosed  at  any  time  within 
the  period  of  the  limitation  of  actions  for  the 
recovery  of  real  estate  (but  see  H.  8.  §  8700): 
Detroit  Savings  Bank  v.  Truesdail,  88  M.  430. 

497.  Foreclosure  of  a  mortgage  dated  in 
1855  was  not  barred  in  1878  where  there  was 
proof  of  payments  made  as  late  as  1806  by 
the  mortgager  as  agent  for  bis  wife,  who  held 
the  mortgaged  interest  under  an  assignment 
from  a  mesne  purchaser:  Butler  v.  Hogadone, 
45  M.  890. 

498.  The  lapse  of  less  than  twenty  years 
before  filing  the  bill  does  not  (this  was  prior 
to  H.  8.  §  8709)  bar  the  foreclosure  of  a  mort- 
gage given  for  either  indemnity  or  payment : 
Shclden  v.  Warner,  45  M.  638. 

498.  But  H.  8.  §  8700  (act  204  of  1870)  re- 
quires suits  or  proceedings  to  foreclose  mort- 
gages on  real  estate  to  be  commenced  within 
fifteen  years  from  the  time  when  the  mort- 
gage became  due  or  within  fifteen  years  after 
the  last  payment  made  thereon;  with  a  sav- 
ing clause  of  five  years  as  to  mortgages  that 
would  otherwise  have  been  barred  at  once: 
Pub.  Acts,  1879,  p.  186. 

500.  Foreclosure  of  a  mortgage  not  under 
seal  is  not  barred  in  less  time  than  would  bar 
a  sealed  one :  McKinney  v.  Miller,  10  M.  143. 

501.  The  dismissal  of  a  foreclosure  bill  was 
affirmed  where  the  mortgage  was  never  re- 
corded, and  the  mortgagee  had  died  twenty- 
nine  years  before  suit,  and  no  attempt  to  pro- 
cure administration  on  the  estate  or  to  enforce 
the  mortgage  was  made  until  after  the  mort- 
gager's death,  and  there  were  indorsements 
indicating  that  nearly  the  whole  sum  had 
been  paid,  and  some  evidences  of  a  counter- 
claim that  would  have  extinguished  the  rest 
of  it:  Burrow  v.  Debo,  47  M.  248. 

602.  A  delay  of  twelve  years  from  the  ma- 
turity of  the  postponed  mortgage,  and  six 
years  after  such  foreclosure,  and  the  postpone- 
ment of  suit  until  the  original  mortgager  was 
dead  and  the  foreclosure  title  vested  in  his 
heirs,  should  in  a  case  of  doubt  put  complain- 
ant to  the  necessity  of  making  out  a  plain 
case:  Burdick  v.  Wheeloek,  48  M.  280. 

60S.  A  mortgagee  delayed  foreclosure  four 
years  after  an  assignment  of  the  mortgage 
had  been  obtained  and  after  the  assignee  had 
discharged  the  mortgage  upon  a  small  pay- 
ment by  the  then  owner  of  the  equity  of  re- 
demption. But  the  assignee  bad  paid  no  con- 
sideration for  the  assignment  and  had  not 
received  the  collateral  securities,  and  as  their 
ion-delivery  should  have  put  the  owner  of  the 
equity  upon  inquiry  as  to  whether  he  was 


dealing  with  the  actual  owner  of  the  mort- 
gager it  was  held  that  be  had  not  acquired 
any  rights  in  good  faith,  and  that  the  mort- 
gagee was  not  estopped  from  foreclosing  by 
the  delay :  Fletcher  v.  Carpenter.  37  M.  412. 

604.  A.,  upon  the  receipt  of  a  second  mort- 
gage on  the  M.  estate,  agreed  to  look  to  it  be- 
fore resorting  to  a  mortgage  on  the  L.  estate, 
which  be  subsequently  discharged  in  consider- 
ation of  a  mortgage  upon  the  N.  estate.  A., 
being  enjoined  from  proceeding  to  sell  the  M. 
estate,  took  no  steps  to  dissolve  the  injunc- 
tion, and  two  years  elapsed  before  the  injunc- 
tion suit  was  dismissed.  Meanwhile,  the  M. 
estate  had  been  sold  on  the  first  mortgage 
upon  it,  and  the  time  for  redemption  had  ex- 
pired. Held,  that  A.  could  not,  because  of 
his  laches,  foreclose  his  mortgage  on  the  N. 
estate:  Thompson  v.  Jarvis,  89  M.  680. 

3.  Effect  of  proceedings  at  law  or  of 
statutory  foreclosure. 

506.  No  proceeding  can  be  had  on  a  bill  to 
foreclose  a  mortgage,  if  it  appear  that  any 
judgment  has  been  obtained  in  a  suit  at  law 
for  the  debt,  or  any  part  thereof,  unless  to  an 
execution  against  the  property  of  the  defend- 
ant in  such  judgment  the  sheriff  shall  have 
returned  the  execution  unsatisfied  in  whole 
or  in  part,  and  that  defendant  has  no  prop- 
erty to  satisfy  the  execution  except  the  mort- 
gaged premises  (H.  S.  §  6706):  Dennis  v.  Hem- 
ingway, W.  887. 

606.  Where  bill  was  filed  to  foreclose  a 
mortgage  given  to  secure  the  payment  of 
three  notes,  and  the  bill  stated  that  a  judg- 
ment had  been  recovered  on  the  first  note, 
which  had  been  nearly  paid,  but  did  not  show 
that  an  execution  had  been  issued  on  the 
judgment  and  returned  unsatisfied  in  whole 
or  in  part,  nor  distinctly  claim  a  decree  for 
the  amount  of  the  other  two  notes  only,  nor 
waive  tbe  right  to  the  mortgage  security  as  to 
the  judgment,  it  was  held  that  tbe  bill  could 
not  be  maintained  (H.  8.  §  6706):  Cooper  v. 
Bresler,  9  M.  584. 

607.  To  prevent  proceedings  on  a  foreclos- 
ure bill,  it  is  not  necessary  that  judgment  shall 
have  been  rendered  on  the  bond  or  note  ac- 
companying the  mortgage,  but  for  the  money 
for  which  tbe  mortgage  was  given :  Dennis  v. 
Hemingway,  W.  887. 

508.  Whether  H.  8.  §  6706,  as  to  proceed- 
ings in  chancery  to  foreclose  a  mortgage  where 
a  judgment  has  been  obtained  at  law  for  the 
money  secured  by  it,  applies  to  the  case  of  a 
bill  to  foreclose  the  defendant's  equity  of  re- 
demption in  lands  which  had  been  conveyed 
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to  complainants  by  warranty  deed  by  way  of 
,  security,  quere:  Maynard  v.  Pereault,  80  M. 
160. 

509.  Proving  a  claim  that  is  secured  by 
mortgage  before  the  commissioners  on  an  es- 
tate is  not  such  a  proceeding  at  law  as  is  con- 
templated by  H.  S.  g  8498,  forbidding  a  fore- 
closure by  advertisement  while  a  proceeding 
at  law  is  pending  to  recover  the  debt.  The 
proceedings  referred  to  are  those  in  which 
judgment  may  be  rendered  and  execution  is- 
sued against  the  debtor's  property :  Larzelere 
v.  Starkweather,  88  M.  96. 

510.  Where  in  a  statutory  foreclosure  a 
mistake  occurs  which  renders  the  proceedings 
irregular  and  voidable,  the  mortgagee  may 
waive  the  proceedings  and  commence  de  novo 
either  by  advertisement  or  inequity:  Atwater 
v.  Kinman,  H.  243. 

511.  The  holder  of  a  second  mortgage  be- 
gan a  foreclosure  suit  without  making  the 
prior  encumbrancer  a  party.  Pending  fore- 
closure the  first  mortgage  was  assigned,  and 
the  assignee  foreclosed  at  law  and  bid  in  the 
premises.  Part  of  the  description  was  left  out 
of  the  foreclosure  notice  and  omitted  also  from 
the  sheriff's  deed  by  a  mistake  for  which,  the 
assignee  was  not  to  blame.  Afterwards  the 
holder  of  the  second  mortgage  perfected  his 
foreclosure,  and  he  also  bid  in  the  premises. 
No  new  rights  arose  meanwhile.  Held,  on  a 
hill  by  the  assignee,  that  the  statutory  fore- 
closure might  be  set  aside  and  a  new  foreclos- 
ure allowed  in  equity:  Vary  v.  Chatterton, 
BO  M.  641. 

(b)  Defences. 

As  to  defences  by  way  of  equitable  Set-off, 
see  tha,t  title,  IV. 

512.  A  release  of  part  of  mortgaged  lands 
at  the  instance  of  the  mortgager  is  no  defence 
to  a  foreclosure  of  the  rest  if  there  is  nothing 
to  indicate  that  the  release  was  against  the 
rights  of  any  of  the  defendants:  Botsfordv. 
Botsford,  49  M.  29. 

513.  An  adverse  tax-title  cannot  be  pleaded 
as  a  defence  to  a  purchase-money  mortgage 
where  no  claim  under  it  has  been  made  against 
the  mortgager :  Smith  v.  Fiting,  37  M.  148. 

514.  Certain  land  that  had  been  sold  for 
unpaid  taxes  of  18S6  was  conveyed  in  1872 
with  a  warrant  against  encumbrances,  and 
the  grantees  returned  a  purchase-money  mort- 
gage. A  purchaser  under  the  tax-title  had 
also  mortgaged  the  premises,  and  the  grantees 
claim  to  have  been  put  to  expense  to  perfect 
their  title  in  other  respects.  On  foreclosure 
of  tho  purchase-money  mortgage,  the  exist- 
ence of  the  adverse  tax-title  and  the  antecedent 


mortgage  was  alleged  as  a  defence,  and  the 
right  was  claimed  to  detain  the  purchase 
money  to  the  extent  of  which  damages  would 
be  recoverable  upon  the  covenants.  Held, 
that  if  the  grantees  were  entitled  to  any  such 
damages,  they  must  resort  to  the  covenants 
in  their  deed :  Ibid. 

515.  It  is  no  defence  to  a  bill  for  foreclos- 
ure by  the  assignee  of  a  mortgage  that  the 
assignment  to  him  Fas  without  consideration. 
The  mortgager  has  no  interest  in  the  question 
whether  the  assignment  was  for  or  without 
consideration,  except  as  the  want  of  it  may 
enable  him  to  make  available  any  defence  he 
might  have  had  as  against  the  mortgagee: 
Adair  v.  Adair,  6  M.  204. 

616.  The  grantee  of  land  was  allowed  to 
withhold  part  of  the  consideration  for  a  spe- 
cified time  in  order  to  take  up  an  outstanding 
title,  and  to  secure  the  money  withheld  ho 
gave  a  mortgage.  Held,  that  it  was  no  de- 
fence to  its  foreclosure  that  to  perfect  bis  title 
he  had  paid  the  amount  withheld  to  a  person 
who  claimed  to  have  obtained  a  quitclaim  of 
the  outstanding  title,  when  it  was  neither 
averred  in  the  answer  nor  shown  by  the  proofs 
that  the  latter  claim  was  valid  or  truthful: 
Richardson  v.  Tolyian,  44  M-  379. 

517.  It  seems  the  foreclosure  of  a  mortgage 
cannot  be  defeated  by  presumptions  in  favor 
of  an  issue  made  by  a  subsequent  encum- 
brancer as  to  the  assignment  of  the  mortgage, 
if  such  encumbrancer  had  not  relied  upon  the 
records  or  upon  inquiry  in  taking  an  interest  in 
the  premises  in  suit :  Jakway  v.  Jenison,  46 
M.  621. 

518.  The  good  faith  of  a  second  mortgagee 
in  taking  bis  mortgage  on  the  strength  of  a 
forged  discharge  of  the  former  one  is  no  de- 
fence to  the  foreclosure  of  the  earlier  mortgage 
if  the  holder  had  nothing  to  with  deceiving 
the  later  mortgagee.  And  as  the  foreclosure 
is  an  original  equity  proceeding  which  covers 
all  questions  as  to  the  validity  and  amount  of 
the  security,  the  question  of  forgery  is  for  the 
court  to  decide  and  not  for  a  jury :  Kelfer  v. 
Hannah,  32  M.  635. 

510.  Where  a  defendant  in  foreclosure  ob- 
tains delay  in  the  foreclosure  by  promising  to 
pay  the  amount  of  the  decree,  both  parties  sup- 
posing that  his  title  to  the  mortgaged  land  is 
good,  he  cannot,  on  finding  it  to  be  defective, 
defend  against  payment  on  that  ground :  Ten- 
ney  v.  Hand,  32  M.  63. 

620.  Proof  in  a  foreclosure  case  that  the 
note  which  is  the  basis  of  the  proceedings  does 
not  belong  to  the  complainant,  but  Jo  other 
parties  who  use  complainant's  name  for  the 
purposes  of  the  suit,  does  not  affect  the  pro- 


Digitized  by 


Google 


MORTGAGES,  X  (b),  (c\  1. 


167 


ceedliig  any  further  than  to  entitle  defend- 
ants to  the  benefit  of  any  defence  they  might 
have  against  the  real  owners:  Spear  v.  Hod- 
den, 81  M.  265. 

521.  Where  a  complainant  parted  with 
his  interest  in  a  mortgage  before  answer,  it 
was  held  a  good  objection  to  his  foreclosure 
suit:  Wallace  v.  Dunning.  1  W.  416. 

522.  The  fact  that  pending  a  foreclosure 
suit  the  complainant  borrowed  money  from  a 
third  person  on  the  mortgage  on  the  under- 
standing that  the  suit  was  to  go  on  and  the 
money  be  repaid  with  interest,  if  it  succeeded, 
is  no  defence  to  the  foreclosure:  Chase  v. 
Brown,  82  M.  225. 

523.  A  mortgager  against  whom  a  decree 
in  foreclosure  has  been  taken,  making  him 
personally  liable  for  any  balance,  is  not  pre- 
cluded from  contesting  the  validity  of  the 
decree  upon  the  merits  on  an  appeal,  by  the 
fact  that  he  has  parted  with  his  title  to  the 
mortgaged  premises  to  one  who  has  allowed  the 
decree  to  be  taken  by  default,  and  has  failed 
to  appeal:  McCabe  v.  Farnsworth,  27  M.  52. 

524.  Where  a  bill  is  filed  to  foreclose  a 
mortgage  conditioned  for  the  payment  of  a 
certain  ram  of  money,  it  is  competent  to  show 
in  defence,  by  parol  evidence,  that  the  mort- 
gage was  given  to  indemnify  sureties  in  a  re- 
cognizance of  bail,  and  that  the  liability  of  the 
sureties  bad  been  discharged  without  their 
being  damnified:  Colman  v.  Post,  10  M.  422. 

525.  Though  such  mortgage  was  condi- 
tioned for  the  payment  of  a  negotiable  prom- 
issory note,  and  both  mortgage  and  note  are 
assigned  before  due  to  secure  the  assignee  for 
procuring  bail,  such  assignee  is  a  bona  fide 
holder  for  the  purpose  only  of  securing  bail, 
and  when  the  sureties  have  been  discharged 
without  being  damnified,  neither  he  nor  one 
who  takes  an  assignment  of  the  note  and 
mortgage  from  him  after  they  become  dne  is 
entitled  to  collect  the  amount  thereof  as  bona 
fide  holder:  Ibid. 


as 


(c)  Parties. 

1.  Who  may  foreclose  or  be  joined 
complainants. 

526.  Where  there  has  been  an  irregular 
statutory  foreclosure,  the  purchaser  thereat, 
or  his  grantee,  not  the  mortgagee,  is  the 
proper  party  to  file  a  foreclosure  bill  in  chan- 
cery: Gilbert  v.  Cooley,  W.  494. 

627.  The  grantee  of  the  purchaser  on  an 
irregular  statutory  foreclosure  is  entitled  to 
foreclose  in  equity  if  occasion  requires:  Morse 
fr  &yam.  55  M.  594. 


528.  One  holding  the  equitable  title  only  to 
a  mortgage  may  foreclose  it  in  chancery: 
Martin  v.  McReynolds,  6  M.  70. 

529.  An  assignee  of  a  mortgage  may  sue 
upon  it  in  equity  in  his  own  name  where  the 
assignors  have  intentionally  vested  him  with 
full  title  and  authority,  and  there  is  no  conflict 
between  them  as  to  whether  the  title  is  abso- 
lute or  in  trust:  Fisher  v.  Meister,  24  M.  447. 

680.  Where  the  assignee  of  a  mortgage 
files  a  bill  to  foreclose  it,  and  the  court  find 
that  the  assignment  was  taken  as  security 
only,  this  will  not  affect  the  complainant's 
right  to  maintain  his  bill  on  the  case  he  has 
stated,  but  goes  only  to  the  amount  of  the  de- 
cree: McKinney  v.  Milter,  19  M.  142. 

531.  Even  though  there  has  been  no  writ- 
ten assignment  the  assignee  of  a  mortgage  is 
entitled  to  foreclose  in  equity  on  proof  of  his 
purchase:  Cooper  v.  ITlmann.VT.  251;  Dough- 
erty v.  Randall,  8  M.  581 ;  Martin  v.  McRey- 
nolds. 6  M.  70;  Pease  v.  Warren,  29  M.  9. 

632.  Nor  need  the  notes  secured  by  the 
mortgage  be  indorsed  to  the  assignee  of  the 
mortgage  to  enable  him  to  foreclose:  Pease  v. 
Warren,  29  M.  9. 

633.  A.  gave  to  B.,  who  had  backed  a  note 
for  A.'s  accommodation,  a  mortgage  on  real 
estate  to  indemnify  him,  and  on  A.'s  failing  to 
pay  the  note  at  maturity  B.  paid  it,  and  en- 
tered up  the  amount  in  his  general  account 
against  A.  as  a  charge  against  bim.  B.  after- 
wards assigned  the  note  and  mortgage  to  C. 
in  payment  of  a  debt.  Held,  that  C.  was  en- 
titled to  foreclose  the  mortgage  and  to  take  a 
decree  for  deficiency  against  A. :  Bendey  v. 
Tbrensend,  109  U.  S.  665. 

534.  Where  one  seeks,  as  assignee,  to  fore- 
close a  mortgage  securing  a  non-negotiable 
note,  but  gives  no  evidence  of  title  to  the  debt 
beyond  the  mere  possession  of  the  note,  and  of 
an  assignment  for  certain  interests  which  are 
not  shown  to  include  the  debt  secured,  his  bill 
must  be  dismissed:  Lashbrooks  v.  Hathewdy, 
62  M.  124. 

535.  A  widow,  to  whom  her  husband  has 
bequeathed  the  life  interest  in  a  mortgage,  can 
foreclose  it  without  its  being  assigned  to  her 
by  probate  order  as  a  specific  legacy;  it  is 
enough  that  she  distinctly  avers  her  owner- 
ship, and  that  she  acts  with  the  assent  of  the 
remainder-man,  which  may  be  inferred  from 
circumstances.  And  where  the  remainder- 
man is  her  co-executor  his  assent  to  her  pos- 
session may  be  inferred  likewise:  Proctor  v. 
Robinson,  85  M.  285. 

636.  W.  owned  the  equity  of  redemption  in 
land  mortgaged  to  D.,  but  deeded  the  land  to 
8.  in  exchange  for  certain  other  property,  and 
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to  equalize  the  trade  and  sustain  his  covenant 
of  title  he  agreed  to  pay  a  certain  portion  of 
the  amount  due  on  D.'s  mortgage,  and  gave 
S.  a  mortgage  on  the  property  he  received  to 
secure  this  agreement.  S.  afterward  quit- 
claimed the  land  to  a  third  person  subject  to 
D.'s  mortgage,  which  the  grantee  assumed  as 
part  of  the  purchase  price.  Held,  that  on 
W.'s  failure  to  pay  D.  what  he  had  agreed  to 
pay  on  D.'s  mortgage,  S.  was  entitled  to  fore- 
close the  later  mortgage  given  to  him  to  com- 
pel such  payment  to  be  made  to  himself: 
Stuart  v.  Worden,  43  M.  154. 

537.  A  mortgage  conditioned  for  the  sup- 
port of  the  mortgagee  by  the  mortgager  dur- 
ing her  life-time  cannot  be  foreclosed  for  the 
benefit  of  persons  who  had  boarded  the  mort- 
gagee at  the  mortgager's  request.  Such  a 
mortgage  is  for  the  benefit  of  the  mortgagee, 
and  not  for  the  benefit  of  those  who  may,  at 
the  request  of  the  mortgager,  furnish  her  with 
support:  Daniels  v.  Eisenlord,  10  M.  454. 

538.  One  who  is  not  entitled  to  receive 
payment  or  grant  acquittances  on  a  mortgage 
or  its  accompanying  notes,  but  is  simply  bound 
to  release  the  securities  when  paid  or  other- 
wise discharged,  is  not  the  proper  person  to 
file  a  foreclosure  bill :  Briggs  v.  Hannowald, 
85  M.  474 

539.  One  who,  having  received  a  deed  as 
security  for  the  payment  of  a  note,  has  trans- 
ferred the  note  and  has  subsequently  received 
delivery  of  a  note  and  mortgage  running  to 
the  owners  of  the  equity  of  redemption  under 
such  deed,  as  collateral  t  J  the  debt  secured  by 
the  deed,  has  not  such  an  interest  or  title  as 
authorizes  him  to  file  a  foreclosure  bill  in  his 
own  name  without  making  the  holder  of  the 
original  demand  a  party :  Ibid. 

640.  A  mortgage  was  given  to  three  per- 
sons to  secure  a  debt  due  to  them  jointly. 
Two  having  died,  held,  that  the  survivor  could 
file  a  foreclosure  bill  alone :  Cote  v.  Dequindre, 
W.  64. 

641.  The  survivor  of  two  assignees  of  a 
mortgage  may  foreclose  it,  and  it  is  not  neces- 
sary for  him  to  join  the  personal  representative 
of  the  deceased  assignee:  Martin  v.  MeRey 
nolds,  6  M.  70. 

642.  A  trustee,  holding  a  mortgage  as  such, 
need  not  make  his  ceetuis  que  trust  parties  to 
a  bill  to  foreclose  it:  Sill  v.  Ketchum,  H.  423. 

643.  To  a  suit  for  the  foreclosure  of  a  mort- 
gage held  by  a  trust  company,  the  bondholders 
of  the  company  are  not  necessary  parties ;  they 
are  represented  by  their  trustee,  and  are 
bound  by  the  decree  so  long  as  it  stands  unre- 
versed :  Richter  v.  Jerome,  123  IT.  S.  238. 

644.  Partners  need  not  be  joined  as  com- 


plainants in  the  foreclosure  of  a  mortgage 
given  to  only  one  of  the  firm  as  trustee  for  the 
partnership:  Skelden  v.  Bennett,  44 M.  834. 

2.  Defendants. 

546.  The  holder  of  the  legal  title  to  the 
mortgage  is  a  necessary  party  where  the 
holder  of  the  equitable  title  files  a  bill  to  fore- 
close :  Martin  v.  McRegnolds,  6  M.  70. 

546.  A  bill  to  foreclose  a  mortgage  given 
to  secure  a  joint  and  several  note  is  defective 
for  want  of  parties  if  filed  against  only  one  of 
the  makers  of  the  note,  though  the  mortgage 
was  given  by  him  only.  This  is  especially  so 
where  the  mortgage  has  been  assigned,  and  if 
the  defence  to  the  note  could  only  have  been 
enforced  by  a  joint  cross-action  for  damages : 
Dederick  v.  Barber,  44  M.  19. 

647.  The  description  of  premises  in  the 
mortgage  was  erroneous  in  one  particular. 
To  a  bill  to  foreclose  it  and  correct  the  error 
a  person  is  not  a  proper  party  who  owns  lands 
which  would  be  affected  by  the  erroneous  de- 
scription, but  who  has  never  been  owner  or 
encumbrancer  of  any  portion  of  the  mort- 
gaged premises  as  identified  by  the  proofs: 
Ramsdell  v.  Eaton,  13  M.  117. 

648.  The  mortgager  is  a  necessary  party  to 
a  foreclosure  bill,  notwithstanding  the  per- 
sonal remedy  against  him  is  barred :  Michigan 
Int.  Co.  v.  Brown,  11  M.  265. 

649.  Where  no  relief  is  sought  against  him 
personally,  the  mortgager  is  not  a  necessary 
defendant  to  a  bill  to  foreclose  a  mortgage  as- 
sumed by  the  grantee  of  the  premises:  Miller 
v.  Thompson,  34  M.  10. 

650.  Adverse  claimants  or  prior  encum- 
brancers cannot  be  made  parties  to  a  foreclos- 
ure suit  for  the  purpose  of  litigating  their 
titles.  The  only  proper  parties  are  the  mort- 
gager and  the  mortgagee,  and  those  who  have 
acquired  rights  and  interests  under  them  sub- 
sequent to  the  mortgage:  Chamberlain  v. 
Lyell.  8  M.  448;  Horton  v.  Ingersoll,  18  M. 
409;  Farmers',  etc.  Bank  v.  Branson,  14  M. 
361. 

561.  In  a  suit  by  a  junior  mortgagee  to 
foreclose  a  mortgage,  prior  mortgagees  are  not 
necessary  parties:  Jerome  v.  MeCarter,  94 
U.  S.  734. 

652.  A  mortgagee  who  files  a  bill  of  fore- 
closure is  not  bound  to  bring  in  parties  inter- 
ested in  the  equity  of  redemption,  unless 
where  be  has  actual  or  constructive  notice  of 
their  claims,  and  where  he  has  no  such  notice 
they  are  barred  by  the  foreclosure :  Woods  v. 
Love,  27  M.  308. 

663.  But  where  one  claims  an  interest  in 
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the  equity  of  redemption,  it  is  proper  to  make 
him  a  party  for  the  purpose  of  foreclosing  such 
interest,  notwithstanding  he  also  claims  the 
land  by  tax- title:  Horton  v.  Ingersoll,  18  M. 
409;  Farmer?,  etc  Bank  v.  Bronson,  14  M.  861. 
564.  Where  the  complainant  in  foreclosure 
dismissed  his  bill  as  against  one  made  a  party 
under  the  general  allegation  that  he  claimed 
some  interest  in  the  premises,  as  subsequent 
encumbrancer  or  otherwise,  the  mortgager, 
appealing  to  the  supreme  court  from  the  de- 
cree in  the  case,  cannot  complain  of  the  dis- 
missal, since  it  in  no  respect  affects  his  rights: 
Martin  v.  McReynolds,  6  M.  70. 

555.  One  may  foreclose  without  reference 
to  subsequent  encumbrances  if  he  care  only  to 
reach  the  equity  of  redemption  held  by  the 
party  whom  he  has  made  defendant:  Avery  v. 
Ryerson,  84  M.  862. 

558.  Whether,  where  an  assignee  in  bank- 
ruptcy has  proceeded  to  decree  in  the  federal 
court  on  a  bill  to  foreclose  a  subsequent  mort- 
gage, it  is  competent,  without  permission  of 
the  bankruptcy  court,  to  make  him  a  defend- 
ant in  a  bill  to  foreclose  a  prior  mortgage,  so 
as  thereby  to  affect  his  rights  under  the  subse- 
quent mortgage,  quere:  Ibid. 

657.  Sureties  who  have  undertaken,  not 
for  the  paymeDt  of  the  mortgage  debt,  but 
that  the  mortgager  shall  provide  a  sinking 
fund  in  certain  specific  securities  for  its  pay- 
ment, cannot  be  joined  as  defendants  in  a  suit 
to  foreclose  the  mortgage  under  H.  8.  §  6704 : 
Joy  v.  Jackson  <fc  M.  P.  R.  Co.,  11  M.  155. 

558.  The  guarantor  of  the  collection  of  a 
debt  secured  by  mortgage  should  not  be  made 
defendant  in  the  foreclosure :  Johnson  v.  Shep- 
<mL85M.  115. 

569.  The  fraudulent  grantee  of  a  title 
which  is  equitably  subject  to  the  mortgage  is 
a  proper  party  defendant  to  a  suit  to  foreclose 
the  mortgage:  Adams  v.  Bradley,  12  M.  846. 
680.  The  personal  representatives  of  a  de- 
ceased mortgager  are  not  necessary  parties  to 
a  suit  to  foreclose  the  mortgage  against  the 
heirs  unless  the  personal  estate  is  sought  to 
be  charged  with  any  deficiency:  Abbott  v. 
Godfroy's  Heirs,  1  M.  17a 

581.  The  representatives  of  a  defendant  in 
foreclosure  who  died  before  the  bill  was  filed 
need  not  be  brought  in  where  decedent's  only 
interest  in  the  mortgaged  premises  was  a  right 
of  dower :  Miller  v.  Miller,  48  M.  811. 

562.  The  wife  of  a  mortgager,  even  though 
she  claims  a  homestead  right  in  the  premises, 
is  not  a  necessary  party  to  a  bill  to  foreclose  a 
purchase-money  mortgage  given  by  the  hus- 
band alone  at  the  time  of  his  purchase: 
Amphlett  v.  Hibbard,  29  M.  29a 


568.  A  man  mortgaged  an  undivided  two- 
thirds  of  certain  land  without  inserting  cove- 
nants of  title  or  warranty.  His  wife  after- 
wards acquired  the  other  undivided  third,  to 
which  he  had  no  title  when  he  gave  the  mort- 
gage. Held,  that  she  could  not  be  made  a 
defendant  to  a  foreclosure  bill:  McClvre  v. 
Holbrook,  89  M.  42. 

564.  The  wife  of  a  defendant  in  foreclosure 
is  properly  made  a  party  because  she  is  inter- 
ested in  the  question  whether  the  mortgage 
was  for  purchase  money  so  that  its  foreclosure 
would  cut  off  her  right  of  dower.  But  if  the 
subpoena  served  on  her  has  no  underwriting  to 
let  her  know  tbe  purpose  of  the  suit,  and  if, 
in  consequence,  she  appears  and  disclaims, 
and  replication  is  filed  to  her  disclaimer,  she 
is  entitled  to  the  costs  of  a  solicitor's  fee  on 
the  dismissal  of  the  suit  as  to  her,  and,  if  it  is 
not  allowed ,  to  a  solicitor's  fee  on  appeal :  Hal- 
danev.  Sweet,  55  M.  196. 

566.  Minors  whose  guardian  has  assigned  a 
mortgage  which  he  held  for  them  ore  not 
necessary  parties  to  a  bill  by  the  assignee  to 
foreclose  the  same :  Livingston  v.  Jones,  H.  165. 

666.  Where  a  mortgage  is  made  subject  to 
a  life  estate  already  vested  in  a  third  person, 
or  where  a  third  person  had  an  undivided  in- 
terest in  the  property  before  the  mortgage  is 
given,  a  foreclosure  bill  should  be  dismissed  as 
to  them :  Pool  v.  Horton,  45  M.  404. 

6*67.  A  defendant  in  foreclosure  whose  con- 
nection with  the  mortgage  or  the  equity  of 
redemption  is  not  shown  by  the  bill  is  not  a 
proper  party,  and  is  entitled,  so  far  as  he  is 
concerned,  to  have  tbe  bill  dismissed  with 
costs :  Havens  v.  Jones,  45  M.  258. 

(d)  Pleadings. 

See,  generally,  Equity,  V. 

1.  The  bill. 

568.  A  bill  to  foreclose  a  mortgage  given 
by  Alexander  Eaton,  junior,  to  O.  P.  Rams- 
dell,  was  filed  by  Orrin  P.  Ramsdell  against 
Alexander  Eaton.  The  bill  was  in  the  usual 
form,  but  contained  no  direct  averment  that 
the  parties  to  the  suit  were  identical  with  the 
parties  to  the  mortgage.  Held,  sufficient  on 
pro  eonfesso.  Tbe  question  of  identity  would 
have  been  open  to  proof  if  disputed :  Ramsdell 
v.  Eaton,  12  M.  117. 

669.  A  foreclosure  bill  by  persons  describ- 
ing themselves  as  executors  of  the  last  will  of 
a  mortgagee  cannot  be  sustained  where  it  does 
not  set  out  his  death  or  in  any  way  allude  to 
the  probate  of  the  will:  MiddUstoorth  v. 
Nixon,  2  M.  425. 
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570.  In  stating  an  assignment  of  the  mort- 
gage it  is  sufficient  to  set  it  forth  according  to 
its  legal  import  and  effect,  without  reference 
to  its  form  or  phraseology:  Martin  v. 
MeReynolds,  6  M.  70. 

671.  It  is  not  ground  of  demurrer  to  a  fore- 
closure bill  by  an  assignee  that  it  does  not 
give  the  date  of  the  assignment  of  the  bond 
and  mortgage :  Sill  v.  Ketehum,  H.  428. 

672.  The  averment  in  a  foreclosure  bill 
that  the  owner  of  a  bond  and  mortgage  as- 
signed the  same  to  the  complainants  in  con- 
sideration of  one  dollar,  and  that  on  the  same 
day  the  assignment  was  duly  acknowledged 
before  a  commissioner  of  deeds  according  to 
the  laws  of  New;  York,  where  the  same  was 
executed,  is  sufficient  on  demurrer:  Living- 
ston v.  Jones,  H.  165. 

678.  A  foreclosure  bill  filed  by  an  assignee 
of  the  mortgage  stated  that  the  mortgage  was 
executed  in  May,  1839,  and  that  the  mortgagee 
afterwards,  to  wit,  Feb.  25,  1839,  assigned  to 
complainant.  It  then  stated  that  the  assign- 
ment was  acknowledged  Feb.  25, 1841.  Held, 
that  the  date  1839  was  a  clerical  error,  and 
might  be  rejected  as  surplusage:  Bailey  v. 
Murphy,  W.  424. 

674.  Where  a  mortgagee's  right  to  certain 
moBey  depended  upon  the  title  to  the  premises 
named  in  the  mortgage  being  perfected  in  tbe 
two  particulars  mentioned  in  the  mortgage,  it 
was  held  that  a  bill  to  foreclose  should  contain 
distinct  averments  in  tbe  stating  part  of  the 
bill  of  the  performance  of  the  two  conditions 
precedent.  A  bill  in  the  ordinary  form,  as  in 
case  of  a  mortgage  for  the  payment  of  money 
unconditionally,  except  that  in  stating  the 
pretences  of  defendant  to  excuse  his  non-pay- 
ment it  states  ihat  he  pretends  a  non-compli- 
ance by  complainant  with  sucb  conditions, 
and  avers  that  such  pretence  is  unfounded,  is 
not  sufficient:  Curtis  v.  Goodenow,  24  M.  18. 

676.  Bill  was  filed  to  foreclose  a  mortgage, 
which  made  persons  other  than  the  mortgager 
parties,  charging  that  one  of  them  had  given 
a  prior  mortgage  on  the  same  premises,  which 
bad  been  since  paid,  but  caused  to  be  assigned 
to  one  of  the  other  defendants  for  the  purpose 
of  keeping  it  alive  against  complainant's  mort- 
gage ;  and  asking  that  it  be  decreed  to  be  satis- 
fied ;  but  the  bill  did  not  show  any  privity  of 
title  to  the  land  between  the  parties  to  the  first 
and  the  parties  to  the  second  mortgage,  or 
what  was  the  state  of  the  title  at  any  time,  or 
any  obligation  on  tbe  part  of  the  first  mort- 
gager which  would  entitle  the  second  mort- 
gager or  his  assigns  to  require  him  to  pay  or 
remove  such  first  mortgage.  Held,  that  tbe 
bill  showed  no  title  to  relief  as  against  tbe 


parties  to  the  first  mortgage :  Wright  v.  Dud- 
ley, 8  M  115. 

576.  Where  a  foreclosure  bill  did  not  state 
that  anything  was  due  on  the  note  executed 
with  the  mortgage,  or  state  whether  any  pro- 
ceedings had  been  had  at  law  for  the  recovery 
of  the  debt,  it  was  held  demurrable :  Bailey  v. 
Qould,  W.  478. 

577.  The  allegation  that  the  mortgage  debt 
is  due  is  material  in  a  foreclosure  suit;  and 
when  the  answer  does  not  admit  it,  any  proof 
is  receivable  to  disprove  it  which  would  be  re- 
ceivable under  the  general  issue  at  the  com- 
mon law :  Morris  v.  Morris,  5  M.  171. 

676.  An  allegation  that  no  part  of  the  mort- 
gage debt  has  been  collected  or  paid,  when 
the  bill  sets  oat  fully  the  mortgage,  and  shows 
tbe  amount  of  the  several  instalments,  and 
when  they  became  due,  sufficiently  shows  the 
amount  due:  Martin  v.  MeReynolds,  6  M.  70. 

679.  Where  a  mortgage  is  given  to  secure 
the  sureties  on  an  official  bond,  it  is  immate- 
rial that  a  bill  to  foreclose  it  does  not  correctly 
state  the  date  of  the  appointment  to  the  office, 
if  it  correctly  recites  the  mortgage  and  the 
breach,  and  the  testimony  makes  out  fall 
ground  of  suit:  Shelden  v.  Warner, 45  M.  633. 

680.  Bill  by  persons  who  had  guaranteed 
the  performance  of  a  covenant  to  pay  certain 
debts  to  foreclose  an  indemnity  mortgage. 
They  averred  that  they  bad  paid  -on  the  debts 
$1,000,  "  as  they  were  obliged  to  do  by  the 
terms  and  legal  effect "  of  the  covenant,  "  on 
account  of  the  default"  of  tbe  covenantor.  It 
was  held  that  this  was  a  sufficient  statement 
that  they  had  paid  after  their  liability  ac- 
crued, and  that  it  was  not  necessary  to  set 
forth  in  tbe  bill  the  particular  sums  paid :  Dye 
v.  Mann,  10  M.  291. 

681.  It  is  immaterial  in  such  case  that  the 
payment  of  the  debts  was  by  part  of  the  de- 
fendants only,  and  not  by  all  jointly :  Ibid. 

682.  It  is  unimportant  that  a  foreclosure 
bill  describes  tlie  premises  in  different  terms 
from  those  used  in  the  mortgage  if  the  mort- 
gage is  sufficiently  identified  and  the  premises 
described  In  both  are  substantially  the  same. 
If  either  party  wants  a  judicial  settlement  of 
the  question  what  precise  parcel  the  descrip- 
tion belongs  to,  a  proper  case  should  be  made 
therefor  with  proper  proof:  Shepard  v.  Shep- 
ard,  86  M.  173. 

683.  A  foreclosure  bill  may  properly  de- 
scribe the  mortgaged  land  with  accuracy  even 
though  such  description  varies  from  that  in 
the  mortgage  in  details  that  may  be  rejected 
as  surplusage :  Slater  v.  Breese.  36  M.  77. 

584.  In  a  foreclosure  bill  it  is  sufficient  to 
set  out  the  condition  of  the  mortgage  accord- 
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ing  to  its  legal  effect:  Jerome  v.  Hopkins,  2 
1196. 

586.  The  general  allegation  in  a  foreclosure 
bill,  that  a  defendant  "  has  or  claims  to  hare 
rights  and  interests  in  the  mortgaged  premises 
as  subsequent  purchaser,  encumbrancer  or 
otherwise,"  is  not  sufficient  to  put  in  issue  any 
right  of  such  defendant  which  he  holds  para- 
mount to  the  mortgage,  and  a  disclaimer  is  all 
that  is  necessary  to  protect  such  rights:  Corn- 
dock  v.  Comstoek,  24  M.  89. 

•686.  Whether  a  bankrupt's  assignee  can  be 
impleaded  on  foreclosure  as  representing  the 
bankrupt's  interests  as  a  subsequent  encum- 
brancer, by  alleging  that,  "  as  assignee  of  A.  B. 
[the  bankrupt],  he  has  or  claimed  to  have 
rights  and  interests  in  the  premises,  .  .  . 
or  in  some  part  or  parts  thereof,  as  subse- 
quent purchaser,  encumbrancer  or  other- 
wise:" Avery  v.  Ryereon,  84  M.  862. 

687.  Where  the  bill  charges  an  instrument 
to  be  a  mortgage,  asks  to  have  it  foreclosed  as 
such,  and  contains  a  prayer  for  other  or  fur- 
ther relief,  the  court  may  declare  it  to  be  a 
mortgage,  although  there  be  no  special  prayer 
for  that  purpose  in  the  bill:  Abbott  v.  Qod- 
froy's  Heir*,  1  M.  178. 

688.  A  defendant  in  a  foreclosure  decree 
who  has  a  residuary  interest  in  the  mortgage 
foreclosed  after  complainant's  demand  is  satis- 
fied may  file  a  bill  to  have  the  benefit  of  that 
decree,  and  also  ta  foreclose  the  mortgage 
against  the  defendants  who  were  not,  but 
should  have  been,  parties  to  the  first  suit.  Such 
a  hill  is  not  objectionable.  It  is  an  original 
bill  as  to  those  who  were  not  parties  to  the 
first  bill,  and  a  supplemental  bill  as  to  those 
who  were:  Qriggs  v.  Detroit  <fc  M.  li.  Co.,  10 
M.117. 

689.  A  foreclosure  bill  that  makes  certain 
parties  defendants  as  subsequent  purchasers 
or  encumbrancers  is  not  multifarious  in  alleg- 
ing that  such  defendants  claim  some  advene 
interest:  WUkituonv.  Qreen,  84  M.  221. 

580.  A  mortgage  containing  aa  erroneous 
description  having  been  replaced  by  one  de- 
scribing the  premises  correctly,  the  mortgagee 
sought  to  foreclose  it  against  a  subsequent 
purchaser,  but,  by  mistake,  gave  his  solicitor 
the  original  instead  of  the  corrected  mortgage, 
and  the  solicitor  filed  a  bill  to  correct  the  de- 
scription and  foreclose.  Defendant  answered, 
admitting  his  purchase  under  the  mortgage, 
but  averring  that  the  mortgage  had  been  fully 
paid  and  discharged.  Complainant  explained 
his  mistake  in  an  affidavit,  and  filed  an 
amended  bill  setting  up  the  new  mortgage 
and  asking  for  its  foreclosure.  The  court 
struck  the  amended  bill  from  the  files.    Held 


error.  Complainant  was  entitled  to  amend, 
and  defendant  having  admitted  the  purchase 
subject  to  the  mortgage  was  not  in  position  to 
object.  The  second  mortgage  could  properly 
be  construed  as  given  to  correct  the  mistake 
in  the  first  without  destroying  the  identity  of 
the  debt,  and  to  bring  out  the  real  equity 
which  defendant  must  have  known  was  the 
cause  of  action :  McMann  v.  Westeott,  47  M. 
177. 

601.  It  teems  that  a  foreclosure  sale  is  not 
necessarily  invalidated  by  neglect  to  re-engross 
the  foreclosure  bill  after  •mending  it  by  add- 
ing a  new  party  defendant :  Carpenter  v.  In- 
gertott,  48  M.  488. 

2.  The  answer;  cross-bill. 

And  see  Equity,  V,  (f),  (g)- 

688.  Where  the  defence  to  the  foreclosure 
of  a  mortgage  depends  on  new  matter  by  way 
of  avoidanoe  the  defendant  must  allege  it  cir- 
cumstantially and  prove  it  as  alleged :  Poet  v. 
Springsted,  49  M.  90. 

688.  Where  a  mortgage  permits  the  mort- 
gager to  make  payment  before  the  debt  falls 
due,  at  his  option,  he  must  distinctly  and  af- 
firmatively elect  to  do  so,  and,  if  he  relies 
upon  such  election  in  defending  against  a 
foreclosure,  he  must  not  only  prove  it  but  al- 
lege it  in  his  answer:  Ibid. 

684.  Where  a  foreclosure  hill  calls  for  an 
answer  under  oath,  the  existence  and  consid- 
eration of  the  debt  and  securities  is  put  in 
issue,  and  anything  is  responsive  that  explains 
the  transaction.  The  defendant  is  called  on  to 
answer  the  whole  series  of  material  aver- 
ments as  well  as  the  special  interrogatories, 
and  if  bis  answer  sets  up  nothing  in  avoid- 
anoe, but  only  refers  to  the  transactions  men- 
tioned in  the  bill,  the  complainant  is  bound  by 
it  unless  he  can  overthrow  it  by  counter-evi- 
dence ;  and  he  has  the  burden  of  showing  the 
consideration  and  genuineness  of  the  securi- 
ties: MatUseon  v.  Morris,  40  M.  52. 

695.  A  junior  encumbrancer  joined  as  de- 
fendant in  foreclosure,  and  claiming  the  ben- 
efit of  the  doctrine  of  marshalling  assets, 
should  allege  and  establish  such  facts  as  would 
entitle  him  thereto :  Detroit  Savings  Bank  «. 
Truesdail,  88  M.  480. 

696.  A  second  mortgagee,  after  instituting 
foreclosure  proceedings  to  which  he  made  a 
subsequent  mortgagee  a  defendant,  took  a 
quitclaim  from  the  mortgagers  and  acquired 
the  first  mortgage.  Whether  the  subsequent 
mortgagee,  in  setting  up  these  facts  as  a  de- 
fence, could  do  bo  in  an  answer,  or  should  set 
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them  up  by  plea  or  cross-bill,  quere:  Tower  v. 
Divine,  87  M.  448.    See  supra,  §  458. 

597.  A  portion  of  the  land  covered  by  a 
mortgage  having  been  conveyed  subject  to 
the  payment  of  the  entire  mortgage  by  the 
grantee,  the  purchaser  of  another  parcel  is  not 
obliged  to  file  a  cross-bill  in  the  foreclosure 
suit  to  protett  his  rights,  but  may  set  out  the 
facts  in  his  answer,  and  the  court,  where  it 
can  be  done  without  prejudice  to  the  com- 
plainant, should  make  decree  protecting  his 
priority:  Caruthers  v.  Hall,  10  M.  40. 

598.  Where  a  mortgagee  who  is  himself  in 
debt  baa  assigned  to  his  creditor  as  security 
the  note  secured  by  the  mortgage,  and  then 
seeks  to  foreclose  the  mortgage,  the  creditor 
also  can  file  a  cross-bill  to  protect  his  equities. 
And  on  such  cross-bill  the  mortgagee  can  be 
held  personally  liable  to  the  creditor  for  any 
deficiency,  even  though  he  has  not  indorsed 
the  note  assigned :  Wilcox  v.  Allen,  86  M.  160. 

3.  What  evidence  warranted  by  the 
pleadings;  variance. 

509.  The  allegation  under  chancery  rule  91 
that  a  defendant  claims  an  interest  in  the 
mortgaged  premises  "  as  subsequent  pur- 
chaser, encumbrancer  or  otherwise  "  will  not 
entitle  the  complainant  to  show  that  a  deed  to 
such  defendant  subsequent  to  the  mortgage, 
but  recorded  first,  is  fraudulent.  If  he  claims 
the  deed  to  be  fraudulent  he  must  set  forth 
in  the  bill  the  facts  which  show  the  fraud: 
Wureherer  v.  Hewitt,  10  M.  453. 

600.  A  note  given  by  two  persons  was  se- 
cured by  a  mortgage  from  only  one  cf  them. 
The  foreclosure  bill  described  the  note  as 
given  by  the  mortgager,  but  no  objection  was 
made  for  non-joinder,  and  the  bill  made  pro- 
fert  of  the  note  and  mortgage,  and  described 
the  mortgage  by  its  record.  Held,  that  this 
was  not  a  case  of  misdescription,  and  there- 
fore not  one  of  fatal  variance ;  and  the  non- 
joinder is  unimportant  unless  as  bearing  upon 
personal  responsibility :  Botsford  v.  Botsford, 
40  M.  80. 

601.  Where  a  defence  to  a  mortgage  fore- 
closure is  based  on  an  alleged  agreement  be- 
tween the  complainant's  assignor  and  the  de- 
fendant the  agreement  must  be  clearly  set 
out  in  the  answer,  and  the  proofs  must  show 
it  to  be  a  contract  legally  binding.  Where 
both  answer  and  proofs  are  vague  such  de- 
fence will  fail:  Suhr  v.  Ellsworth,  29  M.  57. 

602.  A  foreclosure  suit  can  be  defended 
only  on  the  grounds  set  up  in  the  answer: 
Bigman  v.  Stewart,  88  M.  518. 

603.  In  a  suit  to  foreclose  a  mortgage  given 


to  secure  an  accommodation  indorser,  a  part- 
nership accounting  between  the  parties  can- 
not, if  not  connected  with  the  case,  be  brought 
into  it  except  by  setting  up  such  facts  in  the 
answer  or  by  cr06s-bill  as  would  entitle  the  de- 
fendant to  the  benefit  of  an  equitable  set-off: 
Hess  v.  Final,  82  M.  515. 

604.  The  holder  of  one  of  several  notes  se- 
cured by  a  mortgage  that  is  discharged  of  rec- 
ord, in  foreclosing  against  the  present  owner 
of  the  premises  can  introduce  proof  to  dis- 
turb the  discharge  without  setting  out  the  in- 
validating facts  in  the  bill;  he  must  show  a 
prinw  facie  title  as  assignee,  and  if  the  de- 
fendant relies  on  a  discharge  he  must  allege 
and  prove  it:  Spear  v.  Hodden,  81  M.  265. 

(e)  What  matters  can  he  litigated. 

606.  Whether  the  title  obtained  by  one 
who  buys  from  the  purchaser  on  statutory 
foreclosure  after  the  time  for  redemption  bag 
expired  can  be  passed  upon  in  a  forclosnre 
proceeding  for  a  second  instalment  under  the 
mortgage,  quere:  Miles  v.  Skinner,  48  M.  181. 

606.  A  title  obtained  under  a  foreclosure 
of  the  first  mortgage  is  presumptively  prior 
in  right  to  a  subsequent  mortgage,  and  its 
validity  cannot  be  assailed  in  a  suit  to  fore- 
close the  latter  without  special  averments 
showing  why  it  ought  to  be  postponed:  Date- 
son  v.  Danbury  Bank,  15  M.  489. 

607.  It  is  not  admissible  in  a  foreclosure 
suit,  whatever  the  pleadings,  to  proceed  to 
litigate  and  settle  the  right  of  a  party  who 
sets  up  a  legal  title,  which,  if  valid,  is  adverse 
and  paramount  to  the  title  of  both  mortgager 
and  mortgagee,  and  if  it  were,  a  bill  which 
simply  brings  in  the  adverse  claimants  under 
the  usual  allegation  in  foreclosure  bills  against 
subsequent  purchasers  and  encumbrancers, 
i.  e.,  as  claiming  subordinate  interests,  is  not 
properly  framed  to  raise  such  an  issue  or  to 
support  a  decree  upon  the  title  of  such  ad- 
verse claimants:  Summers  v,  Bromley,  28  M. 
125. 

608.  Foreclosure  is  not  a  proceeding  in 
which  to  litigate  the  adverse  and  paramount 
title  of  a  defendant  who  claims  under  the 
foreclosure  of  a  previous  mortgage  from 
which  the  complainant  does  not  seek  to  re- 
deem :  Bell  v.  Pate,  47  M.  468. 

609.  In  a  foreclosure  snit  a  third  person's 
right  of  dower  cannot  be  litigated,  nor  she 
made  a  party :  Ligare  v.  Semple,  82  M.  438. 

610.  The  bolder  of  a  mortgage  dated  and 
recorded  before  a  deed  of  the  same  property 
is  entitled  to  treat  all  subsequent  rights  as  sub- 
ordinate ;  and  on  his  bill  of  foreclosure  such 
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rights  need  not  be  litigated :  Shelden  v.  War- 
ner, 45  M.  638. 

611.  Where  a  foreclosure  bill  is  filed  against 
subsequent  purchasers  from  a  grantee  whose 
deed  was  not  recorded  until  after  the  mort- 
gage, complainant  is  not  concerned  with  the 
good  faith  of  their  grantor,  and  need  not  in- 
investigate  jhe  merits  of  subsequent  interests : 
Ibid. 

612.  A  title  that  is  adverse  and  paramount 
to  that  of  both  mortgager  and  mortgagee  can- 
not be  litigated  in  a  foreclosure  suit;  but  tbe 
question  whether  an  asserted  claim  is  such  an 
adverse  one  as  to  come  within  this  rule  de- 
pends, not  upon  what  is  set  up  in  the  answer 
in  regard  to  it,  but  rather  upon  what  the  bill 
charges  and  the  proofs  show  to  be  its  real  char- 
acter: Wilkinson  v.  Green,  84  M.  221. 

613.  Where  a  subsequent  purchaser  of 
land  from  a  mortgager  thereof  has  procured 
quitclaims  from  the  mortgager's  grantors  for 
the  purpose  of  perfecting  his  title  of  record, 
but  under  such  circumstances  as  would  make 
it  fraudulent  for  him  to  set  them  up  as  estab- 
lishing an  adverse  and  paramount  title,  the 
mortgagee,  on  proper  allegations  in  his  fore- 
closure bill,  may  have  such  adverse  title  de- 
clared null :  Ibid. 

(f)  Publication;  absent,  etc.,  defend- 
ants. 

As  to  affidavits  for  orders  of  publication 
and  of  publication,  see  Equity,  IX. 

614.  Where  a  defendant  is  brought  in  by 
publication,  the  question  of  the  validity  of 
the  subpoena  which  was  prematurely  returned 
not  served  is  unimportant :  Torrans  v.  Hicks, 
83  M.  807. 

615.  Two  things  only  are  required  by  H.  S. 
§  6685  of  non-resident  defendants  to  entitle 
them  to  appear  and  defend  in  mortgage  cases : 
appearance  before  the  premises  are  sold  under 
a  decree,  and  payment  of  such  costs  as  the 
court  shall  direct.  The  costs  only  are  discre- 
tionary with  the  court:  Bailey  v.  Murphy,  W. 
805. 

616.  H.  8.  §  6685  extends  to  all  non-resi- 
dent defendants  and  makes  no  distinction 
between  mortgagers  and  subsequent  encum- 
brancers: Ibid. 

617.  A  non-resident  defendant  was  let  in  to 
defend  by  answer  after  a  sale  had  been  made, 
the  sale  being  ordered  to  stand  until  final 
hearing.  Held,  that  tbe  case  admitted  of  all 
rights  of  defence  which  might  be  established 
by  answer,  including  that  of  redemption: 
S.'one  v.  Wetting,  14  M.  614. 

618.  Upon  a  default  by  a  defendant  brought 


in  by  publication  there  can  be  no  decree  with- 
out proofs;  and  the  complainant  should  also 
be  sworn  as  to  payments :  Brown  v.  Thomp- 
son, 29  M.  72. 

610.  In  foreclosure  against  a  non-resident 
brought  in  by  publication  complainant  failed 
to  offer  testimony  or  to  be  sworn  as  to  pay- 
ments made  on  the  mortgage.  Held,  that  such 
failure  did  not  oust  the  court  of  jurisdiction 
to  pronounce  a  decree,  and  could  not  be  col- 
laterally made  use  of:  Cotton  v.  Rupert,  60  M. 
818. 

620.  A  non-resident  mortgager  who  ac- 
cepts after  foreclosure  sale  the  surplus  due 
him,  and  who  takes  no  steps  to  have  the  pro- 
ceedings set  aside  within  the  time  allowed  by 
law,  waives  all  irregularities  and  sanctions  the 
validity  of  such  proceedings :  Ibid. 

(g)  Evidence;  burden  of  proof;  pro- 
duction of  the  securities;  reference. 

See,  also,  Equity,  X,  XI,  (e). 

621.  Foreclosure  by  assignee.  The  mort- 
gagee was  sworn  as  a  witness  and  testified 
that  the  mortgage  was  made  to  him  and  as- 
signed to  complainant  at  the  request  of  one  of 
the  mortgagers,  without  any  consideration 
moving  from  or  to  him  for  the  mortgage  or 
assignment.  Held,  that  this  evidence  cast 
upon  complainant  the  burden  of  proof  to  show 
a  consideration  for  the  mortgage:  Bishop  v. 
Fetch,  7  M.  871. 

622.  The  burden  of  proving  fraud  alleged 
as  a  defence  to  a  mortgage  is  on  the  mort- 
gager: Perrett  v.  Yarsdorfer,  87  M.  596. 

623.  Where  a  foreclosure  case  is  tried  on  a 
bill  and  cross-bill,  and  the  defendant,  on  in- 
formation and  belief,  alleges  in  the  cross-bill 
that  the  amount  called  for  in  the  original  bill 
is  too  much,  it  is  for  the  defence  to  prove  the 
allegation  if  opportunity  is  given.  If  no  proof 
is  offered  the  complainant  is  not  obliged  to 
tender  evidence  to  disprove  it:  Johnson  v. 
Van  Velsor,  48  M.  208. 

624.  The  defendant  in  a  suit  to  foreclose 
a  mortgage  has  the  burden  of  proving  that 
the  consideration  therefor  was  less  than  ap- 
pears therein  if  complainant  claims  that 
amount,  and  it  is  against  him  if  his  own 
theory  of  computation  is  as  favorable  to  com- 
plainant as  to  himself :  Wiswall  v.  Ayres,  51 
M.  824. 

626.  The  burden  of  showing  that  the 
amount  due  on  a  mortgage  under  foreclosure 
is  less  than  the  amount  secured  or  tban  what 
remained  unpaid  on  balance  of  accounts  is  on 
the  defendant:  Lyon  v.  McDonald,  51  M.  486. 
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926. '  The  rule  that  on  foreclosure  defendant 
baa  the  burden  of  showing  that  the  debt  has 
been  paid  will  be  relaxed  where  the  debtor  has 
confided  in  the  creditor  and  placed  himself  in 
his  hands,  and  for  ten  years  neither  debtor 
nor  creditor  has  taken  any  notice  of  the  debt, 
and  the  evidence  relating  to  it  has  become  un- 
certain and  conflicting:  Lashbrooks  v.  Hathe- 
way,  52  M.  124. 

627.  Where  a  mortgager  is  an  employee  of 
the  mortgagee,  and  the  letter's  agent  keeps 
the  accounts,  and  it  is  understood  that  mon- 
eys coming  through  him  to  the  mortgager  are 
to  be  applied  on  the  mortgage,  the  mortgagee, 
to  entitle  himself  to  a  decree  on  foreclosure, 
must  make  a  clear  case  and  a  full  exposition  of 
the  accounts,  especially  if  several  years  have 
been  allowed  to  pass  without  attempting  to 
enforce  payment,  or  to  secure  it  except  by 
labor:  Webber  v.  Ryan,  54  M.  70. 

628.  Complainant  must  produce  the  mort- 
gage and  the  accompanying  securities,  if  any, 
or  must  adequately  excuse  non-production, 
and  show  that  they  are  still  in  force :  Bailey 
v.  Qould,  W.  478;  Bassett  v.  Hathaway,  8  M. 
28;  Young  v.  McKee,  13  M.  552;  Hungerford 
v.  Smith,  U  M.  800;  Mic.kle  v.  Maxfleld,  42  M. 
804;  George  v.  Ludlow,  68  M.  176  (June  9,  '87). 

629.  Where  a  case  was  contested  on  the 
sole  ground  that  the  mortgage  and  notes  were 
of  no  original  validity,  and  they  were  not  put 
on  file,  the  supreme  court  declined  to  reverse 
the  decree  for  complainant  on  that  ground, 
but  required  them  to  be  produced  and  filed, 
or  their  absence  accounted  for  by  affidavit,  be- 
fore affirming  it :  Young  v.  McKee,  13  M.  552. 

680.  On  a  bill  to  foreclose  a  mortgage 
given  to  seoure  a  note,  it  was  held  that  the 
law  did  not  raise  a  presumption  of  non-pay- 
ment, but  of  payment,  when  due,  unless  the 
contrary  was  shown  by  the  production  of  the 
note,  or  evidence  accounting  for  it:  Bailey  v. 
Gould,  W.  478;  George  v.  Ludlow,  66  M.  176 
(June  9,  '87). 

631.  A  very  strong  showing  of  the  continu- 
ing obligation  of  a  mortgage  should  be  re- 
quired, if  the  securities  cannot  be  produced, 
where  the  mortgager  is  dead,  and  the  defend- 
ant is  an  alleged  subsequent  purchaser,  and 
nearly  twenty  years  have  passed  since  the 
debt  matured:  Hungerford  v.  Smith,  84  M. 
800. 

632.  Where  the  notes  secured  by  a  mort- 
gage were  missing,  and  a  foreclosure  decree 
was  allowed  upon  the  theory  that  they  were 
still  in  existence,  complainant  was  required 
to  indemnify  defendant  against  their  enforce- 
ment in  case  they  re-appeared  in  the  hands  of 
strangers:  Yerkea  v.  Blodgett,  48  M.  211. 


688.  The  court  may  dispense  with  a  refer- 
ence to  compute  the  amount  due  in  a  fore- 
closure case,  and  make  its  own  computation 
if  it  sees  fit :  Ireland  v.  Woolman,  15  M.  258; 
Vaughn  v.  Nimx,  36  M.  297. 

Further  as  to  references,  see  EQUITY,  XI,  (e). 

(h)  Receivers. 

634.  Since  the  passage  of  the  statute  pro- 
hibiting the  mortgagee  from  bringing  eject- 
ment, it  is  questionable  whether  a  clause  in  a 
mortgage  which  gives  the  mortgagee,  in  case 
of  default,  the  right  to  take  possession,  in  per- 
son or  by  attorney,  of  the  mortgaged  lands, 
and  to  operate,  or  cause  to  be  operated,  the 
works  and  mines  thereon,  can  be  carried  into 
effect  by  the  appointment  of  a  receiver;  it 
certainly  cannot  be  done  until  after  default, 
which,  unless  admitted,  could  not  be  deter- 
mined on  a  motion  to  appoint  a  receiver: 
Beecher  v.  Marquette  &  P.  R,  Co.,  40  M.  807. 

685.  And  a  neglect  to  apply  for  a  receiver 
within  a  reasonable  time,  to  take  possession 
of  mortgaged  premises,  is  construed  as  a 
waiver  of  the  right  to  make  the  application: 
Brown  v.  Chase,  W.  43. 

636.  Under  the  practice  existing  when  the 
mortgagee  of  real  estate  had  a  possessory 
right,  equity  would  not  interfere  to  grant  a 
receiver  unless  the  premises  were  scanty  se- 
curity and  the  mortgager  was  insolvent: 
Brown  v.  Chase,  W.  43;  Hazeltine  v.  Granger, 
44  M.  503,  505. 

637.  The  court  cannot  make  an  ex  parte 
order  appointing  a  receiver  to  take  possession 
of  real  estate  under  foreclosure,  even  though 
the  parties  themselves  agree  thereto  by  the 
terms  of  the  mortgage :  Hazeltine  v.  Granger, 
44  M.  603. 

638.  The  mortgager  being  entitled  to  pos- 
session until  his  title  is  divested  by  complete 
foreclosure,  a  receiver  cannot  be  appointed  in 
the  foreclosure  suit  to  take  charge  of,  harvest 
and  market  a  growing  crop  of  wheat  and 
to  apply  the  proceeds  on  the  mortgage  debt: 
Wagar  v.  Stone,  86  M.  364. 

(i)  Decree. 

As  to  decrees  generally,  see  Equity,  XII. 

1.  Form ;  what  may  include. 

689.  One  of  the  defendants  in  a  foreclosure 
decree,  who  had  a  residuary  interest  in  the 
mortgage  foreclosed  after  complainant's  de- 
mand should  be  satisfied,  filed  a  bill,  the  ob- 
ject of  which  was  to  have  the  benefit  of  that 
decree,  and  also  to  foreclose  the  mortgage 
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against  parties  who  were  not  bat  should  have 
been  parties  to  the  first  suit.  A  decree  was 
made  in  the  case,  in  the  ordinary  form  of 
foreclosure  decrees,  and  it  was  held  not  ob- 
jectionable, it  appearing  that  since  the  orig- 
inal decree  payments  had  come  due  as  well  on 
the  mortgage  as  on  complainant's  debt  se- 
cured by  it:  Griggs  v.  Detroit  &M.R.  Co.,  10 
M.117. 

640.  The  ordinary  allegations  of  a  foreclos- 
ure bill  do  not  authorize  a  decree  declaring 
chattels  upon  the  mortgaged  premises  to  be- 
long to  the  realty:  Crippen  v.  Morrison,  13 
M.2& 

641.  Where  by  mistake  a  decree  directed  a 
sale  of  mortgaged  premises  in  two  years  and 
three  months,  when  complainant  was  entitled 
to  take  bis  decree  for  a  sale  in  one  year  and 
three  months  from  the  filing  of  the  bill,  a  cor- 
rection was.  directed :  Bates  v.  Garrison,  H. 
22L 

642.  It  is  the  practice  on  foreclosure  to 
allow  a  reasonable  time  for  payment,  defi- 
nitely fixed  by  the  decree:  Detroit  Savings 
Bank  v.  TruesdaU,  88  M.  480. 

643-.  In  the  foreclosure  of  a  mortgage 
drawn  for  a  larger  sum  than  the  debt  it  se- 
cures, recovery  should  be  confined  to  the  cor- 
rect sum:  Laylin  v.  Knox,  41  M.  40. 

644.  A  mortgage  for  $3,000  covering  vari- 
ous property  contained  a  stipulation  that  when 
$2,000  should  be  paid  the  mortgagee  was  to 
release  a  certain  portion  of  the  premises  mort- 
gaged; $1,000  was  paid  and  nearly  all  the 
rest  of  the  premises  was  released,  but  it  after- 
wards became  necessary  to  foreclose.  'Held, 
that  the  foreclosure  could  not  be  limited  to 
$1,000,  as  the  security  on  the  premises  that 
had  not  been  released  had  not  been  confined 
to  $3,000,  nor  had  the  mortgage  provided  for 
a  release  in  any  case  in  which  it  would  be  nec- 
essary to  foreclose :  Vary  v.  Chattetion,  50  M. 
541. 

645.  Where  a  mortgager  has  made  a  tender 
of  payment  which  was  not  accepted  and 
which  he  had  not  kept  good,  and  the  mort- 
gagee afterwards  tendered  a  conveyance  and 
demanded  payment,  it  was  decreed  on  fore- 
closure that  the  mortgager  pay  the  principal 
of  his  debt  with  simple  interest  to  the  time  of 
payment,  less  the  period  that  intervened  be- 
tween the  dates  of  the  tender  and  of  the  mort- 
gagee's subsequent  offer  to  reconvey ;  and  that 
the  mortgager's  costs  of  both  courts  be  de- 
ducted: Ferguson  v.  Popp,  42  M.  115. 

646.  The  mortgage  covered  two  parcels  of 
land.  A  defendant  answered,  claiming  one 
of  them  by  paramount  title,  and  disclaiming 
is  to  the  other,  and  as  to  the  last  a  decree  was 


taken.  It  was  held  that  the  bill  should  have 
been  dismissed  as  to  this  defendant  with  costs, 
as  he  was  under  the  necessity  of  appearing 
and  answering  to  protect  his  interest  in  the 
parcel  claimed  by  him :  Gregory  v.  Stanton, 
19  M.  61. 

647.  Where  a  mortgagee  has  taken  a  tax- 
title  for  the  purpose  of  protecting  the  mort- 
gage, it-  is  proper  in  decreeing  payment  on 
foreclosure  to  provide  that,  on  payment  of  the 
cost  of  the  tax-title  with  suitable  interest,  the 
certificate  of  the  tax  purchaser  shall  be  as- 
signed to  defendant:  Baker  v.  Clark,  53  M.  33. 

648.  Where  in  a  foreclosure  suit  a  settle- 
ment is  made  between  complainant  and  one 
or  more  defendants,  and  by  written  stipula- 
tion filed  in  the  cause  the  controversy  is  ad- 
justed as  to  a  portion  of  the  premises  so  that 
it  is  not  to  be  affected  by  the  decree,  the 
court  has  no  jurisdiction  to  make  a  decree 
affecting  such  portion;  and  if  the  decree 
made  covers  it,  the  master's  deed  purporting 
to  convey  it  would,  at  least  as  to  persons 
aware  of  the  facts,  be  void:  Thayer  v.  MeGee, 
30  M.  1S5. 

648.  A  grantee  took  a  warranty  deed  of 
the  premises  from  grantors  whose  title  was 
defective,  and  on  the  strength  of  it  he  ob- 
tained from  others  for  next  to  nothing  some 
quitclaims  by  which  his  title  was  perfected. 
The  property  had  been  mortgaged,  but  he  had 
assumed  the  mortgage  and  reserved  from  the 
purchase  price  enough  to  pay  it.  Both  mort- 
gage and  deed  purported  to  cover  the  whole 
title.  Held,  that  on  foreclosure  it  was  not  in- 
equitable that  the  decree  also  should  cover  the 
whole  title,  including  the  interests  which  bad 
been  quitclaimed:  Taylor  v.  Whitmore,  85 
M.  07. 

660.  Upon  a  bill  filed  to  foreclose  a  mortgage 
payable  in  instalments  at  a  time  when  only 
one  instalment  had  become  due  and  remained 
unpaid,  and  which  seeks  a  foreclosure  for 
that  payment  only,  the  decree  cannot  include 
other  instalments  not  due  when  the  bill  was 
filed  and  concerning  which  no  issue  was  made: 
Smith  v.  Osborn,  33  M.  410. 

651.  It  is  proper  to  include  in  the  decree  a 
sum  which  has  fallen  due  on  the  mortgage 
since  the  commencement  of  suit  and  which 
remained  unpaid :  Howe  v.  Lemon,  SI  M.  164. 

662.  The  decree  on  foreclosure  may  prop- 
erly cover  all  amounts  due  at  the  date  when 
it  is  granted,  even  though  there  has  to  be  a  new 
inquiry  into  any  instalments  that  accrue  after 
decree:  Vaughn  v.  Nitne,  80  M.  307. 

668.  Foreclosure  decree  is  given  for  every- 
thing due  when  it  is  granted,  though  suit  was 
begun  when  only  an  instalment  of  the  debt 
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had  matured :  Johnson  v.  Van  Velsor,  43  M. 
208. 

684.  Where  a  mortgage  securing  two  notes 
is  foreclosed  before  one  of  them  has  fallen  due 
its  amount  may  nevertheless  be  included  in 
the  decree  if  it  falls  due  before  the  decree  is 
rendered :  Hanford  v.  Robertson,  47  M.  100. 

655.  A  decree  that  directed  land  mortgaged 
as  a  whole  to  be  sold  in  separate  undivided 
interests,  each  to  satisfy  the  same  principal, 
with  interest  at  different  rates,  was  set  aside : 
Spear  v.  Hadden,  81  M.  266. 

"When  decree  may  include  taxes,  see  supra, 
§§346,250. 

That  decree  cannot  include  stipulated  attor- 
ney fee,  see  supra,  §§  170,  171. 

2.  Personal  decrees  for  deficiency. 

As  to  proceedings  for  execution,  see  infra, 
§g  779-799. 

656.  Under  the  original  equitable  jurisdic- 
tion, and  prior  to  the  act  of  April  23,  1833, 
there  was  no  power  to  make  a  personal  decree 
against  even  the  mortgager.  His  personal 
obligation  could  be  enforced  only  in  a  suit  at 
law :  Johnson  v.  Shepard,  85  M.  115. 

657.  Such  a  decree  is  a  statutory  innova- 
tion, as  is  also  the  enforcement,  on  foreclosure, 
of  collateral  obligations  of  third  persons.  But 
the  statutory  jurisdiction  over  this  latter  class 
of  persons  is  permissive  only,  and  not  obliga- 
tory, and  will  not  be  enforced  to  their  preju- 
dice: Ibid.;  Gage  v.Jenkinson,  58  M.  169. 

658.  If  a  mortgage  is  collateral  to  any 
actual  personal  obligation,  however  shaped, 
that  could  be  enforced  at  law,  it  may  be  en- 
forced in  foreclosure  proceedings  and  a  per- 
sonal decree  obtained,  and  if  the  mortgager 
dies  his  estate  is  liable  for  the  deficiency: 
Sheldenv.  Warner's  Estate,  59  M.  444. 

659.  There  may  be  a  personal  decree  for 
deficiency  after  sale  against  a  subsequent 
grantee  of  mortgaged  premises  who  has  as- 
sumed the  mortgage,  if  he  has  been  made  a 
party  and  is  found  in  the  jurisdiction :  Crate- 
ford  v.  Edwards,  33  M.  854;  Miller  v.  Thomp- 
son, 84  M.  10;  Taylor  v.  Whitmore,  85  M. 
97;  Carley  v.  Fox,  88  M.  887;  Winans  v. 
WUkie,  41  M.  204:  Booth  v.  Connecticut  Mut- 
ual Life  Ins.  Co.,  48  M.  299;  Unger  v.  Smith, 
44  M.  22;  Canfteld  v.  Shear,  49  M.  813. 

Further  as  to  assumption  of  mortgage,  see 
supra,  VI,  (b). 

660.  A  man  and  his  wife  conveyed  certain 
lands  in  consideration  of  the  payment,  by  the 
grantees,  of  the  husband's  debts.  The  grant- 
ees' gave  back  a  written  agreement  to  the  wife 
that  the  lands  should  be  reconveyed  to  her 


alone  on  repayment  of  their  advances.  This 
agreement  purported  to  make  the  wife  cove- 
nant to  pay  the  advances,  but  she  did  not 
sign  it.  The  transaction  was  conceded  to  be 
a  mortgage.  Held,  that  under  H.  S.  §  5650, 
declaring  that  no  mortgage  shall  be  construed 
as  implying  a  covenant  for  the  payment  of 
the  sum  secured  thereby,  the  wife  could  not 
be  held  personally  liable  for  any  deficiency  on 
foreclosure  sale :  Howe  v.  Lemon,  87  M.  164. 

661.  In  foreclosing  a  lien  for  redemption 
from  a  statutory  foreclosure,  no  personal  de- 
cree can  be  made  against  the  original  mort- 
gagers for  any  deficiency,  as  the  lien  is  con- 
fined to  the  land,  and  does  not  revive  their 
personal  liability  extinguished  by  such  fore- 
closure: Powers  «.  Golden  Lumber  Co.,  43  H. 
468. 

662 .  Absolute  personal  decrees  against  par- 
ties claimed  to  be  collaterally  liable  for  a 
mortgage  debt  cannot  be  granted  in  the  origi- 
nal foreclosure  decree:  Johnson  v.  Shepard, 
85  M.  115;  Vaughanv.  Black,  63  M.  215. 

663.  Where  an  absolute  personal  decree  for 
the  deficiency  on  foreclosure  has  been  granted 
in  the  first  instance  against  guarantors  of  the 
collection  of  the  mortgage  debt,  they  are  not 
in  default  in  not  asking  a  bill  of  review,  so 
long  as  the  proper  proceedings  to  fix  them 
finally  are  not  yet  begun:  Johnson  v.  Shepard, 
85  M.  115. 

664.  It  is  only  where  a  personal  decree  is 
sought  against  sureties  or  other  persons  than 
the  mortgager  that  a  personal  decree  must  be 
based  on  some  written  obligation  (H.  S.  §  6704) : 
Shelden  v.  Warner's  Estate,  59  M.  444 

665.  Where  the  right  of  action  for  a  debt 
is  barred,  there  can  be  no  personal  decree  on 
foreclosure  of  the  mortgage  that  secures  it: 
Michigan  Ins.  Co.  v.  Brown,  11  M.  265;  Baent 
v.  Kennicutt,  57  M.  268. 

666.  If  the  bill  is  filed  to  foreclose  a  mort- 
gage against  a  non-resident  mortgager,  who 
does  not  appear,  a  personal  decree  cannot  be 
made  against  him  for  any  deficiency  that  may 
remain  after  sale:  Lawrence  v.  Fellows,  W. 
468. 

667.  No  personal  decree  can  be  rendered 
against  a  defendant  brought  in  by  publication 
but  who  was  not  served  with  process  and  has 
not  appeared:  Innesv.  Stewart,  36  M.  285. 

668.  No  personal  decree  can  be  made 
against  parties  not  personally  served  within 
the  jurisdiction  where  the  land  lies,  or  not 
submitting  voluntarily  by  appearance:  Outh- 
toite  v.  Porter,  18  M.  683;  Booth  v.  Connects 
cut  Mut.  L.  Ins.  Co.,  43  M.  299. 

669.  Complainant  in  foreclosure  is  a  stran- 
ger to  any  agreement  binding  an  infant  de- 
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fondant  to  the  other  defendants,  or  to  any 
settlement  of  accounts  between  them,  and 
cannot  woe  upon  each  an  agreement  or  settle- 
ment in  order  to  obtain  a  personal  decree 
against  the  infant  for  a  deficiency:  Wood  v. 
Truax,  89  M.  688. 

3.  Validity  and  effect;  conclusiveness. 

See,  also,  Equity,  XO,  (b),  (o), 

670.  A  decree  of  foreclosure  rendered  dur- 
ing the  infancy  of  a  feme  covert  who  did  not 
come  of  age  until  the  time  for  appeal  ex- 
pired was  held  absolutely  void  as  to  her: 
Chandler  v.  MeKitmey,  6  M.  217. 

671.  A  decree  in  foreclosure  against  minor 
defendants  rendered  upon  stipulation  with 
their  guardian  ad  Htem  waiving  irregularities, 
notices  and  time  to  make  answer,  and  allow- 
ing decree  to  be  taken  at  once  without  an- 
swer, is  void  for  want  of  jurisdiction:  Taylor 
v.  McConnell,  68  M.  667. 

See  Equity,  j-§  1288-1800. 

672.  Where  a  decree  in  a  foreclosure  suit 
refuses  to  determine  the  priority  of  right  be- 
tween the  mortgagee  and  a  defendant  claim- 
ing under  a  deed  alleged  by  him  to  be  para- 
mount to  the  mortgage,  it  is  in  effect  a 
dismissal  of  the  bill  as  to  such  defendant: 
Comttock  v.  Comstock,  24  M.  89. 

673.  A  recorded  mortgage  is  not  cut  off  by 
foreclosure  sale  under  a  subsequent  mortgage 
so  long  as  no  party  to  the  foreclosure  suit  had, 
or  seemed  or  was  supposed  to  have,  any  right 
or  interest  in  the  other  mortgage  or  any  power 
or  control  over  it  It  still  remains  an  incum- 
brance and  a  foundation  for  redemption: 
Avery  v.  Ryerson,  84  M.  862. 

674.  A.  held  a  second  mortgage  on  one  par- 
cel, which  also  covered  additional  lands  over 
which  H  was  prior  to  an  encumbrance  held 
by  the  party  claiming  the  first  parcel  under 
the  first  mortgage,  the  last  mentioned  mort- 
gage was  foreclosed;  A.  being  made  a  party 
to  the  suit  under  the  general  allegation  that 
he  held  or  claimed  some  interest  in  the  prem- 
ises, etc.  Held,  that  he  had  a  right  to  treat 
this  averment  as  relating  only  to  his  interest 
which  was  subject  to  the  mortgage  being 
foreclosed,  and  that  his  further  interest  would 
not  be  affected  by  the  decree  in  that  suit: 
Dawson  v.  Danbury  Bank,  15  M.  489. 

676.  Where,  after  sale  of  mortgaged  prem- 
ises, the  personal  residue  of  the  decree  in  fore- 
closure was  sold  and  assigned  as  a  decree  for 
less  than  the  amount  adjudged  due,  and  a 
note  secured  by  the  mortgage,  but  not  yet  due 
Vol.  n— 12 


and  not  included  in  the  decree,  was  sold  also, 
the  vendor  was  held  not  liable  to  refund  the 
purchase  price  received  by  him  as  for  a  total 
failure  of  consideration,  on  the  ground  that 
the  personal  decree  was  invalid  for  failure  of 
personal  service;  the  assignment  would  trans- 
fer the  note  and  the  mortgage  debt  with  au- 
thority to  enforce  it  by  all  appropriate  rem- 
edies, and  if  there  was  any  failure  of  consid- 
eration it  was  only  partial:  IMibridge  v. 
Tregent,  80  M.  105. 

676.  Where  one  is  made  defendant  in  a 
foreclosure  suit,  who  is  holder  of  both  a  sec- 
ond mortgage  on  the  lands  and  a  chattel 
mortgage  of  fixtures,  the  decree  in  the  usual 
form  will  bar  his  rights  under  the  mortgage 
of  the  lands,  but  will  leave  his  chattel  mort- 
gage unaffected:  Crippen  v.  Morrison,  18 
M.28. 

677.  Where  it  does  not  appear  that  a  de- 
fendant in  foreclosure  had  attended  the  ref- 
erence for  the  computation  or  the  amount  due 
on  the  mortgage,  he  is  nevertheless  barred  by 
the  decree  in  foreclosure  from  suing  the  com- 
plainant to  recover  back  money  alleged  to 
have  been  paid  the  complainant  to  apply  on 
the  mortgage,  but  which  be  claims  had  not 
been  so  applied.  It  is  presumable  that  he  had 
notice,  where  the  subsequent  proceedings  im- 
ply that  the*  reference  had  gone  on  regularly ; 
and  the  determination  of  the  exact  amount 
due  on  the  mortgage  involves  the  determina- 
tion of  the  precise  amount  of  any  payments, 
and  these  questions  are  finally  adjudicated  by 
a  decree  in  foreclosure :  Hazen  v.  Reed,  80  M. 
881. 

678.  A  defendant  in  ejectment  cannot  go 
behind  or  call  in  question  an  absolute  decree 
of  foreclosure  against  him  to  introduce  de- 
fences that  were  open  to  him,  if  at  all,  in  the 
proceedings  in  equity,  but  which  be  did  not 
then  rely  on :  Adams  v.  Cameron,  40  M.  606. 

670.  A  decree  in  foreclosure  merges  the  ob- 
ligation and  security  and  determines  conclu- 
sively the  amount  of  the  debt:  Wallace  v. 
Field,  56  M.  8 ;  Haldane  v.  Sweet,  58  H.  429. 

680.  Equities. which,  if  they  existed,  were 
proper  subjects  for  adjudication  in  a  foreclos- 
ure suit,  and  which  formed  part  and  parcel  of 
the  security  which  was  therein  enforced, 
passed  by  tbe  foreclosure  sale  if  not  excepted 
from  it:  Richterv.  Jerome,  128  U.  S.  288. 

681.  The  assignment  of  a  note  and  mort- 
gage after  beginning  foreclosure  cannot  affect 
the  decree  or  sale  thereunder  if  it  neither  ap- 
pears of  record  nor  is  brought  to  the  knowl- 
edge of  the  court:  Bigelow  v.  Booth,  89  M. 
622. 
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Q)Sale. 
1.  When  may  be  made;  notice. 

682.  Whether  or  not  H.  S.  §  6701  strictly 
requires  a  year's  interval  between  the  service 
of  subpoena  and  sale  in  foreclosure,  its  pur- 
pose is  certainly  to  give  the  mortgager  time  to 
make  payment  and  save  the  lands,  and  that 
purpose  is  not  served  by  allowing  a  sale  within 
six  months  after  he  first  has  notice  that  a  bill 
has  been  filed,  even  though  it  has  been  on  file 
for  six  months  previous;  the  court  has  discre- 
tion to  postpone  the  sale  until  the  expiration 
of  a  year  from  service  of  subpoena:  Detroit  F. 
<fc  M.  Ins.  Co.  v.  Renz,  38  M.  298. 

688.  The  one  year  and  six  weeks  that  must 
elapse  before  the  sale  on  foreclosure  may  be 
computed  from  the  date  of  taking  out  the 
subpoena,  if  it  is  taken  out  with  the  intention 
in  good  faith  of  serving  it  as  soon  as  possible, 
and  there  is  no  laches  in  obtaining  service: 
Culver  v.  McKeoum,  43  M.  822. 

684.  A  foreclosure  sale  cannot  be  allowed 
to  take  place  within  less  than  a  year  from  the 
time  when  all  defendants  have  been  properly 
brought  in:  Burt  v.  Thomas,  49  M.  462. 

686.  Where  a  party  brought  in  by  an 
amended  bill  as  defendant  in  foreclosure  is 
charged  with  a  personal  liability,  *he  year  al- 
lowed before  foreclosure  sale  should  run  from 
the  date  of  filing  the  amended  bill :  Canfield 
v.  Shear,  49  M.  813. 

686.  A  foreclosure  sale  is  illegal  if  made 
without  a  notice  to  defendants  before  the  date 
fixed  by  the  decree  for  the  payment,  in  de- 
fault of  which  sale  may  be  made:  Shier  v. 
Prentis,  55  M.  175. 

687.  Direction  in  decree  that  notice  of 
sale  be  given  "  according  to  the  course  and 
practice  of  the  court"  intends  same  notice 
as  on  sheriffs  sale  and  is  sufficiently  clear: 
Ireland  v.  Woolman,  15  M.  258.  Notice 
need  not  be  personal:  Sanford  v.  Haines,  71 
M. — . 

688.  Where  a  sale  that  has  been  duly  ad- 
vertised is  put  off  until  another  time,  with  a 
notification  to  those  in  attendance  that  it  will 
be  thus  held  open,  a  second  formal  advertise- 
ment of  it  is  not  needed  to  make  it  valid  if  it 
takes  place  at  the  adjourned  date:  I  shell  v. 
Kenyon,  83  M.  68. 

689.  The  omission  to  state  in  an  advertise- 
ment of  a  mortgage  sale  that  only  an  undi- 
vided portion  will  be  offered  instead  of  the 
entire  parcel  is  not  a  jurisdictional  defect  that 
can  be  objected  to  in  a  collateral  proceeding, 
but  an  irregularity  that  should  be  complained 


of  in  the  same  case :  Brown  v.  Phillips,  40  M. 
264. 

690.  The  right  of  defendant  in  foreclosure 
to  all  the  time  the  decree  allows  him  for  mak- 
ing payment  cannot  be  presumed  waived  in 
order  to  sustain  a  sale  prematurely  made  with- 
out notice  to  him:  Shier  v.  Prentis,  55  M.  175. 

691.  Whether  the  practice  of  beginning 
publication  before  default  in  payment  as  pro- 
vided by  the  decree  is  permissible,  quere:  Per- 
rienv.  Fetters,  85  M.  282. 

692.  An  affidavit  which  shows  publication 
in  a  daily  newspaper  "  once  in  each  week  for 
seven  successive  times,"  and  gives  the  date  of 
the  first  publication,  is  not  sufficient  to  prove 
compliance  with  the  requirement  that  publica- 
tion be  made  once  in  each  week  for  six  "suc- 
cessive weeks :  Ibid. 

698.  Defects  in  the  printer's  affidavit  of  the 
due  publication  of  notice  of  a  foreclosure  sale 
are  not  cured  by  the  fact  that  the  officer  who 
conducted  the  sale  has  stated  in  his  report 
thereof  that  due  publication  was  had  of  the 
notice  of  sale:  Ibid. 

694.  Due  notice  of  sale  is  indispensable  in 
foreclosure  cases,  and  is  a  step  in  the  nature  of 
execution.  Strict  proof  of  it  should  always 
be  made  and  put  on  record,  and  this  should 
be  unambiguous  on  its  face:  Ibid. 

695.  An  affidavit  of  publication  annexed 
to  a  report  of  sale  under  a  foreclosure  decree 
and  therein  referred  to  must  be  considered  as 
proof  of  the  facts  therein  stated :  Ibid. 

696.  Regularity  is  presumed  in  foreclosure 
proceedings  if  the  reverse  is  not  shown:  Bug- 
gies v.  First  National  Bank,  43  M.  192. 

2.  Method  and  order  of  sale. 

As  to  marshalling  securities,  see,  also, 
supra,  VI,  (c). 

697.  Sale  on  foreclosure  in  equity  may  be 
made  as  an  entirety  or  in  parcels,  as  the  court 
may  think  most  likely  to  bring  the  highest 
price :  Macomb  v.  Prentis,  57  M.  225. 

698.  A  decree  allowing  a  sale  as  an  entirety 
will  not  be  disturbed  for  that  reason  where 
the  land  was  originally  described  as  one  lot, 
and  there  is  no  showing  that  it  should  be  sold 
in  parcels:  Vaughn  v.  Nims,  36  M.  297. 

699.  Land  mortgaged  as  a  whole  cannot 
on  foreclosure  be  sold  in  separate  undivided 
interests:  Dalrymple  v.  Sheehan,  20  M.  224; 
Spear  v.  Hadden,  31  M.  265. 

700.  Where  there  are  several  notes  falling 
due  at  different  times,  the  fact  that  one  note 
becomes  due  first  will  not,  of  itself,  give  it  a 
preference  over  the  rest,  whero  the  mortgaged 
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premises  are  insufficient  to  pay  the  whole: 
Cooper  v.  Ulmann,  W.  261. 

701.  'Where  several  notes  of  the  same  date 
bat  falling  due  at  different  times,  are  Becored 
by  one  mortgage,  a  foreclosure  decree  cannot 
give  priority  to  any  of  them:  Wilcox  v.  Allen, 
86  M.  160. 

702.  On  foreclosure  of  simultaneous  mort- 
gages a  ratable  application  of  the  proceeds  of 
the  sales  thereunder  should  be  decreed  if  there 
is  not  enough  to  pay  both:  VanAken  v.  Olea- 
ton,  34  M.  477. 

703.  Where  nothing  appears  to  show  the 
propriety  of  any  other  disposition,  a  sale  of 
mortgaged  premises  should  be  made  in  the  in- 
Terse  order  of  their  alienation  or  encumbrance 
by  the  mortgager:  Mason  v.  Payne,  W.  459; 
Cooper  v.  Bigly,  18  M.  468;  Ireland  v.  Wool- 
man,  15  M.  258;  McKinney  v.  Miller,  19  M. 
148;  Payne  v.  Avery,  31  M.  524;  Sibley  v. 
Baker,  28  M.  813. 

704.  In  marshalling  securities  covering 
several  parcels,  the  land  may  be  sold  in  such 
order  as  will  best  carry  out  the  principles  of 
equity :  Dalrymple  v.  Sheehan,  20  M.  224. 

705.  Where  a  part  of  the  mortgaged  prem- 
ises has  been  aliened  by  the  mortgager  subse- 
quent to  the  mortgage,  the  rule  in  equity,  on 
a  foreclosure  and  sale,  is  to  require  that  part 
of  the  premises  in  which  the  mortgager  has 
not  parted  with  the  equity  of  redemption  to  be 
first  sold,  and  then,  if  necessary,  that  which 
has  been  aliened:  Mason  v.  Payne,  W.  459. 

706.  Where  a  portion  of  the  land  covered 
by  a  mortgage  is  conveyed  subject  to  the  pay- 
ment of  the  entire  mortgage  by  the  grantee, 
the  subsequent  purchaser  of  another  parcel 
has  a  right  to  insist  that  the  parcel  so  before 
conveyed  shall  be  first  sold  to  satisfy  the 
mortgage  before  resort  is  had  to  the  parcel  so 
purchased  by  himself:  Caruthers  v.  Ball,  10 
M.40. 

707.  An  exception  of  the  mortgage  from 
the  covenants  of  warranty  contained  in  a  sub- 
sequent deed  of  the  lands  could  not  affect  the 
grantee's  equitable  rights  in  reference  to  the 
order  of  sale  of  the  property  covered  by  said 
mortgage:  Cooper  v.  Bigly,  13  M.  468. 

708.  A  man  gave  two  promissory  notes, 
dated  alike  and  secured  by  a  mortgage,  though 
one  of  them  was  also  secured  by  surety.  Held, 
on  foreclosure,  that  the  one  secured  'by  the 
mortgage  only  must  be  first  satisfied  before 
the  proceeds  of  a  sale  of  the  land  could  be  ap- 
plied to  the  payment  of  the  other:  Banford  v. 
Bobertton,  47  M.  100. 

708.  Where  part  of  mortgaged  premised  is 
covered  by  a  second  mortgage  held  by  com- 
plainant in  foreclosure  and  another  part  by  a 


third  mortgage  held  by  a  defendant,  the  latter 
cannot  complain  that  the  foreclosure  decree 
provides  for  the  sale  first  of  the  parcel  cov- 
ered by  the  second  mortgage,  but  requires  the 
sale  of  that  parcel  to  be  subject  to  the  pay- 
ment of  the  second  mortgage :  Slater  v.  Breem, 
86M.77. 

3.  Who  may  purchase;  rights  of  pur- 
chasers. 

710.  One  who  has  received  the  mortgage- 
title  to  lands  under  an  arrangement  which,  in 
legal  effect,  makes  his  rights  no  more  than 
those  of  a  mortgagee,  is  not  thereby  pre- 
cluded from  becoming  a  purchaser  at  a  chan- 
cery sale  on  the  foreclosure  by  a  third  person 
of  another  mortgage,  and  holding  the  title 
like  any  other  purchaser ;  and  such  a  purchase 
would  cut  off  all  previous  equities  of  the  other 
party :  Moote  v.  Striven,  88  M.  500. 

711.  A  mortgager's  wife  who  has  joined 
in  the  mortgage  to  release  her  dower  loses 
her  original  right  by  foreclosure,  and  has  as 
good  a  right  as  any  one  to  buy  in  the  property 
from  the  foreclosure  purchaser  after  the  fore- 
closure becomes  absolute:  Cfantz  v.  Toles,  40 
M.  725. 

712.  The  purchaser  under  a  defective  sale 
becomes  vested  with  complainant's  rights  in 
the  mortgage:  Richard*  v.  Morton,  18  M.  255. 
See  infra,  §§  874-878. 

718.  Every  one  will  be  conclusively  pre- 
sumed to  understand  that  bidders  at  a  chan- 
eery  foreclosure  sale  stand  on  equal  terms: 
Ledyard  v.  Phillip*,  83  M.  18. 

7 14.  A  mortgagee  as  purchaser  under  a  fore, 
closure  sale  stands  in  the  same  position  as  any 
other  purchaser:  Hogsett  v.  Ellis,  17  M.  851. 

716.  At  a  foreclosure  sale  the  complainant 
has  the  same  rights,  in  bidding,  as  any  third 
person,  and  takes  the  same  interest  if  he  be- 
comes a  purchaser:  Ledyard  v.  Phillip*,  47  M. 
805. 

716.  An  agreement  whereby  the  mort- 
gager transfers  to  the  mortgagee  all  the  crops 
growing  on  the  mortgaged  premises,  except 
enough  to  pay  for  harvesting  and  other  run- 
ning expenses,  does  not  preclude  the  mort- 
gagee, in  case  he  becomes  the  purchaser  on 
foreclosure,  from  taking  the  entire  interest 
sold  under  the  mortgage,  without  any  reserva- 
tions in  the  mortgager's  favor :  Ibid. 

717.  A  foreclosure  deed  to  the  mortgagee 
gives  him  the  same  estate  as  a  foreclosure  of 
the  equity  of  redemption,  and  is  as  effective 
as  against  the  owner  of  the  equity  as  if  exe- 
cuted by  such  owner:  Ruggle*  v.  First  Na- 
tional Bank,  48  M.  192. 
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718.  H.  S.  §  6708.  declaring  that  the  com- 
missioner's deed  in  a  mortgage  sale  shall  be 
an  entire  bar  against  the  mortgager  and  mort- 
gagee, does  not  mean  to  give  the  purchaser 
title  by  barring  the  true  owner,  when  neither 
mortgager  nor  mortgagee  had  any  title:  Sum- 
mers v.  Bromley,  28  M.  126. 

718.  Title  by  foreclosure  dates  from  the 
giving  of  the  mortgage  and  not  from  the  com- 
pletion of  the  foreclosure :  Gamble  v.  Horr,  40 
M.  662. 

730.  The  title  of  a  purchaser  on  valid  fore- 
closure of  a  mortgage  regularly  recorded  re- 
lates back  to  the  delivery  of  the  mortgage  as 
against  all  intervening  purchasers  and  encum- 
brancers who  are  made  parties  or  who  become 
interested  pendente  lite:  Buggies  v.  First  Na- 
tional Bank,  43  M.  192. 

721.  4-  foreclosure  purchaser  of  land  which 
was  mortgaged  with  the  consent  of  the  con- 
tract purchaser  is  entitled  to  possession  as 
against  the  latter,  and  the  grantee  of  the  pur- 
chaser on  foreclosure  is  equally  entitled  to 
possession  so  far  as  relates  to  all  matters  pre- 
ceding the  sale:  Ketchum  v.  Robinson,  48  M. 
618. 

722.  The  purchaser  at  a  foreclosure  sale  in 
chancery  becomes  the  owner  of  the  crops  then 
growing  on  the  premises :  Scriven  v.  Moote,  36 
M.  64;  Ledyard  v.  Phillips,  47  M.  306. 

728.  Growing  crape  pass  with  the  soil  under 
foreclosure  deed,  and  on  proper  application 
the  court  may  perhaps  provide  for  their  pres- 
ervation until  possession  is  given  to  the  pur- 
chaser: Buggies  v.  First  National  Bank,  48 
M.  192. 

724.  The  confirmation  of  a  foreclosure  sale 
covering  growing  crops  relates  back  to  the 
sale,  and  entitles  the  purchaser  to  control  the 
crops  from  that  time  if  no  equities  prevent, 
and  after  due  notice  to  interested  parties :  Ibid. 

726.  The  mortgager  of  land  cannot  claim 
crops  growing  on  it  at  the  time  of  foreclosure 
sale,  on  the  strength  merely  of  an  alleged 
parol  agreement  with  the  purchaser,  who  be- 
fore foreclosure  held  an  execution  title  to  the 
land,  that  the  latter  would  reconvey  on  pay- 
ment of  his  advances  with  interest:  even  a 
mortgagee,  unless  estopped,  could  buy  in  the 
title  and  hold  it  like  any  other  purchaser,  and 
any  previous  equities  would  be  cut  off  by  the 
sale :  Scriven  v.  Moote,  36  M.  64. 

726.  Where  a  mortgager,  under  an  order 
of  court,  and  as  a  condition  to  the  granting  of 
an  injunction  against  proceedings  by  a  fore- 
closure purchaser  to  get  possession,  gives  a 
bond  conditioned  to  prosecute  his  bill  to  re-  j 
deem  to  final  decree;  and,  if  the  decree  should 
be  adverse,  to  pay  a  fair  rental  value  for  the 


premises,  and  to  pay  all  taxes  and  all  legal 
costs,  and  not  to  commit  waste,  it  cannot 
operate,  in  the  absence  of  any  showing  of  an 
acceptance  of  the  bond  by  the  obligee,  or  of 
any  action  token  or  claim  made  under  it,  to 
deprive  the  purchaser  of  any  of  his  substantial 
rights  in  the  premises  or  the  crops  growing 
thereon:  Ibid. 

727.  The  purchaser  of  land  at  a  foreclosure 
sale  may  file  a  bill  to  compel  the  foreclosure 
of  a  prior  mortgage  upon  that  and  other  prop- 
erty, and  to  have  the  other  property  first  sold; 
and  if,  pending  the  suit,  the  prior  mortgagee 
purchases  the  interest  of  the  complainant,  he 
may  file  an  original  bill,  in  the  nature  of  a 
supplemental  bill,  setting  up  the  change  of 
title,  and  is  entitled  to  the  same  relief  that 
could  have  been  had  under  the  original  bill: 
Cooper  v.  Bigly,  18  M.  463. 

728.  An  agreement  between  a  complainant 
and  defendant  in  foreclosure  by  which  the 
former  is  to  bid  in  the  premises  and  convey 
them  to  the  latter  for  the  amount  of  his  claim 
does  not  preclude  any  other  person  interested 
from  paying  the  decree  and  defeating  the  ar- 
rangement: Detroit  Savings  Bank  v.  Trues- 
dail,  38  M.  480. 

729.  A  mortgagee's  title  by  purchase  on 
foreclosure  cannot  be  attacked  under  a  tax- 
title  by  one  who  has  indemnified  him  against 
such  title:  Wyman  v.  Boer,  46  M.  418. 

4.  Report;  confirmation. 

730.  An  error  in  reciting  the  date  of  a  fore- 
closure decree  in  the  commissioner's  report  of 
sale  is  immaterial  where  the  record  furnishes 
the  means  of  correcting  it :  Buggies  v.  First 
National  Bank  of  CentreviUe,  43  M.  192. 

731.  It  is  not  good  practice,  in  directing 
the  correction  of  a  commissioner's  report  of  a 
foreclosure  sale,  to  order  that  on  filing  the 
corrected  report  "the  said  sale  be  and  the 
same  is  hereby  in  all  respects  confirmed." 
But  it  does  not  make  the  proceedings  void: 
Ibid. 

732.  No  right  becomes  fixed  in  the  pur- 
chaser until  the  sale  becomes  absolute  by  con- 
firmation :  Demaray  v.  Little,  17  M.  386. 

733.  Our  statutes  do  not  dispense  with  the 
practice  of  obtaining  an  order  confirming 
sales:  Ibid. 

734.  A  foreclosure  sale  cannot  be  made  ab- 
solute so  long  as  objections  duly  taken  to  the 
report  of  the  commissioner  have  not  been 
passed  on :  Howard  v.  Bond,  42  M.  181. 

735.  A  purchaser  on  foreclosure  cannot 
demand  possession  until  the  aoommisaioner,a 
report  of  sale  is  confirmed :  Ibid. 
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786.  A  decree  of  foreclosure  was  granted 
and  Bale  made  in  1861  to  a  third  party.  In 
1686,  five  weeks  after  the  mortgager's  death, 
and  without  making  his  representatives  par- 
ties, a  report  of  sale  was  filed,  an  order  nisi 
of  confirmation  entered,  and  conveyance  made 
by  the  commissioner  who  had  made  the  sale. 
In  an  action  of  ejectment  the  court  was 
equally  divided  upon  the  question  whether 
title  passed  under  the  sale:  Hoehgraefv.  Hen- 
Orie,  66  M.  566  (July  7,  W). 

787.  An  order  allowing  a  writ  of  assistance, 
and  reciting  that  the  defendant  had  been 
served  with  a  certified  copy  of  the  order  con- 
firming the  report  of  sale,  wiH  not,  of  itself, 
amount  to  an  order  of  confirmation:  Rich- 
ards v.  Morton,  18  M.  255. 

788.  The  usual  order  nisi  is  a  sufficient 
order  of  confirmation  in  a  chancery  foreclos- 
ure sale,  if  any  order  is  needed  where  the  de- 
fendant has  not  appeared :  Tarrant  v.  Husks, 
SB  M.  807. 

5.  Setting  aside  sale. 

789.  Defendants  seeking  to  set  aside  a  sale 
in  a  foreclosure  case  must  move  promptly 
after  they  become  aware  of  the  facts  of  which 
they  complain:  Lyon  v.  Branson,  48  M.  194. 

740.  A  party  claiming  to  be  aggrieved  by 
a  sale  in  chancery  which  has  been  duly  con- 
firmed will  not  be  relieved  on  an  allegation  of 
Irregularity  in  the  sale,  where  there  is  un- 
reasonable delay  in  applying  for  relief,  and  it 
is  not  clearly  shown  that  he  has  a  substantial 
and  meritorious  ground  of  complaint:  Oood- 
win  v.  Burns,  21  M.  211. 

741.  A  sale  was  made  January  28th  and 
confirmed  April  18th.  Another  sale,  upon  an- 
other mortgage  of  the  same  property,  was 
made  January  21st,  and  confirmed  February 
tat,  aH  in  the  same  year.  The  party  oomplain- 
«ag  knew  of  the  sales  at  or  about  the  time 
they  took  pmoe,  and  he  had  knowledge  of  all 
the  facta  on  which  his  claim  for  relief  was  based 
fct  Jane.  In  October  he  filed  his  petition  to 
set  the  sales  aside.    Held  too  late.    Ibid. 

743.  Petition  being  filed  to  set  aside  a  sale 
under  a  decree  in  chancery  on  the  ground  of 
inadequate  consideration,  and  the  complain- 
ant—  who  was  the  purchaser  —  not  having 
sought  to  take  advantage  of  petitioner's  em- 
barrassments, and  not  appearing  to  have  been 
at  any  time  unwilling  to  receive  the  amount 
doe  upon  the  decree  and  the  amount  paid  to 
redeem  from  prior  sales,  and  to  transfer  to  pe- 
titioner all  rights  acquired  by  the  purchase,  it 
was  held  that,  under  these  circumstances  at 
least,  it  was  a  fatal  objection  to  the  petition 


that  it  did  not  offer  to  pay  the  decree,  er  to 
increase  the  bid  if  a  resale  was  ordered: 
Leonard  v.  Taylor,  12  M.  898. 

743.  A  foreclosure  sale  may  properly  be  re- 
opened for  want  of  notice  of  the  order  for 
sale,  or  of  the  confirmation  thereof,  and  for 
gross  inadequacy  of  price,  especially  if  the 
petitioner  for  a  re-sale  gives  bonds  to  produce 
a  purchaser  at  a  higher  price:  Nugent  v.  Nu- 
gent, 54  M.  657. 

744.  Where  a  mortgagee  is  the  purchaser 
on  foreclosure,  and  the  sale  is  objected  to  for 
inadequacy  of  price,  objections  to  re-opening 
it  are  open  to  scrutiny :  Ibid. 

746.  A  much  stronger  case  must  be  made 
to  set  aside  the  sale  after  confirmation  of  re- 
port of  sal*  than  before:  Bullard  v,  Green,  16 
It  268. 

746.  On  application  to  set  aside  a  sale  (ho 
court  cannot  inquire  into  the  regularity  of 
the  proceedings  resulting  in  the  decree,  nor 
whether  the  decree  was  for  a  greater  or  teas 
sum  than  it  should  have  been:  Ibid. 

747.  The  sale  will  not  be  set  aside  on  the 
ground  of  surprise  when  the  surprise  springs 
from  the  negligence  and  inattention  of  the 
party  himself  who  complains  of  it :  Ibid. 

748.  A  sale  at  $850  will  not  be  set  aside  on 
the  ground  of  inadequacy  of  consideration 
when  the  petition  states  the  premises  to  be 
worth  8700,  and  the  evidence  is  that  they  have 
since  been  sold  by  the  purchaser  at  that  pries 
on  long  time,  but  that  for  oash  they  would  not 
sell  for  over  $400:  Ibid. 

748.  Nor,  if  the  inadequacy  of  price  was 
sufficient,  would  it  be  set  aside  on  a  petition 
presented  six  months  after  the  sale,  and 
which  does  not  sufficiently  excuse  this  delay: 
Ibid. 

760.  A  foreclosure  sale  in  chancery  will 
not  be  set  aside  on  the  ground  of  surprise  and 
inadequate  consideration,  after  a  long  unac- 
cused delay,  which  has  continued  until  an 
execution  has  been  issued  for  a  deficiency,  and 
a  sale  made  under  which  third  persons  have 
acquired  vested  interests,  and  the  complainant 
has  made  payments  to  redeem  from  former 
sales:  Leonard  v.  Taylor,  12  M.  898. 

761.  Sale  set  aside  on  the  ground  of  sur- 
prise where  defendant  had  obtained  an  agree- 
ment from  complainant  to  postpone  it,  upon 
which  he  relied,  but  the  instructions  to  poet- 
pone  were  not  received  by  the  solicitor  in  sea- 
son, and  the  sale  was  made  at  much  less  than 
the  value:  Demaray  v.  Little,  19  M.  244. 

769.  Resale  ordered  on  condition  that  the 
bid  of  the  purchaser  be  advanced  to  a  specified 
sum,  and  that  he  be  paid  the  amount  with  in- 
terest and  counsel  'fee.    A  bid  was  obtained 
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on  the  resale  for  the  sum  specified,  but  the 
amount  actually  paid  was  only  sufficient  to 
satisfy  the  first  purchaser;  payment  of  the 
balance  being  delayed  by  consent  of  the  mort- 
gager until  confirmation  of  sale.  Held,  that 
this  delay  was  no  ground  for  setting  aside  the 
second  sale:  Ibid. 

753.  A  mortgagee  who  bids  off  land  at  a 
foreclosure  sale  upon  a  decree  granted  him  for 
the  amount  due,  and  who,  having  prior  en- 
cumbrances thereon,  pays  more  than  the 
amount  due  under  the  decree,  supposing  that 
the  surplus  will  be  returned  to  him  to  apply 
on  his  prior  encumbrances,  but  who  gives  out 
at  the  sale  that  whoever  purchases  must  take 
the  land  subject  to  these  prior  encumbrances, 
has  no  equities  that  will  support  his  applica- 
tion to  have  his  purchase  set  aside  on  the 
ground  that  he  has  been  misled  as  to  his  right 
to  have  the  surplus  money  returned  to  him: 
Ledyard  v.  Phillips,  82  M.  18. 

764.  Transfer  of  a  bid  made  on  foreclosure 
sale  will  not  be  ground  for  ordering  a  new 
sale:  Culver  v.  McKeown,  48  M.  322. 

765.  Where  a  foreclosure  sale  was  so  man- 
aged that  advantage  was  taken  of  the  absence 
of  one  who  had  a  lien  on  a  portion  of  the  land, 
and  who  had  no  notice  of  the  proceedings,  and 
the  remainder  of  the  land,  though  it  would 
have  abundantly  satisfied  the  whole  debt,  was 
bid  in  at  nominal  prices,  and  the  portion  on 
which  he  had  a  lien  was  bid  in  at  its  full 
value  in  order  to  cut  off  bis  equities,  it  was 
held  that  equity  would  relieve,  and  that  the 
sale  should  be  re-opened  on  petition  of  the  en- 
cumbrancer upon  his  compliance  with  proper 
terms,  as  by  giving  security  that  on  a  resale 
he  would  bid  for  the  parcels  first  charged  with 
the  satisfaction  of  the  demand  a  sum  equal  to 
its  amount,  and  repay  to  the  foreclosure  pur- 
chaser all  sums  spent  by  him  in  improving 
the  land  since  its  purchase,  less  a  reasonable 
rent  for  that  time:  Gilbert  v.  Haire,  48  M.  288. 
•  766.  A  foreclosure  was  bad  for  an  instal- 
ment of  interest.  The  owner  of  the  equity  of 
redemption  disputed  the  validity  of  the  pro- 
ceedings and  filed  a  bill  to  have  them  an- 
nulled. While  this  bill  was  pending  the 
owner  of  the  mortgage  foreclosed  by  adver- 
tisement for  the  principal.  The  owner  of  the 
equity  when  the  second  foreclosure  was  begun 
filed  his  supplemental  bill,  setting  up  a  tender 
in  full  of  the  mortgage.  The  foreclosure  pro- 
ceedings nevertheless  went  on  to  a  sale.  The 
chancery  court  having  found  the  tender,  held, 
that  it  was  proper  to  set  aside  the  foreclosure 
proceedings  with  costs  to  complainant;  and 
that,  in  the  absence  of  any  tender,  the  court 


bad  full  jurisdiction  to  dispose  of  the  whole 
controversy,  and  if  the  owner  of  the  mortgage 
disregarded  the  equity  suit  and  proceeded  to 
a  sale,  the  sale  must  be  subject  to  the  final 
decree  of  the  court :  Louder  v.  Burch,  47 11 
109. 

757.  The  equities  must  be  clear  and  strong 
to  warrant  setting  aside  a  chancery  sale  at  the 
instance  of  a  purchaser  on  the  ground  of  mis- 
apprehension of  his  rights,  where  the  premises 
sold  were  farming  lands,  and  the  amount  bid 
was  large,  and  the  next  highest  bid  was 
within  one  hundred  dollars  of  that  on  which 
the  premises  were  struck  off ,  and  was  made 
with  full  knowledge,  and  where,  therefore, 
the  probabilities  of  serious  loss  are  great  if  the 
sale  should  be  re-opened :  Ledyard  v.  PWZKpf 
82  M.  18. 

758.  One  who  attacks  a  judicial  sale  as  in- 
valid after  strangers  have  acquired  rights 
under  it  must  do  so  by  some  original  proceed- 
ing in  which  an  issue  can  be  formed  and  tried 
in  the  ordinary  way  and  the  persons  concerned 
brought  in  as  parties.  And  this  applies  to  a 
motion  to  set  aside  a  foreclosure  sale  after 
complainant's  death  and  after  a  stranger  has 
occupied  the  land:  Crawford  v.  TuUer,  85 
M.57. 

759.  Notice  of  a  motion  to  set  aside  a  fore- 
closure sale  should  be  given  to  strangers  who 
have  acquired  rights  in  the  premises  under 
such  sale:  Lawrence  v.  Jarvit,  86  M.  281. 

760.  An  order  setting  aside  a  foreclosure 
sale  and  opening  the  case  cannot  be  made 
without  bringing  in  such  third  persons  as  have 
acquired  rights  under  the  sale:  Jewett  v.  Mor- 
ris, 41  M.  689. 

761.  A  foreclosure  sale  ought  not  to  be  set 
aside  on  merely  disposing  of  the  plea  to  the 
bill  of  review  filed  to  set  it  aside:  Thomas  v. 
Burt,  62  M.  489. 

762.  Where  a  purchaser  at  a  chancery  fore- 
closure sale  takes  possession  of  the  premises, 
pays  laborers  for  work  done  thereon  at  the 
time  of  the  sale,  and  makes  arrangements  and 
advances  money  to  have  a  wheat  crop  sown 
for  the  following  year,  he  so  far  affirms  the 
sale  as  to  preclude  himself  from  insisting  that 
it  is  still  inchoate,  and  that  an  order  granted 
afterward  for  opening  it  is  therefore  discre- 
tionary and  not  subject  to  appeal :  Ledyard  n. 
Phillips,  82  M.  18. 

763.  Re-opening  a  foreclosure  sale  is  so  far 
within  the  discretion  of  the  lower  court  that 
the  supreme  court  is  not  disposed  to  disturb 
an  order  permitting  it,  where  the  discretion 
has  not  been  abused :  Nugent  v.  Nugent,  84  M. 
557. 
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6.  Surplus  moneys. 

764.  Where  a  third  mortgagee,  at  the  prior 
foreclosure  of  a  second  mortgage,  bids  a  sum 
greater  than  the  amount  due  on  the  decree  in 
such  foreclosure,  the  surplus  is  to  be  paid  into 
court  and  to  be  applied  on  some  one  of  the  se- 
curities on  the  proper  petition  being  presented : 
Sibley  v.  Baker,  33  M.  813. 

765.  The  fact  that  a  mortgagee  who  has 
assigned  his  mortgage  has  indorsed  one  of  the 
notes  secured  by  it  in  blank,  and  the  other 
without  recourse,  does  not  affect  the  equal  se- 
curity afforded  by  the  mortgage  to  the  notes 
pro  rata.  The  sum  realized  from  a  fore- 
closure sale,  therefore,  should  be  applied  upon 
the  pro  rata  principle,  and  such  indorser  need 
pay  only  his  proportionate  share  of  any  defi- 
ciency, instead  of  paying  the  whole  amount 
of  the  note  indorsed  in  blank:  English  v.  Car- 
ney, 25  M.  178. 

766.  The  surplus  arising  from  a  foreclosure 
sale  was  claimed  by  the  mortgager's  divorced 
wife  and  by  an  execution  creditor.  Held, 
that,  as  the  record  did  not  show  the  cause  of 
divorce,  the  nature  of  the  wife's  interest  could 
not  be  ascertained,  and  the  supreme  court 
could  not  award  the  surplus:  Bowie*  v.  Hoard, 
71  M.  — (July  11,  '88). 

767.  An  assignee  of  a  second  mortgage 
who  took  it  with  notice  of  its  invalidity,  and 
who  is  unable  to  produoe  it  or  the  accompany- 
ing note,  or  give  any  proof  of  its  validity, 
cannot  claim  the  surplus  realized  on  the  fore- 
closure of  the  first  mortgage :  Kent  v.  Melius, 
W  M.  71  (March  3,  '88). 

768.  A  levy  of  execution  on  the  mortgaged 
lands,  made  at  a  time  when  the  mortgager 
(and  judgment  debtor)  had  no  title  to  it,  and 
not  followed  by  any  sale  by  virtue  of  it,  will 
not  entitle  the  judgment  creditor  to  the  sur- 
plus moneys  after  foreclosure,  notwithstand- 
ing the  mortgager,  pending  the  foreclosure 
proceedings,  became  vested  with  the  title  to 
the  land  subject  to  the  mortgage :  Smith  v. 
Smith,  IS  M.  258. 

769.  All  the  parties  to  a  foreclosure  suit 
are  entitled  to  notice  of  an  application  for 
surplus  moneys  after  foreclosure  and  sale, 
that  they  may  appear  and  contest  the  right 
of  the  applicant  and  assert  their  own;  and 
an  order  for  the  payment  of  the  moneys 
to  the  petitioner  without  such  notice,  or 
the  appearance  of  the  parties,  is  erroneous: 
Ibid. 

770.  If  the  owner  of  the  equity  of  redemp- 
tion dies  after  sale  the  surplus  moneys  are 
personal  estate;  and  his  personal  representa- 


tives should  be  made  parties  to  a  petition  to 
obtain  them :  Ibid. 

771.  In  distributing  the  surplus  received 
from  a  foreclosure  sale  of  a  homestead  exceed- 
ing $1,500  in  value  and  incapable  of  division,  a 
mortgage  of  the  homestead  interest  is  entitled 
to  be  paid  before  anything  is  applied  on  ante- 
cedent levies;  Vermont  Saving*  Bank  v.  El- 
liott, 68  M.  866. 

772.  A.,  who  held  a  mortgage  under  cir- 
cumstances that  made  him  B.'s  trustee, 
brought  a  foreclosure  suit.  Held,  that  the 
owner  of  the  equity  of  redemption  could  not, 
in  suoh  suit,  be  heard  to  assert  that  the  money 
t)  be  derived  from  the  sale  should  be  secured 
in  some  way  for  B.'s  benefit;  that  the  matter 
was  not  germane  to  the  suit:  Nugent  v.  Nu- 
gent, 60  M.  877. 

773.  Bill  by  the  mortgagee,  who  had  be- 
come purchaser  at  foreclosure  sale  at  a  sum 
exceeding  the  amount  due  on  the  decree,  to 
be  relieved  from  payment  of  the  surplus  on 
the  'ground  that  he  was  equitable  owner  of 
the  fee,  and  that  the  bids  had  been  run  up  by 
fraudulent  combination.  Bill  dismissed  as  not 
supported  by  the  proofs:  Buehoz  v.  Walker, 
19  14.884. 


(k)  Prooeedingt  for  further    decree 
upon  instalments. 

774.  When  a  decree  is  for  the  payment  of 
a  sum  by  instalments,  a  sale  cannot  be  ordered 
for  default  in  paying  one  of  them  until  an  op- 
portunity has  been  afforded  the  party  to  con- 
test the  alleged  default,  and  a  decree  upon 
one  hearing  will  not  authorize  a  sale  for  a 
subsequent  instalment,  without  a  new  hear- 
ing and  adjudication :  Perkins  v.  Perkins,  16 
M.168. 

776.  Where  after  decree  in  a  foreclosure 
suit  another  instalment  falls  due  on  the  mort- 
gage, and  a  petition  is  presented  under  H.  8. 
§  6714  for  a  further  order  of  sale,  the  petition 
should  set  forth  briefly  all  the  facts  necessary 
to  enable  the .  mortgager,  as  well  as  the  court, 
to  understand  its  object :  Albany  City  Bank  v. 
Steevens,  W.  6. 

776.  A  copy  of  the  petition  for  a  further 
decree  upon  an  additional  instalment  due, 
with  notice  of  the  time  of  presentation  to  the 
court,  must  be  served  on  the  mortgager,  or  if 
it  cannot  be  served  personally  by  reason  of  his 
absence  from  the  state,  it  should  be  served  on 
his  solicitor :  Ibid. 

777.  The  proceeding  for  a  further  decree 
upon  an  additional  instalment  due  upon  a 
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mortgage  after  payment  of  a  prior  decree  is 
essentially  a  new  suit  in  all  except  form,  and 
notice  must  be  given  to  every  person  whose 
interests  are  to  be  affected  as  in  the  original 
■nit  (correcting  the  dictum  in  Albany  Bank  v. 
Steevens,  W.  6,  to  the  effect  that  a  copy  of  the 
petition  for  a  farther  decree  on  an  additional 
instalment  need  not  be  served  on  defendants 
made  parties  as  subsequent  encumbrancers), 
and  the  rights  of  the  parties  can  only  be  fixed 
by  proofs  as  in  other  cases:  Brown  v.  Thomp- 
son, 29  M.  72. 

778.  Where  a  mortgage  is  payable  in  in- 
stalments, each  is  so  far  separate  from  the  rest 
that  in  a  foreclosure  suit  upon  an  instalment  a 
payment  before  decree  of  the  amount  due  ends 
the  suit  (H.  S.  §  9711),  and  it  is  only  by  virtue 
of  §  6712  that  such  a  payment  after  decree 
does  not  have  the  same  affect:  Ibid. 


(1)  Proceedings  to  collect  deficiency. 

779.  Complainant  has  ten  years  after  de- 
cree within  which  to  take  out  an  execution  for 
deficiency:  Wallace  v.  Field,  56  M,  8. 

780.  The  proceeding  for  execution  is  sub- 
stantially a  new  one,  equivalent  to  the  legal 
process  of  scire  facias.  It  cannot  be  sought 
against  persons  not  properly  charged  in  the 
bill,  and  it  cannot  be  adjudicated  except  upon 
the  occasion  of  a  deficiency  reported.  Parties 
not  properly  charged  have  every  defence  open 
to  them,  and  they  are  not  called  on  to  de- 
fend unless  cited:  Vaughan  v.  Black,  68  M. 
215. 

781.  The  setting  forth  of  a  personal  liabil- 
ity in  the  decree  is  always  provisional,  and 
until  a  deficiency  arises  and  the  defendants 
are  called  in  to  answer  for  it,  they  are  not 
bound  to  pay  it  even  if  responsible:  Powers  v. 
Golden  Lumber  Co.,  48  M.  468. 

782.  Execution  is  not  to  be  awarded  in  a 
decree  for  sale  on  foreclosure  so  long  as  it  is 
not  known  that  there  will  be  a  deficiency: 
Howe  v.  Lemon,  87  M.  164, 

788.  Where  a  foreclosure  decree  provides 
for  the  sale  of  land,  there  is  no  personal  liabil- 
ity to  be  enforced  against  defendant  until 
after  it  is  sold  and  a  deficiency  reported: 
Miakle  v.  Maxfield,  42  M.  804. 

784.  An  execution  for  deficiency  cannot 
issue  without  special  application  to  the  court, 
in  writing  and  verified,  showing  the  right 
thereto:  Ibid.;  Oies  v.  Green,  42  M.  107;  Ran- 
som v.  Sutherland,  46  M.  489 ;  Wallace  v.  Field, 
56  M.  8. 

786.  Guarantors  of  collection  who  have  not 


objected  to  being  joined  as  defendants  in  fore- 
closure are  not  precluded  from  a  hearing  be- 
fore execution  issues  on  a  contingent  decree 
against  them:  Johnson  v.  Shepard,  85  mL 
116. 

786.  Notice  of  a  petition  for  an  execution 
to  enforce  collection  of  a  deficiency  on  fore- 
closure must  be  given  to  defendant:  Oies  v. 
Green,  43  M.  107;  McCriekett  v.  Wilson,  50 
M.518. 

787.  An  application  for  the  issue  of  an  exe- 
cution for  deficiency  must  be  served,  wher- 
ever practicable,  on  the  defendant  against 
whom  the  relief  is  sought,  and  notice  must  be 
given  him  of  the  time  when  the  application 
will  be  presented ;  if  personal  service  cannot 
be  had,  the  court  may  direct  substituted  serv- 
ice on  a  showing  of  the  facts:  Ransom  v. 
Sutherland,  46  M.  480. 

788.  The  answer  to  a  petition  for  execu- 
tion for  deficiency  must  state  the  grounds  of 
objection  thereto,  and  must  be  verified  and 
filed:  Ibid.;  Wallace  v.  Field,  56  M.  8. 

788.  If  an  answer  to  an  application  for  an 
execution  for  deficiency  on  foreclosure  pre- 
sents matter  of  discharge,  complainant  may 
take  issue  on  it  by  replication  if  necessary, 
and  in  proper  cases  the  court  may  order  a  ref- 
erence to  take  proofs:  Ransom  v.  Sutherland, 
46  M.  489;  Wallace  v.  Field,  56  M.  8. 

780.  An  application  for  such  execution  can 
be  resisted  only  on  grounds  that  are  consist- 
ent with  the  decree  and  such  as  usually  oper- 
ate in  its  discharge:  Ibid. 

791.  A  decree  of  foreclosure  and  the  com- 
missioner's report  of  a  deficiency  on  the  sale 
establish  a  prima  facie  case  for  the  issue  of 
execution  for  such  deficiency:  Wallace  v. 
Field,  56  M.  8. 

792.  A  decree  in  foreclosure  adjudging  de- 
fendant personally  liable  for  a  deficiency, 
taken  together  with  the  report  of  the  defi- 
ciency, make  out  a  prima  facie  case  against 
him,  and  on  resisting  an  application  for  an 
execution  against  him  he  has  the  burden  of 
showing  matter  in  discharge  of  the  decree : 
Ransom  v.  Sutherland,  46  M.  489. 

793.  In  resisting  the  issue  of  execution  to* 
deficiency  defendant  cannot  attack  the  valid- 
ity or  regularity  of  the  foreclosure  proceed- 
ings, nor  treat  the  order  confirming  the  sale 
as  void,  so  long  as  it  has  been  set  aside :  Wal- 
lace v.  Field,  56  M.  8. 

794.  No  objections  can  be  made  to  the  issue 
of  execution  for  a  deficiency  unless  they  arose 
after  confirmation  of  the  foreclosure  sale  and 
recognize  the  decree  and  go  to  its  discharge; 
Haldane  v.  Sweet,  58  M.  429. 
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786.  Proceedings  for  execution  for  the  de- 
ficiency on  foreclosure  are  new  and  supple- 
mentary and  not  merely  in  continuation  of  the 
foreclosure ;  and  any  dealing  between  the  cred- 
itor and  the  principal  debtor  which  substan- 
tially changes  their  contract  relations  would 
release  a  guarantor  of  collection,  if  entered 
into  before  their  liability  was  finally  settled, 
and  would  also  be  a  defence  to  proceedings  for 
execution:  Johnson  v.  Shepard,  85  M.  116. 

796.  Where  persons  interested  in  a  chan- 
cery foreclosure  sale  interfere  to  prevent  a  fair 
sale  to  the  highest  bidder,  as  by  arranging 
with  persons  intending  to  bid,  to  protect  their 
interests,  whereby  such  persons  are  deterred 
from  bidding,  they  are  estopped  from  claim- 
ing a  deficiency  on  the  sale,  and  will  be  en- 
joined from  proceeding  at  law  to  recover  it: 
Innes  v.  Stewart,  86  M.  285. 

797.  A  bank  foreclosed  a  mortgage  on  some 
null  property  and  obtained  a  decree  for  sale. 
In  order  that  the  property  might  be  leased  and 
made  profitable  as  soon  as  possible,  the  mort- 
gager's assignee,  believing  that  nothing  could 
be  realized  beyond  the  debt,  proposed  to  the 
bank  to  anticipate  the  date  fixed  for  the  fore- 
closure sale,  provided  he  could  be  sure  of  a  bid 
high  enough  to  cover  expenses.  The  bank 
promised  to  bid,  and  at  the  sale  the  property 
was  bought  in  its  interest,  subject  to  the  mort- 
gage. It  was  afterward  sold,  however,  under 
the  foreclosure  decree  at  a  sum  much  below 
the  mortgage  debt,  and  the  bank  thereupon 
notified  the  assignee  that  payment  of  the  de- 
ficiency would  be  claimed  out  of  the  assets 
which  he  held.  On  his  petition  an  order  was 
made  satisfying  the  decree  by  the  property 
sold,  and  on  appeal  this  order  was  affirmed  on 
the  ground  that,  in  arranging  with  the  bank 
to  anticipate  the  sale,  the  assignee  was  left  to 
■appose  that  the  bank,  by  taking  title,  would 
have  no  further  claim  against  him:  Bast  Sag- 
inaw Savings  Bank  v.  Grant,  41  M.  101. 

798.  For  a  case  where  the  court  sustained 
a  bill  to  restrain  collection  of  a  deficiency,  as 
in  fraud  of  an  agreement,  tee  Smith  v.  Smith, 
46  M.  801. 

799.  Proceedings  to  collect  a  deficiency  on 
foreclosure  are  purely  statutory,  and  a  peti- 
tion to  set  them  aside  for  want  of  notice  is 
permissible  without  filing  a  bill  of  review: 
McCrickett  v.  Wilson,  50  M.  518. 

800.  The  refusal  of  the  court  to  issue  exe- 
cution to  enforce  payment  of  a  deficiency 
Arising  on  a  foreclosure  sale  concludes  the 
proceedings  in  the  case,  and  a  subsequent 
order  for  leave  to  bring  a  suit  at  law  upon  the 
note  is  unauthorized  -.Shields  v.  Jtwpeile,  63  M. 

isa 


XL    FoBEOLOST/BB    BT    ADVBBTISBKBNT. 

As  to  redemption,  see  infra,  XII,  (o). 

(a)  Generally;    when  appropriate   or 
allowable;  who  can  foreclose. 

801.  The  statutory  provisions  for  foreclos- 
ure are  to  be  treated  as  a  part  of  every  mort- 
gage with  a  power  of  sale  executed  under  the 
statute;  and  the  sale  under  the  power  is  a  dis- 
tinct exercise  of  authority  under  the  terms  of 
the  contract:  Hoffman  v.  Harrington,  88  M. 
893. 

808.  The  statutory  proceeding,  being  em 
parte,  must  conform  in  all  matters  to  the  con- 
ditions expressed  by  the  legislature:  Lee  v. 
Mason,  10  H.  408. 

803.  Foreclosure  by  advertisement  must 
comply  substantially  with  statutory  require- 
ments: Grover  v.  Fox,  86  M.  461;  Miller  v. 
Clark,  56  M.  887. 

804.  And  those  who  conduct  the  foreclos- 
use  must  observe  good  faith  and  pay  a  proper 
regard  to  the  interests  of  all  who  may  be  af- 
fected by  the  proceedings;  and  no  defect  or 
misstep  in  matters  of  substance  will  be  cured 
or  excused  by  any  proof  that  it  happened  by 
mistake  and  was  not  induced  by  a  bad  pur- 
pose: Grover  v.  Fox,  86  M.  461. 

805.  Statutory  foreclosures  are  matters  of 
contract  authorized  by  the  mortgager,  and 
ought  not  to  be  hampered  by  an  unreasonably 
strict  construction  of  the  law:  Lee  v.  Clary, 
88  M.  288. 

806.  H.  a  §  8406,  forbidding  the  beginning 
of  a  statutory  foreclosure  if  any  "  suit  or  pro- 
ceeding shall  have  been  instituted  at  law  to 
recover  the  debt,"  etc.,  refers  to  suits  on  the 
debt,  and  not  to  previous  foreclosure  proceed- 
ings: Ibid.  Or  to  having  proved  the  debt 
before  commissioners:  Larzelere  v.  Stark- 
weather, 88  M.  96. 

807.  Foreclosure  is  not  barred  by  the  exist- 
ence of  another  mortgage  as  prior  security: 
Connerton  v.  Millar,  41  M.  608. 

808.  A  release  of  a  parcel  of  land  from  a 
mortgage  does  not  defeat  the  right  to  sell  the 
rest  of  the  mortgaged  premises  under  a  power 
of  sale:  Durro  v.  Fish,  46  M.  813. 

809.  A  mortgage  was  assigned  by  an  in- 
dorsement which  merely  referred  to  it  as  "the 
within  mortgage,"  and  this  was  recorded  in 
the  same  volume  but  not  on  the  same  page 
with  the  mortgage  itself,  the  register,  in  re- 
cording it,  connecting  the  two  by  cross-refer- 
ences. Held,  that  this  was  a  valid  record,  and 
that  the  assignee  could  foreclose:  Sonde  v. 
CorbUy,  65  M.  109. 

810.  The    mortgage    assignments    which 
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H.  8.  §  8498  requires  to  be  recorded  before  the 
mortgage  can  be  foreclosed  at  law  are  those 
only  that  are  voluntary ;  such  transfers  as  re- 
sult from  the  operation  of  law  need  not  be  re- 
corded. The  executor  or  administrator  of  an 
owner  of  a  mortgage  can  therefore  execute 
the  power  of  sale  as  owner  of  the  legal  title 
therein:  Miller  v.  Clark,  56  M.  837. 

811.  The  right  to  foreclose  by  advertise- 
ment is  confined  to  mortgages  containing  a 
power  of  sale:  Doyle  v.  Howard,  16  M.  861, 
964;  Hebert  v.  Bvite,  43  M.  489. 

812.  Whether,  if  a  trustee's  mortgage  is 
valid  as  an  equitable  charge,  it  is  capable  of 
statutory  foreclosure,  as  there  can  be  no  legal 
power  of  sale,  seems  doubtful :  Weaver  v.  Van 
Akin,  71  M.  —  (June  22,  '88). 

813.  It  seems  that  equity  will  not  interfere 
to  prevent  a  foreclosure  and  sale  of  the  whole 
premises  for  a  single  instalment :  Disbrow  v. 
Jones,  H.  48. 

814.  A  foreclosure  by  advertisement  of 
mortgages  given  simultaneously  cannot  settle 
the  relative  rights  of  the  mortgagees  or  of  the 
foreclosure  purchasers.  A  bill  in  equity  is 
necessary  for  this  and  to  marshal  the  assets : 
Van  Aken  v.  Qleason,  84  M.  477. 

816.  Under  H.  &  §  8498,  a  mortgage  pay- 
able in  instalments  stands  upon  the  same  basis 
as  to  foreclosure  as  if  each  instalment  were 
secured  by  a  separate  and  independent  mort- 
gage, neither  having  priority  over  any  others, 
and  a  foreclosure  under  the  power  of  sale  for 
an  instalment  simply  is  entirely  unsuited  to 
the  enforcement  of  the  respective  liens  or 
the  adjustment  of  the  respective  interests: 
McCurdy  v.  Clark,  27  M.  445. 

816.  Statutory  foreclosure  is  not  allowable 
in  cases  where  there  are  conflicting  equities 
that  can  only  be  worked  out  and  protected  in 
a  court  of  chancery,  as  where  the  ownership 
of  the  security  is  so  uncertain  that  the  value 
of  the  equity  of  redemption  must  be  greatly 
depreciated  by  permitting  a  foreclosure  at  law. 
So  held  where,  after  the  legal  title  to  a  note 
and  the  record  title  to  the  mortgage  by  which 
it  was  secured  had  passed  out  of  the  creditor's 
hands  by  assignment  and  delivery,  and  his 
assignee  had  again  assigned  them  to  one  who 
had  previously  bought  the  mortgaged  prem- 
ises, the  original  creditor  had  again  assigned 
an  interest  which  he  still  claimed  in  the  mort- 
gage, and  the  assignee  had  sought  to  foreclose 
against  the  purchaser  of  the  land:  Oloott  v. 
Crittenden,  68  M.  230  (Jan.  19,  '88). 

817.  Under  H.  S.  §  8498,  where  several 
distinct  payments  or  notes  are  secured  by  the 
same  mortgage,  no  one  of  them  has  any  pref- 
erence over  the  others  in  consequence  of  its 


falling  due  sooner ;  but  all,  whether  held  by 
the  same  or  different  persons,  have  equal 
claim  to  be  paid  ratably  out  of  the  land :  Eng- 
lish v.  Carney,  25  M.  178;  McCurdy  v.  Clark, 
27  M.  445. 

818.  Where  a  purchaser  on  foreclosure,  by 
way  of  keeping  good  his  lien  during  the  period 
of  redemption,  pays  taxes  and  insurance 
which,  under  the  mortgage,  the  mortgager 
himself  was  bound  to  pay,  he  cannot,  when 
further  instalments  fall  due,  again  resort  to 
the  power  of  sale  for  the  purpose  of  securing 
repayment:  Walton  v.  Hollywood,  47  M.  885. 

818.  H.  S.  §  8498,  by  which  the  lien  of  a 
mortgage  is  preserved  for  successive  foreclos- 
ures by  advertisement  for  instalments  of  the 
debt  as  they  fall  due,  would  not,  it  seems,  apply 
where  title  was  obtained  by  a  foreclosure  on 
default  in  the  payment  of  interest  on  a  note, 
and  the  sale  was  not  made  subject  to  the  prin- 
cipal debt:  Miles  v.  Skinner,  43  M.  181. 

820.  An  assignment  pending  the  foreclos- 
ure proceedings  puts  an  end  to  them,  and  a 
sale  afterwards  made  under  an  advertisement 
in  the  name  of  the  assignor  doeB  not  cut  off 
the  equity  of  redemption:  Niles  v.  Hansford, 
1M.  388. 

821.  None  but  the  legal  holder  of  a  mort- 
gage — the  legal  owner  of  the  debt  secured  is 
such  holder — oan  foreclose  by  advertisement ; 
he  can  foreclose  for  the  benefit  of  any  one  in- 
terested: Lee  v.  Clary,  88  M.  228. 

(b)  Notice  of  sale. 

As  to  printer's  fees  for  publication,  see 
Costs,  §  162. 

822.  The  notice  of  a  statutory  foreclosure 
must  conform  to  the  statutory  requisites;  but 
if  it  contains  all  that  the  statute  requires  it 
will  not  be  void  tor  errors  in  other  respects 
which  are  not  misleading:  Reading  v.  Water- 
man, 46  M.  107. 

823.  The  notice  cannot  be  held  void  for 
not  containing  what  the  statute  does  not  re- 
quire: Lee  v.  Clary,  88  M.  228. 

824.  It  need  not  state  the  commencement 
and  discontinuance  of  previous  foreclosure 
proceedings:  Ibid. 

825.  Nor  need  it  state  the  hour  and  minute 
when  the  mortgage  was  recorded:  Ibid. 

826.  It  is  not  bad  for  misstating  the  date 
of  the  mortgage  if  it  accurately  refers  to  the 
record,  thereby  giving  the  means  of  correction: 
Reading  v.  Waterman,  46  M.  107. 

827.  Nor  is  the  notice  void,  though  errone- 
ously dated,  if  published  for  the  proper  time 
and  giving  the  proper  time  and  place  of  sale: 
Ibid. 
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T  828.  The  notice  must  purport  to  emanate 
from  the  owner  of  the  legal  title  to  the  mort- 
gage: NUes  v.  Hansford,  1  M.  888;  Lee  v. 
Clary,  38  M.  223. 

829.  If  the  notice  purports  to  be  signed  by 
the  party  foreclosing,  it  is  not  fatally  defective 
for  being  signed  in  the  wrong  name ;  if  the  true 
name  is  specified  in  the  body  of  the  notice,  the 
party  is  not  required  to  sign  it:  Michigan  State 
Ins.  Co.  v.  Soule,  51  M.  812. 

830.  Nor  is  the  notice  bad  for  calling  the 
mortgagee  "  Dixon "  instead  of  "  Dickson," 
where  it  otherwise  identifies  the  mortgage  by 
date  and  parties:  Reading  v.  Waterman,  46 
M.  107. 

831.  Bat  if  the  notice  does  not  give  the 
mortgager's  name  the  sale  will  be  void:  Lee 
v.  Clary,  88  M.  223. 

832.  A  sale  under  a  mortgage  given  by 
a  married  woman  —  her  husband  joining 
therein  —  upon  her  own  land  is  not  void  be- 
cause the  notice  of  sale  describes  her  as  his 
wife:  Yale  v.  Stevenson,  88  M.  687. 

833.  A  notice  which  states  that  the  prem- 
ises will  be  sold,  "  or  so  much  thereof  as  may 
be  necessary ,"  is  in  the  usual  and  proper  form, 
and  is  not  objectionable  as  not  designating 
the  precise  parcels  to  be  sold;  and  if  it  de- 
scribes the  land  in  two  government  subdivis- 
ions it  is  presumptively  desirable  to  sell  them 
separately,  though  if  they  are  in  one  connected 
estate  it  may  be  proper  to  sell  them  together; 
and  the  expression  "I  will  sell"  in  a  notice 
signed  by  the  mortgagee  does  not  preclude  the 
sheriff  from  making  the  sale :  Snyder  v.  Hem- 
mingway,  47  M.  649. 

834.  Two  mortgages,  one  of  which  contains 
land  not  covered  by  the  other,  cannot  be  com- 
bined in  one  advertisement  and  all  the  land 
be  sold  on  one  bid  and  for  a  gross  sum:  Morse 
v.  Byam,  65  M.  694. 

885.  A  notice  of  twelve  weeks,  excluding 
the  day  of  the  first  publication  and  including 
the  day  of  sale,  is  sufficient:  Oantz  v.  Toles, 
40  M.  726. 

836.  The  notice  must  be  published  not 
merely  twelve  times,  once  a  week,  but  once  a 
week  for  twelve  successive  weeks ;  and  a  sale 
is  invalid  if  made  on  a  notice  which,  although 
published  twelve  times  in  separate  weeks,  pro- 
vided for  selling  on  a  day  less  than  twelve 
weeks  from  the  first  publication:  Bacon  v. 
Kennedy,  60  M.  329. 

837.  An  affidavit  of  publication  which 
states  that  the  newspaper  in  which  the  notice 
was  published  was  printed  and  published 
weekly  and  every  week,  and  that  the  publica- 
tion was  for  thirteen  successive  weeks,  the 
first  being  Nov.  20,  1879,  and  the  last  Feb. 


18,  1880,  is  explicit  that  the  notice  was  pub- 
lished once  in  each  week:  Snyder  v.  Hem- 
mingway  47  M.  549. 

838.  A  statutory  foreclosure  is  not  invali- 
dated by  a  change  in  the  name  of  the  newspa- 
per in  which  the  foreclosure  advertisement  is 
published,  and  by  the  removal  of  the  publica- 
tion office  to  another  place  in  the  same  county, 
if  the  paper  otherwise  preserved  its  identity: 
Perkins  v.  Keller,  48  M.  58. 

839.  In  ejectment  by  a  purchaser  on  fore- 
closure the  original  affidavit  of  publication 
showed  that  the  notice  of  sale  was  insufficient, 
but  another  affidavit  was  produced,  correcting 
the  first,  and  the  publisher  gave  evidence 
tending  to  show  that  the  sale  was  regularly 
advertised,  and  that  the  original  affidavit  was 
incorrect.  Held,  that  the  testimony  was  ad- 
missible, but  that  it  was  for  the  jury  to  pasa 
on,  and  could  not  be  treated  as  conclusive  by 
the  court :  Wyman  v.  Boer,  46  M.  418. 

840.  An  affidavit  of  publication  of  notice 
of  sale,  made  between  seven  and  eight  yean 
after  the  sale  took  place,  was  held  not  pre- 
sumptive evidence  of  the  facts  therein  stated, 
under  R.  S.  1888,  p.  601,  §  9:  Mundy  v.  Mon- 
roe, 1  M.  68. 

841.  Notice  of  a  foreclosure  sale  is  indis- 
pensable to  its  validity,  and  as  it  is  the  act  of 
the  party,  and  not  of  the  officer  making  the 
sale,  the  presumption  of  the  performance  of 
official  duty  does  not  apply  for  the  purpose  of 
making  out  a  valid  foreclosure  without  actual 
proof  of  notice:  Sinclair  v.  Learned,  51  M. 
835. 

842.  If  the  notice  of  sale  is  insufficient  the 
consequence  will  be  the  continuance  of  the 
right  of  redemption  until  foreclosure  by  lapse 
of  time  or  in  equity:  State  Bank  v.  Chapelle, 
40  M.  447. 

(o)  Sale. 

1.  In  general. 

843.  The  sheriff  may  sell  though  the  notice 
of  sale  says  that  the  mortgagee  will  sell:  Sny- 
der v.  Hemmingway,  47  M.  549. 

844.  A  sheriff's  deputy  may  sell  on  fore- 
closure by  advertisement:  Heinmillerv.  Hath- 
eway,  60  M.  391. 

845.  Under  H.  8.  §  8503,  if  the  premises 
consist  of  several  parcels  not  adjoining  each 
other,  the  sale  of  the  parcels  must  be  separate, 
and  the  deed  given  in  pursuance  of  the  sale 
must  show  the  price  at  which  each  parcel  was 
sold:  Lee  v.  Mason,  10  M.  403. 

846.  A  foreclosure  sale  by  advertisement  is 
void  if  one  advertisement  is  made  to  cover 
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two  mortgages  in  which  the  descriptions  were 
not  identical,  and  if  both  parcels  are  sold  on 
one  bid  and  for  one  gross  sum :  Morse  v.  Byam, 
05  M.  604. 

847.  Mortgaged  premises  may  be  sold  as  a 
single  parcel  where  they  were  so  mortgaged, 
even  though  they  have  been  since  subdivided 
by  the  mortgager  but  without  the  mortgagee's 
concurrence;  but  where  the  parties  have 
joined  in  obtaining  the  release  of  a  parcel  so 
situated  as  to  leave  the  rest  in  distinct  parcels 
and  thus  affect  the  security,  the  sale  is  void  if 
not  made  in  parcels:  Dunn,  v.  Pish,  46  M. 
812. 

848.  A  mortgage  sale  of  several  lots  which 
were  fenced  and  used  as  one  parcel  when  the 
mortgage  was  given  and  had  continued  bo 
was  not  void  under  C.  L.  (1871)  §  6918  (see 
H.  S.  §  8606):  Tale  v.  Stevenson,  68  M.  687. 

849.  Where  a  foreclosure  sale  is  made  in 
parcels,  the  power  of  sale  is  exhausted  when 
enough  parcels  have  been  sold  to  satisfy  the 
mortgage  debt  and  all  costs  and  expenses,  and 
it  then  affords  no  authority  to  make  further 
sales  of  the  remaining  parcels :  Qrover  v.  Fox, 
88  M.  461. 

850.  Whether,  where  mortgaged  premises 
are  made  up  of  contiguous  parcels  occupied 
together  as  a  single  farm,  a  sale  in  parcels  is 
essential  to  a  valid  foreclosure,  quere:  Ibid. 

851.  A  foreclosure  sale  cannot  stand  as  a 
valid  sale  in  bulk,  if,  having  been  made  in  par- 
cels, it  is  incapable  of  being  sustained  as  a  sale 
in  parcels ;  a  sale  must  be  contemplated  as  it 
was:  Ibid. 

852.  H.  S.  §  8508,  providing  that,  where 
mortgaged  premises  consist  of  distinct  farms, 
tracts  or  lots,  they  shall  be  sold  separately, 
does  not  apply  to  a  tract  divided  by  a  highway 
or  by  section  lines,  but  occupied  as  one  farm 
and  mortgaged  in  one  parcel:  Larzelere  v. 
Starkweather,  88  M.  96. 

853.  The  requirement  that  a  foreclosure 
sale  be  made  in  parcels  is  in  the  redemptioner's 
interest  and  for  the  protection  of  his  right  to 
redeem  each  parcel  separately ;  but  where,  for 
a  valuable  consideration,  one  has  waived  his 
right  to  redeem,  in  advance,  be  cannot  object 
that  sale  was  not  made  in  parcels;  the  objec- 
tion cannot  be  raised  by  the  mortgagee  as 
against  his  own  proceedings,  when  no  one  else 
is  in  position  to  raise  it:  Clark  v.  Stilson,  86 
M.482. 

854.  Sale  is  to  be  made  in  the  inverse  order 
of  alienation  or  encumbrance' of  the  parcels: 
Soger  v.  Tapper,  85  M.  184. 

856.  One  who  joins  in  a  mortgage  of  his 
own  and  of  another's  property  to  secure  the 
other's  debt  is  entitled  to  have  the  other's 


lands  Bold  first  to  satisfy  the  debt:  Oarieyv. 
Fox,  88  M.  887. 

856.  If  a  bidder  at  a  statutory  foreclosure 
sale  withdraws  his  offer  while  the  other  bid- 
ders are  still  present,  the  sale  should  be  re- 
opened, especially  if  some  other  person  prom- 
ises a  higher  bid:  Miller  v.  Miller,  48  M.  811. 

857.  H.  8.  ch.  298,  contemplates  that  every 
opportunity  shall  be  given  to  bidders  so  that 
premises  may  be  sold  at  the  best  price  obtain- 
able, and  to  that  end  authorizes  the  sale  to  be 
postponed  from  time  to  time.  And  it  does  not 
contemplate  legal  proceedings  to  enforce  pay- 
ment of  a  bid  if  the  bidder  is  irresponsible  or 
refuses  to  pay  it.  The  sale  should  be  re-opened : 
Ibid. 

858.  Subsequent  purchasers  cannot  resist 
the  re-opening  of  a  mortgage  sale  if  the  suc- 
cessful bidder  takes  back  his  offer  immediately 
after  acceptance,  and  while  competing  bidders 
are  still  present:  Ibid. 

869.  A  sheriff  has  no  right  to  execute  deeds 
to  purchasers  on  foreclosure  if  he  has  pre- 
viously, to  the  knowledge  of  competing  bid- 
ders, sent  a  notice  of  the  re-opening  and  post- 
ponement of  the  sale  for  publication :  Ibid. 

880.  A  foreclosure  having  taken  place  by 
advertisement,  and  land  having  been  struck 
off  for  the  amount  claimed  to  be  due,  which 
included  a  considerable  sum  not  allowable  as 
costs,  and  the  owner  of  the  mortgage  having 
become  the  purchaser  without  paying  to  the 
officer  making  the  sale  the  amount  of  the  bid 
less  what  was  legally  demandable,  held,  that 
the  same  was  incomplete,  and  that  he  could 
not  claim  title  under  it:  Louder  v.  Bureh,  47 
M.  109. 

861.  A  statutory  foreclosure  sale  Is  not 
necessarily  invalid  because  the  mortgage© 
claimed  in  his  notice  of  sale  an  attorney's  fee 
to  which  he  was  not  legally  entitled,  and  made 
the  purchase  for  a  sum  which  included  such 
fee:  Millard  v.  Truax,  47  M.  261,  50  M.  848; 
Kennedy  v.  Brown,  60  M.  886. 

Further  as  to  attorneys'  fees,  see  supra, 
§§  170-181. 

862.  In  the  absence  of  any  averment  or 
proof  on  the  subject  it  is  not  a  presumption  of 
law  that  the  mortgagee  making  such  a  pur- 
chase did  not  pay  over  to  the  officer  any  sur- 
plus to  which  the  mortgager  would  be  lawfully 
entitled.  Therefore  it  cannot  be  presumed 
that  he  retained  any  illegal  allowance  which 
had  been  claimed  by  him :  Millard  v.  Truax, 
47  M.  261. 

868.  A  mortgage  sale  is  not  necessarily  in- 
valid for  being  made  for  more  than  was  in 
fact  due;  the  excessive  claim  becomes  impor- 
tant only  when  it  is  attempted  to  redeem  from 
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the  sale,  and  its  importance  depends  upon  its 
magnitude  or  apparent  want  of  good  faith: 
Millard  v.  Truax,  50  M.  848. 

864.  Inadequacy  of  price  cannot  vitiate  a 
statutory  foreclosure  sale  otherwise  fair  and 
regular;  for  the  owner  of  the  equity  of  re- 
demption cannot  be  prejudiced  thereby,  since 
he  may  always  redeem  within  the  year  by  re- 
funding the  amount  paid,  with  interest  at  the 
rate  fixed  by  the  statute:  Cameron  v.  Adam*, 
81  M.  426. 

865.  A  foreclosure  sale  for  instalments  due 
on  a  mortgage  is  not  presumed  to  have  been 
made  subject  to  other  instalments:  Millard  v. 
Truax,  60  M.  843. 

866.  Fart  payments  on  a  mortgage,  made 
after  foreclosure  by  advertisement,  and  re- 
ceived with  the  clear  understanding  that  the 
redemption  was  to  be  completed  by  paying 
the  whole  sum  necessary  for  that  purpose 
within  the  year  allowed  by  the  statute,  are  in 
affirmance  and  not  in  avoidance  of  the  sale, 
and  their  acceptance  does  not  operate  as  a 
waiver  of  the  foreclosure :  Cameron  v.  Adams, 
SIM,  426. 

2.  Surplus  moneys. 

867.  The  burden  of  proof  is  not  upon  the 
party  claiming  under  a  statutory  foreclosure 
to  show  that  he  made  payment  after  the  sale 
of  the  surplus  over  the  amount  due :  Damon 
V.  Deeves,  62  M.  465. 

868.  Where,  upon  a  foreclosure  sale,  the 
mortgagee  bids  in  the  property  for  a  greater 
amount  than  that  for  which  the  lien  exists,  the 
surplus  is  due  at  once  to  the  owner  of  the 
equity  of  redemption:  Kennedy  v.  Brown,  50 
M.  386;  Millard  v.  Truax,  50  M.  848. 

860.  Non-payment  by  the  sheriff  to  the 
mortgager  of  the  surplus  received  on  fore- 
closure sale  does  not  defeat  the  sale,  for  the 
sheriff  must  account  for  the  money  to  the 
mortgager  even  though  he  fails  to  obtain  it, 
and  if  the  mortgager  redeems  without  getting 
it  he  still  has  an  unquestionable  right  to  have 
it  taken  into  account:  Sinclair  v.  Learned,  51 
M.885. 

870.  In  the  absence  of  fraud  or  oppression 
the  mere  failure  to  pay  over  the  proper  surplus 
to  the  officer  who  makes  the  sale — the  amount 
of  an  illegal  attorney  fee  being  retained — does 
not  render  the  sale  ineffectual  to  pass  the  title 
if  no  steps  are  taken  to  redeem:  Damon  v. 
Devees,  62  M.  465. 

871.  A  mortgagee  who,  on  foreclosure,  bids 
off  the  premises  at  a  sum  exceeding  the  debt 
and  legal  charges  is  estopped,  at  least  in  the 
absence  of  evidence,  from  claiming  that  be  did 


not  have  to  bid  the  surplus  sum  to  obtain  the 
land,  and  he  cannot  repudiate  that  part  of  hi* 
bid  as  fictitious.  Nor  can  he  deny  that  he  is 
liable  for  the  surplus  to  the  owner  of  the  equity 
of  redemption  on  the  ground  that  he  has  not 
paid  it  over  to  the  sheriff  for  the  tatter's  bene- 
fit: Kennedy  v.  Broum,  50  M.  886. 

878.  H.  a  9  8510  provides  that  on  fore- 
closure sale  any  claimant  to  the  surplus  may 
file  his  claim  with  the  officer  making  sale,  and 
that  a  reference  to  a  commissioner  to  take 
proofs  may  be  ordered  by  the  court.  Held, 
that — apart  from  any  question  as  to  the  valid- 
ity of  this  statute —  a  petition  for  such  refer- 
ence is  fatally  defective  if  it  does  not  establish 
&  prima  fade  right  to  a  part  of  the  surplus; 
and  it  does  not  do  this  if  it  doss  not  show  how 
the  parties  cited  are  related  to  the  mortgaged 
lands.  And  in  the  proceedings  before  the 
commissioner  all  parties  interested  in  the 
equity  of  redemption  must  have  notice  so 
that  they  may  produce  any  defence  that  they 
have:  Alien  v.  Wayne  Circuit  Judges,  67  M. 
188. 

8.  Bights  of  purchasers. 

878.  A  mortgager  in  possession  under  color 
of  title  is  presumed  in  the  absence  of  evidence 
to  the  oontrary  to  be  owner  of  the  inheritance, 
and  a  purchaser  on  valid  foreclosure  acquires 
the  same  interest  which  he  holds:  Wyman  v. 
Boer,  46  M.  418. 

874.  Void  proceedings  having  been  taken 
to  foreclose  a  mortgage,  and  the  holder  of  the 
mortgage  having  bid  in  the  premises,  he  after- 
wards sold  them  and  gave  a  warranty  deed 
thereof.  It  was  held  that  this  deed  conveyed 
bis  mortgage  interest  in  the  lands:  Niles  v. 
Hansford,  1  M.  838. 

876.  Although  a  statutory  foreclosure  be 
irregular,  so  as  to  be  no  bar  to  the  equity  of 
redemption,  yet  the  purchaser  succeeds  to  all 
the  interest  of  the  mortgagee:  CHlbert  v. 
Cooky,  W.  494;  Hoffman  v,  Harrington,  88 
M.  893. 

876.  Including,  in  the  case  of  a  mortgage 
executed  prior  to  1843,  the  right  of  possession: 
Hoffman  v.  Harrington,  88  M.  892. 

877.  A  purchaser  under  a  defective  fore- 
closure of  a  mortgage  made  since  1848  is  only 
in  the  position  of  a  mortgagee,  and  can  only 
recover  possession  by  new  foreclosure  proceed- 
ings :  Nimt  v.  Sherman,  48  M.  45. 

878.  The  rights  of  the  grantee  of  a  pur- 
chaser at  an  irregular  foreclosure  are  simply 
those  of  a  mortgagee:  Morse  v.  Byam,  55  M. 
594. 

879.  Under  R.  a  1888,  p.  601,  ch.  8,  and 
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until  the  enactment  of  H.  S.  §  8498,  a  fore- 
closure sale  by  advertisement  of  mortgaged 
premises  for  one  of  several  instalments,  unless 
made  subject  to  the  lien  of  the  other  instal- 
ments, forever  freed  the  premises  from  the 
mortgage:  Kimmellv.  WiUarcPs  Administra- 
tors, 1  D.  317. 

880.  Senible,  that  a  mortgagee  might  pro- 
tect himself  against  such  consequence  of  a 
statute  foreclosure  for  one  of  several  instal- 
ments; either  by  bidding  off  the  premises  for 
the  whole  sum  secured  by  the  mortgage,  or 
by  having  them  exposed  to  sale,  charged  ex- 
pressly with  the  payment  of  the  future  instal- 
ments: Ibid. 

881.  Where  one  who  forecloses  for  one  of 
several  instalments  owing  upon  his  mortgage 
sells  subject  to  the  other  instalments,  the  pur- 
chaser takes  the  land  charged  with  the  pay- 
ment of  the  subsequent  instalments:  MeCwrdy 
V.  Clark,  27  M.  445. 

882.  Where  one  who  forecloses  for  a  single 
instalment  upon  his  mortgage  neglects  to  sell 
subject  to  the  other  instalments,  his  foreclos- 
ure may  bar  the  equity  of  redemption  of  the 
mortgager,  and  of  subsequent  purchasers  and 
incumbrancers,  but,  as  between  him  and  the 
purchaser  at  the  sale,  the  latter  has  purchased 
only  an  instalment  of  the  mortgage,  and  the 
remaining  instalments  retain  their  relative 
positions;  a  subsequent  foreclosure  for  an- 
other instalment  would  do  nothing  toward  an 
adjustment  of  the  respective  interests  of  the 
parties;  if  each  bid  off  the  whole  land  neither 
would  become  owner  of  any  particular  part  of 
it  or  of  any  definite  undivided  interest  in  it, 
but  each  would  still  have  a  lien,  which, 
though  foreclosed  as  to  those  holding  subordi- 
nate rights,  would  remain,  as  to  the  other,  a 
mere  lien;  neither  could  redeem  from  the 
other,  and  neither  could  gain  or  lose  preced- 
ence or  position  by  the  foreclosure  sale:  Ibid. 

888.  In  foreclosing  by  advertisement  a 
mortgage  securing  separate  notes,  the  mort- 
gagee can  preserve  his  lien  for  subsequent 
foreclosures  by  selling  the  premises  subject  to 
the  payment  of  the  principal  indebtedness;  if 
he  sells  them  discharged  from  further  incum- 
brance he  can  depend  on  the  mortgager's  per- 
sonal liability:  Miles  v.  Skinner,  43  M.  181. 

884.  Where  a  foreclosure  by  advertisement 
for  the  first  instalment  due  on  a  mortgage 
and  for  interest  on  the  other  instalments  has 
become  absolute,  and  the  land  has  been  bid 
off  and  not  redeemed,  the  mortgagor's  wife 
may,  with  her  own  money,  buy  it  from  the 
purchaser  on  foreclosure,  and  if  the  sale  was 
not  made  subject  to  succeeding  instalments, 
she  acquires  full  title:  Ibid. 


885.  Where  a  mortgage  is  foreclosed  for  an 
instalment  only  it  remains  in  force  as  to 
notes  secured  by  subsequent  instalments;  and 
indorsers  of  such  notes  may  look  to  the  secu- 
rity for  indemnity  if  called  on  to  pay  them : 
Bridgman  v.  Johnson,  44  M.  491. 

886.  A  purchaser  of  real  estate  at  a  statu- 
tory mortgage  sale  acquires  an  inchoate  title, 
subject  to  be  defeated  by  redemption;  and 
when  his  title  becomes  absolute  by  the  failure 
to  redeem,  it  relates  back  to  the  time  of  the 
purchase:  Stout  v  Keyes,  3  D.  184. 

4.  Proof  of  foreclosure  and  sale. 

887.  Parties  claiming  under  a  purchase  at 
a  mortgage  sale  need  not,  in  support  of  their 
title,  produce  the  note  secured  by  the  mort- 
gage :  Snyder  v.  Hemmingway,  47  M.  549. 

888.  But  the  mortgage  and  the  power  of 
sale  must  be  proved:  Hebert  v.  Suite,  43  M. 
489 ;  Snyder  v.  Hemmingway,  47  M.  549. 

889.  And  the  sheriff's  deed  is  not  of.  itself 
evidence  of  a  regular  foreclosure :  Barman  v. 
Carhartt,  10  M.  388;  Hebert  v.  Bulte,  43  M. 
489. 

880.  Nor  do  the  affidavits  of  publication 
of  notice  of  sale,  and  of  the  fact  of  sale  pur- 
suant thereto,  prove,  by  themselves,  a  valid 
foreclosure:  Hebert  v.  Bulte,  42  M.  489. 

891.  Those  affidavits  are  not  required  to  be 
recorded,  and  the  proof  of  sale  may  be  made 
by  oral  testimony :  Doyle  v.  Howard,  16  M. 
261;  Lee  v.  Clary,  88  M.  228. 

892.  When  the  mortgage  is  shown  and  a 
sale  apparently  in  accordance  with  its  terms, 
a  presumption  arises  that  will  protect  pur- 
chasers whose  rights  are  collaterally  attacked ; 
Snyder  v.  Hemmingway,  47  M.  549. 

5.  Deed. 

893.  Under  the  act  of  April  19, 1883,  the 
deed  could  lawfully  be  made  by  the  person 
selling,  or  his  executors,  whether  in  or  out  of 
office:  Hoffman  v.  Harrington,  88  M.  892. 

894.  A  sheriff's  deed  on  foreclosure  is  not 
made  invalid  by  an  error  in  setting  forth  the 
date  of  a  mortgage,  which  is  so  described 
otherwise  as  to  be  clearly  identified.  The  stat- 
ute does  not  prescribe  the  form  of  such  a  deed : 
Beading  v.  Waterman,  46  M.  107. 

896.  The  deed  must  state  the  price  for 
which  each  parcel  was  sold,  or  the  foreclosure 
will  be  held  invalid :  Lee  v.  Mason,  10  M.  408. 

896.  A  deed  which  represents  the  lands  as 
sold  as  a  single  tract  and  for  one  gross  sum, 
when  in  fact  the  sale  was  in  parcels,  is  erro- 
neous: Qrover  v.  Fox,  86  M.  461. 
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897.  The  deed  must  be  acknowledged;  a 
falsely  antedated  deed  and  certificate  of  ac- 
knowledgment are  invalid:  Ibid. 

898.  And  such  a  falsely  antedated  deed 
and  certificate  made  ten  months  after  sale 
will  not  core  defects  in  a  deed  made  at  the 
time  of  the  sale :  Ibid. 

899.  The  provision  in  H.  8.  §  8505  requiring 
the  officer  to  indorse  upon  the  deed  the  time 
when  it  will  become  operative  is  directory 
merely:  Johnstone  v.  Scott,  11  M.  232;  Doyle 
e.  Howard,  16  M.  261. 

900.  The  foreclosure  is  not  void  by  reason 
of  the  sheriff  erroneously  stating  the  time  of 
redemption,  in  his  certificate  indorsed  upon 
the  deed,  as  one  year  instead  of  two.  To 
avoid  the  foreclosure  it  must  be  shown  that  a 
tender  of  the  redemption  money  was  actually 
made  within  the  two  years:  Johnstone  v. 
Seott,  11  M.  283. 

901.  The  Etatute  fixes  the  time  for  redemp- 
tion, and  a  sheriffs  certificate  fixing  an  im- 
possible time  does  not  invalidate  the  fore- 
closure: Beading  v.  Waterman,  46  M.  107. 

902.  Prior  to  the  amendment  by  act  152  of 
1875  to  H.  S.  §  8505,  which  now  requires  the 
sheriffs  deed  to  be  deposited  with  the  register 
of  deeds  "  as  soon  as  practicable  and  within 
twenty  days  after  "  sale,  a  delay  of  more  than 
a  year  was  held  to  invalidate  the  foreclosure: 
Doyle  v.  Howard,  16  M.  261. 

903.  The  sheriffs  deed  on  foreclosure  at 
law  should  be  filed  immediately  after  sale, 
and  where  this  is  done  without  unreasonable 
delay,  the  year  for  the  redemption  of  the 
premises  runs  from  the  date  of  the  filing: 
IMly  v.  Gibbs,  89  M.  394. 

904.  Whether  there  may  not  be  so  long  a 
delay  as  to  render  the  whole  proceeding  as 
one  of  foreclosure  void,  quere:  Ibid. 

905.  But  it  seems  that  a  brief  delay,  while 
it  might  subject  the  sheriff  to  a  mandamus 
requiring  him  to  perform  his  duty,  ought  not 
entirely  to  destroy  the  foreclosure:  Doyle  v. 
Howard,  16  M.  261. 

906.  And  the  neglect  to  file  the  deed  within 
twenty  days  after  the  sale  does  not  of  itself 
invalidate  the  foreclosure,  but  extends  the 
time  for  redemption  by  the  period  of  the 
delay:  Perkins  v.  Keller,  43  M.  68. 

907.  The  presumption  of  law  that  a  public 
officer  performs  his  duty  applies  where  the 
question  is  whether  a  sheriffs  deed  on  fore- 
closure was  immediately  filed  by  him,  and, 
unless  the  circumstances  of  the  case  overturn 
it,  prevails  so  far  as  to  throw  the  burden  of 
proof  upon  the  party  who  questions  the  fact : 
Sinclair  v.  Learned,  51  M.  885. 

908.  A  statutory  foreclosure  ia  not  inval- 


idated by  neglect  for  more  than  twelve  years 
to  record  the  sheriffs  deed ;  for  if  redemption 
is  not  made  within  one  year  from  the  date  of 
the  sale  and  deposit  of  the  deed  all  rights  are 
barred :  Sanford  v.  Cahoon,  68  M.  223. 

909.  A  mortgagee  bid  in  the  property  at  ft 
foreclosure  sale,  but  afterward  extended  the 
time  of  payment  and  made  such  arrangements 
with  the  mortgager  as  rendered  the  sale  in- 
effective. The  mortgager  defaulted  again  in 
payment  and  the  mortgagee  then  recorded  the 
sheriffs  deed,  assigned  the  mortgage,  and 
quitclaimed  the  land.  Held,  that  the  sheriffs 
deed  was  then  of  no  force,  because  the  pro- 
ceedings on  which  it  depended  bad  been  in- 
validated: Dodge  v.  Brewer,  81  M.  227. 

910.  A  sheriffs  deed  by  itself  is  no  evi- 
dence of  a  regular  foreclosure  of  mortgage  by 
advertisement  under  the  statute:  Barman  v. 
Carhartt,  10  M.  888:  Hebert  v.  Bulte,  42  M. 
489. 

911.  H.  a  §  8506,  in  declaring  that  a  sher- 
iffs deed  on  foreclosure  shall  vest  in  the 
grantee  all  the  interest  which  the  mortgager 
had  at  the  time  of  executing  the  mortgage,  or 
at  any  time  thereafter,  does  not  enlarge  any 
estate  definitely  limited  in  the  mortgage,  but 
as  between  original  parties  may  bind  a  subse- 
quently acquired  interest:  Brayton  v.  Meri- 
thew,  56  M.  166. 

XII.  EEDKMFnoN. 

(a)  The  right  in  general. 

912.  The  equity  of  redemption  is  not  an 
equitable,  but  is  practically  a  legal,  estate: 
Qorham  v.  Arnold,  22  M.  247;  Hoffman  v. 
Harrington,  83  M.  892. 

918.  And  it  is  an  interest  in  land  such  as 
can  only  be  conveyed  by  writing :  Cowles  v. 
Marble,  87  M.  158;  Bawdon  v.  Dodge,  40  M. 
697. 

914.  A  mortgager  may  release  to  the  mort- 
gagee the  equity  of  redemption  for  a  valuable 
consideration,  when  it  is  done  voluntarily  and 
there  is  no  fraud,  and  no  undue  influence  is 
brought  to  bear  upon  him  for  that  purpose  by 
the  creditor:  Batty  v.  Snook,  5  M.  231. 

915.  Equity  is  jealous  of  all  contracts  be- 
tween mortgager  and  mortgagee  by  which  the 
equity  of  redemption  is  to  be  shortened  or  cut 
off:  Ibid. 

916.  But  an  agreement  contemporaneous 
with  or  subsequent  to  a  transaction  that  is  in 
effect  a  mortgage  is  void  if  it  stipulates  to 
give  up  the  equity  of  redemption  on  default: 
Ibid. 

917.  The  owner  of  a  mortgage  agreed,  in 
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writing,  with  the  widow  of  the  owner  of  the 
equity  of  redemption,  that  he  would  bid  the 
property  in  on  foreclosure  and  pay  her  a  cer- 
tain amount,  less  the  sum  then  due  on  the 
mortgage.  Instead  of  doing  so  he  allowed  the 
property  to  be  struck  off  to  another  person 
for  much  less  than  its  value  and  for  less  than 
half  of  what  he  bad  agreed  to  pay  her,  and 
took  a  conveyance  of  it  from  the  purchaser. 
The  sale  was  not  such  a  public  sale,  with  com- 
petition,  as  the  law  contemplates.  Held,  that 
the  widow  and  heirs  of  the  owner  of  the  equity 
of  redemption  were  entitled  to  have  the  sale 
vacated ;  and  as  this  was  not  a  proceeding  to 
enforce  the  agreement  with  the  mortgagee  or 
to  determine  who  would  have  been  entitled  to 
the  moneys  which  he  was  to  have  paid  to  the 
widow,  the  question  whether  the  agreement 
wa3  not  a  fraud  upon  the  rights  of  the  heirs 
or  of  creditors  does  not  arise :  Fix  v.  Loranger, 
60  M.  199. 

918.  A  second  mortgagee's  right  to  redeem 
a  prior  mortgage  cannot  be  cut  off  or  preju- 
diced by  arrangements  between  the  mortgager 
and  the  holder  of  the  first  mortgage  for  an 
extension  of  the  time  in  which  to  pay  it :  Soger 
v.  Tapper,  85  M.  134. 

919.  A  guardian  has  a  right  to  redeem  the 
lands  of  his  ward  from  mortgage  sale :  Marvin 
v.  Schilling,  12  M.  356. 

bau.  A  mortgagee  cannot  transfer  title  to 
any  .part  of  the  mortgaged  premises  free  and 
clear  of  the  right  to  redeem:  Qorham  v.  Ar- 
nold, 22  M.  247. 

921.  The  mere  assumption  of  a  mortgagee, 
evidenced  by  his  giving  a  deed,  that  he  has 
title  in  fee,  cannot  bar  the  equity  of  redemp- 
tion; neither  can  an  occasional  occupation 
under  such  deed,  or  any  occupation  short  of  a 
continuous  and  notorious  one  adverse  to  the 
right  to  redeem:  Humphrey  v.  Hurd,  29  M. 
44. 

922.  The.  right  to  redeem  from  a  mortgage 
executed  prior  to  1848  could  not  affect  the 
right  of  possession,  and  could  only  be  asserted 
by  bill:  Hoffman  v.  Harrington,  83  M.  892. 

923.  To  bar  the  equity  of  redemption  the 
mortgage  should  be  foreclosed  by  advertise- 
ment or  in  equity :  Comstock  v.  Howard,  W. 
110. 

924.  Before  the  period  of  redemption  from 
a  statutory  foreclosure  expired,  A,  the  mort- 
gager, died.  His  widow  sold  the  land  to  B. 
by  warranty  deed,  in  consideration  of  B.'s 
paying  her  $25  and  what  was  due  on  the  mort- 
gage. B.  redeemed,  and  A.'s  heirs  afterwards 
brought  ejectment  against  him.  Held,  that 
B.  had  a  lien  on  the  land  for  the  redemption 
money  paid  by  him,  with  interest,  less  the  use 


and  occupation  of  the  premises  over  and  above 
improvements:  Webb  v.  William*,  W.  544. 

926.  A  lien  for  redemption  money  is  an  in- 
dependent equity,  and  not  merely  appurte- 
nant to  the  mortgage  held  by  a  mortgagee 
who  has  redeemed;  so  that  proceedings  to 
enforce  the  lien  may  be  taken  before  such 
mortgage  matures,  and  the  discharge  of  the 
mortgage  does  not  cut  off  the  lien:  Powers  v. 
Golden  Lumber  Co.,  43  M.  468. 

926.  When  a  mortgager  redeems  it  should 
always  be  construed  as  payment,  be  being 
personally  liable  for  the  debt.  But  when  his 
vendee  redeems,  who  is  not  personally  liable, 
and  there  is  an  intervening  mortgage  between 
the  one  redeemed  by  him  and  his  equity  of  re- 
demption, the  same  rule  should  prevail  as  in 
case  of  redemption  by  a  subsequent  mort- 
gagee: Johnson  v.  Johnson,  W.  881 ;  Webb  v. 
Williams,  W.  544. 

(b)  Proceedings  in  equity. 

As  to  costs  on  bill  to  redeem,  see  Costs, 
gg  175, 176. 

1.  When  allowed;  who  entitled. 

927.  Where  a  mortgage  of  indemnity  was 
foreclosed  at  law  before  the  mortgagee  had 
been  damnified  the  mortgager  was  held  en- 
titled to  redeem:  Thurston  v.  Prentiss,  W.  529. 

928.  Where  one  whose  land  had  been  sold 
in  statutory  foreclosure  was  induced  by  the 
acts  and  conversation  of  one  who  had  bought 
the  land  from  the  foreclosure  purchaser  to  be- 
lieve that  the  title  had  been  taken  for  bis  own 
benefit,  and  to  give  up  efforts  to  get  from  other 
quarters  the  money  to  redeem  until  it  was  too 
late,  held,  that  he  is  entitled  to  a  decree  for  a 
redemption,  and  an  accounting:  Newman  v. 
Locke,  66  M.  27  (May  5,  '87). 

929.  If  a  mortgager  wishes  to  test  in  the 
court  of  chancery  the  validity  of  a  statutory 
foreclosure  he  must  file  a  bill  to  redeem.  He 
cannot  file  a  bill  to  set  aside  the  sale  and  have 
the  property  resold,  although  the  mortgagee 
may  have  abused  the  power  to  sell  and  pur- 
chased the  property  himself:  Sehwarz  v.  Sears, 
W.  170. 

930.  Belief  in  equity  against  forfeiture  is 
founded  upon  the  principle  that  the  possessor 
of  a  legal  right  shall  not  be  allowed  to  use  it 
to  work  oppression  or  injustice;  and  when  a 
mortgager  not  guilty  of  laches  brings  him- 
self within  this  principle,  and  it  can  be  ap- 
plied without  injustice  to  others,  the  court 
should  administer  the  proper  relief :  Sandford 
v.  Flint,  24  M  26. 
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931.  A  mortgagee  may  not  so  execute  the 
power  of  sale  contained  in  his  mortgage  as  to 
compel  the  mortgager  to  pay  more  than  be 
owes  or  forfeit  his  estate;  and  if  it  is  at- 
tempted, either  through  mistake  or  frand,  a 
court  of  equity,  if  appealed  to  properly  and 
in  mason,  will  prevent  the  forfeiture  by  al- 
lowing the  party  to  pay  the  true  sum  in  re- 
demption of  the  estate:  Ibid. 

982.  Where  one  standing  in  position  of 
mortgager  of  a  mortgage  was  present  at  and 
assented  to  a  subsequent  assignment  of  the 
mortgage  by  his  assignee,  to  secure  a  debt  of 
the  latter  less  than  the  amount  that  it  was 
first  assigned  to  secure,  it  was  held  that  he 
was  not  thereby  estopped  from  asserting  bis 
right  to  redeem,  since  he  must  be  understood 
as  assenting  only  to  an  assignment  of  such  in- 
terest as  his  assignee  bad  in  the  mortgage: 
Graydon  v.  Church,  7  M.  86. 

933.  Nor  would  statements  made  by  him 
at  the  time,  that  if  the  debt  he  was  owing  wns 
paid  from  the  mortgage  he  would  be  satisfied, 
estop  him  from  redeeming:  Ibid. 

934.  And  where  a  receiver  in  chancery,  to 
whom  a  mortgager  of  a  mortgage  had  as- 
signed, was  called  upon  by  a  subsequent  as- 
signee to  redeem  his  interest  in  the  mortgage, 
and  was  told  that,  unless  such  redemption  was 
made,  such  assignee  was  about  to  transfer  the 
mortgage  to  another,  and  the  receiver  declined 
to  redeem,  and  told  the  assignee  he  might  sell 
to  whom  be  pleased,  whereupon  the  assignee 
did  sell,  but  to  one  who  was  aware  of  the  con- 
ditional nature  of  the  assignments,  it  was  held 
that  the  receiver  was  not  thereby  estopped 
from  asserting  his  right  to  redeem :  Ibid. 

936.  Courts  of  equity  cannot  extend  the 
time  for  redemption  on  a  statutory  foreclosure 
where  redemption  within  the  time  limited  has 
been  prevented  by  accident  and  misfortune,  or 
by  an  unavoidable  mental  and  physical  dis- 
order: Cameron  v.  Adams,  81  M.  426. 

936.  The  right  of  a  second  mortgagee  to 
redeem  from  the  foreclosure  of  the  prior  mort- 
gage is  barred  if  he  allows  the  foreclosure  to 
become  absolute :  Qantz  v.  Toles,  40  M.  726. 

937.  A  foreclosure  under  the  power  of  sale, 
if  made  for  an  excessive  amount,  may  be  set 
aside  before  the  proceedings  under  it  are  per- 
fected, on  a  bill  filed  by  the  debtor  for  leave  to 
redeem  on  paying  the  amount  due :  Schwarz 
v.  Sears,  H.  440. 

988.  Where,  pending  the  year  of  redemp- 
tion from  a  statutory  foreclosure,  the  owner  of 
the  equity  of  redemption  is  induced  by  the 
acts  and  statements  of  the  foreclosure  holders 
and  of  their  grantee  to  give  up  efforts  to  raise 
Vol.  H— 18 


the  money  in  time,  and  to  believe  that  he  will 
be  allowed  further  time,  the  title  will  be  con- 
sidered as  taken  for  his  benefit :  Newman  v. 
Locke,  66  M  27  (May  S,  '87). 

939.  One  whose  sole  interest  in  lands  is 
under  a  trust  deed,  by  virtue  of  which  he  is  to 
be  entitled  to  the  lands  after  payment  of  the 
mortgages  upon  it  and  certain  other  specified 
demands,  is  not  entitled,  if  he  repudiates  the 
trust,  to  file  a  bill  to  redeem  from  the  mort- 
gages: Smith  v.  Austin,  11  M.  84. 

940.  Equity  will  not  lend  its  aid  to  enable 
a  volunteer  to  pay  off  a  mortgage  on  the  lands 
of  another,  or  to  subrogate  him  to  the  rights 
of  a  mortgagee  in  a  mortgage  so  paid :  Smith 
v.  Austin,  9  M.  465. 

941.  One  who  shows  no  subsisting  legal  or 
equitable  right  in  the  property,  nor  any  lien 
or  charge  upon  it,  cannot  maintain  a  bill  to  re- 
deem from  a  mortgage:  Harwood  v.  Under- 
wood, 28  M.  427. 

942.  Transactions  between  the  parties  with 
reference  to  a  sale  by  the  defendant  to  the 
complainant  of  a  mortgage  interest  cannot 
have  any  force  as  the  foundation  for  a  bill  to 
redeem  from  the  mortgage :  Ibid. ' 

943.  The  mere  levy  of  an  execution  upon 
lands  to  which  the  judgment  debtor  never 
had  any  title,  and  in  which  he  never  held  any 
leviable  interest,  does  not  constitute  any  lien 
or  charge  upon  the  lands,  or  invest  the  execu- 
tion creditor  with  any  right  or  title  on  which 
to  found  a  suit  for  the  redemption  of  a  mort- 
gage upon  them :  Ibid. 

944.  No  one  has  any  right  to  redeem  from 
a  mortgage  who  has  no  existing  interest  in 
the  land ;  but  the  tender  of  redemption  money 
is  construed  as  the  claim  of  such  an  interest, 
and  if  the  mortgagee  receives  and  retains  the 
money  tendered  he  cannot  repudiate  the 
claim:  Millard  v.  Truax,  50  M.  848. 

945.  A  second  mortgagee  has  an  absolute 
right,  at  any  time  after  a  prior  encumbrance 
comes  due,  to  redeem  from  and  be  subrogated 
to  it  until  his  own  mortgage,  as  well  as  the 
former,  shall  be  paid  up  and  his  whole  claim 
refunded.  And  where  a  statutory  foreclosure 
has  been  had  that  is  void  for  irregularities, 
and  the  purchaser's  assignee  refuses  to  recog- 
nise his  right  to  redeem,  he  can  maintain  a 
bill  against  such  assignee  for  an  accounting  as 
to  the  amount  due  and  for  the  removal  of  the 
apparent  cloud  caused  by  the  foreclosure  and 
for  leave  to  redeem  on  equitable  terms :  Sager 
v.  Tupper,  85  M.  184. 

946.  A  bill  to  redeem,  filed  by  several  per- 
sons jointly,  cannot  be  maintained  if  the 
ground  of  their  joint  claim  fails,  whatever  any 
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one  of  them,  claiming  title  from  another 
source,  might  be  entitled  to  in  a  separate  pro- 
ceeding :  Bigelow  v.  Sooth,  80  M.  622. 

947.  Suit  to  redeem  having  been  brought 
by  the  administrator  of  the  grantor  in  a  deed 
absolute  that  was  in  fact  a  mortgage,  it 
was  for  the  first  time  objected  at  the  hear- 
ing on  pleadings  and  proofs  that  the  heirs 
of  the  mortgaging  grantor  should  have  been 
joined  as  complainants.  Held,  that  as  the 
heirs  were  nowise  prejudiced,  and  the  admin- 
istrator, under  the  statute,  had  such  an  inter- 
est in  the  real  estate  as  entitled  him  to  redeem, 
and  complete  justice  could  be  done  to  the  par- 
ties in  the  case  as  it  stood,  the  objection  was 
not  well  taken:  Enos  v.  Sutherland,  11  M. 
588. 

048.  A  bankrupt  had  a  mortgage  on  cer- 
tain property.  Sale  being  had  under  a  later 
mortgage,  his  assignee,  who  bad  not  been  im- 
pleaded in  foreclosing  it,  took  from  the  mort- 
gager an  order  for  the  surplus,  but  only  with 
the  idea  of  using  it  to  procure  redemption  of 
the  bankrupt's  mortgage  without  litigation. 
Held,  that  his  taking  the  order  did  not  pre- 
clude his  bringing  suit  to  redeem,  and  such  a 
defence  could  not  be  heard  if  not  asserted  in 
the  answer:  Avery  v.  liyerson,  34  M.  362. 

0<10.  Where  no  steps  hare  been  taken  to 
redeem  a  mortgage  for  nearly  forty  years  after 
its  maturity,  and  more  than  thirty  after  an 
open  attempt  to  foreclose,  it  requires  a  very 
strong  showing  to  authorize  a  bill  to  redeem: 
Hoffman  v.  Harrington,  33  M.  892. 

950.  Where  a  second  mortgagee  asked  to 
redeem  in  equity,  and  more  than  twenty  years 
had  elapsed  since  the  right  to  redeem  accrued, 
it  was  held  the  right  was  barred  by  lapse  of 
time,  whether  the  premises  had  been  occupied 
under  the  first  mortgage  for  twenty  years  or 
not:  Cook  v.  Finkler,  9  M.  181. 

951.  Where  a  second  foreclosure  by  adver- 
tisement was  begun  pending  a  suit  in  equity 
to  redeem  from  the  mortgage  and  to  enjoin  a 
sale  under  a  prior  proceeding,  it  was  held  that 
as  the  court  of  equity  could  take  complete 
jurisdiction  upon  the  bill  then  pending,  and  as 
the  dispute  between  the  parties  could  only  be 
adequately  dealt  with  in  equity,  the  new  pro- 
ceeding by  advertisement  was  unnecessary 
and  was  taken  subject  to  the  final  action  of 
the  court  in  the  equity  suit,  and  should  be  set 
aside:  Louder  v.  Burch,  47  M.  109. 

2.  Pleadings  and  practice. 

962.  One  who  files  a  bill  to  redeem  from  a 
mortgage  must  show  by  his  bill  that  be  has  an 
interest  in  the  equity  of  redemption:  Lamb  v. 
Jeffrey,  47  M.  2& 


963.  Where  any  other  person  than  the 
mortgager  files  a  bill  to  redeem  the  bill  must 
show  that  complainant  has  some  title  or  inter- 
est in  the  land  derived  through  the  mortgager, 
or  in  some  way  springing  out  of  his  general 
equity  of  redemption.  And  it  must  show  the 
nature  or  derivation  of  the  title  or  interest  so 
Claimed:  Smith  v.  Austin,  9  M.  465. 

964.  Where  a  bill  to  redeem  only  stated 
that  complainant,  after  the  giving  of  the  mort- 
gage, became  interested  in  the  land  by  con- 
tract, but  without  setting  out  the  contract, 
or  stating  the  parties,  or  its  terms,  or  the 
interest  contracted,  it  was  held  insufficient: 
Ibid. 

956.  Recitals  in  exhibits  attached  to  the 
bill,  and  which  the  bill  prays  may  be  made  a 
part  of  the  bill  with  all  their  averments,  which 
recitals  speak  of  complainant  as  having  "  be- 
come the  purchaser  "  of  the  mortgaged  prem- 
ises, cannot  aid  the  bill  in  this  particular :  the 
recitals  not  showing  from  whom  the  purchase 
was  made,  nor  the  interest  purchased,  nor 
whether  it  was  subject  to  the  mortgage  or  not : 
Ibid. 

056.  In  a  bill  by  a  mortgager  for  relief 
against  a  statutory  foreclosure  for  a  sum 
larger  than  was  due  upon  the  mortgage,  an 
offer  to  redeem  is  not  an  indispensable  requi- 
site in  a  case  where  there  is  no  reason  to  believe 
the  defendant  has  been  misled,  and  the  case 
shows  that  the  parties  have  gone  into  the 
merits  fully  as  upon  a  bill  to  redeem :  Sand- 
ford  v.  Flint,  24  M.  26. 

967.  Bill  to  redeem  from  a  conveyance 
claimed  to  be  a  mortgage.  The  bill  was  not 
filed  until  thirty-four  years  after  the  maturity 
of  the  mortgage,  which  the  bill  alleges  to  have 
remained  unpaid,  and  twenty-four  years  after 
the  grantee  had  sold  and  conveyed  the  land. 
A  party  seeking  to  redeem  after  such  a  lapse 
of  time  is  bound  to  show  affirmatively  in  his 
bill  such  facts  as  will  establish  the  instrument 
as  continuing  in  force  and  subject  to  redemp- 
tion :  Reynolds  v.  Oreen,  10  M.  355. 

068.  The  bill  showed  that  the  grantee  in 
the  mortgage  conveyance,  and  those  claiming 
under  him,  had  claimed  and  disposed  of  the 
premises  as  absolute  owners  for  more  than 
twenty  years,  and  that  possession  had  been 
had  under  them.  It  averred  that  the  posses- 
sion had  not  been  continuous  and  adverse  for 
twenty  years,  but  did  not  show  that  it  was 
taken  within  that  time.  No  excuse  was 
shown  for  the  delay  in  applying  to  redeem, 
and  it  was  held  that  the  averments  in  the  bill 
were  too  uncertain  to  found  a  right  to  redeem 
upon:  Ibid. 

050.  Where  an  assignee  in  bankruptcy  files 
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a  bill  to  redeem,  the  objection  that  it  is  not 
shown  that  the  assignee  obtained  permission 
from  the  court  of  bankruptcy  to  bring  the  suit 
will  not  be  considered  unless  it  is  pleaded,  if 
at  all :  Avery  v.  Ryeraon,  34  M.  863. 

860.  Where  a  bill  for  relief  against  a  mort- 
gage neither  counts  upon  nor  mentions  an 
alleged  assignment  to  the  complainant  of  a 
right  to  redeem,  such  assignment  is  outside 
the  issue:  Glass  v.  Gloss,  60  M.  289. 

981.  If  one  who  files  a  bill  to  redeem  avers 
that  he  owns  a  certain  mortgage  which  is  a 
subsequent  mortgage  to  that  pf  defendant, 
and  his  bill  is  not  demurred  to,  it  may  be  sus- 
tained notwithstanding  he  fails  to  set  forth 
such  facts  as  show  that  his  mortgage  and  that 
from  which  he  seeks  to  redeem  are  mortgages 
in  the  same  chain  of  title.  Especially  is  this 
so  when  it  appears  that  defendant  has  recog- 
nized his  right  to  make  payments  by  receiv- 
ing interest  from  him:  Lamb  v.  Jeffrey,  47 
M.28. 

962.  If  one  has  acquired  possession  of  lands 
tinder  a  mortgagee,  but  asserts  a  paramount 
title,  the  assignee  of  the  mortgager  who  files  a 
bill  to  redeem  is  not  obliged  to  show  that  the 
mortgager  had  title  when  ha  gave  the  mort- 
gage, but  the  defendant  must  take  upon  him- 
self the  burden  of  showing  that  the  title  be 
sets  up  in  opposition  to  the  mortgage  title  is 
valid  and  paramount:  Farmer  a' ,  etc.  Bank  v. 
Branson,  14  M.  861. 

863.  Upon  a  bill  to  redeem  defendant  will 
not  be  allowed  to  increase  the  amount  appar- 
ently due  by  showing  an  agreement,  not 
stated  in  either  the  bill  or  the  answer,  to  pay 
extra  interest  on  the  mortgage:  Fosdick  v. 
Van  Hvsan,  31  M.  567. 

964.  Where  a  party  comes  to  have  a  fore- 
closure set  aside  and  for  leave  to  redeem  he 
must  bring  into  court  the  amount  admitted  to 
be  due.  The  deposit  will  only  be  dispensed 
with  where  there  is  uncertainty  as  to  the 
amount  due:  Sckwarz  v.  Sears,  H.  440. 

3.  Decree. 

966.  A.,  the  holder  of  the  first  of  five  mort- 
gages on  a  piece  of  land,  took  proceedings  in 
chancery  to  foreclose  it,  making  all  the  subse- 
quent mortgagees  parties  except  D.,  the  last. 
Decree  for  the  sale  was  obtained,  and  a  sale 
made  at  which  B.,  the  administrator  of  C, 
the  second  mortgagee,  became  the  purchaser 
for  a  few  dollars  over  the  amount  of  the  first 
mortgage.  B.  bought  in  his  own  name,  but 
stated  at  the  time  that  he  bought  to  protect 
the  interests  of  the  C.  estate.  He  then  filed 
his  bill  against  D.,  setting  up  all  the  facts  and 
praying  that  D.  be  decreed  to  redeem  by  pay- 


ing the  amount  of  both  the  A.  and  C.  mort- 
gages and  costs,  or  be  foreclosed.  P.  filed  a 
cross-bill,  claiming  the  right  to  redeem  on 
paying  the  amount  of  B.'s  bid,  with  interest. 
The  mortgaged  premises  were  shown  to  be 
worth  at  least  the  amount  of  the  A.  and  C. 
mortgages.  Held,  that  D.  could  not  be  per- 
mitted to  redeem  without  paying  the  amount 
of  both :  Baker  v.  Pierson,  6  M.  522. 

966.  The  redemption  of  a  mortgage  will 
not  be  decreed  on  any  terms  other  than  the 
payment  of  the  mortgagee's  claim :  Cottle*  v. 
Marble,  87  M.  158. 

967.  On  a  bill  to  redeem  from  an  irregular 
foreclosure,  if  the  foreclosure  proceedings  are 
found  invalid  the  decree  should  provide  for 
redemption  from  the  mortgage  as  an  unf  ore- 
closed  security,  and  not  for  redemption  from 
the  void  sale,  and  in  fixing  the  amount  to  be 
paid  on  such  redemption  it  is  erroneous  to 
make  a  rest  in  computing  interest  at  the  date 
of  the  sale,  and  the  decree  should  provide  for 
a  sale  as  on  foreclosure  to  produce  satisfaction 
in  case  of  failure  to  redeem:  Qrover  v.  Fox, 
36  M.  461. 

968.  Where,  on  bill  to  redeem,  a  deed  abso- 
lute in  form  is  adjudged  to  be  a  mortgage,  and 
the  mortgagee  had,  before  the  bill  was  filed, 
conveyed  to  one  of  the  other  defendants,  the 
decree  should  direct  the  amount  due  to  bo 
paid  to  such  grantee  instead  of  the  mortgagee : 
Emerson  v.  Atwater,  12  M.  814. 

969.  It  is  proper  in  such  a  case  to  direct  a 
sale  of  the  premises  to  satisfy  the  amount  due 
in  default  of  payment  by  the  time  fixed,  in- 
stead of  decreeing  a  strict  foreclosure :  Ibid. 

970.  On  a  bill  to  redeem  in  a  case  where  a 
controversy  exists  as  to  the  amount  due  upon 
it,  the  mortgagee  having  proceeded  to  fore- 
close by  advertisement,  if  the  court  allows  the 
redemption  the  proper  decree  is  that,  unless 
the  redemption  money  is  paid  within  a  speci- 
fied time,  the  premises  be  sold  as  in  foreclos- 
ure cases,  and  not  that  the  title  shall  be  abso- 
lute in  the  mortgagee :  Fosdiek  v.  Van  JBusan, 
21  M.  567. 

971.  The  proper  decree  where  a  mortgager 
files  a  bill  to  cancel  a  mortgage  past  due  and 
which  his  adversary  is  seeking  to  foreclose, 
but  which  the  court  finds  to  be  valid,  is  a  de- 
cree for  redemption.  Every  such  bill  is  re- 
garded as  in  the  alternative  a  bill  to  redeem : 
Goodenow  v.  Curtis,  83  M.  505. 

972.  Where  the  decree  on  a  bill  to  redeem 
provided  that,  if  redemption  were  not  made 
within  three  months,  defendant  should  have 
strict  foreclosure,  it  was  modified  on  appeal 
so  as  to  permit  defendant  to  proceed  to  sale : 
Newkirk  v.  Newkirk,  56  M.  525.  » 
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073.  Where  a  bill  to  enforce  the  discharge 
of  a  mortgage  had  been  filed  before  the  time 
for  redemption  had  expired,  but  after  fore- 
closure was  begun,  and  it  was  held  that  the 
complainant  mortgager  was  not  entitled  to  a 
discbarge,  be  was  allowed  to  redeem  on  pay- 
ing the  amount  of  the  debt  with  interest  at 
the  stipulated  rate,  and  the  costs  of  foreclos- 
ure, with  interest,  but  without  the  attorney 
fee  provided  for  in  the  mortgage:  Paris  v. 
Alien,  42  M.  482. 

974.  Where,  as  preliminary  to  a  bill  to  re- 
deem f.om  a  prior  mortgage,  the  amount  nec- 
essary for  redeeming  from  an  irregular  statu- 
tory foreclosure  thereof  was  deposited  with 
the  register  of  deeds,  the  court  on  granting 
leave  to  redeem  stopped  interest  on  the  deposit 
during  the  time  it  remained  in  the  register's 
hands  and  while  the  adverse  party  refused  to 
receive  it  and  contested  the  redemption:  Soger 
v.  Tapper,  85  M.  134. 

975.  Where  one  who  seeks  to  enforce  a 
right  to  redeem  from  a  prior  mortgage  omits 
to  keep  good  his  tender  in  his  bill,  the  omis- 
sion, as  in  cases  of  specific  performance,  only 
raises  a  question  of  costs :  Lamb  v.  Jeffrey,  41 
M.  719. 

976.  A  dismissal  of  a  bill  to  redeem  from 
foreclosure  makes  the  foreclosure  absolute  and 
bars  the  mortgager's  rights:  Qoodenow  v. 
Curtis,  88  M.  605 ;  Adams  v.  Cameron,  40  M. 
506. 

(c)  Statutory  redemption  from  fore- 
closure by  advertisement. 

977.  A  subsequent  mortgagee  could,  under 
R.  S.  1838,  redeem  premises  sold  on  the  stat- 
utory foreclosure  of  a  prior  mortgage :  Kim- 
ntell  v.  WittardCs  Administrator,  1  D.  217. 

978.  A  subsequent  mortgagee  may  redeem 
a  prior  mortgage  which  has  been  foreclosed  by 
advertisement:  Carter  v.  Lewis,  27  M.  241. 

979.  A  second  mortgagee  is  entitled  to  re- 
deem from  a  prior  mortgage  and  have  the 
benefit  of  an  assignment  of  the  mortgage: 
Lamb  v.  Jeffrey,  41  M.  719. 

980.  Any  one  who  has  any  interest  in  mort- 
gaged premises,  or  in  any  part  of  them,  is  en- 
titled to  redeem  them  from  foreclosure,  and  he 
must,  redeem  completely  if  at  all:  Powers  v. 
Golden  Lumber  Co.,  43  M.  468. 

981.  A  tenant  in  common  of  mortgaged 
land  from  whom  the  foreclosure  has  been 
purposely  concealed  may  redeem;  but  he 
must  not  have  been  guilty  of  laches,  nor  have 
acquiesced  by  accepting  his  share  of  the  sur- 
plus: Norton  v.  Tharp,  58  M.  146. 

982.  Where  a  mortgage  executed  prior  to 


the  statute  abolishing  ejectment  by  mort- 
gagees was  assigned  for  the  purpose  of  secur- 
ing the  assignor's  debt,  the  right  of  the  as- 
signor to  redeem  stands  upon  the  same  footing 
as  that  of  the  mortgager  of  real  estate:  Gray- 
don  v.  Church,  7  M.  86. 

983.  A  subsequent  purchaser  whose  deed, 
by  reason  of  his  having  had  notice  of  the 
mortgage,  is  subject  to  the  lien,  is  entitled  to 
redeem,  and  the  question  of  the  bona  fides  of 
his  purchase  cannot  be  raised  by  the  mort- 
gagee :  Stone  v.  Wetting,  14  M.  514. 

984.  Redemption  from  a  statutory  fore- 
closure cannot  be  conditioned  on  the  payment 
of  any  allowances  in  the  nature  of  fees  be- 
yond what  are  authorized  by  statute,  and  an 
attorney  fee  paid  under  protest  on  redeeming 
was  allowed  to  be  recovered  back:  Vosburgh 
v.  Lay,  45  M.  455. 

985.  A  sale  on  statutory  foreclosure  satis- 
fies the  mortgage  debt  and  releases  the  per- 
sonal obligation  to  the  extent  of  its  proceeds; 
but  a  subsequent  encumbrancer  who  redeems 
from  it  thereby  obtains  such  an  interest  in  the 
land  as  will  protect  him,  and  later  encum- 
brancers who  are  also  benefited  must  not  only 
repay  the  redemption  money,  but  must  pay 
his  mortgage;  and  as  the  two  claims  are  dis- 
tinct, the  liens  therefor  are  not  merged,  and 
the  payment  of  one  cannot  release  the  other: 
Powers  v.  Golden  Lumber  Co.,  48  M.  468. 

986.  One  who  holds  a  mortgage  under  a 
fraudulent  assignment  is  entitled,  if  he  has  re- 
deemed upon  the  foreclosure  of  a  prior  mort- 
gage, to  receive  from  the  owner  of  the  land 
the  amount  of  the  redemption,  but  he  cannot 
have  interest  thereon  where  his  concealment 
of  the  fact  of  such  assignment  to  himself  and 
his  refusal  to  give  it  up  have  delayed  settle- 
ment and  prevented  the  owner  from  redeem- 
ing: Wallace  v.  MeBride,  70  M.  596  (June  15, 
•88).    • 

987.  A  bill  in  equity  is  not  needed  to  en- 
able a  mortgager  to  redeem  from  a  foreclosure 
sale  within  the  period  allowed  for  redemption: 
MeHugh  v.  Wells,  89  M.  175. 

988.  Where  there  is  an  existing  mortgage 
a  subsequent  mortgagee  can  be  made  to  re- 
deem against  it  or  be  barred  of  all  rights  under 
his  mortgage :  Tower  v.  Divine,  87  M.  443. 

989.  The  statute  of  1840  for  the  foreclosure 
of  mortgages  (Laws  of  1840,  p.  145)  required 
redemption  moneys  to  be  paid  to  the  register 
of  deeds,  and  to  no  other  person ;  and  it  was 
his  duty,  upon  such  payment,  to  destroy  the 
deed,  and  pay  over  the  money  to  the  pur- 
chaser, his  heirs  or  assigns:  Woodbury  v. 
Lewis,  W.  256. 

990.  The  register  of  deeda  has  no  right  to 
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receive  anything  but  money  in  redemption  of 
property  sold.  His  powers  are  limited  to  re- 
ceiving the  money  and  destroying  the  deed. 
He  is  a  special  agent  for  these  purposes  only, 
and  his  acts  are  not  binding  on  the  purchaser 
when  he  exceeds  or  departs  from  his  authority 
without  the  assent  of  the  purchaser:  Ibid. 

991.  Although  the  register  of  deeds  is  al- 
lowed to  receive  nothing  but  money,  yet  it  is 
a  sufficient  payment,  in  redemption  of  a  fore- 
closed mortgage,  to  give  him,  at  his  request 
and  in  good  faith,  a  check  for  the  amount  re- 
quired, keeping  the  money  to  meet  it  in  the 
bank  until  called  for:  Carter  v.  Lewis,  27  M. 
241. 

992.  An  offer  to  a  mortgager  to  give  him 
time  within  which  to  redeem  the  whole  or  a 
part  of  the  premises  from  statutory  foreclosure 
cannot  avail  to  correct  illegalities  or  to  pre- 
clude the  mortgager  from  taking  advantage 
of  them  and  demanding  redemption,  and  a 
limit  of  ten  days  proposed  for  redemption  is 
inequitable:  Graver  v.  Fox,  86  M.  461. 

XIIL  Actions  at  law  fob  the  debt 

OB  DEFICIENCY. 

993.  H.  a  §  6708,  declaring  that  legal  pro- 
ceedings to  recover  a  mortgage  debt  for  which 
a  foreclosure  suit  is  pending  shall  not  be  had 
unless  authorized  by  the  court,  leaves  the 
question  of  permitting  such  proceedings  to  be 
determined  in  equity  by  the  court  where  the 
foreclosure  is  pending,  and  not  at  law.  That 
court  will  compel  an  election  of  remedies,  or 
permit  the  double  action,  in  its  discretion: 
Joalin  v.  UiUspaugh,  27  M.  617. 

994.  A  party  sued  on  a  note  secured  by 
mortgage  set  up  as  a  defence  that  a  foreclosure 
had  been  commenced  and  carried  to  a  decree. 
Held,  that  this  was  no  bar  to  the  action,  but 
that  defendant  should  have  moved  the  court 
pending  the  foreclosure  to  restrain  the  unau- 
thorized action :  Goodrich  v.  White,  89  M.  489. 

996.  Leave  to  proceed  at  law  while  fore- 
closure is  pending  in  chancery  ought  not  to 
be  granted  ex  parte  where  defendant  is  within 
reach:  Ibid. 

996.  Proceedings  at  law  to  recover  a  de- 
ficiency on  mortgage  foreclosure  can  be  taken 
only  by  leave  of  the  court  in  which  the  fore- 
closure was  decreed :  Innes  v.  Stewart,  36  M. 
286. 

997.  The  rule  that  proceedings  at  law  to 
enforce  payment  of  a  deficiency  on  foreclos- 
ure cannot  be  taken  without  leave  of  the  court 
in  which  foreclosure  was  had  does  not  apply 
to  an  action  begun  by  leave  of  the  probate 
court  upon  the  bond  of  the  mortgager's  resid- 


uary legatee: 'and  the  omission  to  obtain 
leave  also  from  the  court  in  chancery  is  a  mere 
irregularity  that  can  be  waived  by  defendants : 
Culver  v.  Superior  Court  Judge,  57  M.  25. 

998.  It  teems  that  where  proceedings  by 
foreclosure  and  for  a  deficiency  thereon  are 
ineffective,  an  action  at  law  can  be  instituted 
for  the  debt  without  leave  from  the  court  in 
chancery:  Ibid. 

999.  After  sale  of  mortgaged  premises  on 
foreclosure  in  equity,  the  court  cannot  au- . 
thorize  an  action  at  law  for  the  deficiency 
until  an  execution  has  been  issued  therefor 
under  order  of  the  court  and  returned  unsatis- 
fied in  whole  or  in  part:  Shields  v.  RiopeUe, 
68  M.  458. 

1000.  Land  was  mortgaged  to  one  person 
to  secure  three  notes  payable  at  different 
times.  He  foreclosed  to  obtain  payment  of 
the  first  two  notes,  and  sold  and  bid  in  the 
land  subject  to  the  third  note  not  yet  due. 
There  was  no  redemption.  Held,  that  the 
mortgagee  could  not  sue  the  mortgager  on 
the  remaining  note,  as  the  latter  would  then 
be  entitled  to  reimbursement  from  the  land, 
thus  cawing  a  multiplicity  of  suits:  Shermer 
v.  Merrill,  88  M.  284. 


MUNICIPAL  CORPORATIONS. 

See  Cities  and  Villages;  Counties; 
Schools;  Townships. 

As  to  the  right  of  local  self-government,  see 
Constitotions,  §§  460-485. 

Protection  of  their  property  rights,  see  Con- 
STrrcnoNs,  §§  54-56. 

Cannot  grant  aid  to  railroads,  see  Constitu- 
tions, §§  815-821. 

As  to  their  liability  for  defective  highways, 
bridges,  eta,  see  Highways,  XTV, 


MURDER. 

See  Crimes,  HI,  (a),  1. 

NAME. 

1.  A  girl  who  has  been  practically,  though 
not  formally,  adopted  into  a  family,  in  pursu- 
ance of  an  understanding  that  she  should  be 
in  all  things  as  a  daughter,  may  use  the  name 
as  her  own  in  bringing  suit  against  the  head 
of  the  family :  Watson  v.  Watson,  49  M.  640. 

2.  A  bastard  child  can  only  have  a  name 
by  reputation  or  baptism,  and  does  not  take 
the  mother's  name  unless  'gained  by  reputa- 
tion -."Shannon  v.  People, 6  M.  71. 
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3.  A  change  of  name  does  not  necessarily 
destroy  identity  so  long  as  that  to  which  the 
name  pertains  remains  the  same :  Perkins  v. 
Keller,  48  M.  53. 

4.  The  use  by  a  person  of  different  names 
is  immaterial  where  the  question  is  one  of 
identity  only,  and  the  identity  is  clearly  es- 
tablished :  Boyce  v.  Danz,  29  M.  146. 

5.  The  fact  that  one  who  contracted  in  the 
name  of  O'Connor  calls  herself  Connor  is  im- 
material where  she  is  known  by  both  names 
and  the  identity  is  clearly  made  out:  Hibernia 
Ins.  Co.  v.  O'Connor,  39  M.  241. 

6.  Jonathan  and  John  are  not,  in  contem- 
plation of  law,  the  same :  Moore  v.  Graham, 
58  M.  25. 

7.  Dickson  and  Dixon  are  idem  sonans: 
Reading  v.  Waterman,  46  M.  107. 

8.  So  are  Finnegan  andPinegan:  People 
v.  Mayworm,  5  M.  146. 

9.  So  are  Kenney  and  Kinney:  Kinney 
v.  Harrett,  46  M.  87. 

10.  So  are  Trowbridge  and  Trobridge: 
Buhl  v.  Trowbridge,  42  M.  44. 

11.  If  a  foreigner's  identity  is  in  doubt  by 
reason  of  varying  modes  of  spelling  his  name, 
whether  the  sounds  of  the  various  forms,  e.  g., 
Boyce  and  Bice,  as  pronounced  by  foreigners, 
are  not  sufficiently  identical  to  make  the  rule 
of  idem  sonans  applicable,  quere:  Boyce  v. 
Danz,  29  M.  146. 

12.  It  seems  that  there  is  no  rule  of  law 
which  makes  an  invariable  distinction  between 
the  written  signs  for  I  and  J:  Picard  v. 
McCormick,  11  M.  68. 

13.  An  abbreviation  which,  according  to 
the  common  understanding,  fully  expresses 
the  name  thereby  intended,  is  sufficient :  Peo- 
ple v.  Tudale,  1  D.  59. 

Use  of  initials,  etc.,  in  ballots,  see  Elections, 
§§41-48. 

As  to  presumption  of  identity  of  person  from 
identity  of  name,  eta,  see  Evidence,  §§  1502- 
1509. 

Further  As  to  Name,  see  this  heading  in  the 
Index. 


1TE  EXEAT. 

1.  History  of  the  practice  as  to  the  writ  in 
England  and  the  United  States:  Bailey  v. 
Cadwell,  51  M.  217. 

2.  The  writ  is  never  granted  in  any  case  ex- 
cept as  equitable  bail  for  a  sum  due  and  ascer- 
tainable as  a  money  demand:  Fitzhugh  v. 
Maxwell,  84  M.  188. 

3.  A  statute  is  invalid  which  gives  a^ircuit 
judge  or  court  the  power  to  issue  a  ne  exeat 


against  a  debtor  at  discretion:  Risser  v.  Boyt, 
53  M.  185. 

4.  The  writ  cannot  be  issued  and  served  be 
fore  service  of  subpoena:  Pettier  v.  Peltier, 
H.  19. 

6.  Ne  exeat  cannot  issue  in  divorce  cases  be- 
fore decree:  Bailey  v.  Cadwell,  51  M.  217. 

6.  A  circuit  court  commissioner  or  injunc- 
tion master  cannot  issue  a  ne  exeat  in  any 
case:  Ibid. 


NEGLIGENCE. 

L  In  general. 

(a)  What  constitutes;  proximate  cause. 

1.  Generally. 

2.  Injuries  to  employees. 

(b)  Evidence;  presumption*;  burden  of 

proof. 

(c)  Whether  question  of  law  or  fad. 
n.  Respondeat  superior. 

IIL  Contributory  negligence. 

(a)  In  general;  what  constitutes. 

(b)  In  case  of  employees. 

(c)  Effect  of  age,  eex,  etc 

(d)  Evidence;  burden  of  proof;  ques- 

tion of  fact  or  law. 

As  to  the  damages  in  actions  for  personal 
injuries  from  negligence,  see  Damages,  §§  62, 
83,  100,  247,  834-855. 

Damages  for  negligence  causing  death,  see 
Damages,  g§  844-355. 

As  to  negligence  of  Railroads,  see  that  title. 

As  to  liability  of  municipal  corporations  for 
negligence  with  reference  to  streets,  bridges, 
etc.,  see  Highways,  g§  176-219. 

Pleading,  see  Pleadings,  §§  282-234,  853, 
536-546,  585,  587,  675. 

I.  In  general. 
(a)  What  constitutes;  proximate  cause. 

1.  Generally. 

1.  Negligence  is  neither  more  nor  less  than 
a  failure  of  duty :  M .  C.  R.  Co.  v.  Coleman,  28 
M.  440. 

2.  Negligence  consists  in  a  want  of  that  rea- 
sonable care  which  would  be  exercised  by  a 
person  of  ordinary  prudence  under  all  the  ex- 
isting circumstances,  in  view  of  the  probable 
injury:  Detroit  <&M.  R.Co.  v.  Van  Steinburg, 
17M.99. 

3.  Negligence  consists  in  the  failure  to  ob- 
serve that  degree  of  care  which  the  law  re- 
quires for  the  protection  of  the  interests  likely 
to  be  injuriously  affected  by  the  want  of  it: 
Flint  <fc  P.  M.  R.  Co.  v.  Stark,  £8  M.  714;  Ken- 
driek  v.  Towle,  60  M.  883. 
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4.  Negligence  is  the  failure  to  observe,  for 
the  protection  of  another's  interests,  such  care, 
precaution  and  vigilance  as  the  circumstances 
justly  demand  and  the  want  of  which  causes 
him  injury:  Brown  v.  Street  JR.  Co.,  49  M, 
153. 

6.  To  charge  a  person  or  a  corporation  for 
negligence  in  the  performance  of  any  public 
work,  whereby  any  person  has  sustained  spe- 
cial damage,  the  law  must  have  imposed  a 
duty,  so  as  to  make  that  neglect  culpable: 
Dermont  v.  Detroit,  4  M.  486. 

6.  The  law  does  not  hold  any  one  responsi- 
ble upon  the  ground  of  negligence  for  not 
doing  that  which  it  was  practically  impossible 
to  do:  Jtf.  C.  R.  Co.  v.  Burrows,  88  M.  6. 

7.  The  law  does  not  impose  impracticable 
rules  of  duty,  but  is  satisfied  with  what  is 
fairly  reasonable  under  the  circumstances: 
Batteraon  v.  Chicago  A  O.  T.  JR.  Co.,  49  M. 
184. 

8.  Where  a  right  and  duty  concur,  as  where 
the  exercise  of  the  right  is  contingent  on  the 
performance  of  the  duty,  the  mere  failure  to 
discharge  the  duty  is  negligence  if  a  third 
person  is  injured  in  consequence:  Young  v. 
Detroit,  O.  H.  A  MO.  JR.  Co.,  56  M.  430. 

9.  Negligence  implies  fault,  and  cannot  be 
predicated  of  a  lawful  and  customary  use  of 
one's  own  premises :  Alpem  v.  Churchill,  53 
M.  607. 

10.  No  liability  for  negligence  can  be  es- 
tablished on  a  stipulation  of  facts  which  states 
that  the  act  complained  of  was  due  to  mistake 
or  negligence:  Oillett  v.  Detroit  Board  of 
Trade,  46  M.  309. 

11.  The  degree  of  care  required  in  any 
business  must  be  in  proportion  to  its  nature 
and  risks,  but  the  law  cannot  require  business 
to  be  conducted  on  any  unusual  basis,  though 
the  business  be  one  of  great  risks,  and  requir- 
ing great  caution.  All  rules  applied  must  be 
reasonable  and  not  oppressive,  and  must  be 
applied  with  reference  to  the  ordinary  con- 
duct of  affairs:  Jtf.  C.  JR.  Co.  v.  Coleman,  28 
H.440. 

12.  The  nature  of  the  business  determines 
whether  the  degree  of  care  exercised  by  those 
employed  in  it  is  such  as  the  law  requires :  M. 
C.  JR.  Co.  v.  Gilbert,  46  M,  176. 

13.  Ordinary  care  has  relation  to  the  situa- 
tion and  condition  of  the  parties,  and  varies 
according  to  the  exigencies  which  require  vigi- 
lance and  attention:  Baker  v.  F.  A  P.  M.  JR. 
Co.,  68  M.  90  (Jan.  6,  '88). 

14.  The  question  of  diligence  or  negligence 
always  depends  upon  the  circumstances  pecul- 
iar to  each  particular  case;  the  general  neg- 
lect of  mill-owners  to  use  spark-catchers  on 


their  chimneys  will  not  excuse  such  neglect 
in  a  particular  instance,  nor  be  pertinent  evi- 
dence in  an  action  for  damages  caused  by 
sparks  from  the  chimney  of  one  mill,  at  least 
without  some  showing  that  the  other  mills 
were  similarly  situated:  Hoyt  v.  Jeffers,  80  M. 
181. 

16.  Where  a  mill  is  surrounded  by  numer- 
ous wooden  buildings  which  are  endangered 
by  the  frequent  escape  of  sparks,  etc.,  from  its 
chimney,  the  owner  is  bound  to  use  the  best 
well-known  device  for  checking  escape  of 
sparks,  whether  it  is  expressly  adapted  to  a 
mill  chimney  or  not,  if  it  can  be  used  upon  it ; 
in  erecting  and  operating  the  mill,  he  must 
use  such  precautions  for  lessening  danger  and 
preventing  injury  as  a  prudent  man,  con- 
versant with  the  business,  the  danger,  and  all 
the  surroundings,  would  have  used,  or  he 
will  be  liable  for  loss  arising  from  it.  The 
fact  that  the  mill  had  been  used  for  a  long 
time  without  doing  injury  is  not  of  weight : 
Ibid. 

16.  In  an  action  for  negligent  injury  result- 
ing from  the  lack  of  due  precautions  in  the 
conduct  of  one's  business,  defendant  cannot 
be  permitted  to  answer  that  the  profits  on  the 
business  are  not  sufficient  to  warrant  taking 
them.  And  the  question  as  to  the  necessity 
for  the  precautions  is  for  the  jury.  So  held 
where  it  was  a  question  whether  in  blasting  in 
an  open  mine  the  pit  ought  not  to  be  covered 
before  firing  the  blast:  Beauchamp  v.  Saginaw 
Mining  Co.,  50  M.  163. 

17.  In  an  action  for  negligent  injury  to 
property  rightfully  stored  on  another's  prem- 
ises, it  is  unimportant  that  a  third  person  was 
joint  owner  of  it  with  the  plaintiff,  or  that  de- 
fendant was  not  aware  of  plaintiff's  interest ; 
plaintiff  was  not  bound  to  give  notice  of  his 
interest:  Moomey  v.  Peak,  57  M.  259. 

18.  It  is  negligence  to  disregard  a  positive 
regulation  that  boats  moving  at  night  shall 
exhibit  lights,  even  though  the  practice  may 
have  been  otherwise;  and  if  injury  is  done,  it 
is  for  the  jury  to  determine  how  far  it  was 
connected  with  such  negligence:  Billings  t. 
Breinig,  45  M.  65. 

19.  The  taker  of  counterfeit  coin  or  of  a 
counterfeit  of  paper  money  which  had  been 
made  a  legal  tender  by  law  must  use  due 
diligence  to  ascertain  its  character  and  to 
notify  the  giver,  to  entitle  him  to  recover  its 
value.  Any  unnecessary  delay  beyond  such 
reasonable  time  as  would  enable  tbe  taker  of 
counterfeit  money  to  inform  himself  as  to  its 
genuineness,  and  notify  the  giver,  operates  as 
a  fraud  on  the  giver  and  prevents  a  recovery: 
Atteood  v.  Cornwall,  28  M.  836. 
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20.  In  dispensing  medicines  a  druggist  is 
held  to  a  high  degree  of  care ;  but  actual  neg- 
ligence in  him  or  his  employees  is  a  necessary 
element  in  his  liability  when  a  mistake  has 
occurred :  Brown  v.  Marshall,  47  M.  576. 

21.  Damages  are  recoverable  against  a  reg- 
ister of  deeds  who  undertakes  to  furnish 
plaintiff  a  full  abstract  of  the  title  to  lands 
which  the  latter  desires  to  purchase,  if,  in  con- 
sequence of  the  careless  omission  therefrom 
of  any  mention  of  a  particular  encumbrance, 
the  purchaser  is  put  to  additional  expense  to 
perfect  his  title:  Smith  v.  Holmes,  54  M.  104. 

22.  While  the  law  does  not  hold  persons 
using  machinery  to  any  absolute  duty  of  in- 
suring its  safety,  it  requires  some  care  in  in- 
troducing untried  novelties;  and  where  the 
result  of  any  defect  must  be  an  immediate 
danger  to  human  life,  it  devolves  on  those 
who  expose  such  life  to  the  danger  of  a  new 
experiment  that  turns  out  badly  to  show  that 
they  have  followed  such  a  course  as  the  un- 
derstood rules  of  service  or  mechanics  appli- 
cable to  such  matters  rendered  safe  according 
to  ordinary  probabilities:  Marshall  v.  Widdi- 
comb  Furniture  Co.,  67  M.  167. 

23.  It  is  negligence  for  the  manufacturer 
of  a  steamboat  engine  to  disregard,  in  setting 
and  adjusting  it,  the  usual  and  reasonable  pre- 
cautions against  mischief  from  it:  Clark  v. 
Locomotive  Works,  82  M.  848. 

24.  Putting  ashes  in  a  wooden  barrel  in 
violation  of  a  municipal  ordinance  is  not  neg- 
ligence per  se;  it  is  a  question  of  fact  whether 
it  is  negligent  in  a  particular  case :  Cook  v. 
Johnston,  58  M.  487. 

25.  Hallooing  on  the  public  highway  to  the 
driver  of  a  team  for  the  purpose  of  warning 
him  that  another  driver  wishes  to  pass  him 
cannot  be  treated  as  an  act  of  negligence  that 
will  make  one  jointly  liable  with  the  driver  if 
the  tatter's  team  takes  fright  and  does  the 
passing  team  an  injury, —  especially  if  the 
warning  was  meant  to  prevent  a  collision: 
Pigott  v.  Lilly,  55  M.  160. 

26.  Leaving  a  buggy  standing  at  an  angle 
to  the  beaten  track,  and  so  near  that  by  back- 
ing one  foot  it  would  be  in  the  way  of  passing 
vehicles,  is  negligence:  Joslin  v.  Le  Baron,  44 
M.  160. 

27.  Those  whose  duty  it  is  to  keep  a  bridge 
in  repair  may  be  charged  with  notice  of  a  de- 
ficiency, if,  when  repairs  are  going  on,  caused 
by  suspicious  appearance  in  one  part  of  the 
timber,  a  full  examination  is  not  made:  Steb- 
bins  v.  Keene,  60  M.  214. 

28.  Machinery  propelled  by  steam  is  noto- 
riously dangerous,  and  the  care  and  caution 
required  by  the  owner  to  prevent  injury  to 


neighboring  property  must  be  commensurate 
with  and  in  proportion  to  the  risks  assumed: 
Kendrickv.  Towle,  60  M.  868. 

29.  Racing  along  a  city  street  is  itself  such 
an  act  of  negligence  as  to  make  the  racing 
parties  responsible  for  a  collision  caused  by  it: 
Potter  v.  Moran,  61  M.  60. 

30.  To  drive  along  an  embankment  forming 
part  of  a  highway,  and  built  across  low  land  as 
an  approach  to  a  bridge  across  a  river,  at  the 
time  of  an  overflow,  is  not  negligence  per  se; 
whether  it  would  be  negligence  in  a  particular 
case  depends  on  the  circumstances,  and  is  for 
the  jury :  Harris  v.  Clinton,  64  M.  447. 

31.  It  is  not  negligence  for  the  owner  of  a 
boat  laid  up  in  winter  quarters  to  leave  her 
hatchway  open  and  unprotected  by  railings: 
Caniff  v.  Blanchard  Navigation  Co.,  66  M. 
688. 

32.  One  whose  uninclosed  grounds  people 
cross  without  objection  is  not  liable  to  one 
who  falls  into  an  unguarded  cistern  there: 
Hargreaves  v.  Deacon,  25  M.  1. 

33.  Nor  is  he  any  more  liable  in  the  case  of 
a  child's  falling  into  such  cistern  than  be 
would  in  the  case  of  an  adult's  doing  so:  Ibid. 

34.  A  small  boy,  finding  a  dynamite  car- 
tridge in  a  common  packing-box  among  the 
saw-dust,  proceeded  to  crack  it  on  a  stone,  and 
maimed  himself  for  life.  The  boy  was  right- 
fully on  the  premises,  and  his  father  was  at 
work  hard  by.  The  packing-box  was  on  the 
ground  under  a  rude  shed  and  was  marked 
"  Powder,"  but  neither  the  boy  nor  his  father 
could  read.  It  had  been  left  exposed  by  the 
agent  of  the  landlord.  Held,  that  an  action 
would  lie  against  the  landlord  for  the  injury ; 
and  that  neither  the  child  nor  his  father  could 
be  said  to  be  guilty  of  contributory  negligence : 
Powers  v.  Harlow,  53  M.  607. 

85.  Whoever  expressly  or  impliedly  invites 
others  upon  his  premises  assumes  the  duty  of 
warning  all  who  may  accept  the  invitation  of 
any  danger  in  coming  of  which  he  knows  or 
ought  to  know  but  of  which  they  are  not 
aware:  Samuelson  v.  Cleveland  Iron  Mining 
Co.,  49  M.  164. 

36.  The  owner  of  land  is  liable  in  damages 
to  those  coming  thereon,  using  due  care,  at 
his  invitation  or  inducement,  express  or  im- 
plied, on  any  business  to  be  transacted  with  or 
permitted  by  him,  for  an  injury  occasioned  by 
the  unsafe  condition  of  the  premises,  which  is 
known  to  him,  which  he  has  suffered  negli- 
gently to  exist,  and  of  which  they  have  re- 
ceived no  notice:  Donaldson  v.  Wilson,  60 
M.  86. 

37.  Premises  upon  which  gas  works  are 
located  need  not  be  fenced  in  order  to  prevent 
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injury  to  persons  who,  for  their  convenience, 
or  for  other  reasons  than  defects  in  the  usual 
way  of  entrance  and  departure,  leave  such 
way;  and  one  who  leaves  such  way  becomes 
at  best  a  licensee,  and  cannot  recover  for  in- 
juries from  a  defect  at  a  distance  from  the  way : 
Armstrong  v.  Medbury,  67  M.  850, 

38.  Persons  engaged  in  a  manufacturing 
business  must  be  allowed  to  use  the  premises 
for  that  purpose  in  such  manner  as  they 
choose,  so  long  as  that  management  is  not 
dangerous  to  the  ordinary  use  of  the  public 
having  business  with  the  manufactory,  or  to 
the  employees:  Ibid. 

39.  Where  plaintiff  sued  for  injuries  re- 
ceived in  falling  into  a  hole  on  defendant's 
ground,  held,  that  the  situation  of  the  hole, 
its  proximity  to  the  travelled  path,  and 
whether  plaintiff  was  negligent  in  falling  into 
it,  were  questions  of  fact  for  the  jury :  Cross 
v.  Lake  Shore  &M.8.R.  Co.,  69  M.  863  (April 
«.*88). 

40.  A  traveller,  at  night,  fell  into  an  open 
draw  on  a  toll-bridge.  Held,  in  his  action 
against  the  bridge  company,  that  if  negli- 
gence was  shown  a  liability  existed ;  that  it 
might  be  Bhown  that  the  bridge  oompany 
knew  its  draw-tender  to  be  incompetent,  and 
that  the  light  was  so  placed  as  not  to  show 
the  opening,  and  generally  the  situation  and 
circumstances  existing  at  the  time:  Ooodale 
v.  Portage  Lake  Bridge  Co.,  55  M.  418. 

41.  A  gratuitous  bailee  must  not  be  reck- 
less ;  he  must  observe  such  care  as  the  circum- 
stances reasonably  require  of  him:  Flint  <Jt 
P.  M.  R.  Co.  v.  Weir,  87  M.  111. 

42.  A  gratuitous  bailee  is  liable  only  for 
gross  negligence:  Barrows  v.  Cuxhway,  87  M. 
481. 

43.  Where  one  of  two  innocent  parties  most 
suffer  a  loss  occasioned  by  the  negligence  of 
one  of  them,  it  must  rest  on  the  one  who 
caused  it,  however  honest  his  intentions  may 
have  been:  Wilson  v.  Arnold,  6  M.  98,  105; 
Moron  v.  Palmer,  13  M.  867,  877;  Stebbins  v. 
Walker,  46  M.  6. 

44.  The  limits  indicated  of  the  principle 
that  where  one  of  two  innocent  persons  must 
suffer  by  the  fault  of  a  third,  he  shall  sustain 
the  loss  whose  negligence  put  it  into  the 
power  of  the  third  to  occasion  it:  Burton  v. 
Huntington,  21  M.  415,  482,  435;  Holmes  v. 
Trumper,  22  M.  427,  432;  Oibbs  v.  Linabury, 
22  M.  479,  490;  Smith  v.  Osborn,  83  M.  410. 

See  Estoppel,  §219. 

45.  When  one  of  two  parties  equally  inno- 
cent must  suffer,  the  law  leaves  the  loss  where 
it  has  chanced  to  fall :  First  National  Bank  v. 
Burkham,  82  M.  828,  831. 


46.  A  telephone  company,  in  introducing 
its  wire  into  a  store  which  it  did  not  own  or 
control,  lifted  up  a  loose  plank  in  the  side- 
walk, and  replaced  it  in  the  same  condition. 
The  company  having  nothing  to  do  with  main- 
taining the  sidewalk,  and  not  having  created 
the  danger,  was  not  liable  to  one  who  there- 
after stepped  on  the  plank  and  was  injured : 
Davis  v.  Michigan  Bell  Telephone  Co.,  61  M. 
807. 

47.  Where  a  fire,  caused  by  the  defendant's 
negligence,  actually  passes  from  one  to  an- 
other of  the  plaintiff's  buildings  without  any 
contributory  negligence  on  the  plaintiff's  part, 
or  any  fault  of  a  third  party,  which  could  be 
regarded  as  a  proximate  cause,  and  for  which 
the  third  party  could  be  held  liable,  it  is  not 
error  to  hold  defendant  liable  for  the  burning 
of  the  second  as  well  as  of  the  first  building. 
If  such  a  rule  of  damages  is  ruinous  to  him  by 
whose  negligence  fires  occur,  it  is  better  that 
he  should  suffer  than  that  he  should  be  al- 
lowed to  ruin  others  who  are  innocent  of  neg- 
lect or  wrong:  Hoyt  v.  Jeffers,  80  M.  181. 

48.  There  can  be  no  recovery  for  an  injury 
that  is  not  a  proximate  consequence  of  the 
negligence  complained  of;  the  court  cannot 
select  some  cause  back  of  the  proximate  one 
whereon  to  base  an  action :  Lewis  v.  Flint  <t 
P.  M.  B.  Co.,  64  M.  55. 

49.  A  carrier's  negligence  in  carrying  a 
passenger  beyond  his  station  and  misinform- 
ing him  as  to  where  he  was,  was  held  not  to 
be  the  proximate  cause  of  an  accidental  injury 
suffered  by  him  after  he  had  ascertained  his 
situation  and  while  he  was  approaching  the 
right  road :  Ibid. 

60.  Where  plaintiff's  horse,  frightened  by  a 
hole  in  a  bridge,  backed  against  the  railing  of 
the  bridge,  which  gave  way  and  threw  plaint- 
iff below,  the  defective  condition  of  the  bridge 
is  the  proximate  cause  of  the  injury :  Smith  v. 
Sherwood,  62  M.  159. 

51.  The  illegal  obstruction  of  a  highway 
by  a  freight  train  standing  across  it  is  not  the 
proximate  cause  of  the  injury  which  a  driver, 
who  is  waiting  to  get  across  the  track,  may 
suffer  from  having  his  horses  frightened  by  a 
passing  train  while  he  is  detained  there :  Sel- 
leek  v.  Lake  Shore  <fc  M.  S.  B.  Co.,  58  M.  195. 

52.  A  railroad  car  was  left  for  three  or  four 
days  at  a  highway  crossing  so  near  the  trav- 
elled part  of  the  way  that  a  wagon  could  not 
pass  without  the  wheels  or  whiffle-tree  com- 
ing in  contact  with  the  bumper  of  the  car. 
The  car  frightened  a  horse  attached  to  a  pass- 
ing wagon,  and  the  driver  was  injured.  Held 
that,  in  the  absence  of  testimony  that  the 
horse  was  vicious  or  unusually  excitable,  or 
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that  the  driver  failed  to  use  due  care,  the  po- 
sition of  the  car  was  the  proximate  cause  of 
the  injury,  and  the  company  was  liable:  Pe- 
terson v.  Chicago  A  W.  M.  R.  Co.,  64  M.  621. 
53.  A  passenger's  negligence  in  going  to 
the  platform  of  a  car  while  it  is  still  moving 
does  not  affect  his  right  to  recover  for  an  in- 
jury suffered  in  properly  alighting  after  the 
train  was  stopped:  Wood  v.  Lake  Shore  <Sb  M. 
8.  R.  Co.,  49  M.  870. 

64.  Where,  in  an  action  for  fatal  injury, 
it  becomes  a  question  whether  death  resulted 
from  the  injury  or  from  some  disease  with 
which  it  had  become  involved,  the  party  caus- 
ing the  injury  cannot  escape  full  liability 
without  showing  that  death  must  have  re- 
sulted if  the  injury  had  not  been  done :  Beau- 
champ  v.  Saginaw  Mining  Co.,  50  M.  163. 

As  to  negligence  in  carriage  and  delivery  as 
proximate  cause  of  damage,  see  Carriers, 
§8  48,  90. 

As  to  identification  of  passenger  with  driver 
of  conveyance  so  as  to  preclude  recovery  for 
injury  from  latter's  negligence,  see  Carriers, 
§§  152-154. 

That  a  parent  is  not  guilty  of  negligence  in 
allowing  a  ohild  to  ride  upon  a  street  railway 
car  unattended,  see  Carriers,  §  135. 

Officers'  liability  for  negligence,  see  Offi- 
cers, VL 

As  to  the  degree  of  care  required  of  carriers 
of  passengers,  see  Carriers,  V,  (b). 

That  negligence  may  be  predicated  upon 
the  construction  of  a  public  work,  but  not  upon 
its  plan,  see  Cities  and  Villages,  §§  408-416, 
418;  Counties,  §§  92,  98. 

2.  Injuries  to  employees. 

65.  A  servant  cannot  recover  from  his  mas- 
ter for  a  negligent  injury  received  in  his  serv- 
ice without  showing  some  fault  on  the  part  of 
the  master:  Quincy  Mining  Co.  v.  Kitts,  42 
M.34. 

58.  Accidental  injuries  to  a  servant  will 
not  sustain  an  action  against  the  master  where 
they  arise  from  the  servant's  voluntary  use  of 
machinery  which  he  understands  and  to  which 
no  objection  has  been  made  as  being  peculiarly 
unsafe:  Richards  t>.  Rough,  58  M.  212. 

67.  A  youth  of  nineteen  employed  for  three 
years  in  a  furniture  factory  where  many  dif- 
ferent kinds  of  machinery  were  used  was 
told  by  the  foreman  that  unless  he  wished  to 
run  a  certain  split-saw  three  or  four  days  he 
would  have  to  lay  off.  He  chose  to  run  the 
saw,  and  on  the  fourth  day  lost  his  little  fin- 
ger by  reason  of  the  flying  up  of  the  piece  of 
wood  he  was  cutting.    He  had  already  com- 


plained that  the  work  was  too  hard  for  him, 
and  he  had  had  no  previous  experience  with 
it.  The  casualty  was  of  a  kind  that  had  never 
happened  before  in  the  experience  of  the  fore- 
man, and  consequently  could  not  be  foreseen. 
Held,  that  it  was  an  accident  for  which  he 
could  not  recover :  Prentiss  v.  Kent  Furniture 
Mfg.  Co.,  68  M.  478. 

58.  An  employer  cannot  be  held  liable  as 
for  negligence  in  omitting  to  guard  against 
accidents  that  are  not  likely  to  happen :  Sjo- 
gren v.  Hall,  58  M.  274. 

69.  For  an  injury  received  by  a  workman 
who  catches  his  hand  in  the  exposed  cogs  of 
an  ordinary  planing-machine  the  master  is 
not  liable :  Schroeder  v.  Michigan  Car  Co.,  56 
M.  182. 

60.  When  a  master  has  done  all  that  can  be 
reasonably  required  of  him  to  prevent  risks  to 
his  servants,  he  has  done  all  that  he  owes 
them:  Smith  v.  Flint  <t  P.  M.  R.  Co.,  46  M. 
258. 

61.  A  master  is  bound  only  to  use  ordinary 
care  in  protecting  his  servants  from  dangers 
that  are  not  within  their  knowledge  or  obser- 
vation: Richards  v.  Rough,  53  M.  212. 

62.  A  master's  liability  for  injuries  to  his 
servant  from  defective  arrangements  is  not 
that  of  an  insurer  or  guarantor  if  the  defect 
was  apparent  to  ordinary  observation.  It  is  a 
question  of  reasonable  care  and  diligence  in 
providing  against  it:  Batterson  v.  Chicago  A 
Q.  T.  R.  Co.,  49  M.  184. 

63.  An  employer  is  not  required  to  use 
every  possible  safeguard  against  accident  to 
his  employees  from  the  machinery  on  his 
premises.  Reasonable  care  is  the  require- 
ment :  Lindstrand  v.  Delta  Lumber  Co.,  65  H. 
264. 

64.  An  employer  is  not  under  obligation  to 
bis  servants  to  make  use  of  the  safest  or  most 
recent  mechanical  appliances  for  the  purpose 
of  insuring  the  safety  of  his  employees :  Fort 
Wayne,  J.  &  8.  R.  Co.  v.  Gildersleeve,  88  M. 
138;  MeOinnis  v.  Canada  Southern  Bridge 
Co.,  49  M.  466. 

65.  Business  establishments  are  not  bound 
at  their  peril  to  use  only  the  best  machinery 
and  implements  and  the  safest  methods :  M.  C. 
R.  Co.  v.  Smithson,  45  M.  812. 

66.  Employers  may  use  such  machinery  as 
they  choose,  provided  it  is  Bound,  well  made 
and  kept  in  repair;  and  in  an  action  for  in- 
juries caused  by  its  use  the  question  whether 
a  different  kind  of  machinery  would  not  have 
been  safer  cannot  be  considered :  Richards  v. 
Rough,  58  M.  212. 

67.  Masters  do  not  impliedly  warrant  the 
machinery  and  appliances  used  by  their  serv- 
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ants  to  be  safe  beyond  any  contingencies  or 
even  to  be  as  safe  as  those  of  other  employers : 
Ibid. 

68.  An  employer  -who  introduces  improved 
and  complex  machinery  must  take  such  cor- 
responding precautions  to  keep  his  employees 
from  harm  in  using  it  as  are  customary  with 
prudent  men :  Swoboda  v.  Ward,  40  M.  420. 

69.  A  master  is  liable  for  injuries  to  his 
servant  resulting  from  the  master's  negli- 
gence in  exposing  the  servant  to  risks  which 
the  latter  is  incapable  of  appreciating:  Chi- 
cago <fc  N.  W.  R.  Co.  v.  Bayfield,  87  It  205. 

70.  An  employer  must  furnish  a  suitable 
place  in  which  his  servant,  with  due  care, 
may  do  bis  work  without  exposure  to  dangers 
that  are  not  usual  to  his  occupation  as  ordi- 
narily performed:  Swoboda  v.  Ward,  40  M. 
420;  Smith  v.  Peninsular  Car  Co.,  60  M.  501. 

71.  An  employer  is  not  liable  in  damages 
for  injuries  received  by  employees  who  have 
voluntarily  assumed  the  risks  of  the  employ- 
ment with  full  knowledge  of  the  methods  em- 
ployed: M.  C.  R.  Co:  v.  SmWison,  45  H.  212. 

72.  An  employee  assumes  the  risks  usually 
incident  to  the  employment:  Fort  Wayne,  J. 
AS.R.  Co.  v.  GOdersleeve,  88  M.  188;  Quincy 
Mining  Co.  v.  Kitts,  42  M.  84;  Day  v.  Toledo, 
C.  S.AD.R.  Co.,  42  M.  523;  Piquegno  v.  Chi- 
cago <fc  O.  T.  R.  Co.,  52  M.  40;  Richards  v. 
Sough,  58  M.  212;  Gardner  v.  M.  C.  R.  Co., 
58  M.  584;  Hewitt  v.  Flint  dk  P.  M.  R.  Co.,  67 
M.  61 ;  Itliek  v.  Flint  <fc  P.  M.  R.  Co.,  67  M. 
632;  Tuttle  v.  Detroit,  G.  E.  A  M.  R.  Co.,  122 
V.  a  189. 

73.  And  also  those  that  ordinary  observa- 
tion makes  apparent:  Kean  v.  Detroit  Copper 
Mills,  66  M.  277;  lUiek  v.  Flint  4  P.  M.  R. 
Co.,  67  M.  682. 

74.  An  employee  assumes  the  risks  of  Mb 
employment  when  the  machinery  used  is  not 
defective  and  the  usual  means  are  adopted  to 
guard  against  accident :  Swoboda  v.  Word,  40 
M.420. 

75.  there  is  no  breach  of  duty  in  employ- 
ing a  servant  subject  to  the  ordinary  risks  of 
the  employment  if  the  servant  himself  is  aware 
of  the  risks  and  consents  to  encounter  them : 
McGinnis  v.  Canada  Southern  Bridge  Co.,  49 
M.  466. 

76.  The  only  risks  which  a  servant  assumes 
are  those  which  properly  belong  to  his  employ- 
ment: Chicago  &N.W.R.  Co.  v.  Bayfield,  87 
M.205. 

77.  A  servant  does  not  assume  the  risk  of 
the  master's  negligence,  or  of  that  of  any  one 
to  whom  the  master  entrusts  his  superintend- 
ing authority:  Quincy  Mining  Co.  v.  Kitts,  42 
M.84. 


78.  It  seems  that  a  master  need  not  ex- 
pressly notify  his  servant  of  a  risk  where  the 
nature  of  the  business  and  of  the  risk  is  such 
that  the  only  effective  notice  he  can  have  is 
frcm  his  own  general  experience  and  the  vis- 
ible presence  of  that  from  which  the  danger  is 
to  be  apprehended :  M.  C.  R.  Co.  v.  Smithson, 
45  M.  212. 

78.  The  proprietor  of  a  lime-kiln  was  in  the 
habit  of  having  the  stone  removed  from  the 
base  of  the  kiln,  as  it  was  burned,  and  of  push- 
ing the  mass,  wedged  into  the  crater  above, 
down  into  the  emptied  space.  When  the 
mass  gave  way  those  who  were  upon  it  and 
crowding  it  down  would  step  back  to  the  mar- 
gin of  the  crater  to  escape  going  down  with 
it.  The  proprietor  had  an  inexperienced  laborer 
helping  him  at  his  work  when  an  unusually 
large  quantity  of  burned  stone  had  been  re- 
moved, and  he  did  not  warn  him  of  the  dan- 
ger. When  the  mass  dropped  the  workman 
fell  with  it  and  was  burned  to  death.  Held, 
that  his  employer  was  liable  for  causing  his 
death  by  negligence:  Parkhurtt  v.  Johnson, 
50  M.  70. 

80.  Where  extraordinary  risks  or  latent 
dangers,  of  which  the  workmen,  either  from 
ignorance  or  inexperience,  lack  knowledge, 
attend  the  employment,  the  employer  should 
caution  such  workmen  accordingly:  Smith  v. 
Peninsular  Car  Works,  60  M.  501. 

81.  The  infancy  of  an  employee  does  not  of 
itself  give  him  a  cause  of  action  against  his 
employer  for  setting  him  at  dangerous  work, 
if  it  appears  that  he  was  of  average  intelli- 
gence, that  bis  duties  were  explained  to  him 
when  he  entered  upon  the  employment,  and 
that  he  had  in  mind  Its  dangers  and  the  pur- 
pose to  avoid  them:  McGinnis  v.  Canada 
South  Bridge  Co.,  it  M.  466. 

88.  In  an  action  against  an  employer  for  an 
injury  caused  by  his  setting  plaintiff,  a  boy  of 
thirteen  years  old,  at  work  upon  a  dangerous 
machine,  it  is  not  proper  to  instruct  the  jury 
that  if  the  employee  was  properly  instructed 
the  employer  would  not  be  liable ;  the  ques- 
tions whether  the  machine  was  dangerous, 
and  whether  the  boy  was  too  young  to  under- 
stand its  dangerous  nature,  were  for  the  jury: 
Steiler  v.  Hart,  65  M.  644. 

(b)  Evidence;    presumptions;    burden 
of  proof. 

88.  The  question  whether  a  servant  is  act- 
ing within  the  scope  of  his  employment  de- 
pends upon  facts,  as  to  which  the  finding  of  a 
jury  is  conclusive:  Schulte  v.  HoUiday,  64 
M.78. 
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84.  In  an  action  for  damages  caused  by  the 
recklessness  of  defendant's  servant  in  leaving 
his  horse  unhitched,  it  is  proper  for  the  identi- 
fication of  the  turn-out  to  show  that  the  name 
of  defendant's  firm  appeared  on  the  vehicle: 
Ibid. 

85.  A  servant's  long  continued  and  noto- 
rious habit  of  leaving  his  master's  horse  un- 
hitched may  be  shown  in  an  action  against  the 
master  for  damage  caused  thereby :  Ibid. 

86.  Where  a  person  sued  for  damages  caused 
by  the  recklessness  of  a  driver  in  his  service 
defends  on  the  ground  that  the  team  belonged 
to  a  third  person  and  that  the  driver  was  in 
his  employment,  it  is  proper  to  show  that  de- 
fendant and  the  third  person  had  been  in  part- 
nership until  shortly  before  the  injury :  Ibid. 

87.  Where,  in  an  action  for  injury  caused 
by  sparks  from  a  burner,  there  was  evidence 
that  warranted  the  inference  that  the  burner 
was  in  a  defective  condition,  it  was  proper  to 
show  that  when  a  change  had  been  made  after 
the  damage  was  done  the  dangerous  emission 
of  sparks  ceased:  Alpern  v.  Churchill,  58  M.  607. 

88.  Testimony  to  prove  want  of  reasonable 
care  need  not  be  such  as  to  drive  the  jury  to 
that  conclusion:  Mynning  v.  Detroit,  L.  <fc  N. 
R.  Co.,  67  M.  677. 

And  further  as  to  evidence  in  actions  for 
damages  from  negligence,  see  Evidence,  §§  43- 
58,  75-84,  110, 124,  126,  142,  148,  156,  183,  189, 
897,  400-402,  415,  424,  561,  562,'  566-578,  577, 
581,  599-605,  609-612,  884,  885,  924. 

88.  The  owner  of  a  stallion  was  sued  for  the 
value  of  a  mare  that  was  ruined  by  service 
per  rectum.  Held  error  to  require  plaintiff  to 
show  that  such  service  was  due  to  defendant's 
negligence ;  the  inference  would  be  that  it  was : 
Peer  v.  Ryan,  54  M.  224. 

80.  Negligence  cannot  be  presumed  in  an 
action  for  injury  arising  therefrom,  but  it 
must  be  proved  affirmatively :  Grand  Rapids 
&  I.  JR.  Co.  v.  Judson,  84  M.  506;  Grand  Rap- 
ids &  I.  R.  Co.  v.  Huntley,  38  M.  587;  Mar- 
quette, H.  <fc  O.  R.  Co.  v.  Kirkwood,  45  M.  51 ; 
Brown  v.  Street  R.  Co.,  49  M.  153;  MitcluU  v. 
Chicago  <fc  G.  T.  R.  Co.,  51  M.  286. 

91.  Negligence  must  be  affirmatively  proved; 
but,  like  other  facts,  it  may  be  shown  by  irre- 
sistible inference  from  circumstances:  Alpern 
v.  Churchill,  58  M.  607. 

92.  Negligence  may  sometimes  be  inferred 
from  all  the  evidence  taken  together,  even 
though  the  only  direct  evidence  on  the  subject 
tends  to  negative  it;  and  wherever  the  facts 
might  support  different  inferences  it  is  a  ques- 
tion for  a  jnry :  Croaby  v.  Detroit,  G.  H.  tfe  M. 
R.  Co.,  68  M.  458. 

93.  Negligence,  when   relied   upon  as   a 


cause  of  action,  must  be  proved.  It  may  be 
inferred  from  facts  proved,  but  not  from  mere 
conjecture:  Hewitt  v.  F.  &P.M.R.  Co.,  67 
M.61. 

94.  Negligence  must  be  founded  on  com- 
petent evidence,  and  will  not  be  presumed 
from  the  mere  fact  of  the  occurrence  of  the 
accident  on  the  defendant's  land:  Early  v. 
Lake  Shore  <fc  M.  S.  R.  Co.,  66  M.  —  (June 
16,  *87). 

95.  Negligence  is  not  to  be  presumed,  but 
must  be  affirmatively  proved  by  the  party  al- 
leging it  in  the  manner  pleaded;  and  the 
burden  of  proof  is  on  plaintiff  to  show  that  de- 
fendant was  entirely  responsible  for  the  injury 
complained  of  by  reason  of  the  neglect  pleaded, 
and  that  the  party  injured  did  not  contribute 
to  it:  Mynning  v.  Detroit,  L.  &  N.  R.  Co.,  59 
M.257. 

96.  Negligence  cannot  be  presumed  against 
the  defendant  in  an  action  for  personal  injury 
if  it  did  nothing  outside  of  the  usual  course  of 
its  business,  unless  that  course  of  business  was 
itself  improper,  or  special  circumstances  re- 
quired particular  caution :  Mitchell  v.  Chicago 
&Q.T.R.  Co.,  51  M.  236. 

97.  There  is  no  presumption  of  negligence 
in  not  turning  out  of  the  travelled  track  to 
avoid  colliding  with  a  team  hitched  by  the 
roadside,  but  negligence  must  be  proved :  Jos- 
lin  v.  Le  Baron,  44  M.  160. 

98.  In  an  action  for  negligent  injury  plaint- 
iff has  the  burden  of  showing  defendant's  neg- 
ligence: Le  Baron  v.  Joslin,  41  M.  313. 

99.  In  an  action  to  recover  damages  sus- 
tained because  of  defendant's  negligence  the 
burden  of  proof  is  on  plaintiff  to  show  that 
the  injured  party  was  exercising  ordinary  care 
at  the  time  of  the  injury,  and  that  the  injury 
was  the.  result  of  defendant's  negligence: 
Mynning  v.  Detroit,  L.  <fc  N.  R.  Co.,  67  M.  677 
(Jan.  5,  '88). 

100.  In  an  action  for  injury  to  a  person 
crossing  a  defective  bridge  with  a  team  it  was 
error  to  charge  that  the  fright  of  a  team  was 
no  defence  unless  the  jury  found  it  was  caused 
by  something  else  than  the  defect,  for  that 
places  the  burden  upon  the  defence  of  proving 
that  it  was  something  else;  while  in  fact  it 
was  the  plaintiff's  duty  to  establish  his  own 
case  and  show  the  affirmative  fact,  if  it  ex- 
isted, that  the  defect  caused  the  fright :  Merkle 
v.  Bennington,  58  M.  157. 

101.  If  a  servant  shows  that  he  has  been 
injured  in  consequence  of  an  unusual  risk  due 
to  his  master's  negligence  the  master  has  the 
burden  of  showing  that  the  servant  kne.w  of 
the  increased  danger:  Swoboda  v.  Ward,  40 
11420. 
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102.  In  an  action  for  injury  caused  by  the 
conduct  of  a  servant  the  burden  of  proof  is 
not  on  plaintiff,  after  he  has  shown  that  at  the 
time  the  injury  was  done  the  servant  was  in 
the  employment  of  defendant  in  his  regular 
business,  to  show  further  that  he  was  acting 
in  the  course  of  his  employment :  Schulte  v. 
HoUiday,  54  M.  73. 

103.  Where  a  servant,  while  on  an  errand 
for  his  master,  drove  against  a  foot  passenger, 
the  master  when  sued  for  the  injury  has  the 
harden  of  showing  that  the  servant  was  not 
engaged  in  die  course  of  his  employment,  but 
was  driving  around  for  pleasure :  Cleveland  v. 
Newsom,  45  M.  62. 

(c)  Whether  question  of  law  or  fact. 

104.  A  question  of  negligence  is  a  question 
of  fact  as  a  general  rule :  Detroit  &  M.  R.  Co. 
v.  Van  Steinburg,  17  M.  99;  Lake  Superior 
Iron  Co.  v.  Erickson,  39  M.  492 ;  Le  Baron  v. 
Jodin,  41  II.  313. 

105.  The  question  of  diligence  or,  reason- 
able care  is  generally  one  of  mixed  law  and 
fact  and  never  exclusively  one  of  fact;  juries 
may  act  upon  it  only  where  there  is  evidence 
tending  to  prove  it;  the  existence  of  such  evi- 
dence and  its  relevancy,  and  tendency  to 
prove  diligence,  are  questions  of  law ;  so,  also, 
where  there  is  no  evidence  tending  to  prove 
diligence,  and  where  facts  found  or  admitted 
are  such  that  all  reasonable  men  will  be  likely 
to  draw  from  them  the  same  inference:  Lake 
Store  *  M.  8.  R.  Co.  v.  Miller,  25  M.  274.       - 

106.  If  the  question  of  negligence  depends 
upon  a  disputed  state  of  facts,  or  if  the  facts, 
though  not  disputed,  are  such  that  different 
minds  might  honestly  draw  different  conclu- 
sions from  them,  the  court  cannot  give  posi- 
tive instructions,  but  must  leave  the  jury  to 
draw  their  own  conclusions  upon  the  facts 
and  upon  the  question  of  negligence  depend- 
ing upon  them :  Detroit  <fc  M.  JR.  Co.  v.  Van 
Steinburg,  17  M.  99. 

107.  To  warrant  the  court  in  any  case  in 
instructing  the  jury  that  the  plaintiff  was 
guilty  of  negligence  the  case  must  be  so  clear 
against  him  as  to  warrant  no  other  inference : 
Ibid. 

108.  Where  the  case  upon  the  facts  is  not 
free  from  doubt  the  court  should  submit  the 
question  of  negligence  to  the  jury:  Sheldon  v. 
Flint  &  P.  M.  R.  Co.,  59  M.  172;  Mynningv. 
Detroit,  L.  *  N.  R.  Co.,  69  M.  257. 

109.  The  question  of  negligence,  where  the 
testimony  is  conflicting,  is  for  the  jury: 
Mynning  v.  Detroit,  L.  <fc  N.  R.  Co.,  94  M.  98. 

110.  Where  there  is  any  evidence  of  negli- 


gence the  case  should  go  to  the  jury:  Nelson 
v.  Lumbermen's  Mining  Co.,  65  M.  283  (April 
14,  *87). 

111.  The  question  of  negligence,  where 
there  is  any  evidence  fairly  tending  to  prove 
it,  is  for  the  jury :  Hassenyer  v.  M.  C.  R.  Co., 
48  M.  205. 

112.  Whether  it  is  negligence  to  drive 
across  a  city  street  a  horse  harnessed,  and 
drawing  a  whiffletree  with  a  long  chain  at- 
tached, such  as  is  commonly  used  in  moving 
lumber,  is  a  question  for  the  jury,  especially 
where  the  driver  is  shown  to  have  been  negli- 
gent in  his  manner  of  driving:  Bueekv.  Lind- 
say, 65  M.  105. 

113.  An  employee  was  killed  by  a  knife 
flying  out  of  a  rapidly  revolving  shaper-head, 
the  first  time  it  was  used,  and  as  soon  as  it 
reached  its  highest  velocity,  before  it  was  ap- 
plied to  cutting  lumber.  The  head  was  got 
up  on  a  new  plan,  and  differed  from  others  in 
use,  particularly  in  the  device  employed  to 
check  the  knife's  centrifugal  tendency.  The 
head  was  made  accurately  from  the  plan. 
Held,  that  the  fact  that  the  knife  did  fly  out 
when  fastened  in  as  well  as  it  was  designed 
to  be,  had  a  tendency  to  prove  that  the  design 
was  bad,  and  that  the  case  should  have  gone 
to  the  jury  on  the  question  whether  the  im- 
plement was  reasonably  safe  and  properly  de- 
signed, and  whether  the  principle  involved  in 
it  was  not  a  departure  from  safe  methods  as 
before  applied:  Marshall  v.  Widdicomb  Fur- 
niture Co.,  67  M.  167. 

114.  In  an  action  for  injury  from  a  mining 
blast  the  questions  whether  any  notice  was 
given  before  the  blast  was  fired,  and,  if  so, 
whether  it  was  sufficient,  are  questions  of 
fact;  and  if  there  is  any  conflict  in  the  evi- 
dence it  must  go  to  the  jury:  Beauchamp  v. 
Saginaw  Mining  Co.,  50  M.  168. 

115.  Whether,  in  a  particular  case,  there 
is  negligence  in  the  management  of  a  steam- 
engine  as  a  means  of  locomotion  in  a  high- 
way is  a  question  of  fact  for  the  jury:  Ma- 
comber  v.  Nichols,  84  M.  212. 

119.  In  an  action  for  fatal  injury  the  jury 
may  properly  consider  how  far  the  victim  bad 
knowledge  of  the  danger  and  how  far  he  re- 
lied on  the  action  and  the  presumed  knowl- 
edge of  his  superiors :  James  v.  Emmet  Min- 
ing Co.,  55  M.  885. 

117.  The  degree  of  care  required  of  a 
party  is  a  question  of  law  for  the  court  and 
should  not  be  left  to  the  jury  to  determine,  as 
it  would  be  by  a  charge  that  he  must  exercise 
"  such  a  degree  of  care  as  the  law  requires:" 
Anderson  v.  Thunder  Bay  River  Boom  Co., 
67  II.  216. 
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118.  The  question  whether  there  is  evi- 
dence tending  to  show  negligence  is  one  of 
law,  to  be  determined  from  the  testimony 
only.  Where  the  court  is  in  doubt,  the  case 
should  go  to  the  jury:  Palmer  v.  Harrison, 
57  M.  182. 

119.  If  the  jury  are  satisfied  from  all  the 
circumstances  that  defendant  was  wanting  in 
due  care,  plaintiff  is  entitled  to  their  general 
verdict,  though  they  are  unable  to  describe  or 
define  the  want  of  care ;  and  special  questions 
requiring  them  to  state  what  defendant  did 
or  omitted  should  not  be  allowed:  Peer  v. 
Ryan,  54  M.  224. 

II.  Respondeat  superior;  negligenok 

OP    CONTRACTOR  AND    FELLOW-SERV- 
ANT; WHO  DEEMED  FELLOW-SERVANT. 

120.  Where  a  trespass  is  committed  by  the 
subordinate  employees  of  a  corporation,  the 
doctrine  respondeat  superior  applies  to  the 
corporation  rather  than  to  its  agent  in  charge : 
Bath  v.  Caton,  87  M.  199. 

121.  Where  an  employee  is  exercising  a 
distinct  and  independent  employment,  and  is 
not  under  the  immediate  control,  direction  or 
supervision  of  the  employer,  the  latter  is  not 
responsible  for  the  negligence  or  carelessness 
of  the  employee :  De  Forrest  v.  Wriglit,  2  M. 
868. 

122.  So,  where  a  public  licensed  drayman 
was  employed  to  draw  merchandise  from  a 
warehouse  and  deliver  at  the  store  of  his  em- 
ployer, and  through  his  carelessness  a  barrel 
of  the  merchandise  rolled  against  and  injured 
the  plaintiff,  the  employer  was  held  not  liable: 
Ibid. 

123.  To  render  an  employer  liable  for  the 
fault  or  negligence  of  his  employee,  the  in- 
jury complained  of  must  arise  in  the  course 
of  the  execution  of  some  service  lawful  in  it- 
self, but  negligently  or  unskilfully  performed : 
Moore  v.  Sanborne,  2  M.  519. 

124.  A  master  is  liable  for  an  injury  done 
by  bis  servant  in  the  course  of  his  employ- 
ment, where  the  latter  acted  carelessly  and 
recklessly  and  in  negligent  disregard  of  his 
master's  instructions,  but  not  if  the  injury  was 
wanton,  wilful  and  intentional.  Recklessness 
is  only  a  high  degree  of  negligence ;  the  mas- 
ter's responsibility  is  not  affected  by  the  de- 
gree :  Cleveland  v.  Newsom,  45  M.  02. 

125.  Acts  not  fairly  or  reasonably  incident 
to  tbe  nature,  character  or  purpose  of  the  busi- 
ness in  which  the  servant  is  employed,  or  not 
in  the  discharge  of  the  duties  entrusted  to 
him,  do  not  render  the  master  liable:  Wiltse 
v.  State  Road  Bridge  Co.,  63  M.  639. 


126.  The  manufacturer  of  an  elevator 
which  had  been  in  use  two  or  three  days  sent 
an  employee,  at  the  purchaser's  request,  to 
see  what  was  the  matter  with  it  After  tak- 
ing the  car  to  an  upper  floor  the  latter  said  to 
one  of  the  purchasers,  "  Let  us  load  it  up," 
and  the  purchaser  accordingly  directed  a  serv- 
ant to  assist  in  the  loading.  The  elevator  fell 
while  being  loaded,  and  the  servant  was  hurt. 
Held,  that  he  had  a  right  of  action  against  the 
manufacturer,  who  was  in  possession  by  his 
employee:  Necker  v.  Barvey,  49  M.  517. 

127.  A  master  is  liable  for  the  negligent 
driving  of  a  servant,  even  while  the  latter  ia 
acting  temporarily  for  a  third  person  who  has 
hired  the  team  and  its  driver  from  the  master : 
and  it  is  immaterial  that  the  person  hiring  ex- 
pressly asked  for  the  services  of  this  particular 
driver:  Joslin  v.  Grand  Rapids  Ice  Co.,  60 
M.516. 

128.  When  the  .keeper  of  a  boat  laid  up  in 
winter  quarters  has  positive  orders  from  the 
owner  to  allow  no  one  on  board  without  a  per- 
mit, and,  disregarding  such  orders,  invites  on 
board  a 'person  who  is  injured  by  falling 
through  an  open  hatchway,  the  owner  of  the 
boat  is  not  liable  for  injuries  sustained  thereby : 
Caniffv.  Blanchard  Navigation  Co.,  G6  M.  638 
(July  7,  '87> 

When  master  not  liable  for  servant's  negli- 
gence causing  fire  to  spread,  see  Damages, 
§408. 

128.  One  who  obtained  a  license  from  the 
city  to  encumber  the  street  adjacent  to  his 
premises  for  the  purpose  of  filling  his  ice-house, 
and  hired  another  to  do  the  work  under  aeon- 
tract,  was  held  liable  for  injuries  to  passers-by, 
arising  from  the  letter's  negligence,  as  for  tbe 
negligence  of  an  agent :  Darmstaetter  v.  Moy- 
nahan,  27  M.  188. 

130.  A  husband  or  a  father  is  not  liable  for 
an  injury  resulting  from  his  wife's  or  his  son's 
negligent  driving,  unless  the  use  of  the  vehi- 
cle driven  is  in  some  way  connected  with,  his 
authority  or  fault:  Ricci  v.  Mueller,  41  M. 
214;  Brohl  v.  Lingeman,  41  M.  711. 

131.  A  corporation  may  be  held  liable  for 
a  contractor's  neglect  in.  not  properly  guard- 
ing against  danger  from  an  excavation  in  a 
public  street:  Detroit  v.  Corey,  9  M.  165. 

That  the  negligence  of  a  municipal  officer 
does  not  render  the  municipality  liable  as  for 
tbe  negligence  of  an  agent,  see  .Cities  and 
Villages,  §  419. 

132.  Where  a  mining  corporation  contract- 
ing for  the  removal  of  ore  reserves  to  itself 
such  arrangements  as  are  necessary  for  the 
protection  of  workmen,  it  is  liable  for  such  in- 
juries as  happen  to  employees  of  the  contract- 
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ore  without  the  fault  of  the  employees:  Lake 
Superior  Iron  Co.  v.  Erickson,  89  It  492. 

133.  A.  leased  his  mine  to  B„  B.  agreeing 
to  become  responsible  for  any  injuries  to  work- 
men, etc.  A.  retained  no  control  over  the 
mine,  which  was  in  an  ordinarily  safe  condi- 
tion. One  of  B.'s  workmen  was  injured  by  a 
fall  of  rock  in  the  mine.  Held,  that  A.  could 
not  be  made  liable  for  damages:  Samuelson  v. 
Cleveland  Iron  Mining  Co.,  49  M.  164. 

134.  Where  a  boom-company  which  has 
built  a  series  of  dams  in  a  river  lets  to  con- 
tractors the  work  of  driving  and  delivering  to 
itself  at  the  mouth  of  the  river  a  large  quantity 
of  its  logs,  it  is  liable  for  the  damages  caused 
to  a  third  person  by  floods  which  the  condi- 
tions of  the  contract  rendered  necessary  in 
the  contractors'  operations:  McDonald  v.  Rifle 
Boom  Co.,  71  M.  —  (June  22,  '88). 

135.  A  bridge  company  is  not  liable  to  one 
who,  in  driving  over  its  bridge,  is  injured  by 
season  of  his  horse  becoming  frightened  at 
-bjects  displayed,  negligently  or  otherwise,  by 
*Jie  toll-keeper,  on  her  premises,  at  the  en- 
trance of  the  bridge;  such  premises  having 
been  leased  to  the  toll-keeper  by  the  company, 
and  being,  during  the  continuance  of  the  lease, 
beyond  the  company's  control:  Wiltse  v.  State 
Road  Bridge  Co.,  63 M.  689. 

138.  The  extent  to  which  a  foreman  was 
affected  by  intoxication  when  he  gave  direc- 
tions to  an  employee  is  a  question  for  the  jury 
in  an  action  by  the  employee  for  injuries  sus- 
tained in  obeying  such  directions: ■  Kean  v. 
Detroit  Copper  Mills,  66  M.  277. 

137.  Where  a  foreman  and  an  inferior  em- 
ployee have  equal  knowledge  of  the  danger 
accompanying  an  act  required  by  the  foreman 
to  be  performed  in  respect  to  certain  machin- 
ery, the  employee  can  comply  with  the  order 
or  not  as  he  chooses,  and  the  employer  is  not 
liable  if  be  is  injured  in  complying,  even 
though  the  dangerous  nature  of  the  act  is  not 
explained  to  him  by  the  foreman :  Ibid. 

138.  An  employer  is  not  liable  to  an  em- 
ployee for  injuries  resulting  from  negligence, 
misconduct  or  unskilf  ulness  of  fellow-servants 
engaged  in  the  same  general  employment, . 
where  the  employer  himself  is  not  in  fault: 
M.  C.  R.  Co.  v.  Leakey,  10  M.  193;  Davit  v. 
D.&M.R.  Co.,  20  M.  105;  M.  C.  R.  Co.  v. 
Dolan,  32  M.  510;  Henry  v.  Lake  Shore  &  M. 
S.  R.  Co.,  49  M.  495;  Hewitt  v.  Flint  <&  P.  M. 
R.  Co.,  67  M.  61. 

139.  A  servant  assumes  the  risk  of  injury 
from  the  carelessness  of  fellow-servants,  pro- 
vided they  have  been  prudently  chosen  and 
not  retained  in  the  employer's  service  after 


he  has  knowledge  of  their  unfitness  or  negli- 
gence: Quincy  Mining  Co.  v.  Kitts,  42  M.  34. 

140.  A  servant  assumes  tbe  risk  of  a  fellow- 
servant's  negligence,  even  though  the  latter  is 
in  a  position  of  greater  responsibility  or  a  dif- 
ferent line  of  employment,  so  long  as  both  are 
in  the  same  general  business,  so  that  the  negli- 
gence of  one  may  contribute  to  the  danger  of 
the  other:  Ibid. 

141.  Employers  are  bound  to  have  safe 
rules  of  business,  use  care  in  selecting  their 
immediate  agents,  and  remove  such  persons  or 
change  such  regulations  as  they  believe  to  be 
unfit:  M.  C.  R.  Co.  v.  Dolan,  82  M.  510. 

142.  Employers  are  not  bound  to  treat  an 
agent  as  incompetent  unless  for  some  error  or 
misconduct  going  to  his  general  fitness:  Ibid. 

143.  Employers  have  a  right  to  trust  that 
an  agent  or  officer  carefully  chosen  will  use 
good  judgment  in  making  his  appointments 
and  doing  his  own  duties,  and  to  rest  in  that 
belief  until,  in  the  exercise  of  the  general  vig- 
ilance which  devolves  on  them,  they  find  they 
have  erred:  Ibid. 

144.  A  master  is  liable  for  injuries  to  serv- 
ants that  spring  from  such  negligent  jacts  of 
fellow-servants  as  are  due  to  their  incompe- 
tency if  the  master  himself  has  been  negligent 
in  selecting  competent  servants,  or  has  kept 
incompetent  ones  after  hearing  of  their  unfit- 
ness, or  when  he  might  have  heard  of  it  by 
using  ordinary  care  in  making  inquiry :  Hilts 
v.  C.  *  O.  T.  R.  Co.,  55  M.  487. 

145.  A  master  cannot,  by  delegating  it  to 
another,  relieve  himself  of  the  duty  of  exer- 
cising due  care  in  the  employment  and  reten- 
tion of  competent  servants,  and,  if  he  does 
delegate  it  to  a  general  manager,  foreman 
or  superintendent,  he  remains  responsible: 
Quincy  Mining  Co.  v.  Kitts,  42  M.  84. 

146.  Actions  by  employees  against  tbeir 
employer,  for  injuries  caused  by  fellow-serv- 
ants, are  based  on  the  actual  negligence  of  the 
defendant  or  of  some  representative  who  is 
held  in  law  to  personate  him ;  and,  whera  the 
business  requires  tbe  employment  of  many 
servants,  beyond  the  possible  constant  super- 
vision of  either  the  employer  or  of  such  repre- 
sentative, there  can  be  no  negligence  without 
the  failure  to  use  such  precautions  in  choosing 
agents  and  guarding  against  perils  as  diligent 
prudence  and  foresight  require:  Smith  v. 
Flint  <fc  P.  M.  R.  Co.,  46  M.  258. 

147.  Where  an  employer  has  shown  due 
care  in  the  choice  of  bis  servants,  no  presump- 
tion of  tbe  latter" s  unfitness  arises  afterwards ; 
but  if  it  appears  that  a  servant  has  been  re- 
peatedly guilty  of  carelessness  or  incompe- 


Digitized  by 


Google 


20S 


NEGLIGENCE,  II,  in  (a). 


tency  it  is  for  the  jury  to  determine  whether 
the  master  knew  of  it  or  would  have  known 
if  he  had  exercised  ordinary  care :  M.C.R.  Co. 
v.  Gilbert,  46  M.  176. 

148.  In  an  employee's  action  against  his  em- 
ployer for  injuries  sustained  by  being  caught 
in  a  machine,  when  the  injury  complained  of 
is  claimed  to  have  resulted  from  obedience  to 
a  foreman's  directions,  evidence  that  the  fore- 
man was  a  man  of  intemperate  habits,  and 
that  he  had  been  discharged  for  getting  drunk 
bnt  had  been  reinstated,  is  competent:  Kean 
v.  Detroit  Copper  Mils,  66  M.  877. 

149.  The  negligence  of  a  servant  in  a  par- 
ticular instance  cannot  well  be  shown  by  tes- 
timony of  his  incompetency  or  carelessness  on 
other  occasions;  but  if  it  is  also  shown  that 
the  master  knew  of  the  cases  or  that  they  were 
of  such  a  character  and  so  frequent  that  he 
must  have  known  of  them,  he,  the  master, 
may  be  chargeable  with  negligence  in  retain- 
ing such  servant:  M.  C.  R.  Co.  v.  Gilbert,  46 
M.  176. 

150.  A  mining  captain  who  has  the  entire 
management  of  the  mine  without  direction  or 
interference  by  the  owner  occupies  the  owner's 
place  and  is  not  a  mere  fellow-servant  of  a 
laborer  employed  in  the  mine,  even  though 
he  was  not  appointed  directly  by  the  owner, 
but  only  by  the  owner's  agent.  And  the 
owner  is  liable  for  his  negligence:  Ryan  v. 
Bagaley,  60  M.  179. 

151.  A  common  workman  employed  about 
a  mine,  but  not  himself  a  miner,  is  not  a  fel- 
low-employee of  the  miners  in  any  such  sense 
that  he  cannot  recover  for  an  injury  caused 
him  by  the  mining  operations.  And  his  em- 
ployer is  bound  to  see  that  the  premises  where 
he  works  are  reasonably  safe :  James  v.  Em- 
met Mining  Co.,  65  M.  885. 

152.  One  who  has  furnished  suitable  mate- 
rials and  employed  competent  carpenters  to 
construct  scaffolding  to  be  used  by  them  in 
putting  the  cornice  upon  his  house  is  not  lia- 
ble, where  the  same  scaffolding  is  used  by 
painters  hired  to  paint  the  cornice,  for  inju- 
ries caused  to  one  of  the  painters  by  the  break- 
ing of  the  Fcaffolding.  The  carpenters  and 
painters  are  fellow-servants:  Hoar  v.  Merritt, 
63  M.  886. 

153.  Where  defendant  had  given  another 
person  full  control  of  erecting  a  building  and 
of  the  men  employed  thereon,  he  was  held 
liable  for  an  injury  to  a  workman  from  such 
person's  negligence,  even  though  such  person 
himself  worked  about  the  building:  Slater  v. 
Chapman,  67  M.  588. 

154.  A  boat's  mate  and  her  captain  are  fel- 
low-servants, and  if  one  is  injured  through 


the  other's  negligence  the  owner  of  the  boat 
is  not  liable:  Caniffv.  Blanehard  Navigation 
Co.,  66  M.  638. 

155.  Whether  one  who  works  at  odd  jobs 
around  a  mill-yard  wherein  are  his  employer's 
saw-mill  and  salt-block,  and  who  occasionally 
loads  salt  on  a  barge  for  market,  is  the  fellow- 
servant  of  men  in  the  salt-warehouse  handling 
barrels,  so  as  to  preclude  his  recovery  for  in- 
juries received  from  a  descending  elevator 
through  their  negligence,  quere:  Sell  v.  Rietz 
Lumber  Co.,  70  M.  479. 

And  see  Railroads,  VI,  (b). 

III.    CoNTEIBTTTORY    NEGLIGENCE. 

(a)  In  general;  what  constitute*. 

156.  Where  an  injury  of  which  a  plaintiff 
complains  is  the  result  of  his  own  negligence 
or  fault,  or  of  the  fault  of  both  parties,  with- 
out intentional  wrong  on  the  part  of  the  de- 
fendant, no  action  can  be  maintained :  Will- 
iams v.  M.  C.  R.  Co.,  8  M.  859. 

167.  In  an  action  to  recover  for  an  injury 
arising  from  the  defendant's  negligence  in 
carrying  on  his  lawful  business  without 
wanton  or  intentional  wrong,  plaintiff  cannot 
recover  if  his  own  negligence  directly  or  prox- 
imately contributed  to  produce  the  injury: 
Lake  Shore  &  M.  S.  R  Co.  v.  Miller,  25  M. 
874. 

168.  One  cannot  recover  for  an  injury 
caused  by  another's  negligence  if  his  own 
negligence  contributed  thereto:  M.  C.  R.  Co. 
v.  Leahey,  10  M.  198;  Le  Baron  v.  Joslin,  41 
M.  813,  44  M.  160. 

169.  One  who  voluntarily  exposes  himself 
to  evident  risks  caused  by  another's  negli- 
gence cannot  recover  against  the  latter  for 
bodily  injuries  resulting  from  such  exposure, 
even  though  the  exposure  was  for  the  purpose 
of  saving  property  or  the  life  of  an  animal : 
Cook  v.  Johnston,  58  M.  487. 

160.  One  cannot  recover  for  injury  to  his 
horse  and  vehicle  resulting  from  defendant's 
negligence  in  driving  on  the  wrong  side  of  a 
highway,  if  by  using  ordinary  care  himself 
he  might  have  avoided  the  collision  which 
caused  it:  Daniels  v.  Clegg,  88  M.  88. 

161.  One  driving  a  carriage  on  a  dark  night 
is  not  guilty  of  contributory  negligence,  if, 
hearing  a  buggy  coming  at  full  speed  behind 
him,  he  takes  the  side  of  the  road  that  belongs 
to  him,  though  it  turns  out  that  if  he  had  re- 
mained where  he  was  he  would  have  escaped 
injury:  Flower  v.  Witkovsky,  69  M.  871  (April 
13,  '88). 

162.  Contributory  negligence  is  no  defence 
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if  defendant's  own  conduct  is  wanton,  wilful 
or  reckless,  and  results  in  the  injury  com- 
plained of:  Bouvrmeester  v.  Grand  Rapids  <fc 
l.U.  Co.,  68  M.  657. 

163.  Contributory  negligence  by  the  owner 
of  cattle  is  no  defence  to  his  action  for  inju- 
ries to  them  resulting  from  defendant's  neg- 
lect to  maintain  side-fencing  as  required  by 

'  statute  of  railroads:  Flint  A  P.  M.  R.  Co.  v. 
Lull,  38  M.  510 ;  Grand  Rapids  &  I.  R.  Co.  v. 
Cameron,  45  M.  451. 

164.  In  an  action  for  negligent  injury  neg- 
ligence by  plaintiff  which  did  not  contribute 
to  the  injury  need  not  be  regarded :  Marcott 
v.  Marquette,  H.  <fc  O.  R.  Co.,  47  M.  1. 

166.  Contributory  negligence  presumes  a 
careless  act  or  omission :  Swoboda  v.  Ward,  40 
M.420. 

166.  It  is  not  necessarily  negligence  to  take 
a  choice  of  risks,  or  to  do,  without  freedom  of 
choice,  an  act  involving  danger ;  but  it  is  neg- 
ligence to  Tisk  life  or  limb  merely  to  escape 
inconvenience  or  mental  vexation:  Lake 
Shore  &  M.  S.  R.  Co.  v.  Bangs,  47  M.  470. 

167.  Courts  are  bound  to  know  that  there 
is  a  difference  between  reasonable  care  and  no 
care  at  all,  or  utter  negligence,  and  that  if 
one  who  has  good  reason  to  apprehend  danger 
does  not  make  some  use  of  his  faculties  to  as- 
certain and  avoid  it,  he  does  not  exercise  the 
ordinary  or  reasonable  care  demanded  by  the 
circumstances :  Lake  Shore  &  M.  S.  R.  Co.  v. 
Miller,  25  M.  274. 

168.  But  no  one  k  bound  to  keep  a  con- 
stant lookout  against  dangers  which  could  not 
be  expected  to  exist  so  long  as  ordinary  care 
is  used  by  those  whose  action  only  can  cause 
them :  Grand  Rapids  <Sb  I.  R.  Co.  v.  Martin, 
41 H.  667. 

169.  Contributory  negligence  in  order  to 
constitute  a  defence  must  have  been  negligence 
contributing  to  the  injury  itself  for  which  the 
action  is  brought.  If  it  was  subsequent  negli- 
gence, and  only  contributed  to  increase  the 
injurious  consequences,  it  goes  to  the  amount 
of  recovery  only :  Brown  v.  Marshall,  47  M. 

170.  Every  one  may  use  his  own  property 
as  he  pleases,  provided  he  does  not  use  it  to 
the  injury  or  annoyance  of  others ;  and  his  own 
neglect  of  his  own  property  does  not  excuse 
another  for  injuring  it,  nor  constitute  con- 
tributory negligence :  Underwood  v.  Waldron, 
88  M.  282. 

170a.  Where  a  duty  rests  upon  parties 
jointly,  and  is  neglected  by  both,  neither  can 
sue  the  other  for  damages  resulting  from  their 
mutual  faults :  Ibid. 

171.  One  who  invites  another  to  bring  upon 
Vol.  II  — 14 


his  premises  for  use  a  dangerous  implement, 
knowing  it  to  be  such,  will  take  upon  himself 
the  consequences  which  naturally  follow: 
Marquette,  H.AO.R.  Co.  v.  Spear,  44  M.  16ft. 

172.  Contributory  negligence  cannot  be 
predicated  of  the  erection,  in  a  customary, 
lawful  and  proper  manner,  of  buildings  con- 
structed of  the  usual  material  upon  the  owner's 
premises,  even  though  there  are  establish- 
ments in  the  neighborhood  from  which  there 
is  risk  of  Are  or  damage.  And  the  owner  of 
such  buildings  is  not  bound  to  incur  the  ex- 
pense of  providing  his  buildings  with  extra 
safeguards:  Alpern  v.  Churchill,  53  M.  607. 

178.  The  owner  of  a  steam  saw-mill  near 
which  another  person  builds  a  railroad  and 
runs  an  engine  is  not  guilty  of  contributory 
negligence,  though,  having  knowledge  of  the 
dangerous  character  of  the  engine  in  the  way 
of  emitting  sparks,  he  allows  the  combustible 
offal  of  the  mill  to  accumulate  upon  his  prem- 
ises as  be  did  before  the  railroad  was  built : 
Kendrick  v.  Totcle,  60  M.  863. 

174.  One  who  is  familiar  with  boats  laid 
up  in  winter  quarters,  and  with  the  location 
and  condition  of  their  hatches,  is  guilty  of 
contributory  negligence  if  he  fails  to  exercise 
care  in  avoiding  an  open  hatchway  on  a  boat 
so  laid  up:  Caniff  v.  Blanchard  Navigation 
Co.,  66  M.  688. 

175.  One  who  in  broad  daylight  heedlessly 
steps  under  a  descending  elevator  is  guilty  of 
contributory  negligence:  Hutchins  v.  Priest- 
ley E.W.&  S.  Co.,  61  M.  252. 

176.  A  horse,  left  at  a  livery-stable  over 
night,  got  untied  and  ate  from  a  convenient 
bag  of  corn.  In  the  morning  his  owner  did 
not  water  him,  but  drove  him  eighteen  miles 
in  the  heat,  and  the  horse  became  injured. 
Held,  Chat  the  stable-keeper  could  be  held  re- 
sponsible in  case,  only,  it  was  found  that  he 
was  guilty  of  negligence,  and  that  the  owner 
of  the  horse  had  not  contributed  to  the  injury, 
either  in  fastening  the  horse  or  in  improperly 
driving  him :  Dennis  v.  Buyck,  48  M.  620. 

177.  Sparks  from  a  steam-thresher  set  fire 
to  some  bay  stored  on  the  premises.  The 
owner  of  the  hay  was  plowing  in  the  same 
field,  but  bad  made  no  protest  against  the  use 
of  the  thresher.  In  an  action  by  him  for  the 
negligent  destruction  of  the  hay,  it  was  held 
that  in  the  absence  of  proof  that  he  had  any 
special  knowledge  of  the  risk  of  using  such 
machinery,  or  of  the  skill  and  competency  of 
those  who  had  charge  of  it,  he  was  entitled  to 
an  instruction  that  if  he  did  not  consent  to, 
or  participate  in,  what  was  done,  he  was  not 
guilty  of  contributive  negligence :  Moomey  v. 
Peak,  57  M.  259. 
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178.  One  cannot  recover  for  an  injury  done 
his  wagon  by  collision  if  his  driver's  want 
of  ordinary  care  contributed  to  produce  the 
collision :  Mabley  v.  Kittleberger,  87  M.  860. 

179.  It  is  not  necessarily  negligence  to  walk 
in  the  travelled  part  of  a  city  street  if  it  is  not 
shown  that  it  is  usually  so  occupied  with  teams 
as  to  make  foot  travel  imprudent:  Cleveland 
v.  Newsom,  45  M.  62. 

180.  One  passing  along  the  sidewalk  of  a 
public  street  has  a  right  to  expect  some  warn- 
ing before  any  sudden  movement  across  it  of 
a  standing  train  of  cars,  and  when  injured  by 
the  sudden  backing  of  one,  without  warning, 
across  the  walk,  there  would  have  to  be  very 
positive  proof  of  negligence  on  his  part  to  de- 
feat his  right  of  recovery :  MoWilliatns  v.  De- 
troit Central  Mills,  31  M.  274. 

181.  Where  it  appears  that  a  plaintiff  suing 
for  an  injury  caused  by  an  obstruction  of  a 
highway  was  using  the  highway  on  a  proper 
errand  at  a  place  where  it  was  habitually  used 
and  where  an  obstruction  making  it  impracti- 
cable or  reckless  to  pass  would  have  been  un- 
lawful, and  where  plaintiff's  testimony  shows 
ordinary  care,  there  is  no  such  proof  of  con- 
tributory negligence  as  authorizes  the  court  to 
take  the  case  from  the  jury:  Laughlin  v. 
Grand  Rapids  Street  R.  Co.,  68  M.  220. 

182.  A  person  who,  in  the  lawful  use  of  a 
highway,  meets  with  an  obstacle  or  other  cause 
of  insufficiency,  may  yet  proceed  if  it  is  con- 
sistent with  reasonable  care  so  to  do ;  and  that 
is  generally  a  question  of  fact  for  the  jury,  de- 
pending on  the  nature  of  the  obstruction  or 
defect,  and  all  the  surrounding  circumstances: 
Harris  v.  Clinton,  64  M.  447. 

183.  Testimony  showing  that  plaintiff's 
wife  was  sick,  and  that  he  was  consequently 
anxious  to  reach  home,  when  it  is  admitted 
that  he  was  able  to  leave  home  to  attend  to 
his  ordinary  business,  cannot  be  shown  to  ex- 
cuse his  incurring  a  risk  that  he  might  not 
otherwise  have  taken  in  driving  along  a  dan- 
gerous highway:  Ibid. 

184.  A  man  walking  along  a  country  road 
upon  a  dark  night  stepped  into  a  hole,  for 
which  he  was,  however,  on  the  lookout.  Held, 
that  his  knowledge  of  the  defect  did  not  nec- 
essarily establish  his  negligence,  but  was  only 
a  fact  for  the  jury  to  consider  in  deciding 
whether  he  was  negligent  or  not:  Lowell  v. 
Watertpwn,  58  M.  568. 

185.  Where,  in  an  action  for  a  personal  in- 
jury, the  evidence  shows  that  defendant  took 
up  a  sidewalk  and  dug  a  ditch  across  and  left 
it  exposed  at  night,  and  that  plaintiff  stepped 
off  the  walk  upon  the  ground  and  then  fell 
into  the  ditch,  the  case  should  not  be  taken 


from  the  jury  on  the  ground  of  contributory 
negligence:  Flater  v.  Fey,  70  M.  644  (June 
15,  '88). 

186.  A  man  was  driving  a  traction-engine 
across  a  bridge.  The  bridge  gave  way  and  the 
driver's  foot  slipped  and  caught  in  the  chain 
so  that  he  was  seriously  hurt.  Held,  that  in 
an  action  for  the  injury  the  court  should  have 
charged,  if  there  was  evidence  to  support  the 
instruction,  that  the  driver  was  negligent  in 
having  no  guard  for  his  foot  if  he  knew  of  the 
danger,  or  in  removing  it  if  there  bad  been 
one :  Stebbins  v.  Keene,  55  M.  552. 

187.  One  who  crosses  a  bridge  with  an  un- 
usually heavy  load  does  so  at  his  own  risk: 
Fulton  Iron  Works  v.  Kimball,  52  M.  146. 

188.  There  is  contributory  negligence  in 
driving  across  a  bridge  so  recklessly  and  turn- 
ing off  from  it  so  abruptly  as  to  suffer  injury 
in  consequence  of  catching  the  wheel  in  or 
upon  some  crack  or  obstruction  not  in  the 
travelled  part  of  the  way.  And  it  is  no  excuse 
that  others  are  similarly  careless,  especially  if 
one  is  not  familiar  with  the  bridge  and  cannot 
therefore  rely  upon  the  carelessness  of  others : 
Abernethy  v.  Van  Bur  en,  52  M.  888;  Beckwith 
v.  Van  Buren,  66  M.  89. 

188.  Where  a  horse  in  a  highway  was 
driven  loose  to  a  watering  place  and  sustained 
an  injury  from  a  heap  of  stones  left  by  defend- 
ant in  the  highway  near  his  own  fence  and 
eight  or  ten  feet  outside  of  the  travelled  road, 
quere — the  cqurt  being  equally  divided  — 
whether  defendant  could  be  held  liable :  Ben- 
nett v.  Hazen,  66  M.  657. 

As  to  contributory  negligence  of  passengers 
on  railroad  and  street  cars,  see  Carriers, 
§§  128, 182,  184-150. 

As  to  contributory  negligence  in  actions 
for  injuries  against  railroads,  see  Railroads, 
VI,  (c),  (d);  and  in  actions  against  municipal 
corporations  for  defects  in  highways,  streets 
or  bridges,  see  Highways,  §§  176-219. 

190.  Where  a  clandestine  intruder  upon 
another's  premises  is  accidentally  injured 
while  the  lawful  possessor  is  expelling  him, 
his  contributory  negligence  should  be  consid- 
ered in  fixing  responsibility  therefor :  Taylor 
v.  Adams,  58  M.  187. 

(b)  In  case  of  employees. 

191.  A  fairly  intelligent  youth  of  sixteen  had 

his  hand  mutilated  by  the  jointer  in  a  planing- 
mill  where  for  two  weeks  he  had  been  at  work. 
He  had  had  no  previous  experience  with  such 
machinery,  but  the  dangerous  nature  of  the 
jointer  was  manifest  to  any  one  who  looked  at 
it,  and  he  would  not  have  been  hurt  if  he  had 
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not  laid  his  hand,  without  looking,  upon  the 
table  in  which  the  jointer  operated.  Held, 
that  the  injury  was  accidental,  and  he  could 
not  recover  for  it:  Palmer  v.  Harrison,  57  M.' 
182. 

192.  It  is  not  contributory  negligence  for 
an  employee  who  is  in  doubt  about  the  safety 
of  the  place  where  he  has  to  work  to  defer  to 
tiie  opinions  and  assurances  of  those  who  are 
supposed  to  know,  and  from  their  position 
are  bound  to  have  special  knowledge,  as  to 
whether  it  is  safe  or  not :  Lake  Superior  Iron 
Co.  v.  Erickson,  89  M.  492. 

193.  Where  a  servant  in  obeying  his  mas- 
ter's orders  incurs  the  risk  of  machinery  which 
it  is  reasonably  probable  may  be  safely  used 
by  extraordinary  caution  and  skill,  be  is  not 
guilty  of  concurring  negligence:  Chicago  A 
N.  W.  R.  Co.  v.  Bayfield,  87  M.  305. 

194.  A  servant  has  a  right  to  trust  the 
prudence  and  caution  of  his  employer,  and  to 
rely  upon  his  not  putting  him  in  charge  of  im- 
plements which,  from  improper  construction 
or  other  cause,  are  so  dangerous  that  a  pru- 
dent man  would  not  make  use  of  them :  Fort 
Wayne,  J.  <fc  S.  R.  Co.  v.  Qildersleeve,  88  M. 
133. 

195.  An  employee  has  a  right  to  assume 
that  it  is  safe  to  do  what  he  is  hired  to  do  un- 
less his  knowledge  warns  him  it  is  not:  James 
v.  Emmet  Mining  Co.,  55  M.  885. 

196.  An  employee  is  not  bound,  before 
beginning  work,  to  familiarize  himself  with 
the  condition  of  all  the  machinery  he  may 
come  in  contact  with.  It  is  enough  if  he 
knows  his  own  work  and  the  risks  directly 
connected  with  it:  Swoboda  v.  Ward,  40  M. 
420. 

197.  An  employee  who  voluntarily  remains 
in  service  in  spite  of  defects  in  the  machinery 
used  and  in  the  means  employed  to  guard 
against  accident,  and  without  any  promise  by 
the  employer  to  correct  them,  is  guilty  of  con- 
tributory negligence,  and  cannot  recover  for 
any  injury  he  may  suffer  in  consequence: 
Ibid. 

198.  A  servant  who  continues  without  ob- 
jection to  use  machinery  which  he  has  found 
to  be  unsafe  assumes  the  risk,  and  cannot  re- 
cover for  injuries  which  he  may  receive  in 
consequence  of  doing  so:  Richard*  v.  Rough, 
83  It  213. 

169.  A  workman  in  a  grain  elevator  stayed 
on  the  premises  during  the  time  allowed  him 
for  his  dinner.  Within  that  time  he  was  or- 
dered to  aid  in  opening  a  ventilator,  and,  by 
reason  of  a  defect,  sustained  injury  without 
fault  on  his  part.    Held,  that  his  employer 


was  liable :  Broderick  v.  Detroit  Union  JR.  B, 
etc.  Co.,  56  M.  261. 

,  200.  An  employee  in  an  iron  foundry  wag 
injured  in  consequenoe  of  the  slipping  of  a 
fellow-workman  on  an  icy  path,  over  which 
they  were  carrying,  under  orders  to  do  so,  a 
ladle  full  of  molten  iron.  Held,  that  the 
workmen  should  have  been  warned  of  the 
dangerous  character  of  the  service  arising 
from  the  contact  of  water  and  ice  with  melted 
iron,  and  that  without  such  warning  they 
could  not  be  charged  with  contributory  negli- 
gence in  not  declining  the  service,  or  in  not 
removing  the  ice  before  going  upon  it:  Smith 
v.  Peninsular  Car  Works,  60  M.  501. 

201.  A  laborer  in  a  saw-mill  who  under- 
takes to  saw  a  piece  of  scantling  by  leaning 
over  the  saw  with  one  arm  stretched  across  it, 
so  that,  if  he  slips,  the  destruction  of  bis  arm 
is  inevitable,  is  gnilty  of  contributory  negli- 
gence: Lindttrand  v.  Delta  Lumber  Co.,  66  M. 
254,  68  M.  261. 

202.  A  direction  to  a  workman  employed 
in  loading  slabs  on  a  defective  dump-oar  to 
fix  it  up  as  well  as  he  can  does  not  direct  him 
to  incur  danger  in  using  a  circular  saw  to 
which  he  is  not  accustomed,  nor,  if  it  did, 
would  it  justify  him  in  so  doing,  or  in  being 
careless  in  his  use  of  the  saw :  Ibid. 

203.  While  passing  from  a  pit- mine  on  an 
inclined  track  upon  which  a  "  skip-car  "  used 
in  taking  out  ore  was  run,  and  which  track 
was  generally  used  by  the  men,  it  being  the 
most  convenient  though  not  the  only  way  of 
reaching  the  mine,  an  employee  was  struck  by 
the  descending  car  lowered  by  the  foreman's 
direction  without  the  usual  signal  or  warning. 
In  an  action  for  the  injury  received,  held,  that 
the  question  of  plaintiff's  contributory  negli- 
gence was  for  the  jury :  Luke  v.  Wheat  Mining 
Co..  71  M.  —  (July  11,  '88). 

204.  A  workman  employed  in  a  saw-mill 
to  carry  slabs  from  the  gang-plank,  while  pull- 
ing backwards  at  one  that  was  too  heavy  for 
one  man  to  carry,  slipped  on  some  wet  bark 
and  fell  against  certain  cog-wheels  that  caught 
his  pantaloons  and  injured  him.  He  had  not 
been  warned  and  did  not  know  that  the  wheels 
were  uncovered.  Held,  that  the  question 
whether  he  was  guilty  of  contributory  negli- 
gence ought  to  have  been  left  to  the  jury: 
Svooboda  v.  Ward,  40  M.  420. 

As  to  when  the  employee  of  a  railway  com- 
pany will  be  precluded  from  recovering  for 
injuries  by  reason  of  his  knowledge  of  and 
failure  to  object  to  defects  in  appliances  or 
method  of  doing  business,  see  Railroads, 
VI,  (a). 
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(c)  Effect  of  age,  sex,  etc. 
See  Railroads,  §§  480-434.  • 

206.  In  judging  of  negligence  all  the  cir- 
cumstances are  to  be  taken  into  the  account, 
and  among  others  the  age  and  sex  of  the  per- 
son injured,  so  far  as  these  are  important: 
Hassenyer  v.  M.  C,  R.  Co.,  48  M.  205. 

206.  Duty  can  only  be  predicated  of  one 
who  has  capacity  to  understand  and  perform 
it ;  and  therefore  a  child  not  of  an  age  or  dis- 
cretion to  understand  the  danger  in  riding 
upon  the  front  platform  of  a  street-car  cannot 
be  charged  with  negligence  in  so  doing :  East 
Saginaw  C.  R.  Co.  v.  Bohn,  27  M.  608. 

207.  The  law  does  not  exact  of  any  one 
judgment  or  caution  not  naturally  to  be  ex- 
pected from  persons  of  his  age  and  capacity : 
Hargreaves  v.  Deacon,  26  M.  1. 

208.  Age  and  sex  should  be  considered  in 
deciding  the  question  of  the  negligence  of  one 
who  had  not  avoided  a  collision  on  the  high- 
way ;  if  the  care  is  such  as  would  ordinarily  be 
taken  by  a  person  of  the  age  and  sex  of  the 
party  concerned  there  is  no  negligence :  Dan- 
iels v.  Clegg,  28  M.  32. 

209.  The  caution  required  of  a  child  riding 
on  a  railroad  train  is  according  to  his  maturity 
and  capacity,  to  be  determined  by  the  circum- 
stances in  each  case;  and  the  degree  of  dis- 
cretion in  avoiding  danger  depends  upon  the 
child's  age  and  knowledge:  Ecliff  v.  Wabash, 
St.  L.&P.  R.  Co.,  64  M.  196. 

210.  The  age,  intelligence  and  experience 
of  one  who  has  suffered  from  an  injury  are  ad- 
missible, as  they  help  determine  whether  he 
has  been  guilty  of  contributory  negligence: 
Swoboda  v.  Ward,  40  M.,  420. 

211.  The  age  and  intelligence  of  a  laborer 
injured  by  machinery,  and  his  experience  in 
the  use  of  such  machinery,  may  be  considered 
by  the  jury  in  an  action  by  him  for  the  injury : 
Huizega  v.  Cutler  &  S.  L.  Co.,  61  M.  273. 

212.  The  age  of  a  person  injured  in  cross- 
ing a  railway  track  in  a  cutter  driven  by  an- 
other may  properly  be  considered  in  an  action 
against  the  company  for  the  injury,  as  bear- 
ing upon  contributory  negligence :  Young  v. 
Detroit,  Q.  H.  <fc  M.  R.  Co.,  56  M.  480. 

213.  Children  must  be  expected  to  act  upon 
childish  instincts,  and  those' who  are  answer- 
able for  their  safety  must  take  precautions  ac- 
cordingly, and  must  expect  them  to  meddle 
with  anything  that  is  likely  to  tempt  them  if 
left  exposed  to  their  view  and  within  their 
reach :  Powers  v.  Harlow,  53  M.  507. 

214.  A  child  of  tender  years  is  not  expected 
or  required  to  exercise  the  same  degree  of  care 


as  an  adult,  and  one  cannot  be  guilty  of  con- 
tributory negligence  unless  failing  to  exercise 
the  degree  of  care  that  would  be  reasonably 
expected  of  a  child  of  her  sex,  age  and  intelli- 
gence, under  all  the  surrounding  circum- 
stances: Cooper  v.  Lake  Shore  &M.S.R.  Co., 
66  H.  261. 

216.  When  contributory  negligence  it 
sought  to  be  attributed  to  a  child  the  child 
can  only  be  held  to  that  degree  of  care  which 
may  reasonably  be  expected  from  one  under 
the  same  conditions,  of  the  same  age,  sex,  in- 
telligence and  judgment:  Baker  v.  Mint  &  P. 
M.  R.  Co.,  68  M.  90. 

216.  It  is  not  a  rule  of  law  that  a  less  de- 
gree of  care  in  circumstances  of  danger  is 
required  in  a  woman  than  in  a  man ;  and  an 
instruction  to  that  effect  is  erroneous.  The 
rule  of  reasonable  care  and  prudence  knows 
nothing  of  sex :  Hassenyer  v.  M.  C.  R.  Co.,  48 
M.  205. 

As  to  contributory  negligence  of  person  in- 
toxicated, see  Carriers,  §§  150,  151. 

(d)  Evidence;  burden  of  proof ;  ques- 
tion of  fact  or  law. 

217.  Contributory  negligence  cannot  be 
shown  by  the  statement  of  one  who  had  no 
personal  knowledge  of  it:  Hitchcock  v.  Bur- 
gett,  88  M.  501. 

218.  In  an  action  to  recover  damages  aris- 
ing from  a  collision  on  a  highway,  the  burden 
of  proof  is  on  the  plaintiff  to  prove  negligence 
and  misconduct  on  the  other's  part,  and  to 
show  ordinary  care  and  diligence  on  his  own: 
Daniels  v.  Clegg,  28  M.  32. 

219.  In  cases  of  collision  of  vessels  the  bur- 
den of  proof  is  on  plaintiff  not  only  to  show 
negligence  on  defendant's  part,  but  ordinary 
care  on  his  own :  Drew  v.  The  Chesapeake,  8 
D.38. 

220.  If  plaintiff  brings  action  for  a  negli- 
gent injury,  and  the  action  of  the  two  parties 
must  have  concurred  to  produce  it,  it  devolves 
upon  him  to  show  that  he  was  not  guilty  of 
negligence ;  and  if  he  gives  no  evidence  to  es- 
tablish that  fact,  the  court  may  properly  in- 
struct the  jury  that  they  should  return  a  ver- 
dict for  defendant :  Detroit  <fc  M.  R.  Co.  v.  Van 
Steinburg,  17  M.  99. 

221.  In  an  action  for  negligent  injury 
plaintiff  may  show  that  the  person  injured 
had  exercised  due  care,  and  had  not  contrib- 
uted to  the  injury ;  this  need  not  be  shown  by 
direct  evidence,  but  may  be  inferred,  from  the 
circumstances:  Billings  v.  Breinig,  46  M.  65. 

222.  In  an  action  for  a  negligent  injury  the 
burden  of  proof  is  on  plaintiff  to  show  that 
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•he  acted  with  due  care,  or  that  her  own  neg- 
ligence did  not  contribute  to  the  injury,  as 
well  as  that  the  company  was  guilty  of  such 
negligence.  It  was  error  to  charge  that  "  the 
plaintiff  is  not  bound  to  prove  more  than 
enough  to  raise  a  fair  presumption  of  negli- 
gence on  the  part  of  the  defendant,  and  of  re- 
sulting injury  to  herself,  and  if  she  does  this, 
she  is  entitled  to  recover  unless  the  defendant 
produce  evidence  sufficient  to  rebut  the  pre- 
sumption : "  L.  S.  <fc  M.  S.  R.  Co.  v.  Miller,  25 
M.874. 

223.  The  burden  of  showing  that  plaintiff 
in  an  action  for  a  railway  injury  was  guilty  of 
contributory  negligence  is  upon  defendant: 
Guggenheim  v.  L.  8.  &  M.  S.  R.  Co.,  66  M.  150 
(June  9,  '87). 

224.  In  am  action  for  negligent  injury,  if 
the  proofs  are  such  that  reasonable  minds  may 
differ  as  to  the  fact  of  contributory  negligenoe, 
the  case  should  go  to  the  jury ;  its  absence 
need  not  be  conclusively  shown:  Teipelv.  Bit- 
ttmtegen,  44  M.  461. 

225.  Contributory  negligence  depends  on 
what  the  party  is  bound  to  expect,  and  the 
case  should  not  be  taken  from  the  jury  when 
to  do  so  will  prevent  their  giving  to  either 
party  the  benefit  of  any  inference  which  might 
be  drawn  from  a  comparison  of  all  the  facts : 
8Uud  v.  Grand  Rapids  A  I.  R.  Co.,  57  M.  240. 

220.  The  fact  of  contributory  negligenoe  is 
for  the  jury  to  determine  from  all  the  circum- 
stances, if  the  facts  tending  to  establish  it  are 
disputed,  and  especially  if  it  appears  that  the 
plaintiff  bad  exercised  care  and  would  not 
have  been  likely  to  be  hurt  if  defendant  had 
done  his  duty :  Palmer  v.  Detroit,  L.  <fc  L.  M. 
£.  Co.,  55  M.  1. 

227.  When  the  fact  of  contributory  negli- 
gence depends  on  the  credibility  of  witnesses 
or  upon  inferences  in  which  intelligent  per- 
sons may  honestly  differ,  it  is  a  question  for 
the  jury:  Stooboda  v.  Ward,  40  M.  420. 

228.  In  an  action  for  injury  the  neglect  of 
my  precaution  by  plaintiff  can  only  raise  a 
question  of  contributory  negligenoe  for  the 
jury:  Lewis  t>.  Flint  <&  P.  M.  R.  Co.,  64  M.  55. 

228.  Where  the  whole  of  the  testimony 
and  all  legitimate  inferences  therefrom  show 
that  injury  arose  from  want  of  due  care  on 
the  part  of  the  injured  person,  the  question 
of  contributory  negligence  is  one  of  law  for 
the  court :  Mynning  v.  Detroit,  L.  &  N.  R.  Co., 
WM.677. 


1398;  Ejectment,  IX;   Equity,  §§  518-522; 
Error,  §§  57,  702-717;  Mandamus,  §§  65-71. 


KOTAHY  FttBTJO. 

See    Affidavits,    §§   5-8;    Attachments, 
§£  168;  Banks,  §  4;  Bills  and  Noras,  §§  101, 

110,  114;  CONSTITUTIONS,  §685;  CONVEYANCES, 

§g  60-79,  81-89,  91-98. 


NEW  TBIAIj. 

See,   generally,   Practice,  III,  (g).    Also, 
\  968,  964,  988,  984,  1268-1266, 1275- 


NOTTCH. 

I.  What  constitutes  notice. 

(a)  In  general. 

(b)  Notice  to  one  person  as  binding  an- 

other. 

(c)  Notice  imparted  by  possession. 

(d)  Notice  imparted  by  recitals  in  deeds, 

etc 

(e)  Lis  pendens. 

(f)  Notice  to  grantees  of  a  bona  fide 

purchaser. 
II.  Effect  of  notice. 

III.  PUBCHASEBS  WITHOUT  NOTICE. 

(a)  In  general. 

(b)  Burden  of  proof  as  to  notice. 

As  to  the  requisites,  etc.,  of  notices  in  par- 
ticular proceedings,  see  the  appropriate  titles; 
see,  also,  the  Index. 

As  to  who  are  protected  against  unrecorded 
instruments,  see  Recording  Acts,  IV. 

As  to  what  is  sufficient  change  of  posses- 
sion, in  case  of  chattel  mortgage,  to  consti- 
tute notice  thereof,  see  Chattel  Mortgages, 
§§59-62. 

I.  What  constitutes  noticb. 

(a)  In  general. 

As  to  effect  of  record  as  notice,  see  Record- 
ing Acts,  m. 

1.  In  equity  that  is  notice  of  a  right  which 
is  sufficient  to  put  parties  on  inquiry :  Norris 
v.  Showerman,  2  D.  16. 

2.  One  is  chargeable  with  notice,  not  only 
where  the  evidence  raises  a  presumption  that 
he  knew,  but  where  there  is  just  ground  for 
inferring  that  reasonable  diligence  would  have 
led  him  to  a  discovery  of  the  truth :  Oliver  v. 
Sanborn,  60  M.  846. 

8.  A  person  is  chargeable  with  constructive 
notice  when;  having  the  means  of  knowledge, 
he  does  not  use  them.  If  he  has  knowledge 
of  such  facts  as  would  lead  any  honest  man, 
using  ordinary  caution,  to  make  further  in- 
quiries, and  does  not  make,  but  studiously 
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avoids  making,  the  obvious  inquiries,  he  must 
be  taken  to  have  notice  of  those  facts  which, 
had  he  used  ordinary  diligence,  would  have 
been  readily  ascertained:  Converse  v.  Blum- 
rich, 14  M.  109;  Eains  v.  Hains,  69  M.  581 
(April  20,  '88);  Jackson,  L.  A  S.  B.  Co.  v. 
Davison,  65  M.  437. 

4.  But  if  he  inquires  of  the  party  in  interest, 
he  will  not  be  responsible  for  not  pushing  his 
inquiries  further,  unless  the  answer  he  re- 
ceives corroborates  other  information,  or  re- 
veals the  existence  of  other  sources  of  informa- 
tion :  Converse  v.  Blumrich,  14  M.  109. 

5.  One  cannot  claim  to  be  ignorant  where 
reason  and  experience  show  that  knowledge 
would  be  a  necessary  consequence  of  the  facts 
established:  Michigan  Mutual  Life  Ins.  Co. 
v.  Conant,  40  M.  530. 

6.  The  laws  of  constructive  notice  can 
never  be  so  applied  as  to  relieve  a  party  from 
responsibility  for  actual  misstatements  and 
frauds:  Converse  v.  Blumrich,  14  M.  109. 

7.  Where  one  purchases  property  which 
was  subject  to  an  equity  in  the  seller's  hands, 
it  is  enough  that  he  have  knowledge  of  such 
facts  and  circumstances  indicating  the  equity 
as  would  have  led  a  prudent  man  to  inquire 
in  regard  to  it,  and  that  he  omitted  to  do  so : 
James  v.  Broum,  11  M.  25. 

8.  Such  notice  as  men  usually  act  upon  in 
{he  ordinary  affairs  of  life  is  all  that  can  be 
required  to  charge  a  subsequent  purchaser  or 
encumbrancer.  If  it  is  sufficient  to  direct  at- 
tention to  the  prior  right  and  to  enable  its 
nature  to  be  ascertained  by  inquiry,  it  is 
enough:  WiUcoxv.  Hill,  11  M.  256. 

9.  One  is  not  bound  to  investigate  mere 
neighborhood  rumors  as  notice :  Larzelere  v. 
Starkweather,  88  M.  96. 

10.  Where  a  person  is  entitled  to  notice, 
and  has  not  stipulated  or  consented  that  it 
may  be  transmitted  by  mail,  he  is  not  bound 
by  it  if  so  sent  until  actually  received :  Bur- 
hans  v.  Corey,  17  M.  282. 

11.  Third  persons  are  not  bound  to  take 
notice  of  arrangements  to  extend  times  for 
payment  or  to  exchange  securities,  and  can- 
not be  presumed  to  have  knowledge  thereof: 
Morgan  v.  Michigan  Air  Line  B.  Co. ,  57  M.  480. 

12.  A  purchaser  of  premises,  a  mortgage 
upon  which  has  been  discharged  of  record, 
who  is  informed  by  the  mortgager  that  such 
mortgage  is  still  outstanding,  and  is  held  by  a 
certain  named  person,  is  affected  with  notice 
that  the  discharge  was  recorded'  by  mistake, 
and  is  not  protected  by  an  abstract  showing 
the  mortgage  to  have  been  discharged :  Fer- 
guson v.  Qlassford,  68  M.  36. 

13.  C.  gave  a  mortgage  misdescribing  the 


premises,  but  in  another  mortgage,  referring 
to  the  first,  described  them  differently.  A 
lawyer,  familiar  with  the  land  and  owning  a 
partnership  interest  in  an  adjacent  lot,  after 
examining  these  mortgages  and  noticing  the 
discrepancy,  sold  bis  lot  to  C.  and  took  from 
him  a  mortgage  covering  land  that  the  first 
one  ought  to  have  covered.  C.  then  discov- 
ered the  mistake  in  the  first  mortgage  and 
gave  a  new  one  correcting  it.  Held,  that  the 
lawyer  had  had  sufficient  notice  to  put  him 
on  inquiry,  and  could  not  defend  against  the 
foreclosure  of  the  corrected  mortgage  on  the 
ground  of  the  priority  of  his  own :  Michigan 
Mut.  Ins.  Co.  v.  Conant,  40  M.  530. 

14.  A  purchaser  as  against  a  previous  un- 
recorded deed  is  charged  with  notice  not  only 
of  all  that  is  definitely  communicated  to  him, 
but  of  all  that  a  proper  use  of  that  informa- 
tion would  have  enabled  him  to  ascertain: 
OHver  v.  Sanborn,  60  M.  846. 

15.  Notice  of  an  unrecorded  deed  can  hardly 
be  made  out  by  proof  of  blind  remarks  and  of 
ambiguous  and  misleading  bints  to  a  subse- 
quent mortgagee,  which  he  did  not  understand 
in  the  sense  which  they  must  bear  to  put  him 
on  inquiry:  Shepard  v.  Shepard,  86  M.  173. 

16.  Advertising  and  selling  a  chattel  sub- 
ject to  a  mortgage  thereon  is,  to  purchasers, 
such  notice  of  the  mortgage  as  dispenses  with 
filing:  Kellogg  v.  Seeord,  42  M.  818. 

17.  A  corporator  is  not  charged  with  con- 
structive notice  of  corporate  acts  and  may 
deal  with  the  corporation  as  a  stranger  may, 
if  his  personal  connection  with  corporate  ac- 
tion is  not  such  as  to  notify  bim  of  reasons  to 
the  contrary:  Bice  v.  Peninsular  Club,  53 
M.  87. 

18.  One  who, 'before  taking  a  mortgage, 
learns  from  the  mortgager  that  a  third  person 
claims  some  interest  in  the  land,  takes  with 
constructive  notice  of  all  that  seasonable  in- 
quiry would  have  disclosed;  e.  g.,  as  to  mat- 
ters involved  in  a  suit  pending  between  euoh 
third  party  and  the  mortgager  wherein  the 
former  claims  that  the  title  is  his,  and  that  the 
latter's  was,  under  a  patent,  procured  by 
fraud  from  the  state;  and  he  can  claim  no 
more  than  his  mortgager's  rights:  Jackson, 
L.  A  S.  R.  Co.  v.  Davison,  65  M.  437  (April 
20, '88). 

.  19.  A  mortgager  gave  a  warranty  deed  of 
the  land  subject  to  the  mortgage.  A  woman, 
acting  through  her  husband,  bought  it  from 
the  mortgager's  grantee.  The  mortgage  was 
foreclosed  and  the  mortgager  bid  in  the  land. 
The  woman  filed  a  bill  to  remove  the  cloud 
from  her  title  and  to  compel  the  mortgager  to 
.convey  to  her  the  interest  he  received  by  the 
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foreclosure  sale.  The  court  found  that  she 
was  not  a  bona  fide  purchaser  without  notice 
that  the  laud  was  sold  subject  to  the  mort- 
gage, and  held  that  it  would  be  unjust  to 
compel  a  conveyance  without  payment  of  the 
mortgage,  and  dismissed  the  bill  with  costs : 
Berry  v.  Whitney,  40  M.  65. 

"20.  One  dealing  in  good  faith  with  a  person 
in  whom  legal  title  stands  has  no  concern 
with,  and  need  not  inquire  into,  any  parol  un- 
derstanding of  which  he  has  no  notice,  and  by 
which  some  equitable  interest  in  the  land  is 
claimed  by  another:  Hull  v.  Swarthout,  29  M. 
349. 

21.  In  purchasing  from  a  tenant  in  com- 
mon, one  has  a  right  to  suppose  the  usual  re- 
lations exist,  and  is  not  bound  by  partnership 
equities  between  the  tenants  affecting  the  land' 
in  their  hands :  Adams  v.  Bradley,  12  M.  846. 

22.  A  partnership  relation  is  not  notice  to  a 
purchaser  in  good  faith  that  land  held  by  the 
partners  from  different  grantors  and  under 
deeds  of  different  dates  is  partnership  prop- 
erty, even  if  held  in  common  and  used  for 
partnership  purposes :  Reynolds  v.  Ruckman, 
35  M.  80. 

23.  A  grantee  gave  back  a  purchase-money 
mortgage  before  delivery  of  the  deed.  After- 
wards, at  the  time  the  deed  was  actually  de- 
livered, this  grantee  mortgaged  the  premises 
to  a  third  party  in  whose  presence  the  delivery 
was  made,  and  who  bad  no  notice  of  the 
former  mortgage.  Held,  that  the  delivery  of 
the  deed  in  the  latter' s  presence  was  notice  to 
him  that  until  then  the  mortgager  had  no  title 
to  encumber  to  his  prejudice.  The  second 
mortgage  was  accordingly  given  precedence 
of  the  first:  Heffron  v.  Flanigan,  87  M.  374 

24.  One  who  purchases  premises  covered  by 
an  undischarged  mortgage,  the  mortgagee 
being  well  known  and  easily  accessible  to  him, 
and  he  having  knowledge  of  facts  sufficient  to 
put  a  prudent  man  on  inquiry,  cannot  claim 
to  be  a  purchaser  without  notice  of  the  equities 
of  the  mortgage  simply  because  the  mortgager 
has  possession  of,  and  exhibits  to  him,  the 
notes  described  in  the  mortgage ;  he  stands  in 
so  better  position  than  the  mortgager  himself : 
Boxheimer  v.  Gunn,  24  M.  872. 

25.  A  prior  mortgagee  who  merely  fails  to 
make  inquiry  is  not  chargeable  with  notice  of 
a  rabsequent  mortgage ;  he  should  have  actual 
knowledge:  James  v.  Brown,  11  M.  25. 

See  Mortgages,  §§  463,  464. 

26.  Filing  in  the  register's  office  a  certified 
copy  of  an  attachment  on  lands  is  not  notice 
to  third  persons  having  prior  rights:  Columbia 
Bank  v.  Jacobs,  10  M.  849;  Millar  v.  Babcock, 
25  M.  187;  French  v.  De  Bow,  88  M.  708. 


27.  A  sheriff's  notice  of  attachment  was  held 
ineffectual  where  by  mistake  it  failed  to  de- 
scribe the  land  attached :  Barnard  v.  Campau, 
29  M.  162. 

28.  Notice  of  the  levy  of  an  attachment  on 
land  must  be  definite  and  certain  to  be  good  as 
against  persons  holding  in  good  faith  under 
conveyances  subsequent  to  the  institution  of 
suit:  Davis  Sewing  Machine  Co.  v.  Whitney, 
61  M.  518. 

29.  A  certificate  of  levy  of  execution  on  "  lot 
seven  of  lots  12,  13  and  14  of  the  Labrosse  and 
Baker  farms  in  Detroit"  is  not  sufficient  to 
charge  a  purchaser  with  notice  that  it  is  in- 
tended to  cover  lot  7  of  John  Gibson's  sub- 
division of  lots  12, 13, 14  and  18  of  said  farm 
according  to  a  specified  recorded  plat:  Bur- 
rowes  v.  Oibson,  42  M.  121. 

80.  Where  the  terms  of  a  contract  provid- 
ing for  the  sale  and  disposition  of  the  proceeds 
of  an  accompanying  mortgage  are  such  that 
no  one  in  the  possession  of  his  senses  would  be 
apt  to  execute  said  instrument,  an  assignee 
having  notice  of  the  contract  is  chargeable 
with  notice  of  the  mortgager's  incompetency: 
Kent  v.  Melius,  69  M.  71. 

81.  Parties  claiming  through  a  general  as- 
signee are  bound,  in  case  of  a  controversy,  to 
inquire  of  him  for  any  facts  in  his  knowledge 
bearing  upon  it,  and  failure  to  do  so  is  gross 
negligence:  Ryerson  v.Eldred,  23  M.  587. 

82.  All  persons  contracting  with  a  public 
officer  for  public  work  are  bound  to  take  no- 
tice of  the  provisions  of  the  statute  under 
which  the  work  is  let:  Mackenzie  v.  Baraga 
Treasurer,  89  M.  554. 

88.  Notice  to  one  of  several  trustees,  of  the 
revocation  of  an  oral  license,  is  notice  to  all: 
Druse  v.  Wheeler,  26  M.  189. 

34.  Notice  of  a  prior  encumbrance  to  charge 
a  subsequent  encumbrancer  or  purchaser  need 
not  come  from  a  party  in  interest :  Willoox  v. 
HiU,  11  M.  256. 

36.  A'  legal  notice  must  disclose  on  its  face 
that  it  emanates  from  some  person  or  court 
claiming  to  have  the  power  to  act  in  the  man- 
ner indicated  by  the  notice:  Nile*  v.  Ransford, 
1M.  888. 

Failure  to  make  further  inquiry,  held,  in  a 
particular  case,  not  to  charge  mortgagee  with 
notice:  Chattel  Mortgages,  §.121. 

(b)  Notice  to  one  person  at  binding  an- 
other. 

See,  also,  Agency,  VII,  (c). 

86.  A  notice  to  an  attorney  is  binding  upon 
his  client:  Dickinson  v.  Dustin,  21  M.  661. 

87.  A  mortgagee  of  land  against  which  at- 
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taohment  proceedings  have  been  started  is  not 
without  notice  where  his  counsel,  before  ad- 
vancing the  money  secured  by  the  mortgage, 
recognized  the  attachment  as  a  lien  to  be  got 
rid  of  in  order  to  clear  the  title,  and  caused 
money  to  be  tendered  for  that  purpose:  Chase 
v.  Welsh,  45  M.  845. 

38.  An  attorney's  knowledge  of  matters  not 
within  his  employment  is  not  notice  to  his 
client:  Larzelere  v.  Starkweather,  88  M.  96. 

30.  A  client  is  not  chargeable  with  notice 
of  facts  known  to  his  lawyer  if  the  latter  did 
not  obtain  this  knowledge  while  doing  busi- 
ness for  him:  Warner  v.  Hall,  58  M.  871. 

40.  Notice  to  one's  agent  or  to  those  who 
conduct  one's  business  for  him  is  actual  notice 
to  him:  Baker  v.  Pierson,  5  M.  456. 

41.  Notice  to  a  person  acting  in  a  very 
humble  or  inferior  capacity  is  not  notice  to  his 
employer:  M.  C.  JR.  Co.  v.  Dolan,  83  M.  510. 

42.  Notice  to  the  foreman  of  a  mill  that 
sparks  from  its  chimney  are  endangering  ad- 
jacent property  is,  in  the  owner's  absence, 
equivalent  to  notice  to  the  owner,  and  evi- 
dence of  it  is  admissible  in  an  action  for  dam- 
ages caused  by  a  fire  starting  in  that  way,  in- 
asmuch as  said  notice  may  tend  to  hold  the 
owner  to  a  somewhat  stricter  measure  of  dili- 
gence: Hoyt  v.  Jeffers,  80  M.  181. 

48.  Notice  of  defects  in  merchandise  may 
properly  be  given  to  the  agent  or  broker 
through  whom  the  sale  has  been  made:  Hen- 
kel  v.  Welsh,  41  M.  664. 

44.  In  the  course  of  a  business  conducted 
in  a  wife's  name  but  wholly  by  her  husband, 
notice  to  him  is  notice  to  her :  Lelandv.  Collver, 
84  M.  410.  % 

45.  Where  an  interpreter  is  employed  in 
negotiating  a  sale,  the  party  furnishing  such 
interpreter  is  bound  by  the  statements  made 
to  him,  and  it  need  not  be  shown  that  such 
statements  were  communicated  by  the  Inter- 
preter to  such  party:  Highstone  v.  Burdette, 
61  M.64. 

46.  Where  one  of  several  joint  vendors  is 
manager  of  the  business  and  makes  all  the 
bargains,  be  must  be  presumed  to  act  for  all 
where  there  is  a  joint  interest  and  joint  duty; 
and  notice  to  him  in  proceedings  arising  out 
of  a  breach  of  warranty  caused  by  the  exist- 
ence of  a  lien  upon  the  property  sold  is  no- 
tice to  the  rest,  unless  in  cases  where  the  origi- 
nal lien  has  been  extinguished  and  the  existing 
lien  springs  from  a  contract  with  the  buyer: 
De  Witt  v.  Prescott,  61  M.  298. 

47.  Whatever  is  done  by  one  member  of  a 
partnership  in  the  course  of  the  business  is 
presumed  to  be  known  to  the  others:  Osborn 
v,  Osborn,  86  M.  48. 


48.  A  firm  must  be  presumed  to  have  had 
notice  of  everything  of  which  any  partner 
had  notice :  Hubbardston  Lumber  Co.  v.  Bates, 
81  M.  158;  Howland  v.  Davis,  40  M.  545. 

As  to  when  insurer  or  insured  is  bound  by 
notice  to  or  knowledge  of  insurance  agent, 
see  Insurance,  §§  850-353,  855,  858. 

(c)  Notice  imparted  by  possession. 

49.  Where  a  party  purchases  land  in  the 
possession  of  a  third  person,  with  a  knowledge 
of  that  fact,  he  takes  it  subject  to  all  equities 
existing  between  his  vendor  and  the  person  in 
possession:  Rood  v.  Chapin,  W.  79;  Oodfroy 
v. Disavow,  W.  860;  Norrisv.  Showerman,  3 D. 
16;  Woodward  v.  Clark,  15  M.  104. 

50.  One  who  purchases  lands  in  the  actual 
possession  of  third  parties  with  full  knowl- 
edge of  the  possession  held  and  the  rights 
claimed  by  such  parties  is  in  no  better  posi- 
tion to  assert  equities  against  them  than  his 
grantor:  Dunks  v.  Puller,  83  M.  243. 

51.  The  purchaser  or  mortgagee  of  land 
that  is  occupied  by  some  one  else  than  the 
grantor  or  mortgager  is  bound  to  inquire  of 
the  occupant  as  to  the  tatter's  rights,  and  if  he 
does  not  is  chargeable  with  notice  of  them : 
MoKee  v.  Wilcox,  11  M.  358;  Allen  v.  Cadwellr 
55  M.  8. 

52.  Actual' possession  of  lands  is  notice  of 
the  title  of  the  party  in  possession,  whatever 
it  may  be,  and  not  merely  of  that  which  the 
registry  may  happen  to  disclose:  Bussed  v. 
Sweezey,  22  M.  285. 

58.  Possession  of  land  is  notice  to  a  pur- 
chaser that  the  holder  has  an  interest  in  it 
even  though  no  deed  to  him  is  recorded,  i 
Hommel  v.  Devinney,  89  M.  528. 

64.  Actual  possession  of  real  estate  is  no- 
tice, to  purchasers  or  encumbrancers,  of  the 
rights  of  those  in  possession.  It  was  therefore 
held  in  the  case  of  a  wife  living  with  her  hus- 
band on  land  which  they  had  occupied  under 
a  certificate  of  purchase  from  the  state,  but 
which  certificate  the  husband  had  assigned 
without  her  concurrence  to  another  person 
who  obtained  a  patent  to  the  land  and  mort- 
gaged it,  that  the  mortgagee  was  chargeable 
with  notice  of  the  wife's  homestead  rights, 
and  could  cot  be  regarded  as  a  bona  fide  pur- 
chaser :  Allen  v.  Cadwell,  55  M.  8. 

55.  Immediate  possession  and  constant  oc- 
cupancy by  one  who  holds  under  a  land  con- 
tract operate  as  full  notice  of  his  rights  un- 
der the  contract,  so  far,  at  least,  as  concerns- 
enclosed  premises :  Seager  v.  Cooley,  44  M.  14. 

56.  Occupancy  of  land,  when  the  occupant 
has  a  recorded  deed  to  an  undivided  interest. 
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in  it  and  a  contract  right  to  the  remaining  in- 
terest, is  such  notice  of  the  occupant's  rights 
as  will  protect  the  land  from  the  lien  of  a 
mortgage  of  later  date  than  the  deeds,  except 
to  the  extent  of  the  interest  remaining  in  the 
mortgager :  Weinberger  v.  Wiener,  55  M.  246. 

57.  Where  a  son  took  possession  of,  and 
continued  to  occupy,  land  which  his  father 
agreed  that  he  should  have  by  way  of  ad- 
vancement from  his  estate,  such  possession 
and  occupation  were  notice  to  the  world  of 
his  interest  in  the  property :  Miehie  v.  Ellair, 
54  M.  518. 

58.  The  possession  of  a  tenant  is  notice  to 
a  purchaser  of  the  actual  interest  the  tenant 
may  have  in  the  premises :  Disbrow  v.  Jones, 
E48. 

50.  The  continued  occupation,  cultivation 
and  improvement  by  a  husband  of  homestead 
premises  after  his  wife  has  left  him  and  while 
•be  is  living  apart  from  him,  constitute  notice 
of  bis  claim  of  ownership  to  one  who  acquires 
title  from  the  wife,  although  a  deed  from  the 
husband  mediately  to  the  wife  is  on  record : 
Stevens  r.  Castel,  68  M.  111. 

60.  The  fact  that  for  thirty  years  a  third 
person  has  been  improving  another's  land,  pay- 
ing taxes,  etc.,  is  enough  to  put  a  purchaser  on 
inquiry  as  to  his  rights :  Turiss  v.  George,  88  M. 
253. 

61.  A  purchaser  of  a  portion  of  some  mort- 
gaged premises  situated  on  one  of  the  prin- 
cipal streets  of  the  village  where  the  mortga- 
gee resided,  promptly  recorded  the  deed  and 
went  into  actual  possession,  improving  the 
premises  and  living  on  them.  Held,  that  the 
mortgagee's  knowledge  of  this  was  enough  to 
put  him  on  inquiry  before  releasing  other 
parts  of  the  premises  from  the  mortgage  lien : 
Dewey  v.  IngersoU,  42  M.  17. 

62.  Occupancy  of  premises  by  a  railroad  in 
course  of  construction  is  constructive  notice 
of  the  company's  rights  therein:  Detroit  &  M. 
S.  Co.  v.  Brown,  87  M.  588. 

63.  Possession  of  land  by  a  grantor  is  no 
notice  of  any  rights  or  equities  in  him  to  one 
who  acquires  an  interest  in  the  land  on  the 
faith  of  his  recorded  conveyance:  Bloomer  v. 
Henderson,  8  M.  395. 

64.  Mere  possession  after  deeding  land  is 
not  of  necessity  notice  that  the  grantor  still 
has  rights  or  equities  in  the  premises  incon- 
sistent with  those  conveyed:  Abbott  v.  Greg- 
ory, 89  M.  68. 

65.  One  remaining  in  possession  of  lands 
which  he  has  conveyed  by  mortgage  will  be 
presumed  to  hold  subject  to  the  title  so  cre- 
ated; and  after  foreclosure  of  the  mortgage 


his  continued  possession  will  not  be  notice  of 
any  other  interest  or  title  he  may  have  ac- 
quired but  which  does  not  appear  of  record  in 
him :  Dawson  v.  Danbury  Bank,  15  M.  489. 

66.  Where  the  evidence  shows  that  the 
grantor  in  an  unrecorded  deed  held  possession 
of  the  realty  thereafter  as  the  grantee's  agent, 
such  possession  is  notice  of  the  grantee's  title 
of  which  a  sheriff  who  levies  on  the  land  as 
belonging  to  the  grantor  is  bound  to  take, 
notice :  Blish  v.  Collins,  68  M.  542. 

67.  The  possession  and  use  of  land  by  a  Arm 
is  not  notice  to  purchasers  that  the  land  is 
partnership  assets  where  the  record  title  shows 
that  the  partners  are  tenants  in  common  own- 
ing undivided  half  interests  therein.  It  is 
consistent  with  individual  ownership  as  ten- 
ants in  common,  and  will  not  even  put  pur- 
chasers upon  inquiry :  Hammond  v.  Paxton, 
58  M.  894. 

68.  Where  one  who  has  leased  land  to  a 
firm  buys  out  the  right  of  one  of  the  partners 
and  afterwards  gives  a  mortgage  on  the  prem- 
ises, the  possession  of  the  new  firm  is  notice  to 
the  mortgagee  that  erections  put  up  by  the 
former  firm  are  not  covered  by  the  mortgage, 
because  the  other  partner's  rights  cannot  be 
taken  away:  Kerr  v.  Kingsbury,  89  M.  150. 

69.  Possession  alone  is  not  such  actual 
notice,  as,  under  R.  &  1888,  p.  260,  §  25,  would 
protect  the  title  of  one  claiming  and  occupy- 
ing under  an  unrecorded  deed,  against  one 
who  subsequently  took  a  mortgage  from  the 
grantor  without  being  aware  of  such  posses- 
sion: Hubbard  v.  Smith,  2  M.  207. 

70.  Possession  and  occupancy  of  land  by  a 
grantee  is  not  sufficient  notice  to  subsequent 
purchasers  to  answer  the  purpose  of  recording 
the  deed,  if  it  is  not  open,  manifest,  unequiv- 
ocal and  apparently  by  virtue  of  the  unre- 
corded conveyance.  So  held  where  the  grantee 
was  the  grantor's  husband  and  continued  to 
live  on  the  premises  with  her:  Atwood  v. 
Bearss,  47  M.  72. 

71.  A  purchaser  from  a  party  in  possession 
of  mortgaged  premises  is  bound  by  a  pending> 
foreclosure  suit,  if  he  has  notice  thereof,  to  the 
same  extent  to  which  the  party  is  bound: 
Baker  v.  Pierson,  5  M.  456. 

72.  An  immediate  and  continuous  change 
of  possession  of  chattels  into  the  hands  of  a 
mortgagee  is  the  best  possible  notice  of  his 
rights  as  against  all  others :  Parsell  v.  Thayer, 
89  M.  467. 

73.  A  second  mortgagee  of  personalty  in 
possession  of  a  prior  one  takes  with  notice  of 
all  the  batter's  rights:  Grimes  v.  Rose,  24  M. 
416. 
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(d)  Notice  imparted  by  recitals  in  deeds, 
etc. 

74.  Where  a  second  mortgage  states  that  it 
is  given  subject  to  an  earlier  one,  filing  is 
unnecessary  to  maintain  the  priority:  Flory 
v.  Comstock,  61  M.  522. 

76.  Where  a  mortgagee  in  good  faith 
brought  a  bill  for  the  correction  of  the  descrip- 
tion in  the  original  deed  of  the  premises  to  bis 
mortgager,  it  was  held  that  it  did  not  lie  with 
the  original  grantor  or  his  heirs,  or  purchasers 
from  them  without  consideration,  to  say  that 
inasmuch  as  a  careful  inspection  of  the  record 
would  have  disclosed  the  mistake,  the  mort- 
gagee did  not  take  his  mortgage  in  good  faith. 
The  record  could  be  no  better  notice  to  him 
than  the  deed  itself  was  to  the  grantor  or 
grantee,  or  than  the  record  was  to  the  heirs : 
Cummings  v.  Freer,  26  M.  128. 

76.  A.  sold  land  to  B.,  and  B.  Bold  it  to  C, 
but  the  former  deed  was  not  recorded,  and  A. 
sold  it  again  to  D.,  who  appears  to  have  had 
notice  of  the  other  conveyances.  S.,  hearing 
that  the  land  had  been  abandoned,  got  an  ab- 
stract of  title  which  showed  the  conveyance 
to  C.  He  immediately  took  a  quitclaim  from 
D.,  leased  the  land,  and  filed  a  bill  to  remove 
the  cloud  on  his  title.  Held,  that  he  had  suf- 
ficient notice  to  put  him  on  inquiry,  was 
therefore  not  a  bona  fide  purchaser,  and  could 
not  maintain  his  bill:  Stetson  v.  Cook,  89  M. 
760. 

77.  One  who  takes  up  a  mortgage  that  re- 
fers to  another  has  constructive  notice  of  the 
latter:  Kitchell  v.  Mudgett,  37  M.  81. 

78.  One  who  purchases  property  without 
looking  into  the  title  deed  of  his  grantor  is 
chargeable  with  notice  of  any  defect  in  the 
title  appearing  on  the  face  of  such  deed:  Wil- 
son v.  Arnold,  6  M.  98. 

79.  A  grantee  or  mortgagee' is  chargeable 
with  notice  of  whatever  appears  in  the  chain 
of  title  through  which  he  claims:  Mason  v. 
Payne,  W.  459;  Fitzhugh  v.  Barnard,  12  M. 

'104;  King  v.  Potter,  18  M.  134;  Case  v.  Ervrin, 
18  M.  434;  Browning  v.  Howard,  19  M.  828; 
Baker  v.  Mather,  25  M.  51;  Dwightv.  Tyler, 
49  M.  614;  Wait  v.  Baldwin,  60  M.  622;  Plutner 
v.  Johnston,  63  M.  165 ;  McKay  v.  Williams, 
67  M.  547. 

80.  And  with  the  reasonable  inferences 
therefrom:  Fitzhugh  v.  Barnard,  12  M.  104. 

81.  A  deed  conveyed  land  to  three  partners 
in  the  proportion  of  an  undivided  half  to  one 
and  an  undivided  fourth  to  each  of  the  others, 
and  added,  "  this  being  the  proportional  un- 
divided interest  of  each  of  the  above  partners 
in  the  lumber  firm  and  lands  of  Milo  A.  Skin- 


ner &  Co."  The  first-named  grantee  mort- 
gaged his  undivided  half.  Held,  that  the  deed 
did  not  necessarily  import  notice  of  the  rights 
and  interests  of  others  in  the  portion  mort- 
gaged :  Van  Slyck  v.  Skinner,  41  M.  186. 

82.  A  second  mortgagee  takes  subject  to  a 
prior  unrecorded  mortgage  expressly  referred 
to  in  the  deed  to  his  mortgager  and  excepted 
therefrom :  Baker  v.  Mather,  25  M.  51. 

83.  A  mortgage  was  given  in  1832,  and  was 
foreclosed  in  1835,  and  the  premises  conveyed 
to  the  mortgagees;  but  the  deed  was  not  re- 
corded in  the  proper  county.  The  mortgagees 
soon  after  transferred  the  land  by  deed,  which 
was  duly  recorded.  In  1856  the  mortgager 
made  a  deed  of  the  same  premises,  subject  to 
the  mortgage,  describing  it  as  given  "  in  1880 
or  1831."  Held,  that  this  was  sufficient  notice 
to  the  grantee,  not  only  of  the  mortgage,  but 
that  ic  was  still  unpaid ;  and  after  the  lapse  of 
twenty-four  years  he  had  every  reason  to  be- 
lieve it  had  been  foreclosed.  The  grantee, 
therefore,  could  not,  in  good  faith,  claim  any- 
thing in  opposition  to  the  mortgage  and  the 
rights  which  had  accrued  under  it :  Fitzhugh 
v.  Barnard,  12  M.  104. 

84.  Where  a  purchaser  cannot  make  out  a 
title  but  by  a  deed  which  leads  him  to  another 
fact,  he  is  presumed  to  have  knowledge  of 
that  fact:  Norris  v.  Hill.  1  M.  202. 

86.  Notice  of  a  part  of  an  agreement  under 
which  a  lessee  holds  and  occupies  must  bs 
deemed  notice  of  the  whole  of  it  to  his  as- 
signee: Norris  v.  Showerman,  3  D.  16. 

(e)  Lis  pendens. 

86.  Lis  pendens  may  be  filed  as  soon  as  the 
bill  is  filed  in  the  suit:  Gordon  v.  Tyler,  58  M. 
629. 

87.  A  lis  pendens  need  not  be  filed  to  bind 
one  who  has  actual  notice.  It  is  required,  in 
the  absence  of  actual  notice,  to  charge  a  party 
with  constructive  notice :  Baker  v.  Pierson,  5 
M.  456. 

88.  The  purpose  of  a  notice  lis  pendens  is 
to  prevent  defendant  from  so  alienating  the 
property  in  dispute  as  to  affect  complainant's 
rights  and  to  bind  it  wherever  it  may  be  when 
decree  is  entered :  Hammond  v.  Paxton,  58  M. 
398. 

89.  The  object  of  the  notice  lis  pendens 
in  chancery  proceedings  against  real  estate  is 
to  enable  persons  interested  to  ascertain  from 
it  the  persons  and  property  affected  by  the  bill, 
together  with  the  general  nature  of  the  mat- 
ters in  controversy.  But  they  are  left  to 
examine  the  court  record  for  details  and  par- 
ticulars, and  are  bound  by  what  appears  in  the 
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bill  and  proceedings  thereon:   Atterauge  v. 
Christiansen,  48  M.  60. 

90.  A  notice  of  lit  pendens  for  partition 
sufficiently  states  its  object  if  it  states  that  it 
is  "  for  the  purpose  of  partitioning  and  setting 
apart,  either  by  division  or  by  sale,  and  a  di- 
vision of  the  proceeds  among  the  complainant 
and  defendants,  of  the  hereinafter  described 
lands  and  premises  according  to  their  respect- 
ive titles  and  interests  therein ;  the  complain- 
ant's interest  being  now  claimed,  as  an  undi- 
vided fifth  part  thereof :"  Ibid. 

91.  The  operation  of  a  lis  pendens  as  notice 
lasts,  if  the  suit  is  not  abandoned,  until  it  is 
closed  by  final  decree,  provided  it  is  prosecuted 
with  reasonable  diligence  and  in  good  faith ; 
otherwise  a  purchaser  who  has  no  actual  no- 
tice is  not  affected  by  it :  Hammond  v.  Paxton, 
68  M.  898. 

92.  A  notice  lis  pendens  is  ineffective  as 
against  a  mortgagee  whose  mortgage  ante- 
dated the  notice  though  it  was  not  recorded 
until  after  the  notice  was  filed :  Ibid. 

93.  A  notice  lis  pendens  affects  those  only 
who  afterwards  and  pending  suit  seek  to  ob- 
tain interests,  as  purchasers  or  encumbrancers, 
in  the  property  it  refers  to;  and  one  who  has 
begun  suit  to  establish  an  equitable  lien 
thereon  upon  the  basis  of  previous  dealings 
with  defendant  does  not  himself  become 
thereby  a  purchaser  or  encumbrancer  within 
the  protection  of  the  recording  laws  as  against 
any  rights  acquired  before  the  notice  is  filed : 
Ibid. 

94.  A  suit  and  cross-suit  constitute  one 
cause,  and  notion  of  the  suit  is  notice  of  the 
cross-bill  also.  So  held  in  the  case  of  a  lis  pen- 
dens filed  in  an  original  foreclosure  suit,  but 
not  in  a  cross-suit  for  foreclosure;  it  was  con- 
structive notice  to  all  the  defendants:  Hall 
Lumber  Co.  v.  Oustin,  64  M.  634. 

95.  Filing  a  notice  lis  pendens  in  a  suit  to 
correct  a  deed  is  notice  to  the  world  that  de- 
fendant is  liable  to  be  divested  of  any  title 
claimed  by  him;  and  any  subsequent  pur- 
chaser of  a  mortgage  given  by  defendant 
takes  it  with  constructive  notice  of  that  fact, 
even  though  he  never  knew  of  the  lis  pendens 
or  though  it  had  without  his  fault  been  lost 
from  the  files  and  not  been  entered  on  the 
file-book :  Heim  v.  Ellis,  49  M.  241. 

96.  A  suit  is  abandoned  if  before  its  com- 
pletion another  seeking  the  same  relief  is  in- 
stituted and  carried  to  decree  in  its  place;  and 
the  effect  of  a  lis  pendens  filed  on  the  institu- 
tion of  the  first  suit  is  not  transferred  to  the 
Other:  Hammond  v.  Paxton,  58  M.  894. , 

97.  Where  the  notice  of  pendency  of  an 
attachment  suit,  in  addition  to  what  was  re- 


quired by  statute,  erroneously  stated  that  the 
writ  was  returnable  in  November  next,  in- 
stead of  November  instant,  it  was  held  that 
the  mistake  did  not  vitiate  the  proceedings : 
Drew  v.  Dequindre,  2  D.  98. 

98.  The  chief  purpose  of  the  notice  lis  pen- 
dens required  by  statute  in  mechanics'  lien 
cases  is  to  bind  subsequent  interests,  and  such 
notice  seems  unnecessary  as  against  the  orig- 
inal parties  to  the  bill :  Sheridan  v.  Cameron, 
65  M.  680. 

(f)  Notice  to  the  grantees  of  a  bona  fide 
purchaser. 

99.  Although  a  party  may  not  himself  be  a 
bona  fide  purchaser  without  notice,  yet  if  his 
grantor  was  such  a  purchaser,  the  former  if 
entitled  to  all  his  rights,  and  to  the  protection 
which  the  law  would  give  him :  Qodfroy  v. 
Disbrow,  W.  860. 

100.  A  defendant's  title,  resting  on  priority 
of  record  of  a  second  deed,  will  prevail  against 
that  of  a  plaintiff  who  claims  through  a  prior 
unrecorded  deed  from  the  same  original 
grantor,  if  any  one  of  the  subsequent  mesne 
purchasers  through  whom  such  defendant  de- 
rives title  purchased'  in  good  faith  and  for  a 
valuable  consideration,  without  notice  of  said 
prior  unrecorded  deed  (H.  S.  §6688):  Shot- 
well  v.  Harrison,  22  M.  410. 

II.  Effect  of  notice. 

As  to  effect  of  recording  as  notice,  see  Re- 
cording Acts,  in. 

Effect  of  notice  on  subsequent  mortgagee's 
part  as  dispensing  with  refiling,  see  Chattel 
Mortgages,  g  111. 

101.  Notice  of  a  prior  mortgage  puts  a  sub- 
sequent purchaser  upon  inquiry  as  to  its.  ex- 
tent, and  he  takes  subject  to  its  amount :  Doyle 
v.  Stevens,  4  M.  87. 

102.  Whether  an  unrecorded  deed  would 
be  void  where  the  subsequent  deed  was  a  mere 
quitclaim  of  such  interest  as  remained  in  the 
grantor,  and  followed  sundry  mesne  convey- 
ances to  persons  who  were  affected  by  notice 
of  the  first  grantee's  equities,  quere.  A  judg- 
ment in  ejectment  to  the  contrary  was  left  un- 
disturbed by  a  divided  court:  De  Veaux  v.  Fos- 
bender,  57  M.  579. 

103.  A  person  cannot  be  an  innocent  pur- 
chaser of  land  which  his  grantor  informs  him 
has  already  been  conveyed  by  him  to  another 
person :  Oliver  v.  Sanborn,  60  M.  846. 

104.  A  subsequent  purchaser  who  has  no- 
tice, actual  or  legal,  of  a  prior  conveyance,  is 
not  protected,  unless  the  grantee  in  such  con- 
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veyonce,  or  person  to  be  benefited  by  the 
charge,  was  aparticeps  eriminia  in  the  fraud: 
Fox  v.  Willis,  1  M.  821. 

105.  One  who  takes  a  deed  from  heirs  of  a 
deceased  person  with  notice  of  a  claim  under 
a  prior  unrecorded  deed  from  the  ancestor  of 
his  grantors  to  another,  cannot,  by  having  his 
deed  recorded  first,  acquire  any  priority  over 
those  claiming  under  the  earlier  deed;  his 
failure  to  find  the  prior  deed  disclosed  in  the 
registry  would  give  him  no  right  to  suppose 
the  claim  of  which  he  had  notice  -to  be  un- 
founded :  Munroe  v.  Eastman,  81  M.  283. 

106.  If  one  who  has  contracted  to  sell  land 
conveys  to  a  third  person,  such  person,  if 
aware  of  the  contract,  takes  the  property  sub- 
ject to  the  same  equities  to  which  it  was  sub- 
ject in  the  grantor's  hands:  Hogsett  v.  Ellis, 
17  M.  861. 

107.  A  bill  in  equity  to  establish  rights  in 
land  should  be  dismissed  as  to  a  bona  fide 
purchaser  of  a  portion  of  it  who  had  no  notice 
of  complainant's  equities;  but  if  his  grantor  is 
charged  with  notice,  the  land  retained  by  such 
grantor  may  properly  be  charged  with  the 
whole  amount  of  complainant's  lien :  Bolcomb 
v.  Mosher,  50  M.  252. 

108.  A  sale  of  standing  timber  being  one 
of  an  interest  in  real  estate,  a  subsequent  pur- 
chaser by  warranty  deed  of  the  land  with  no- 
tice thereof  cannot  sue  the  vendee  of  timber 
for  removing  it:  Russell  v.  Myers,  82  M.  522. 

109.  Notice  by  the  grantee  of  land  to  his 
grantor  to  remove  timber  which  the  grantee 
knows  has  been  previously  sold  to  another,  is 
not  binding  on  the  purchaser  of  the  timber: 
Wood  V.  Elliott,  51  M.  820. 

IIL    P0ECHA8EE8    WITHOUT   NOTICE. 

(a)  In  general. 

110.  One  who  buys  property  knowing  that 
the  vendor  holds  it  in  trust  for  the  purpose  of 
raising  money  on  it  for  the  true  owner's  use, 
and  who  gives  in  consideration  for  it  a  note 
by  the  true  owner  and  his  own  due-bill,  is  not 
a  bona  fide  purchaser  without  notice :  Storrs 
v.  Wallace,  61  M.  437. 

111.  One  who  takes  by  quitclaim  deed  is 
not  a  bona  fide  purchaser:  Dickerson  v.  Col- 
grove,  100  U.  S.  578;  Baker  v.  Humphrey,  101 
U.  S.  494. 

112.  Purchasers  at  public  judicial  sales  or 
under  a  quitclaim  deed  usually  buy  at  their 
own  risk  of  the  regularity  of  title :  McOorenv. 
'Avery,  87  M.  120. 

113.  Innocent  purchasers  under  a  forged 
deed  are  in  no  better  position  as  to  title  than 


if  they  had  purchased  with  notice:  Crawford 
v.  Hoeft,B8JA.  1. 

114.  Good  faith  does  not  give  one  who 
holds  under  a  forged  deed  or  mortgage  any 
rights  against  the  person  whose  name  has  been 
forged,  or  his  heirs:  Austin  v.  Dean,  40  M- 
886;  Camp  v.  Carpenter,  52  M.  875;  McGinn 
v.  Tobey,  62  M.  252. 

116.  One  who  purchases  from  one  who 
holds  by  a  record  title  that  is  bad  on  its  face 
for  fraud  cannot  claim  to  be  a  bona  fide  pur- 
chaser without  notice  of  the  invalidity  of  his 
grantor's  title:  McKay  v.  William*,  67  M.  674 
(Nov.  10,  '87). 

116.  Where  purchasers  of  land,  the  record 
title  of  which  is  free  from  any  indication  of  a 
valid  outstanding  claim  in  any  one,  hold  a 
good  legal  title  combined  with  the  full  equities 
of  bona  fide  purchasers  without  notice,  they 
cannot  be  disturbed  in  their  right  without 
superior  equities,  and  there  are  no  equities 
superior  to  those  of  such  purchasers:  Loomis 
v.  Brush,  86  M.  40. 

117.  Pending  a  chancery  suit  in  which  no 
lis  pendens  had  been  filed,  affecting  lands  to 
which  the  defendant  had  the  complete  legal 
title  of  record,  such  defendant  executed  a 
mortgage  to  a  third  person  to  secure  a  bona 
fide  debt,  and  then  made  a  settlement  of  the 
suit.  Held,  that  the  mortgagee  had  a  right  to 
rely  upon  the  record  title,  and  was  not  bound 
by  the  settlement:  Jackson,  L.  <fc  8.  R  Co.  v. 
Davison,  65  M.  416. 

Tnat  an  assignee  for  creditors  is  not  a  bona 
fide  purchaser  for  a  valuable  consideration, 
see  Assignment,  §  189. 

As  to  who  are  to  be  deemed  subsequent  pur- 
chasers without  notice  and  for  valuable  con- 
sideration so  as  to  be  protected  against  unre- 
corded instruments,  see  Recording  Acts,  IV. 

(b)  Burden  of  proof  as  to  notice. 

118.  The  burden  of  proving  notice,  either 
actual  or  constructive,  is  on  the  party  alleg- 
ing it:  Larzelere  v.  Starkweather,  88  M.  96. 

119.  Purchasers  of  land  which  has  been 
fraudulently  transferred  to  their  grantor  must 
establish  the  good  faith  of  their  purchase,  and 
it  cannot  be  presumed:  Letson  v.  Reed,  45 
M.  27. 

120.  Notice  to  a  purchaser  from  an  agent 
to  sell  lands,  of  the  agent's  fraud  in  obtaining 
a  deed  to  himself  from  his  principal,  cannot  be 
presumed  without  proof:  Moore  v.  Mandle- 
baum,  8  M.  488. 

121.  Under  the  recording  law  of  June  9, 
1819,  it  was  necessary  for  a  party  who  would 
avoid  the  effect  of  a  subsequent  conveyance 
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first  recorded  to  show  that  the  grantee  in 
such  conveyance  had  notice  of  the  prior  con- 
veyance when  he  took  his  deed,  or  that  he 
had  not  paid  a  valuable  consideration :  God- 
froy  v.  Disbrow,  W.  260. 

122.  The  good  faith  of  a  purchase  of  land 
need  only  be  shown  by  the  purchaser  by  proof 
of  the  record,  on  which  he  had  a  right  to  rely 
if  he  bad  no  notice  of  the  prior  deed  from  any 
other  source :  Shotted!  v.  Harrison,  23  M.  410. 

123.  Notice  on  purchaser's  part  of  a  prior 
unrecorded  deed  is  an  affirmative  fact  to  be 
proved  by  the  party  claiming  under  such 
deed:  Ibid. 

124.  In  a  suit  to  correct  and  foreclose  a 
mortgage,  the  burden  of  proof  is  on  complain- 
ant to  show  that  a  subsequent  purchaser  had 
notice  of  complainant's  unrecorded  lien :  Han- 
old  v.  Kays,  64  M.  489. 

126.  Where  an  execution  purchaser  of  land 
has  recorded  the  certificate  of  sale  in  advance 
of  any  conveyance  from  the  debtor  to  other 
persons,  he  is  presumed,  until  the  contrary 
appears,  to  be  entitled  to  recover  in  an  action 
of  ejectment  against  the  latter,  who  have 
the  burden  of  proving  themselves  to  be  or  to 
derive  title  from  bona  fide  purchasers:  At- 
wood  v.  Bearss,  45  M.  469. 

Further  as  to  burden  of  proof  where  a  party 
chums  to  be  a  bona  fide  purchaser  without 
notice  and  for  a  valuable  consideration,  see 
Bkcobdino  Acts,  IV,  (b),  (c). 


irons  ance. 

L  In  general  ;  what  constitutes. 

(a)  Public  nuisances. 

(b)  Private  nuisances. 
n.  Abatement. 

(a)  In  general. 

(b)  By  injunction. 

IH  Actions  for  nuisance. 

I.  In  general;  what  constitutes. 

(a)  Public  nuisances. 

1.  Nothing  can  be  a  nuisance  which  the 
sovereign  authority  allows,  especially  when 
the  allowance  is  on  public  grounds,  and  made 
to  facilitate  the  use  of  that  which  is  common 
to  all:  Attorney-General  v.  Evart  Booming 
Co.,  84  M.  462. 

2.  That  which  is  permitted  by  competent 
authority  is  not  a  nuisance:  Grand  Rapids  dt 
I.  B.  Co.  v.  Heisel,  88  M.  68. 

8.  What  the  state  authorizes  it  cannot  pros- 
ecute as  a  nuisance:  Chqpe  v.  Detroit  db  H. 
P.  B.  Co.,  87  M.  195. 


4.  Permission  from  a  municipal  council  to 
make  a  basement  staircase  opening  in  a  side- 
walk would  of  itself  rebut  any  presumption 
that  such  an  opening  was  a  nuisance:  Everett 
v.  Marquette,  53  M.  450. 

5.  A  public  nuisance  must  be  something 
that  subjects  the  public  to  inconvenience  or 
annoyance:  People  v.  Carpenter,  1  M.  378; 
Clark  v.  Lake  St.  Clair  Ice  Co.,  24  M.  508; 
Attorney-General  v.  Evart  Booming  Co.,  84 
M.  462. 

6.  Processions  in  •  city  streets  for  political, 
religious,  social  or  other  demonstrations,  by 
day  or  reasonable  hours  at  night,  are  not  nec- 
essarily nuisances,  and  regulation,  not  prohi- 
bition, unless  under  clear  authority  of  the 
charter,  is  the  extent  of  a  city's  power:  Fra- 
zee's  Case,  63  M.  396. 

7.  An  unauthorized  obstruction  across  a 
public  street  is  a  public  nuisance :  Pontine  db 
L.P.R.  Co.  v.  Hilton,  69  M.  115. 

8.  The  obstruction  of  a  mere  culde  sac  in 
the  interior  of  a  city  block  which  led  into 
alleys  that  extended  to  public  streets  was  held 
not  to  be  a  public  wrong  such  as  might  be  re- 
dressed by  public  prosecution :  People  v.  Jack- 
son, 7  M.  482;  Tillman  v.  People,  12  M.  401. 

9.  Every  encroachment  on  a  way  is  not 
necessarily  a  nuisance:  People  v.  Carpenter, 
1  M.  278;  Clark  v.  Lake  St.  Clair,  etc.  Ice  Co., 
24  M.  508. 

10.  A  purpresture  —  whereby  is  meant  an 
enclosure  by  a  private  person  of  a  part  of  that 
which  belongs  to  the  public  and  which  ought 
to  be  open  and  free  to  the  enjoyment  of  the 
public — Is  not  necessarily  a  public  nuisance, 
for  it  may  exist  without  inconveniencing  the 
publio:  Attorney-General  v.  Evart  Booming 
Co.,  84  M.  462. 

11.  A  flight  of  stairs,  fifteen  feet  high  and 
three  feet  eight  inches  wide,  was  erected 
within  the  limits  of  Woodward  avenue,  in  the 
city  of  Detroit,  leading  from  the  ground  to 
the  second  story  of  a  building  standing  on  the 
line  of  the  street  adjacent  to  the  stairs.  Held, 
that  though  this  was  an  obstruction  not  au- 
thorized by  the  acts  of  the  governor  and 
judges,  or  by  the  ordinances  of  the  city,  yet 
whether  it  was  an  annoyance  to  the  public  so 
as  to  constitute  a  nuisance  was  for  the  jury  to 
decide :  People  v.  Carpenter,  1  M.  278. 

12.  The  extension  of  city  boundaries  to  take 
in  toll-gates  does  not  make  them  a  public  nui- 
sance: Chope  v.  Detroit  db  H.  P.  R.  Co.,  87  M. 
195. 

IS.  A  roof  built  twelve  or  fifteen  feet  above 
an  alley  is  not  necessarily  an  obstruction,  nor 
is  anything  that  does  not  interfere  with  its  ac- 
customed use :  Beecher  v.  People,  38  M.  289. 
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14.  A  platform  built  in  a  public  alley  at-the 
rear  of  a  store  for  convenience  in  transferring 
goods  is  not  necessarily  a  nuisance :  Bagley  v. 
People,  48  M.  865. 

15.  A  wooden  awning  over  a  sidewalk  in 
front  of  a  store  is  not  per  se  a  public  nuisance : 
Hawkins  v.  Sanders,  45  M.  491. 

16.  Nor  is  a  tree  in  the  highway :  Clark  v. 
Dasso,  84  M.  86. 

17.  Steam-engines  as  a  means  of  locomotion 
in  public  highways  are  not  necessarily  a  nui- 
sance: Macomber  v.  Nichols,  34  M.  212. 

18.  A  bridge  over  a  navigable  stream  is  not 
necessarily  a  nuisance ;  it  may  or  may  not  be 
such  according  to  circumstances ;  and  the  ves- 
sel-owner who  brings  suit  for  an  injury  occa- 
sioned by  it  must  show  the  circumstances  that 
make  the  injury  fairly  chargeable  to  some  one 
as  a  wrong :  Ibid. 

19.  'Coasting  on  a  public  street  is  not  neces- 
sarily a  nuisance,  and  the  licensing  of  such  a 
use  of  a  city  street  is  within  the  discretion  of 
the  common  council,  which  discretion  the 
courts  will  not  review:  Burford  v.  Grand 
Rapids,  53  M.  98. 

20.  Where  one  creates  in  a  public  street  ob- 
structions which  in  the  first  instance  are  law- 
fully there,  but  which  he  is  bound  to  remove 
as  speedily  as  possible,  they  become  unlawful 
from  the  beginning  if  he  does  not  remove 
them  in  a  reasonable  time;  and  what  is  such 
time  is  for  the  court  to  determine  where  the 
facts  do  not  conflict  or  are  conceded:  Bowen 
v.  Detroit  City  R.  Co.,  54  M.  496. 

21.  Excavations,  properly  and  safely  con- 
structed under  the  public  streets  in  cities  for 
the  convenience  of  the  owners  of  the  premises 
adjoining  are  not  unlawful;  and  they  are 
not  liable  to  be  treated  as  nuisances  if  kept  in 
repair,  and  the  use  of  the  street  is  not  inter- 
rupted for  an  unreasonable  length  of  time: 
Fisher  v.  Thirkell,  21  M.  1. 

22.  A  person  lawfully  using  a  water-course 
cannot  be  guilty  of  a  public  nuisance,  unless 
that  nuisance  is  the  consequence  of  his  own 
conduct ;  and  a  mere  change  in  the  mode  of 
enjoyment,  which  involves  no  increase  of  evil, 
cannot  be  injurious.  So,  a  mill-dam  is  not  a 
nuisance  where  the  stream  without  it  would 
produce  the  same  extent  and  kind  of  mischief : 
Beach  v.  People,  11  M.  106. 

23.  Polluting  the  waters  of  an  ancient 
stream,  thus  rendering  them  unfit  to  drink,  is 
not  a  public  nuisance  unless  the  stream  is  one 
where  the  public  has  rights :  Messersmidt  v. 
People,  46  M.  487. 

24.  The  erection  of  a  wooden  building 
within  the  limits  of  a  city  or  village  is  not  per 


se  a  nuisance,  even  though  prohibited  by  ordi- 
nance: St.  Johns  v.  McFarlan,  88  M.  72. 

25.  A  house  of  ill-fame  is  a  public  nuisance, 
and,  therefore,  indictable:  Welch  v.  Stoteett, 
2  D.  832;  Slaughter  v.  People,  2  D.  834. 

26.  Declaring  a  thing  to  be  a  nuisance  does 
not  make  it  such,  if  not  such  in  fact;  and  an 
officer  removing  as  such  that  which  is  inno- 
cent cannot  be  justified:  Horn  to.  People,  26 
M.  221. 

27.  The  question  of  nuisance  or  no  nuisance 
is  one  depending  on  the  particular  facts:  Peo- 
ple v.  Carpenter,  1  M.  273;  Crippen  v.  People, 
8  M.  117 ;  Clark  v.  Lake  St.  Clair,  etc.  lee  Co., 
24  M.  508;  The  City  of  Erie  v.  Canfield,  27  M. 
479. 

(b)  Primate  nuisances. 

28.  The  erection  and  use  by  defendant  of  a 
high  platform  on  his  own  premises  overlook- 
ing another's  base  ball  ground  to  which  an  ad- 
mission fee  is  charged  will  not  be  restrained 
as  a  nuisance:  Detroit  Base  BaU  Club  v.  Dep- 
pert,  61  M.  68. 

29.  Courts  cannot  limit  the  distance  up  or 
down  to  which  a  man  may  enjoy  his  property, 
and  if  one  builds  higher  than  his  neighbor  he 
subjects  himself  to  no  liability  unless  he  inter- 
feres with  the  rights  of  others:  Ibid. 

30.  Whether  a  fence  erected  maliciously 
and  with  the  sole  purpose  of  shutting  out  the 
light  and  air  from  a  neighbor's  windows  can 
be  enjoined  as  a  nuisance,  guere;  the  court 
being  equally  divided:  Burke  v.  Smith,  69  M. 
—  (April  20,  '88). 

31.  One  who  has  taken  up  his  residence  in 
a  portion  of  the  city  mainly  appropriated  to 
business  purposes  cannot  complain  of  the  es- 
tablishment, or  obtain  an  injunction  to  re- 
strain the  carrying  on  of  any  new  business 
near  him,  provided  it  is  not  in  itself  objection- 
able as  compared  with  those  already  estab- 
lished, and  is  carried  on  in  a  proper  manner: 
Gilbert  v.  Showerman,  23  M.  448. 

32.  The  business  of  forging  was  conducted 
on  a  large  scale  in  cheap  wooden  buildings  in 
the  neighborhood  of  costly  residences.  The 
residents  were  injured  in  their  persons  and 
property  by  the  smoke  and  soot  from  the 
forge;  their  houses  were  jarred  by  the  con- 
cussion of  the  heavy  steam-hammers,  which 
disturbed  the  peace  and  affected  the  health 
of  the  neighborhood,  and  in  some  instances 
damaged  the  foundations  of  the  houses.  Held 
to  be  a  clear  case  for  relief  -by  injunction 
against  a  nuisance:  Robinson  v.  Baugh,  31  M. 
290. 

33.  However  lawful  a  business  may  be  in 
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itself  and  however  suitable  the  location,  it 
cannot  be  carried  on  so  aa  to  directly  damage 
the  property  of  others,  in  the  absence,  at  least, 
of  anything  conferring  any  prescriptive  right ; 
yet  a  resident  of  a  trading  or  manufacturing 
neighborhood  must  submit  to  such  ordinary 
personal  annoyances  and  discomforts  as  are 
fairly  incidental  to  legitimate  trading  and 
manufacturing  carried  on  in  a  reasonable  way: 
Ibid. 

34.  Where  a  nuisance  is  caused  by  the  mode 
of  conducting  a  business,  it  is  no  defence  to  a 
bill  filed  to  enjoin  it  that  some  of  the  com- 
plainants have  establishments  in  the  same  vi- 
cinity to  which  similar  objections  lie :  Ibid. 

35.  Complainants  in  a  bill  to  enjoin  a  nui- 
sance caused  by  one's  mode  of  carrying  on  the 
forging  business  were  held  not  estopped  by 
acquiescence  where  the  grievance  complained 
of  existed  only  about  two  years,  and  that 
which  gave  greatest  offence  only  about  one 
year,  before  the  bill  was  filed,  and  complaints 
of  the  injurious  character  of  the  business  were 
made  to  the  common  council  some  months 
previously,  and  to  the  defendant  himself  at  an 
early  day :  Ibid. 

36.  The  location  of  a  burying  ground  by  a 
township  board  of  health  in  the  neighborhood 
of  complainant's  well  held  not  to  be  a  private 
nuisance:  Upjohn  v.  Richland  Board  of 
Health,  46  M.  542. 

37.  It  is  an  irreparable  injury  to  create  in- 
tolerable smells  near  the  homestead  of  a  neigh- 
bor, or  undermine  his  house  by  excavations, 
or  cut  him  off  from  the  street  by  buildings  or 
ditches,  or  otherwise  destroy  the  comfortable, 
peaceful  and  quiet  occupation  of  bis  home- 
stead ;  also  to  break  up  his  business,  destroy 
its  good-will,  and  inflict  damages  that  cannot 
be  measured  because  the  elements  of  reason- 
able certainty  are  wanting  in  computing  them. 
A  nnisance  may  threaten  irreparable  injury 
even  to  unoccupied  land  where  it  is  devoted 
to  some  special  use  or  where  the  person  caus- 
ing the  nuisance  is  irresponsible:  Edwards  v. 
AUouez  Mining  Co.,  88  M.  46. 

38.  A  dam  which  overflows  land  and  in- 
jures water  privileges  is  a  nuisance  which  the 
owner  of  the  overflowed  land  and  of  the  water 
privileges  has  a  right  to  abate  by  tearing  it 
down:  Winchell  v.  Clark,  68  M.  64, 

II.  Abatement. 

(a)  In  general. 

30.  A  public  nuisance  cannot  be  lawfully 
abated  by  a  private  person  not  directly  in- 
jured or  individually  annoyed  by  it,  and  if  in 
a  public  highway  he  can  only  interfere  with 


it  as  far  as  is  necessary  to  exercise  his  right 
of  passing  along  the  highway,  and  then  with- 
out wanton  violence:  Clark  v.  Lake  St.  Clair, 
etc.  Ice  Co.,  24  M.  606. 

40.  An  unauthorised  obstruction  across  a 
public  street  may  be  abated  by  any  citizen 
desiring  to  travel  along  the  street  if  he  can  do 
so  without  a  breach  of  the  peace:  Pontiae  <t 
L.  P.  R.  Co.  v.  Hilton,  69  M.  115. 

41.  A  city  council  authorized  to  compel  the 
owners  and  occupants  of  slaughter-houses, 
etc.,  to  cleanse  and  abate  whenever  necessary 
for  the  health,  etc.,  of  the  inhabitants  of  the 
city,  can  exercise  such  power  only  in  abating 
legal  nuisances,  and  cannot  interfere  with 
what  is  not  a  nuisance  in  fact:  Wreford  v. 
People,  14  M.  41. 

42.  Where  the  charter  only  allows  the  city 
council  to  prevent  future  erections  and  loca- 
tions of  such  establishments  as  slaughter- 
houses, the  council  has  no  right  to  put  an  end 
to  any  existing  business  of  the  kind,  so  long 
as  it  is  not  a  nuisance  in  fact:  Ibid.  See 
supra,  §6. 

43.  The  power  to  abate  a  nuisance  is  lim- 
ited to  the  removal  of  that  in  which  the  nui- 
sance consists:  Welch  v.  Stowell,  2  D.  882. 

44.  Neither  individuals  nor  the  common 
council  of  a  city  have  a  right  to  abate  the 
nuisance  occasioned  by  the  occupation  of  a 
building  as  a  house  of  ill-fame,  by  demolishing 
the  building.  The  nuisance  is  not  the  build- 
ing itself  but  the  use  to  which  it  is  put :  Ibid. 

45.  Where  the  alleged  nuisance  arises  from 
the  use  of  things  innocent  in  themselves,  the 
case  does  not  call  for  their  destruction  in  order 
to  effect  an  abatement :  Metsersmidt  v.  People, 
46  M.  487. 

46.  The  court  on  an  indictment  and  convic- 
tion for  a  public  nuisance  is  not  obliged  to 
order  a  removal  of  the  nuisance:  Crippen  v. 
People,  8  M.  117. 

47.  Property  can  be  destroyed  for  the  abate- 
ment of  a  nuisance  —  as  here,  a  mill-dam  — 
only  so  far  as  is  determined  to  be  necessary 
therefor.  And  the  fact  that  property  is  de- 
creed to  be  a  nuisance  does  not  oblige  the  court 
to  order  its  destruction :  Shepard  v.  People,  40 
M.  487. 

48.  Before  any  judgment  of  abatement  is 
given  there  should  be  a  finding  of  a  present 
state  of  things,  showing  not  only  the  appropri- 
ateness but  the  necessity  of  such  a  judgment : 
Messersmidt  v.  People,  46  M.  487. 

(b)  By  injunction. 

40.  The  statutory  provision  (H.  a  §  7965) 
as  to  the  jurisdiction  of  chancery  in  cases  of 
nuisance  was  not  intended  to  extend  or  en- 
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large  that  jurisdiction:  Norris  v.  Hill,  1  M. 
802. 

60.  Nuisances  may  be  stayed  or  prevented 
by  injunction,  and  the  complainant  will  not  be 
first  required  to  establish  his  right  at  law, 
unless  doubtful  and  in  dispute:  White  v. 
Forbes,  W.  112. 

61.  In  cases  of  nuisance,  H.  8.  §  7965  con- 
fers jurisdiction  in  equity  where  there  is  not 
a  plain,  adequate  and  complete  remedy  at  law, 
and  gives  power  to  grant  injunctions  to  stay 
or  prevent  the  nuisance,  but  it  is  not  essential 
that  a  trial  at  law  should  precede  the  filing  of 
the  injunction  bill.  If  the  court  of  equity 
deems  a  finding  by  jury  needful,  it  may,  in  its 
discretion,  direct  one,  but  it  is  not  bound  to 
do  so :  Robinson  v.  Baugh,  81  M.  200. 

62.  A  bill  in  equity  will  lie  against  com- 
plainant's neighbor  for  building  and  maintain- 
ing a  cornice  that  projects  over  complainant's 
boundary  line  to  the  permanent  injury  and 
depreciation  of  his  property.  And  this  is  so 
though  a  remedy  be  given  by  statute  for  the 
abatement  of  a  private  nuisance  where  the 
party  complaining  thereof  has  recovered  there- 
for in  an  action  on  the  case:  Wilnarth  v. 
Woodcock,  58  M.  482. 

63.  A  bill  in  equity  was  filed  to  compel  the 
removal  of  an  unsightly  cornice  which  defend- 
ant had  built  upon  his  house  so  as  to  project 
into  plaintiff's  lot.  At  the  time  defendant 
bought  his  lot  plaintiff's  fence  was  on  the  line 
asserted  by  the  bill,  and  it  was  pointed  o«t  to 
defendant  as  the  line  claimed  to  be  the  true 
boundary.  Held,  that  the  bill  would  lie :  Wil- 
marth  v.  Woodcock,  06  M.  881. 

64.  Ownership  of  a  homestead  locally  af- 
fected by  a  nuisance  injurious  to  health  is 
such  a  special  interest  as  will  give  one  a  right 
to  complain  of  the  nuisance  as  a  special  griev- 
ance to  him,  and  to  obtain  equitable  interfer- 
ence: Treat  v.  Bates,  27  M.  890. 

66.  The  allegation  in  a  bill  to  abate  the 
private  nuisance  of  an  encroachment  on  com- 
plainant's premises,  that  defendant  has  claimed 
ownership  of  a  strip  thereof,  is  not  such  a 
statement  of  a  dispute  about  a  boundary  as 
would  deprive  the  court  of  jurisdiction,  if  the 
bill  states  with  certainty  the  actual  boundary 
and  complainant's  ownership  on  one  side: 
Wilmarth  v.  Woodcock,  58  M.  482. 

66.  A  suit  was  brought  in  equity  to  enjoin, 
as  a  nuisance  dangerous  to  health,  a  dam  that 
had  existed  for  forty  years  on  property  of  de- 
fendant, who  also  owned  the  land  covered  by 
the  mill-pond.  There  was  no  showing  how  long 
the  complainants  had  held  the  lands  claimed 
to  be  affected,  except  the  allegation  that  they 
had  held  the  same  for  several  years  prior  to 


the  filing  of  the  bill.  Held,  that  as  complain- 
ants had  probably  bought  when  the  dam  was 
in  existence,  and  knowing  its  features  and  in- 
fluences, they  were  not  entitled  to  the  same 
equitable  considerations  that  would  prevail 
bad  defendant  created  the  alleged  nuisance 
after  they  had  acquired  and  settled  upon  their 
respective  premises,  and  that  they  should  seek 
their  remedy  at  law  where  defendant  could 
have  a  jury  trial:  Ronayne  v.  Loranger,  66 
11878. 

67.  The  attorney-general  has  no  authority, 
unless  in  extraordinary  cases,  to  proceed  at 
his  own  instance,  as  relator  for  the  state,  to 
sue  a  private  person  by  information  in  chan- 
cery to  abate  a  mill-dam  on  the  ground  of  its 
being  hurtful  to  health ;  such  a  case  should  be 
prosecuted,  if  at  all,  by  the  public,  and  sub- 
mitted to  a  jury:  Attorney-General  v.  Hane, 
50  M.  447. 

68.  Nor  can  the  attorney-general  proceed 
by  information  in  equity  to  restrain  and  abate 
the  appropriation  by  a  booming  company  of 
part  of  the  bed  of  a  small  stream  not  navi- 
gable except  for  floating  logs;  such  an  appro- 
priation is  neither  a  purpresture  nor  a  publio 
nuisance:  Attorney-General  v.  Evart  Boom- 
ing Co.,  84  M.  462. 

69.  The  fact  that  similar  nuisances  are 
maintained  in  the  same  vicinity  by  others 
who  have  not  been  prosecuted  is  no  reason  for 
declining  to  stop  one  maintained  by  defend- 
ant; nuisances  separately  maintained  must 
be  proceeded  against  separately,  and  it  is 
of  no  legal  moment  which  is  taken  first, 
or  that  the  prosecution  is  carried  on  against 
only  one  at  a  time:  Robinson  v.  Baugh,  81  H. 
290. 

60.  A  perpetual  injunction  was  granted  to 
prevent  the  erection  of  a  dam  'which  would 
have  flooded  the  lands  of  complainant,  on  the 
grounds  of  injury  to  the  property  and  the 
probability  that  disease  would  be  generated 
by  the  overflowing  of  the  water:  White  y. 
Forbes,  W.  112. 

61.  Where  the  partial  abatement  of  a  dam 
would  prevent  the  overflow  of  the  land  of  one 
who  complained  of  it  as  a  nuisance,  but  its 
entire  abatement  was  necessary  to  abate  a 
public  nuisance  affecting  his  homestead,  a  de- 
cree for  such  complete  abatement  was  af- 
firmed: Treat  v.  Bates,  27  M.  890. 

62.  A  wooden  building  encroached  six 
inches  on  a  private  alley  for  more  than  twenty 
years.  The  owner  attempted  to  veneer  it 
with  brick,  whereby  it  would  encroach  three 
inches  more.  It  did  not  appear  that  the  en- 
croachment would  materially  injure  the  right 
of  way.    Held,  that  the  adjacent  owner  was 
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not  entitled  to  remedy  by  injunction :  Hall  v. 
Rood,  40  M.  46. 

83.  Equity  will  not  require  the  walls  of  a 
building  to  be  torn  down  because  of  an  en- 
croachment of  four  and  a  half  inches  upon  the 
street ;  relief  must  not  be  disproportionate  to 
the  injury :  Big  Rapids  v.  Comstock,  65  M.  78. 


III.  Actions  fob  nuisance. 

64.  Any  one  who  upholds  and  sustains  a 
private  nuisance,  to  another's  injury,  is  an- 
swerable for  the  injury  done:  Caldwell  v. 
Gale,  11  M.  77. 

66.  One  is  not  liable  for  an  injury  occa- 
sioned by  a  nuisance  on  premises  in  bis  pos- 
session, unless  his  possession  gives  him  the 
legal  control  of  the  premises :  Fisher  v.  Thir- 
tefl,  21  M.  1.         > 

As  to  whether  landlord  or  tenant  is  liable 
for  nuisance,  see  Landlord  and  Tenant, 
§§73-76. 

66.  A  city  is  not  liable  for  a  nuisance 
brought  within  a  street  by  widening  it: 
McCuteheon  v.  Homer,  43  M.  488. 

67.  An  individual  can  sue  for  the  special 
injury  resulting  to  himself  from  defendant's 
neglect  to  perform  a  public  duty ;  so  held  of 
an  action  against  a  railway  company  for  the 
personal  damage  caused'  by  leaving  its  cars 
standing  across  a  highway  for  a  longer  time 
than  is  allowed  by  statute:  Patterson  v.  De- 
troit, L.&N.R.  Co.,  66  M.  172. 

68.  One  cannot  sue  another  for  damages 
from  a  nuisance  which  both  have  united  in 
committing:  McCKnnis  v.  Carrier,  89  M.  111. 

That  one  cannot  recover  for  a  nuisance  if 
his  own  unlawful  conduct  has  contributed 
thereto,  see  Damages,  §§  184, 185. 

89.  The  question  discussed  whether,  where 
one  erects  a  dam  on  his  own  land,  which 
causes  the  land  of  another  to  be  flowed,  and 
then  conveys  the  land  on  which  the  dam  is 
situated,  a  suit  can  be  brought  against  his 
grantee  for  the  nuisance  before  he  has  been 
served  with  notice  of  it,  and  requested  to  re- 
move it:  Caldwell  v.  OaU,  11  M.  77. 

70.  If  such  notice  be  necessary,  and  has 
once  been  given  by  the  owner  of  the  land 
flowed,  it  will  inure  for  the  benefit  of  his 
grantee,  or  of  any  one  claiming  title  through 
or  under  him :  Ibid. 

71.  Where  a  notice  from  plaintiff's  grantor 
was  sufficient  to  entitle  him  to  maintain  the 
action,  and  such  notice  was  proved,  and  the 
court  erroneously  charged  that  the  notice 
must  be  given  by  the  plaintiff  or  by  some  one 
authorized  by  him,  it  was  held  that  to  entitle 

voun— is 


the  plaintiff  to  take  advantage  of  the  erroneous 
ruling  it  was  not  necessary  that  the  attention 
of  the  court  should  be  specially  called  to  the 
evidence  of  notice  at  the  time  of  the  charge: 
Ibid. 

72.  In  an  action  by  an  individual  for  a  pub- 
lic nuisance,  recovery  can  be  had  only  for 
such  damage  as  was  peculiar  to  plaintiff,  and 
as  was  the  natural  and  proximate  consequence 
of  the  nuisance :  Powers  v.  Irish,  23  M.  429. 
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Crimes,  §§  581-584. 

Offences  of  resisting  and  impersonating  offi- 
cer, see  Crimes,  §§  475-478,  480. 
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L  What  is  an  office  and  who  abb 

OFFICERS. 

1.  An  office  is  a  special  trust  or  charge  cre- 
ated by  competent  authority.  If  not  merely 
honorary,  certain  duties  will  be  attached  to  it, 
the  performance  of  which  will  be  the  consid- 
eration for  its  being  conferred  upon  the  partic- 
ular individual  who  for  the  time  being  will  be 
the  officer:  Throop  v.  Langdon,  40  M.  678. 

2.  While  a  private  person  may  have  a  val- 
uable interest  in  an  office,  office  is  in  this  state 
a  public  trust  in  which  the  public  interest  is 
paramount:  Frey  v.  Michie,  68  M.  328  (Jan. 
26, '88). 

3.  The  term  "officer,"  in  Const,  art  18, 
§  1,  applies  to  the  occupant  of  an  office  that 
has  some  permanence,  and  is  not  created  by  a 
temporary  nomination  for  a  transient  pur- 
pose: Underwood  v.  McDuffee,  15  M.  861; 
Shurbun  v.  Hooper,  40  M.  504. 

4.  An  officer  is  distinguished  from  an  em- 
ployee in  the  greater  importance,  dignity  and 
independence  of  his  position ;  in  being  required 
to  take  an  official  oath,  and  perhaps  to  give  an 
official  bond;  in  the  liability  to  account  for 
misfeasance  or  non-feasance,  and  usually, 
though  not  necessarily,  in  the  tenure  of  his 
position:  Throop  v.  Langdon,  40  M.  678. 

5.  But  the  fact  that  an  oath  of  office  has 
been  taken  does  not  prove  that  the  person  tak- 
ing it  is  an  officer  rather  than  a  clerk;  nor 
does  the  fact  that  one  is  independent  of  his 
superior  officer  in  the  tenure  of  his  position 
make  him  an  officer  also :  Ibid. 

6.  The  title  "  clerk  "  is  properly  that  of  an 
employee;  and  the  chief  clerk  in  the  office  of 
the  assessor  of  the  city  of  Detroit  is  not  an  of- 
ficer, though  the  tenure  of  his  position  is  inde- 
pendent of  the  assessor :  Ibid. 

1.  The  superintendent  of  fisheries  is  not  an 
officer  within  the  meaning  of  the  constitution 
and  laws  of  the  state,  but  is  an  employee  of 
the  state  board  of  fish  commissioners  and  is 
removable  at  their  pleasure :  Portman  v.  Fish 
Commissioners,  50  M.  258. 

8.  Referees  of  causes  in  the  circuit  court 
are  not  officers  required  to  take  the  constitu- 
tional oath :  Underwood  v.  McDuffee,  15  M.  861. 

That  constitutional  character  of  office  must 
remain  unchanged,  see  Constitutions,  §§  709- 
711. 

II.    Eligibility;    selection;   appoint- 
ment; removal;  filling  vacancies. 

See  Cities  and  Villages,  V,(a);  Schools, 
m.  (a),  (b). 

0.  Residence  within  the  circuit  is  not  a  con- 
dition to  eligibility  to,  or  tenure  of,  the  office 


of  circuit  judge,  unless  a  judge  actually  re- 
siding within  his  circuit  removes  from  it  in 
which  case  he  vacates  his  office:  Boyce  v. 
Goodwin,  22  M.  496. 
See  Constitutions,  §  648. 

10.  No  one  who  is  not  a  duly  qualified  at- 
torney is  eligible  to  the  office  of  prosecuting 
attorney:  People  v.  May,  3  M.  598. 

11.  Particular  political  opinions  cannot  be 
made  a  condition  to  holding  office:  Attorney- 
General  v.  Detroit,  58  M.  218. 

As  to  the  constitutional  prohibition  against 
tests,  see  Constitutions,  §§  706-708. 

13.  An  express  requirement  of  the  consti- 
tution as  to  the  mode  of  choice  of  officers  not 
only  precludes  every  other  mode,  but  must  be 
taken  as  a  circumstance  bearing  upon  the 
identity  of  the  office:  McClintock  v.  Laing, 
19  M.  800. 

15.  All  officers  and  functionaries  exercis- 
ing powers  of  government  and  control  over 
political  action  must  derive  their  powers  and 
office  either  from  the  people  directly  or  from 
the  agents  or  representatives  of  the  people: 
Attorney-General  v.  Detroit,  58  M.  213. 

14.  No  public  office  can  be  obtained  or  ex- 
ercised without  either  election  or  appoint- 
ment :  Ames  v.  Port  Huron,  etc.  Co.,  11  M.  139 ; 
Abels  v.  Ingham  Supervisors,  42  M.  526. 

As  to  the  requirement  that  judicial  officers 
must  be  elected  by  the  people,  see  Constitu- 
tions, §§  634-641,  648,  645. 

As  to  method  of  voting,  ballots,  canvassing 
returns,  etc.,  see  Elections. 

As  to  determination  of  title  to  office,  see 
Quo  Warranto. 

That  the  legal  title  to  office  cannot  be  tried 
on  Mandamus,  see  that  title,  §  24. 

16.  The  power  of  appointment  to  office  is  a 
franchise:  Frey  v.  Michie,  68  M.  828. 

16.  A  purpose  to  make  an  appointment 
which  has  never  been  carried  out  cannot  sus- 
tain official  action  by  the  person  intended: 
Bench  v.  Otis,  25  M.  29. 

17.  In  an  action  brought  by  one  who  has 
purchased  of  an  agent  appointed  by  the  com- 
missioner of  the  land  office,  timber  which  had 
been  taken  by  a  trespasser  from  state  lands, 
neither  the  trespasser  nor  one  claiming  under 
him  can  dispute  the  validity  of  the  agent's  ap- 
pointment: Ballou  v.  O'Brien,  20  M.  304. 

18.  Where  a  board  is  empowered  to  appoint 
certain  officers  whose  action  it  is  its  duty  to 
supervise,  it  cannot  appoint  such  officers  from 
its  own  membership,  and  it  seems  that  a  res- 
ignation from  the  board,  subsequent  to  such 
appointment,  would  not  enable  the  member 
to  act  as  such  officer:  Kinyon  v.  Duchene,  21 
M.498. 
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19.  The  several  counties  composing  a  judi- 
cial circuit  should  act  affirmatively,  through 
their  respective  boards  of  supervisors,  as  a 
basis  for  the  appointment  of  a  stenographer 
for  the  circuit;  otherwise  the  law  authorizing 
inch  appointments  is  not  operative  in  every 
part  of  it.  But,  in  the  absence  of  evidence  to 
the  contrary,  such  action  may  be  fairly  pre- 
sumed where  a  stenographer's  commission  has 
been  issued:  Goodale  v.  Marquette  Supervis- 
ors, 45  M.  47. 

SO.  It  teems  that  the  Wayne  county  audi- 
tors have  the  power  of  appointing  county  su- 
perintendents of  the  poor:  Frey  v.  Michie,  68 
X.  828  (Jan.  26,  '88);  Vrooman  v.  Michie,  69 
M.42. 

21.  The  power  of  appointing  county  super- 
intendents of  the  poor  having  been  expressly 
vested  in  the  Wayne  county  auditors  before 
the  constitution  of  1850,  and  never  taken 
away  by  statute,  and  it  not  being  among  the 
constitutional  powers  of  the  board  of  supervis- 
ors, the  supreme  court  is  not  disposed  to  inter- 
fere with  the  long  practical  construction  of 
such  power,  which  is  sufficient  to  render  the 
auditors'  appointees  officers  de  facto  at  least: 
IWtf. 

22.  An  officer  cannot  be  removed  from  his 
office  by  the  body  possessing  power  for  that 
purpose,  without  an  intent  on  their  part  to  re- 
move him.  And  where  the  duration  of  his 
term  is  fixed  by  statute,  and  the  body  possess- 
ing the  power  of  removal  and  appointment 
makes  a  new  appointment  on  the  mistaken 
idea  that  a  vacancy  exists,  such  appointment 
does  not  have  the  effect  to  remove  the  in- 
cumbent :  Stadler  v.  Detroit,  18  M.  846. 

23.  Power  to  authorize  removal  for  a  cause 
to  be  defined  by  law  does  not  allow  removals 
at  discretion  and  without  cause:  People  v. 
Lord,  9M.227. 

24.  Removals  at  will  are  not  in  accordance 
with  the  policy  of  the  state :  Mead  v.  Ingham 
County  Treasurer,  86  M.  416. 

25.  In  a  proceeding  to  remove  a  person 
from  a  public  office,  the  trial  and  judgment 
of  removal  must  relate  to  the  same  office  speci- 
fied in  the  charge  or  complaint:  Hall  v.  Peo- 
ple, 21 M.  456. 

26.  The  governor's  power  of  removal  under 
Const.,  art.  12,  §  8,  can  only  be  exercised  for 
the  specific  causes  mentioned  in  the  constitu- 
tion, and  upon  charges  which  shall  specify  the 
particular  acts  or  neglect  relied  on  to  make  out 
the  cause  alleged;  and  the  respondent  must 
have  notice  of  these  charges  and  specific  alle- 
gations, and  reasonable  notice  of  a  time  and 
place  when  and  where  he  will  have  an  oppor- 


tunity for  a  hearing  thereon,  upon  which  he 
may  produce  proofs.  And  the  governor  has 
judicial  power  to  examine  into  and  pass  upon 
these  charges:  DuUam  v.  WiUson,  58  M.  892. 

27.  H.  S.  g  651,  permitting  the  governor  to 
remove  any  state  or  county  officer  except  the 
state  treasurer  and  judges,  held  void,  because 
at  the  time  it  was  adopted  the  governor  had 
no  judicial  power  under  the  constitution: 
Ibid, 

28.  Act  165  of  1877  (H.  8.  §  488,  subd.  17) 
permits  a  board  of  supervisors  to  remove  an 
officer  appointed  by  it  on  charges  preferred  to 
the  board,  or  its  chairman,  and  after  notice  of 
the  hearing  and  a  copy  of  the  charges  has  been 
delivered  to  the  officer,  and  full  opportunity 
has  been  given  him  to  be  heard  in  his  defence. 
Held,  that  as  to  time  and  notice  of  hearing  the 
board  does  not  act  as  an  ordinary  court,  but 
as  a  public  board  authorized  to  use  its  own 
time  and  methods,  subject  only  to  the  condi- 
tion that  no  one  shall  be  removed  without 
charges  and  reasonable  notice,  nor  without  a 
full  opportunity  to  be  heard ;  and  a  service  on 
August  7th  of  a  copy  of  charges  and  notice  of 
meeting  to  be  held  August  18th  to  investigate 
them,  was  held  sufficient,  though  made  on  the 
authority  of  two  supervisors  without  a  meeting 
of  the  board :  Qager  v.  Chippewa  Supervisori, 
47  M.  167. 

28.  Prior  to  act  165  of  1877  (see  H.  S.  §  488, 
subd.  17)  the  board  of  supervisors  had  no  gen- 
eral power  to  remove  county  officers.  H.  8 
§  488,  subd.  14,  gives  the  power  only  for  the 
two  causes  named  —  failure  to  report  and  neg- 
lect to  give  bond;  and  not  a  discretionary 
power  to  remove:  Mead  v.  Ingham  County 
Treasurer,  86  M.  416. 

SO.  Supervisors  having  acted  without  au- 
thority in  making  the  appointment  of  new 
officers  to  fill  a  supposed  vacancy  caused  by 
their  removal  of  existing  officers,  their  im- 
mediate recognition  of  the  appointment  as  one 
to  be  respected  cannot  be  regarded  as  of  any 
importance;  they  merely  attributed  validity 
to  their  own  invalid  act:  Ibid. 

31.  One  of  three  superintendents  of  the 
poor  having  been  a  party  to  a  controversy  out 
of  which  grew  the  attempted  removal  of  the 
other  two  by  the  supervisors,  and  the  appoint- 
ment of  others  in  their  places,  his  recognition 
of  the  new  appointees  as  his  colleague  or  co- 
superintendents  would  be  of  little  force  to 
make  out  that  they  were  officers  de  facto: 
Ibid. 

32.  To  justify  a  removal  from  office,  the 
records  of  the  board  of  supervisors  must  show 
ail  the  facts  to  warrant  it.    In  the  case  of  the 
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removal  of  a  county  treasurer  for  neglecting 
to  give  further  bonds,  the  records  should  show 
some  finding  or  resolution  of  the  board  that 
the  existing  bond  was  insufficient,  the  require- 
ment of  a  new  bond,  notification  to  the  treas- 
urer of  that  fact,  failure  on  his  part  to  com- 
ply, and  subsequent  proceedings  for  his  re- 
moval, of  which  be  should  have  notice  and  an 
opportunity  to  make  defence :  McGregor  v. 
Gladwin  Supervisors,  87  M.  388. 

'33.  It  is  misfeasance,  warranting  removal 
-from  office,  for  superintendents  of  the  poor  to 
draw  orders  on  the  county  treasurer  in  favor 
of  persons  without  whose  knowledge  they 
themselves  draw  the  money,  and  compel  the 
payees  to  take  from  themselves  at  exorbitant 
prices  such  goods  as  they  see  fit  to  give  them ; 
or  to  use  their  official  power  and  the  poor  fund 
to  coerce  the  recipients  of  their  favor  to  vote 
under  their  dictation ;  or  not  to  refund  to  the 
treasurer  money  which  has  been  repaid  to 
them  by  persons  to  whom  they  have  afforded 
temporary  relief :  Gager  v.  Chippewa  Super- 
visors, 47  M.  167. 

34.  Vacancies  in  the  office  of  judge  of  pro- 
bate are  to  be  filled  by  the  governor's  appoint- 
ment (Const.,  art.  6,  §  14).  A  circuit  court 
commissioner  was  authorized  by  R.  S.  1846 
(ch.  .91,  §  16)  to  act  as  judge  of  probate  while 
the  vacancy  lasted.  Held,  that  the  statute  did 
not  conflict  with  the  constitution,  and  that  it 
applied  also  to  cases  in  which  the  judge  was 
temporarily  disqualified  by  interest,  relation- 
ship, sickness  or  absence :  Kelley  v.  Edwards, 
88  M.  210. 

36.  A  judge  of  probate  was  re-elected,  but 
died  before  the  commencement  of  his  term, 
and  an  appointment  was  made  by  the  gov- 
ernor to  fill  the  vacancy.  January  1st  (when 
the  new  term  would  commence)  the  governor, 
on  the  supposition  that  there  was  now  a  new 
vacancy,  made  a  new  appointment.  It  was 
held  that  the  second  appointment  was  void, 
and  that  under  the  constitution  the  person 
first  appointed  would  hold  until  a  successor 
was  elected  and  qualified:  People  v.  Lord,  9 
M.  227. 

36.  Where  a  vacancy  existed  in  the  office 
of  recorder  of  Detroit,  and  a  circuit  judge  was 
performing  the  duties  under  designation  by 
the  common  council,  and  no  election  had  been 
ordered  by  the  council  to  fill  the  vacancy,  the 
electors  of  the  city  could  not  fill  it  at  the  regu- 
lar city  election  (1865) :  People  v.  WithereU,  14 
M.  48. 

37.  The  city  council  of  Grand  Rapids  can 
fill  an  office  held  by  its  appointment  where 
there  is  no  one  holding  for  a  regular  term: 
Saunders  v.  Grand  Rapids,  46  M.  467. 


III.  Tenure;   resignation. 

38.  A  public  office  is  not  a  contract  relation ; 
and  the  legislature,  when  not  restrained  by 
the  constitution,  may  abolish  or  modify  at  will 
official  tenures  and  profits :  Wayne  Auditors  v. 
Benoit,  20  M.  176. 

39.  The  terms  of  the  circuit  judges  and 
regents  of  the  university,  elected  in  the  ninth 
and  tenth  judicial  circuits,  under  the  act  of 
Jan.  29,  1858,  commenced  as  soon  as  they  had 
been  duly  declared  elected:  People  v.  Garlock, 
5M.284. 

40.  H.  S.  §  667,  which  provides  that,  when 
a  vacancy  in  a  county  office  shall  have  been 
filled  by  appointment  of  the  governor,  the  ap- 
pointee shall  hold  for  the  unexpired  portion 
of  the  regular  term,  cannot  constitutionally 
apply  to  the  office  of  judge  of  probate,  or  be 
regarded  as  repealing  the  statutes  providing 
for  special  elections  to  keep  that  office  filled: 
People  v.  Lord,  9  M.  227. 

41.  An  appointment  by  the  governor  under 
Const,  art.  6,  §  14,  to  fill  a  vacancy  in  the  of- 
fice of  probate  judge,  is  not  merely  for  the 
residue  of  the  term  in  which  the  vacancy  oc- 
curred ;  the  appointee  holds  until  the  place  is 
filled  by  a  new  election :  Ibid. 

42.  The  governor  cannot,  by  any  provision 
in  the  commission  appointing  a  probate  judge 
to  fill  a  vacancy,  limit  the  appointment,  or 
make  its  continuance  depend  upon  his  pleas- 
ure: Ibid. 

43.  Where  the  statute  prescribes  the  dura- 
tion of  an  official  term,  it  is  not  competent  for 
the  appointing  power  to  restrict  the  term  to  a 
shorter  period  in  making  the  appointment: 
Stadler  v.  Detroit,  13  M.  846. 

44.  The  city  physicians  of  Grand  Rapids 
are  not  authorized  by  the  charter  to  hold  over 
where  their  successors  are  not  chosen  within 
a  fixed  time  after  their  terms  expire  and  a 
vacancy  occurs  in  the  office:  Saunders  v. 
Grand  Rapids,  46  M.  467. 

45.  Where  by  a  city  charter  a  justice  of  Che 
peace  appointed  to  fill  a  vacancy  can  hold  only 
until  a  certain  date,  his  office  ends  then  abso- 
lutely, and  a  judgment  thereafter  rendered  by 
him  is  void :  Edison  v.  Almy,  66  M.  329  (June 
16,  '87). 

46.  A  circuit  judge  who  has  sent  in  his 
resignation  to  take  effect  in  five  days  is  dur- 
ing that  time  still  in  possession  of  his  office : 
Bashford  v.  People,  24  M.  244. 

47.  The  tender  of  a  resignation  by  a  super- 
visor or  clerk  of  a  township  by  filing  the  same 
with  the  clerk  is  not  valid  and  effectual  as  a 
resignation  so  as  to  relieve  the  officer  of  his  of- 
ficial character,  without  an  acceptance  by  the 
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township  board,  or  an  appointment  to  fill  the 
vacancy:  Ednoards  v.  United  States,  103  U.  S. 
471;  Thompson  v.  United  States,  108  U.  S. 
480. 
And  see  Mandamus,  §§  242,  248. 

48.  An  officer'e  resignation  is  presumptively 
shown  as  to  third  persons  where  the  resolu- 
tion appointing  his  successor  recites  such  res- 
ignation and  where  a  person  of  the  same  name 
as  the  former  officer  signs  the  other's  official 
bond:  Bird  v.  Perkins,  83  M.  28. 

IV.    Proof    of    official    character; 

OFFICERS    DE   FACTO. 

49.  It  cannot  be  presumed  that  a  de  facto 
official  has  neglected  to  make  any  necessary 
qualification :  First  National  Bank  v.  St.  Jo- 
seph, 46  M.  526. 

50.  One  who  is  shown  to  have  been  an  of- 
ficer at  a  certain  time  must,  till  the  contrary 
iss  shown,  be  presumed  to  continue  such  till 
tbe  expiration  of  the  term  for  which  he  is 
elected :  Kinyon  v.  Duchene,  21  M.  498. 

51.  Parol  evidence  is  admissible  to  prove 
official  character:  Scott  v.  Detroit  Young 
Men's  Society,  1  D.  119;  Cahill  v.  Kalamazoo 
Mut.  Ins.  Co.,  2  D.  124;  Faeey  v.  Fuller,  18 
M.  527 ;  Jhons  v.  People,  25  M.  499. 

52.  Where  the  question  of  official  character 
arises  collaterally,  parol  evidence  is  admissible 
to  show  an  actual  incumbency  de  facto: 
Druse  v.  Wheeler,  22  M.  489. 

53.  Parol  proof  is  admissible  to  show  who 
are  the  officers  of  a  school  district :  Crane  v. 
Bennington  School  District,  61  M.  299. 

54.  In  a  collateral  proceeding  one's  official 
character  is  sufficiently  shown  by  a  resolution 
of  appointment  which  recites  his  predecessor's 
resignation,  and  by  proof  that  he  proceeded  to 
the  discharge  of  his  duties  without  his  right 
being  questioned:  Bird  v.  Perkins,  88  M.  28. 

55.  In  the  case  of  a  public  officer  or  of  an 
officer  of  a  corporation,  proof  that  the  indi- 
vidual has  notoriously  acted  as  such,  is,  in 
general,  sufficient  proof  of  official  character: 
Albright  v.  Cobb,  80  M.  355. 

56.  Public  proclamation  by  the  inspectors 
of  election,  after  canvassing  the  votes,  that  a 
specified  person  has  been  elected,  is  sufficient 
prima  facie  evidence  of  his  right  to  the  books 
and  papers  of  the  office  to  warrant  an  order 
to  the  former  incumbent  to  show  cause  why 
he  should  not  surrender  them  to  his  successor: 
Outran  v.  Norris,  58  M.  512. 

67.  The  statutory  proceeding  for  compel- 
ling a  public  officer  to  surrender  the  books  and 
papers  of  his  office  to  his  successor  (H.  S.  ch. 
295)  is  summary  and  does  not  apply  for  deter- 


mining the  latter's  right  to  the  office,  but  only 
for  ascertaining  whether  he  has  been  declared 
by  the  proper  authority  to  have  been  elected 
or  appointed :  Ibid. 

58.  The  right  to  office  of  a  person  in  actual 
possession  cannot  be  questioned  collaterally : 
Wayne  Auditors  v.  Benoit,  20  M.  176. 

58.  The  actual  legal  right  of  one  in  posses- 
sion of  an  office  cannot  be  tried  in  >a  collateral 
proceeding  between  third  persons:  Faeey  v. 
Fuller,  18  M.  527;  Druse  v.  Wheeler,  22  M. 
489. 

60.  But  in  any  such  proceeding  the  mere 
proof  of  user  by  any  one  who  knows  the  fact 
will  be  sufficient  to  show  his  official  action 
valid :  Faeey  v.  Fuller,  18  M.  527. 

61.  In  a  trial  for  perjury,  evidence  that  the 
oath  was  administered  in  open  court  by  one 
who  was  acting  as  deputy  clerk  is  sufficient 
proof  of  his  official  character.  In  a  collateral 
proceeding  it  is  enough  that  he  was  shown  to 
be  an  officer  de  facto:  Keator  v.  People,  82  M. 
484. 

62.  The  title  to  office  cannot  be  tried  col- 
laterally: Jhons  v.  People,  25  M.  499;  Frey  v. 
Michie,  68  M.  828. 

68.  One's  title  to  the  office  of  judge  of  the 
recorder's  court  of  a  city  cannot  be  tried  in  a 
collateral  proceeding  by  certiorari  upon  a  judg- 
ment given  by  him  as  such  recorder,  there 
being  no  claim  that  any  other  person  is  the 
duly  elected  and  qualified  recorder:  People  v. 
Gobies,  67  M.  475. 

64.  Where  it  is  not  disputed  that  a  person 
is  an  officer  de  facto,  the  court  will  not  con- 
sider in  a  collateral  proceeding  whether  he  is 
or  is  not  an  officer  de  jure:  Mead  v.  Ingham 
County  Treasurer,  86  M.  416 ;  M oiles  v.  Wat- 
son, 60  M.  415. 

65.  The  filing  of  an  information  to  test  the 
right  to  a  public  office  is  conclusive  between 
the  parties  that  relator  was  not  acting  as  of- 
ficer and  that  respondent  was;  but  it  is  not 
competent  for  them  to  settle  between  them- 
selves which  should  hold  the  office,  none  hav- 
ing that  right  who  was  not  lawfully  chosen; 
and  that,  if  controverted,  must  be  settled  by 
public  authority :  School  District  v.  Boot,  61 
M.  878. 

66.  Where  no  officer  dejure  is  provided  for 
there  can  be  no  officer  de  facto:  Carleton  v. 
People,  10  M.  250. 

67.  A  person  actually  obtaining  an  office 
with  the  legal  indicia  of  title  is  a  legal  officer 
until  ousted,  so  far  as  to  render  his  official 
acts  as  valid  as  if  his  title  were  not  disputed : 
Wayne  Auditors  v.  Benoit,  20  M.  176. 

68.  Persons  in  the  actual  and  unobstructed 
exercise  of  office  must  be  held  to  be  legal  offiV 
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cons,  except  in  proceedings  where  their  official 
character  is  the  issue  to  be  tried  as  against 
themselves:  Jhons  v.  People,  25  M.  499. 

69.  The  county  of  Muskegon  was  organized 
by  setting  off  certain  townships  from  existing 
counties.  The  act  for  that  purpose  was  passed 
Feb.  4,  1859,  and  provided  for  an  election  of 
county  officers  "at  the  annual  township  elec- 
tion to  be  held  in  April  next,"  which  officers 
were  to  enter  upon  the  discharge  of  their 
duties  "on  the  first  day  of  June  next."  But 
the  act  not  having  been  ordered  to  take  imme- 
diate effect,  did  not  take  effect  under  the  con- 
stitution until  May  10, 1859.  An  election  was 
nevertheless  held  for  county  officers  in  April, 
1859,  and  the  persons  who  were  chosen  quali- 
fied and  entered  upon  the  discharge  of  the 
duties  of  county  officers  at  the  time  specified. 
Quere  (the  court  being  equally  divided), 
whether,  even  if  the  election  in  April,  1859, 
was  unconstitutional,  the  persons  elected  were 
not  de  facto  county  officers :  Carleton  v.  Peo- 
ple, 10  M.  250;  Rice  v.  Ruddiman,  10  M.  125. 

70.  There  can  be  no  holding  over  de  facto, 
whether  a  successor  is  chosen  or  not,  where 
the  statute  under  which  an  officer  is  appointed 
to  fill  a  vacancy  in  an  elective  office  provides 
that  the  person  so  appointed  shall  hold  only 
until  a  certain  date  after  appointment :  Edison 
v,  Almy,  66  M.  329. 

T.    POWBBS  AND  ACTS. 

(a)  In  general. 

As  to  presumptions  favoring  performance 
of  official  duty,  regularity  of  acts,  etc.,  see 
Evidence,  §§  1565-1583. 

As  to  officers'  capacity  to  sue,  see  Parties, 
§§  20-26. 

71.  Officers  who  are  created  by  statute 
must  confine  their  acts  within  its  provisions 
and  not  go  beyond  the  plain  letter:  Sibley  v. 
Smith,  2  M.  486;  James  v.  Hoioard,  4  M.  446. 

72.  Where  a  board's  time  of  meeting  is,  by 
statute,  made  subject  to  the  direction  of  the 
members,  there  can  be  no  doubt  of  the  legality 
of  the  meeting  when  all  meet:  Hulin  v.  Peo- 
ple, 81  M.  323. 

78.  The  action  of  a  board  of  several  persons 
must  be  determined  by  their  votes  as  evi- 
denced by  their  record ;  their  action  separately 
amounts  to  nothing,  and  their  joint  action 
must  be  evidenced  in  some  way  as  the  act  of 
a  lawful  majority ;  and  it  requires  affirmative 
action  to  create  a  term  of  time  "specified:" 
Newcombe  v.  Chesebrough,  83  M.  321. 

74.  A  public  officer  charged  with  the  duty 
of  selling  property  for  the  best  price  cannot 


himself  become  the  purchaser;  as,  a  county 
treasurer,  who  has  charge  of  the  sale  .of  lands 
for  delinquent  taxes:  Clute  v.  Barron,  2  M. 
192. 

75.  Public  officers  are  agents  so  far  as  to  be 
within  the  rule  prohibiting  agents  from  acting 
for  themselves  and  their  principals  in  the  same 
transaction:  People  v.  Overyssel,  11  M  222. 

76.  The  same  person  cannot  act  at  the 
same  time  in  a  public  and  in  a  private  capac- 
ity, and  in  antagonistic  interests:  Stevenson 
v.  Bay  City,  26  M.  44. 

77.  One  who  is  shown  to  be  entitled  to  the 
office  of  supervisor  can  compel  his  predecessor 
to  deliver  to  him  the  books  and  papers  per- 
taining to  the  office  (H.  S.  §  8539):  Schneider 
v.  Mclvor,  58  M.  511. 

78.  A  public  officer  can  define  and  change 
the  duties  of  the  clerks  in  his  office  if  no  role 
of  law  or  custom  prevents:  Throop  v.  Lang- 
don,  40  M.  674. 

7  9 .  A  sheriffs  duties  relate  to  the  execution 
of  orders,  judgments  and  process  of  courts: 
the  preservation  of  the  peace ;  the  arrest  and 
detention  of  persons  charged  with  the  com- 
mission of  public  offences;  the  service  of 
papers  in  actions,  etc.;  they  are  connected 
with  the  administration  of  justice  and  not 
with  the  collection  of  the  revenue :  White  v. 
East  Saginaw,  43  M.  567. 

80.  A  prosecuting  attorney  can  in  nowise 
control  the  action  of  the  sheriff  when  a  writ 
has  been  placed  for  execution  in  the  hitter's 
hands ;  the  sheriff  may  take  bis  advice  if  doubt- 
ful as  to  his  duty;  but  is  not  relieved  from 
responsibility  if  he  fails  in  his  duty  in  follow- 
ing it:  Beecher  v.  Anderson,  45  M.  543. 

81.  A  sheriff  as  such  has  no  authority  to 
employ  watchmen  for  the  jail  or  to  rent  an 
office  for  himself  at  the  expense  of  the  county : 
Peck  v.  Kent  County  Supervisors,  47  M.  477. 

82.  Where  a  sheriff  had  been  authorized  by 
resolution  of  the  board  of  supervisors  to  draw 
on  the  county  treasurer  for  such  sums  as 
should  be  necessary  to  defray  his  actual  ex- 
penses incurred  in  the  county's  behalf,  it  was 
presumed,  in  the  absence  of  proof  to  the  con- 
trary, that  moneys  received  by  him  under  the 
resolution  were  disbursed  by  him  thereunder 
for  the  county's  benefit :  Mecosta  Supervisors 
v.  Vincent,  65  M.  508. 

(b)  Of  deputies. 

83.  Where  a  deputy  officer  executes  a  deed 
in  the  absence  of  bis  principal,  the  proper 
method  is  to  perform  the  act  in  the  name  of 
his  principal :  Westbrook  v.  Miller,  56  M.  148. 

84.  An  indorsement  or  certificate  signed  by* 
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the  deputy  auditor-general  upon  a  county 
treasurer's  bond  to  account  for  moneys  to  be 
received  at  tax  sales  has  the  same  force  and 
validity  as  if  signed  by  the  auditor-general : 
People  v.  Johr,  22  M.  461. 

86.  The  deputy  auditor-general  may  sign  a 
tax-deed  in  his  own  name  when  bis  superior  is 
absent :  Westbrook  v.  Miller,  56  M.  148 ;  Dren- 
nan  v.  Herzog,  56  M.  467;  Fella  v.  Barbour, 
58  M.  49. 

80.  The  deputy  of  the  county  clerk  need 
not  sign  writs  in  the  name  of  the  clerk.  Where 
a  writ  was  signed  "  W.  M.,  deputy  clerk,"  in 
the  absence  of  the  clerk,"  it  was  held  sufficient : 
Calender  v.  Olcott,  1  M.  344. 

87.  Where  a  statute  provided  that  in  the 
absence  of  the  county  treasurer  from  his  office 
the  deputy  treasurer  might  perform  all  his 
duties,  it  was  held  that  such  deputy  might  ad- 
minister an  oath  which  another  section  of  the 
statute  provided  might  be  administered  by 
the  county  treasurer,  or,  in  his  absence,  by  a 
justice  of  the  peace:  Malonny  v.  Mahar,  2  D. 
432, 1  M.  26. 

88.  A  sheriff  cannot  constitute  a  deputy  for 
a  particular  act  except  by  warrant  in  writing: 
People  v.  Moore,  2  D.  1. 

89.  The  under-sheriff  may  act  in  his  own 
name,  and  need  not  sign  a  return  to  a  writ 
made  by  him  in  the  name  of  the  sheriff:  Cal- 
ender v.  Olcott,  1  M.  344;  Alien  v.  Hazen,  26 
M.142. 

80.  A  deputy-sheriff  may  in  his  own  name 
sign  the  return  to  a  writ,  and  he  may  take  a 
replevin  bond  in  his  own  name:  Wheeler  v. 
WUkina,  19  M.  78. 

81.  The  deputy-sheriff  may  perform  sher- 
iffs duty  in  latter's  inability  in  case  of  tie 
vote  for  county  clerk:  Evans  v.  Sutherland, 
41  M.  177. 

92.  Under  H.  S.  §  596,  expressly  empower- 
ing sheriffs  to  serve  any  process  which  consta- 
bles may  execute,  no  special  direction  for  the 
purpose  is  necessary;  and  a  deputy-sheriff  is 
not  liable  in  trespass  on  the  ground  of  want  of 
authority  to  act,  for  levying  a  justice's  execu- 
tion addressed  to  any  constable,  eta :  Foster  v. 
Wiley,  27  H.  244. 

98.  Where  judgment  in  trover  has  been  ob- 
tained against  a  deputy-marshal  for  goods 
which  he  has  taken  while  acting  under  spe- 
cific instructions  from  the  marshal  and  in  re- 
liance on  the  latter's  oral  promise  to  indem- 
nify him,  he  can  maintain  a  bill  against  the 
ffiaVfthftl  to  obtain  protection  against  such 
judgment  by  compelling  the  latter  to  indem- 
nify or  pay  him :  Bobinson  v.  Bennett,  50  M. 
500. 


VL  Liabilities. 

(a)  To  the  public. 

94.  County  treasurers  are  responsible  as 
debtors,  and  not  merely  as  bailees,  for  the 
county  funds  that  come  into  their  hands,  and 
their  liability  is  absolute  and  not  affected  by ' 
unavoidable  loss  or  accident:  Perley  v.  Mutkt- 
gon,  82  M.  182. 

95.  If  an  officer  is  required  or  authorised 
by  law  to  make  deposits  in  any  particular 
place  or  with  any  particular  person,  he  is  usu- 
ally, if  not  universally,  protected  from  any 
further  responsibility  so  long  as  he  leaves  it 
there  and  is  not  a  guarantor  of  the  safety  of 
the  deposit;  and  the  ownership  and  the  liabil- 
ity appear  to  be  co-extensive :  Ibid. 

96.  One  who  has  borrowed  county  fund* 
and  repaid  them  to  the  treasurer  cannot  after- 
ward be  held  liable  to  the  county  for  them; 
as  he  is  the  only  legal  custodian  of  the  county 
funds,  no  one  can  be  required  to  do  more  than 
put  them  in  his  hands:  Ibid. 

97.  If  one  can  be  made  liable  to  the  county 
for  receiving  money  from  the  county  treasurer 
with  a  dishonest  understanding,  knowing  it 
to  be  county  funds  required  to  be  officially 
accounted  for  and  restored,  it  must  be  by  an  ac- 
tion on  the  case  or  a  bill  in  equity,  and  not  an 
action  for  money  had  and  received ;  the  action 
would  not  be  based  on  the  source  or  identity 
of  the  particular  fund  which  had  been  used, 
but  would  depend  rather  upon  the  state  of  the 
accounts ;  the  wrong  is  much  in  the  nature  of 
a  voluntary  transfer  of  property  in  fraud  of 
creditors.  And  it  is  questionable  how  far  the 
county  is  directly  damnified  even  in  such  a 
case,  if  the  treasurer's  sureties  are  responsible', 
or  damnified  beyond  the  deficiency  in  their 
ability:  Ibid. 

98.  The  county  treasurer's  books  are  pre- 
sumed to  show  the  amount  due  from  the  treas- 
urer to  the  county :  Bay  City  State  Bank  v. 
ChapeUe,  40  M.  447. 

99.  A  county  treasurer  who  receives  moneys 
collected  on  a  judgment  in  an  action  upon  the 
bond  of  a  predecessor  accounts  for  them  pre- 
cisely as  if  he  had  originally  collected  them 
from  the  tax-payers:  Marquette  v.  Ward,  60 
M.  174. 

100.  A  special  commissioner  named  by 
statute  to  lay  out  a  state  road  is  not  a  county 
officer,  though  required,  for  purposes  of  rec- 
ord, to  render  an  account  of  his  proceedings 
to  the  board  of  supervisors;  and  funds  held 
for  him  by  a  county  treasurer  are  not  county 
funds:  Alcona  v.  White,  54  M.  603. 
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101.  The  county  clerk  is  liable  for  such 
entry  and  jury  fees  only  as  are  actually  paid 
to  him.  The  entry  of  a  cause  on  the  calendar 
fa  prima  facie  evidence  of  the  payment  of  the 
entry  fee,  which,  however,  may  be  rebutted. 
But  the  faot  that  a  jury  was  had  in  a  case  af- 
fords no  presumption  that  it  was  called  on 
demand  of  a  party,  and  a  jury  fee  paid :  Peo- 
ple v.  Treadway,  17  M.  480. 

102.  The  act  of  1858,  p.  145,  §  62  (H.  S. 
§  1064),  which  required  that,  upon  the  neglect 
of  any  township  treasurer  to  pay  over  or  ac- 
count for  the  taxes  required  by  his  warrant  to 
be  collected,  the  county  treasurer  should  issue 
his  warrant  to  the  sheriff,  requiring  him  to 
collect  the  money  of  the  township  treasurer 
and  his  sureties,  did  not  authorize  the  issue 
of  such  a  warrant  against  a  defaulting  ward 
collector  of  Detroit:  James  v.  Howard,  4  M. 
446. 

103.  Such  warrant  is  constitutional  process 
(see  Constitutions,  §§  25,  52),  but  the  provis- 
ions of  the  statute  are  open  to  criticism ;  and 
the  warrant  must  show  facts  which  presump- 
tively confer  jurisdiction  to  issue  it :  Weimer  v. 
Bunbury,  80  M.  201 ;  Bringard  v.  SteUwagen, 
41  M.  54. 

104.  A  township  treasurer's  consent  that  a 
warrant  might  issue  against  him  unless  he 
paid  in  the  deficiency  within  a  specified  time 
is  no  defence  for  subsequently  issuing  a  de- 
fective warrant:  Bringard  v.  Stetticagen,  41 
M.  54. 

106.  A  township  treasurer  is  not  to  be  pre- 
sumed in  default  for  not  paying  over  taxes 
levied  in  the  roll  until  it  is  shown  that  the 
roll,  with  a  proper  warrant  attached,  was  duly 
delivered  to  him;  and  the  county  treasurer 
will  not  be  authorized  to  issue  his  warrant 
without  evidence  that  such  roll  and  warrant 
were  so  delivered :  Weimer  v.  Buribury,  80  M. 
201. 

106.  Where  the  action  of  the  tax  collector 
is  made  a  necessary  preliminary  to  that  of  the 
county  treasurer,  due  performance  on  their 
part  will  not  be  presumed,  in  the  absence  of 
evidence,  for  the  purpose  of  charging  him 
with  having  failed  to  perform  duty ;  the  pre- 
sumption of  official  regularity  applies  with 
equal  force  to  each:  Ibid.;  Houghton  Super- 
visors v.  Rees,  84  M.  481. 

107.  Whether  public  funds  can  be  trans- 
ferred by  a  public  treasurer  to  his  successor 
by  giving  certificates  of  deposit,  quere:  Lans- 
ing v.  Wood,  57  M.  201. 

108.  Where  an  official  treasurer  is  sued  by 
•  his  successor  for  the  funds  in  his  official  cus- 
tody, he  cannot  base  his  defence  on  any  ques- 
tion  of  the   regularity   of  the   proceedings 


whereby  the  funds  came  into  his  possession: 
Mason  v.  School  District,  84  M.  220. 

(b)  Liability  of  officers  to  individuals 
injured  by  their  acts  or  negligence. 

Officers  not  liable  on  contract  made  in  be- 
half of  village,  see  Cities  and  Villages, 
§120. 

1.  Judicial  duties;  immunity  of  judi- 
cial action. 

109.  A  public  officer  is  liable  for  a  failure 
to  perform  duties  of  a  judicial  nature  if  he 
neglects  them  maliciously:  Raynsford  v. 
Phelps,  43  M.  842. 

110.  No  action  lies  against  a  judicial  of- 
ficer for  any  act  done  by  him  in  the  exercise 
of  his  judicial  functions,  provided  the  act, 
though  done  mistakenly,  was  within  the  scope 
of  his  jurisdiction:  Gordon  v.  Farrar,  2  D. 
411 ;  Wall  v.  TrumbuU,  16  M.  228. 

111.  This  principle  of  protection  is  not  con- 
fined to  courts  of  record,  but  applies  as  well 
to  inferior  jurisdictions;  the  only  difference 
being  that  authority  in  a  court  of  general  ju- 
risdiction is  to  be  presumed,  while  the  juris- 
diction of  inferior  tribunals  must  affirmatively 
appear  on  the  face  of  their  proceedings :  Wall 
v.  TrumbuU,  16  M.  228. 

112.  The  rule  of  protection  where  the  ac- 
tion is  judicial  does  not  depend  upon  whether 
the  tribunal  is  a  court  or  not,  but  upon  the 
nature  of  the  duties  to  be  performed :  Ibid. 

118.  No  action  lies  against  a  judicial  officer 
for  taking  jurisdiction  in  good  faith  upon  an 
erroneous  determination  of  the  sufficiency  of 
the  appearance  for  the  defence:  Morton  v. 
Crane,  80  M.  526. 

114.  Officers  having  quasi  judicial  powers 
are  not  liable  for  injury  resulting  from  acts 
done  understanding^  and  in  good  faith 
within  the  limits  of  an  authority  expressly 
granted  to  them:  Van  Deusen  v.  Newcomer, 
40  M.  90. 

116.  Where  the  duties  of  an  officer  or 
board  are  quasi  judicial  no  action  can  be  pred- 
icated upon  an  erroneous  performance:  Bay 
County  v.  Brock,  44  M.  45. 

116.  Inspectors  of  election  act  judicially  in 
determining  whether  a  person  offering  to  vote 
has  the  requisite  qualifications  as  to  color  or 
descent  to  entitle  him  to  vote  as  a" white 
male  citizen,"  under  the  constitution;  and 
they  are  not  liable  to  an  action  for  improperly 
refusing  a  vote  because  the  person  offering  it 
was  partly  of  African  descent:  Gordon  v. 
Farrar,  2  D.  411. 
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117.  A  township  board  acts  judicially  in 
auditing  claims  against  the  township,  and  its 
members  are  not  liable  individually  for  erro- 
neous allowances  :  Wall  v.  Trumbull,  16  M.  228. 

118.  There  can  usually  be  no  remedy  for  a 
wrong  where  such  remedy  would  involve  the 
review  of  lawfully  vested  discretion.  There 
must  generally  be  an  excess  of  jurisdiction 
an  act  outside  of  the  discretion  vested :  Sage 
v.  Laurain,  19  M.  137. 

119.  A  justice  of  the 'peace  who,  without 
authority,  issued  an  execution  against  a 
surety,  was  held  liable  as  a  trespasser:  Shad- 
bolt  v.  Branson,  1  M.  85. 

120.  In  an  action  against  a  justice  of  the 
peace  for  issuing  an  execution  against  a  man's 
property  it  is  not  enough  for  him  to  show  that 
he  was  such  justice,  and  then  rely  upon  the 
execution  and  the  judgment,  unless  it  appears 
that  the  necessary  proceedings  have  been 
taken  to  give  him  jurisdiction  of  the  parties 
and  the  cause,  or  rightfully  to  call  his  official 
powers  into  action:  Clark  v.  Axford,  5  M. 
182,187. 

121.  A  magistrate  who  issues  a  warrant  for 
arrest  where  he  has  no  jurisdiction  is  liable: 
Johnson  v.  Maxon,  28  M.  129,  184. 

2.  Ministerial  duties. 

122.  A  public  officer  is  liable  to  private  in- 
dividuals for  injuries  resulting  to  the  latter 
from  his  failure  to  perform  ministerial  duties 
in  which  the  latter  have  a  special  and  direct 
interest:  Raynsford  v.  Phelps,  43  M.  842. 

'123.  Failure  to  perform  a  publio  duty  is 
actionable  by  an  individual  only  when  the  pub- 
lic duty  also  involved  a  duty  to  himself  as  an 
individual,  and  where  he  has  suffered  a  spe- 
cial and  peculiar  injury  by  reason  of  its  non- 
performance :  Moss  v.  Cummings,  44  M.  859. 

124.  A  discretionary  power  cannot  excuse 
an  officer  for  refusal  to  exercise  his  discretion : 
Merrill  v.  Humphrey,  24  M.  170. 

126.  Acts  done  by  authority  of  a  valid  stat- 
ute and  with  reasonable  care  will  not  support 
any  liability  for  resulting  damage :  Highway 
Commissioners  v.  Ely,  54  M.  173. 

126.  If  a  justice  of  the  peace,  without  spe- 
cial instructions,  receive  bank-bills,  current  as 
money  at  the  time,  from  a  constable  who  has 
collected  the  same  on  the  execution,  and  enter 
satisfaction  of  the  judgment,  he  will  be  liable 
to  the  judgment  creditor  for  the  amount,  even 
though  he  afterwards  tender  him  the  bills  re- 
ceived and  they  became  depreciated  or  worth- 
ies: Heald  v.  Bennett,  1  D.  513. 

127.  A  justice  of  the  peace  who  receives 
nncurrent  or  depreciated  bank-bills  of  a  con- 


stable, and  gives  a  receipt  for  the  amount  on 
the  back  of  the  execution,  is  liable,  as  for  so 
much  money  had  and  received,  to  the  judg- 
ment creditor,  who  is  not  restricted  to  the 
remedy  given  him  by  statute  on  the  justice's 
bond:  Welch  v.  Frost,  1  M.  80. 

128.  A  sheriff  or  constable  has  no  power  to 
receive  anything  except  the  legal  currency  of 
the  United  States  on  an  execution  in  his  hands 
for  collection,  and  if  he  does  so,  without  spe- 
cial instructions,  it  is  at  his  own  risk :  Heald 
v.  Bennett,  1  D.  518;  Welch  v.  Frost,  1  M.  80. 

129.  Superintendents  of  the  poor,  being 
empowered  by  statute  to  keep  up  farms  for 
the  employment  and  support  of*  the  county 
poor,  may  be  held  liable,  as  owners  and 
managers  of  the  farm  property,  for  injuries 
resulting  from  their  management,  such  as 
negligently  allowing  fires  kindled  upon  the 
premises  to  extend  to  the  property  of  others, 
or  permitting  the  spread  of  contagious  dis- 
eases from  the  farm  stock  to  other  animals,  or 
allowing  the  stock  to  trespass  upon  other 
lands:  Rowland  v.  Kalamazoo  'Poor  Superin- 
tendents, 49  M.  558. 

130.  Whether  the  trustees  of  a  school  dis- 
trict contracting  for  the  building  of  a  school- 
house  are  liable  to  an  action  by  a  material-man 
injured  by  their  neglect  to  take  from  the  con- 
tractor the  bond  required  by  H.  S.  §§  8411a- 
8411c,  for  the  payment  for  labor  performed  or 
materials  furnished,  quere;  but  held,  that 
such  material-man,  having  been  a  surety  upon 
the  bond  given  by  the  contractor  to  the  school 
district  for  the  performance  of  the  work, 
could  not  sue  the  trustees  for  such  negligence, 
his  relations  to  the  parties  to  the  contract  being 
such  that  he  must  be  held  chargeable  with 
notice  that  no  bond  for  his  protection  was  re- 
quired by  the  board :  Owen  v.  Hill,  67  M.  43 
(Oct.  6,  '87). 

131.  H.  a  §  8608,  providing  for  a  penalty 
against  a  sheriff  who  shall  refuse,  for  more 
than  six  hours  after  demand  and  tender  of  the 
legal  fees,  to  deliver  a  copy  of  a  warrant  to 
one  whom  he  has  arrested,  is  valid :  Stewart 
v.  Riopelle,  48  M.  177. 

132.  An  officer  in  whose  hands  a  writ  of 
attachment  is  placed  is  required  to  use  such 
diligence  in  the  levy  and  filing  as  men  ordi- 
narily would  exercise  in  their  own  business  to 
protect  their  interests ;  and  failing  in  this,  he 
is  negligent,  and  liable  in  damages :  Springett 
v.  Colerick,  67  M.  862. 

133.  The  fact  that  property  upon  which  an 
attachment  might  have  been  levied  was  sub- 
ject to  a  mortgage  that  has  since  been  fore- 
closed cannot  excuse  the  sheriff's  neglect  to 
attach  it:  Ibid. 
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134.  A  sheriff,  before  levying  a  writ  of  at- 
tachment upon  property  of  the  title  to  which 
there  is  reasonable  doubt,  has  a  right  to  re- 
quire a  bond  of  indemnity,  and  to  refuse  to 
execute  the  writ  by  seizure  of  such  property 
until  the  bond  is  given:  Smith  v.  Cieotte,  11 
M.  888. 

135.  If  the  sheriff  seizes  the  property  on 
promise  of  bond  of  indemnity  by  the  creditor, 
which  the  latter  afterwards  fails  to  give,  and 
the  property  is  then  taken  away  by  the  ad- 
verse claimant,  the  sheriff  may  make  return 
to  the  writ  setting  forth  these  facts,  and  he 
will  be  protected:  Ibid. 

186.  In  an  action  against  a  sheriff  for  dam- 
ages on  account  of  his  failure  and  neglect  to 
serve  a  writ  of  attachment,  when  the  defence 
is  set  up  that  the  property  upon  which  he  was 
instructed  to  levy  had  been  transferred  to  an 
assignee  by  assignment  for  the  benefit  of  cred- 
itors, defendant  must  show  that  a  bond  had 
been  filed  by  the  assignee  within  the  time  re- 
quired by  statute,  or  that  creditors  had  inter- 
vened to  enforce  the  assignment:  Beard  v. 
Clippert,  68  M.  716. 

137.  In  an  action  against  a  sheriff  for  fail- 
ure to  execute  a  capias  ad  respondendum  it  is 
admissible  to  show  what  plaintiffs  debtor  said 
in  regard  to  his  circumstances  at  the  time  of 
purchasing  goods  of  plaintiffs  agent:  Hatch 
v.  Saunders,  66  M.  181. 

138.  In  an  action  against  a  sheriff  for  per- 
mitting the  escape  of  a  defendant  in  a  capias, 
evidence  is  admissible  to  show  that  the  debtor 
was  arrested  by  the  sheriff  or  bis  deputy :  Ibid. 

130.  Damages  for  a  sheriffs  omission  to 
serve  process  are  in  their  nature  unliquidated: 
Schwab  v.  Coots,  44  M.  468. 

140.  Where  the  sheriff  fails  to  return  an 
execution  the  debt  is  assumed  to  be  lost,  and 
the  execution  creditor  is  prima  facie  entitled 
to  recover  of  him  the  full  amount;  the  sheriff 
is,  however,  allowed  to  show  in  defence  that 
the  defendant  had  no  property  from  which 
the  money  could  be  made,  however  faithfully 
he  had  performed  his  duty.  But  a  showing 
that  the  judgment  debtor  had  transferred  the 
lands  levied  on,  prior  to  the  levy,  does  not 
make  out  this  defence  where  the  lands,  not- 
withstanding this  transfer,  were  sold  on  the 
execution  for  the  amount  of  the  debt.  And 
where  the  execution  creditor  bid  in  the  lands 
himself,  the  sheriff  cannot  defend  on  the 
ground  that  the  damages  sustained  by  the 
creditor  were  sustained  as  a  purchaser  and  not 
as  an  execution  creditor:  Dunphyv.  Whipple, 
25  M.  10. 

141.  In  an  action  by  special  bail  against 
the  sheriff  for  having  falsely  returned  to  an 


execution  that  the  defendant  could  not  be 
found  in  his  county,  it  cannot  be  said  as  mat- 
ter of  law  that  the  sheriffs  neglect  to  inquire 
of  the  plaintiff  in  the  execution  as  to  the  de- 
fendant's whereabouts  tended  to  show  negli- 
gence: Koch  v.  Coots,  48  M.  80. 

142.  A  sheriff  is  answerable  for  the  fault  of 
his  deputy  in  making  an  improper  return  of  a 
writ:  Prosser  v.  Coots,  50  M.  262. 

143.  A  declaration  claiming  damages  from 
the  sheriff  for  the  false  return  of  a  writ  is  suf- 
ficient after  judgment  to  support  a  recovery, 
though  the  return  had  been  made  by  deputy: 
Ibid. 

144.  If  an  officer  with  an  execution  misuses 
the  property  levied  upon,  he  is  liable  to  the 
execution  debtor  therefor,  and  possibly  to  the 
creditor  also,  if  the  sale  on  the  execution  fails 
to  satisfy  the  judgment:  Stilson  v.  Qibbs,  40 
M.42. 

145.  A  deputy-sheriff  having  levied  upon 
wheat  in  the  mow,  threshed  and  removed  it  be- 
fore selling  it,  and  in  an  action  of  trespass  on 
the  case  for  unlawful  seizure  and  sale  sought 
to  justify  by  showing  that  when  he  had  levied 
on  a  former  crop  under  the  same  judgment 
the  defendant  had  removed  it  in  the  night. 
But  as  it  appeared  on  cross-examination  that 
it  was  removed  by  the  holder  of  a  chattel 
mortgage  thereon,  it  was  held  that  the  justifi- 
cation, if  it  was  one,  failed,  and  that  the  evi- 
dence should  have  been  stricken  out;  Stilson 
v.  Qibbs,  46  M.  215. 

146.  An  officer  who  has  levied  on  a  crop  of 
wheat  and  threshed  it  can  be  held  responsible 
for  what  has  been  wasted  in  threshing  as  well 
as  for  what  has  been  taken:  Stilson  v.  Qibbs, 
68  M.  280. 

147.  A  sheriff  who  attempts  to  sell  goods 
covered  by  a  writ  of  replevin  previously  served 
upon  himself  or  his  receiptor  becomes  a 
wrong-doer:  Mayhue  v.  Snett,  87  M.  805. 

148.  A  sheriff  who  has  had  judgment  in 
replevin  for  goods  seized  by  him  under  an  exe- 
cution is  not  liable  for  not  thereafter  setting  it 
aside  as  exempt,  unless  requested:  McChiirt 
v.  OaUigan,  57  M.  80. 

149.  An  officer  sued  for  exceeding  his  au- 
thority in  making  a  levy  has  the  burden  of 
showing  the  extraordinary  circumstances  jus- 
tifying his  action:  Stilson  v.  Qibbs,  40  M.  48. 

150.  Where  trover  is  based  on  a  wrongful 
levy,  the  fact  that  as  part  of  the  proceedings 
the  proceeds  of  the  goods  seized  were  credited 
to  the  plaintiff  is  no  bar  to  the  action,  and 
can  only  be  shown  in  mitigation  of  damages; 
and  that  only  if  the  plaintiff  assented  to  the 
credit:  Bringard  v.  SteUvoagen,  41  AL  54. 

151.  If  a  sheriff  wrongfully  levies  upon 
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goods  and  retains  bis  fees  from  the  proceeds, 
he  is  liable  for  conversion  even  though  he 
causes  the  rest  to  be  formally  credited  upon 
the  alleged  indebtedness:  Ibid. 

162.  In  truver  against  a  sheriff,  by  parties 
claiming  property  levied  on  by  him,  a  judg- 
ment in  favor  of  the  party  for  whom  the 
sheriff  levied  must  be  specially  alleged  and 
proved  to  authorize  defendant  to  introduce 
evidence  showing  that  a  chattel  mortgage 
given  by  the  debtor,  under  which  plaintiff 
claims,  is  fraudulent:  Comstock  v.  Bollon,  2 
M.  355. 

163.  A  sheriff  was  sued  for  acts  of  his  dep- 
uty in  enforcing  an  execution.  The  execution 
was  introduced  as  part  of  the  plaintiff's  case. 
Held,  that  the  sheriff's  right  to  show  that  it 
issued  on  a  valid  judgment  followed  as  of 
course:  Stilson  v.  Oibbs,  40  M.  42. 

154.  An  individual  tax-payer  of  a  school 
district  cannot  sue  the  moderator  to  recover 
back  his  share  of  a  tax  which  the  district  was 
compelled  to  pay  through  the  moderator's 
illegal  conduct:  Watt  v.  Eastman,  1  M.  268. 

166.  It  seems  that  an  individual  tax-payer 
has  no  right  of  action  against  a  supervisor  for 
assessing  property  on  a  false  valuation  except 
on  the  ground  of  fraud  or  malice ;  the  wrong 
is  one  to  be  redressed  by  public  prosecution : 
Moss  v.  Cwnmings,  44  M.  859. 

166.  The  presumption  that  a  public  officer 
has  done  his  duty  applies  to  an  assessor  who 
has  omitted  lands  from  assessment,  if  the  facts 
as  shown  do  not  exclude  it :  Perkins  v.  Nugent, 
4511.156. 

167.  One  who  had  purchased  the  equity  of 
redemption  of  certain  mortgaged  lands,  after 
a  tax  had  been  assessed  thereon,  had  certain 
personal  property  on  the  land,  but  the  tax  col- 
lector falsely  returned  nulla  bona,  and  the  tax 
became  a  lien  on  the  land,  from  which  the 
owner  of  the  mortgage  had  to  redeem  after 
foreclosure.  Held,  that  the  latter  bad  a  right 
of  action  at  common  law  against  the  collector 
for  injury  resulting  to  him  in  being  compelled 
to  redeem  from  the  tax  sale:  Baynsford  v. 
Phdps,  43  M.  842. 

158.  A  tax  sale  based  upon  a  void  tax  does 
no  such  injury  to  a  mortgagee  of  land  as  will 
sustain  an  action  for  damages  against  the  tax 
collector  as  for  making  a  false  return  of  un- 
paid taxes ;  and  in  such  suit  the  collector  is 
not  estopped  by  his  return  from  showing  that 
the  tax  was  void :  Baynsford  v.  Phelps,  40  M. 
815. 

169.  A  tax  collector  who  has  levied  on 
property  is  not  necessarily  a  trespasser  a6 
initio  in  keeping  it  a  little  longer  than  is  nec- 
essary in  giving  notice  and  making  sale.    If 


the  detention  is  lawful,  the  expense  of  it  is  a 
lawful  charge ;  if  not,  the  excess  may  be  re- 
covered in  a  proper  action :  Bird  v.  Perkins, 
88  M.  28. 

3.  Protection  by  process. 

160.  A  ministerial  officer  executing,  in 
good  faith  and  without  oppression,  a  warrant 
regular  upon  its  face  and  issued  by  an  officer 
having  jurisdiction  of  the  subject-matter,  will 
bo  protected  by  the  warrant,  and  is  not  re- 
quired to  look  beyond  it  for  his  authority  to 
serve  it:  Ortman  v.  Qreenman,  4  M.  291 ;  Dunn 
v.  Oilman,  84  M.  268. 

161.  As  a  general  rule,  a  sheriff  or  other 
officer  cannot  justify  under  process  issued  by 
a  court  or  officer  having  no  jurisdiction  of  the 
subject-matter:  People  v.  Bix,  6  M.  144. 

162.  But  where  the  jurisdiction  of  the  sub- 
ject-matter, in  the  tribunal  issuing  process, 
depends  upon  matter  of  fact,  the  existence  of 
which  cannot  be  determined  from  the  law  and 
which  is  not  of  public  notoriety,  a  ministerial 
officer  will  not  be  held  bound  to  ascertain  it  at 
his  peril,  unless  the  law  has  clearly  given  him 
the  right  to  demand  the  information  and  to 
determine  the  fact :  Ibid. 

163.  Where,  therefore,  the  statute  conferred 
jurisdiction  of  certain  proceedings  only,  as 
was  claimed,  upon  the  circuit  court  commis- 
sioner of  the  county  holding  the  senior  com- 
mission, and  did  not  provide  a  period  when 
the  term  of  either  should  commence,  or  what 
should  be  the  date  of  the  respective  commis- 
sions, but  the  governor  might  appoint  and 
issue  commissions  at  any  time;  and  no  pro- 
vision was  made  for  making  public  the  fact  of 
the  priority  of  either,  or  by  which  it  could  be 
obtained  in  any  county  office,  and  no  power 
given  to  the  sheriff  to  demand  inspection  of 
the  commissions  or  to  require  the  information 
from  the  proper  state  office,  it  was  held  that 
the  sheriff  who  had  obeyed  process  issued  in 
such  proceedings  by  the  commissioner  who  in 
fact  held  the  junior  commission  (though  the 
sheriff  was  not  shown  to  have  known  that 
fact),  and  delivered  up,  in  pursuance  of  such 
process,  property  which  he  had  attached,  was 
not  liable  on  his  official  bond  for  so  doing: 
Ibid. 

164.  Where  a  writ  is  bad  on  its  face  —  e.  g., 
where  it  was  issued  under  and  expressly  refers 
to  an  unconstitutional  statute  —  any  one  seek- 
ing to  enforce  it  Is  a  wrong-doer:  First  Na- 
tional Bank  v.  WaUcins,  21  M.  488. 

166.  An  officer  is  not  protected  in  what  he 
does  under  the  authority  of  a  superior  if  the 
latter  acts  under  an  invalid  statute:  Swart  v. 
Kimball,  48  M.  442. 
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166.  A  sheriff  who  seizes  property  outside 
of  his  county  is  a  mere  trespasser,  and  his 
writ  does  not  protect  him :  Craig  v.  Grant,  6 
M.  447. 

167.  So  with  a  federal  marshal  who,  under 
a  provisional  warrant  in  bankruptcy,  seizes 
property  outside  of  his  district :  Carr  v.  PhU- 
lips,  89  M.  819. 

168.  An  officer  is  protected  by  process  fair 
on  its  face  even  though  he  has  outside  knowl- 
edge of  illegalities :  Wall  v.  Trumbull,  10  M. 
228;  Bird  v.  Perkins,  83  M.  28. 

169.  An  officer  is  justified  in  obeying  any 
process  which  appears  to  be  lawfully  issued  to 
him,  and  which  apprises  him  of  no  legal  rea- 
son why  he  should  refrain  from  doing  so: 
Mathews  v.  Densmore,  48  M.  461. 

170.  An  officer  does  not  render  himself  lia- 
ble in  trespass  for  proceeding  in  good  faith  to 
serve  a  justice's  execution  after  he  has  been 
told  by  defendant' that  an  appeal  has  been 
taken,  where  the  justice  insisted  that  the  ap- 
peal had  not  been  perfected ;  he  has  a  right  to 
rely  upon  his  process  until  he  is  officially  no- 
tified of  its  having  been  superseded :  Foster  v. 
Wiley,  27  M.  244. 

171.  An  officer,  in  executing  a  search-war- 
rant fair  on  its  face,  and  issued  by  a  court 
having  jurisdiction  over  the  subject-matter, 
is  not  liable  for  his  official  acts  in  following 
in  good  faith  the  command  of  his  writ  and 
the  official  directions  of  the  court;  and  this  is 
so  though  it  be  made  clearly  to  appear  that 
the  property  seized  had  not  in  fact  been  stolen, 
an,d  that  the  party  suing  out  the  writ  was  not 
entitled  to  its  possession:  Dunn  v.  Oilman. 
84  M.  256. 

172.  Property  in  an  officer's  possession  by 
virtue  of  a  valid  search-warrant  is  in  the  cus- 
tody of  the  law,  though  the  proceedings  on 
such  writ  be  not  conclusive  as  to  ownership ; 
an  owner  claiming  that  his  rights  have  been 
interfered  with  by  such  proceedings  has  no 
remedy  against  such  officer :  Ibid. 

17S.  A  county  treasurer's  warrant  under 
act  228  of  1875,  to  raise  the  amount  of  a  liquor 
tax  by  distress  and  sale,  would,  if  fair  on  its 
face,  be  a  sufficient  protection  to  the  officer 
executing  it,  in  proceedings  against  him  for 
tort:  Wood  v.  Thomas.  88  M.  686. 

174.  A  sheriff  when  sued  in  trespass  is 
protected  by  an  execution  fair  on  its  face: 
Watkins  v.  Wallace,  19  M.  57. 

175.  An  officer  will  be  protected  in  the 
service  of  an  attachment  fair  on  its  face  and 
appearing  to  have  been  issued  by  a  magistrate 
having  jurisdiction  of  the  subject-matter: 
People  v.  Rix,  6  M.  144;  Michels  v.  Stork,  44 
M.  2. 


176.  A  writ  of  attachment,  if  valid  on  its 
face,  though  issued  upon  a  defective  affidavit, 
protects  the  marshal  who  executes  it  when  he 
is  sued  for  seizing  the  property  of  the  attach- 
ment debtor  (reversing  on  this  point  Mathews 
v.  Densmore,  43  M.  461V:  Matthews  v.  Dens- 
more, 109  U.  8.  216. 

177.  An  invalid  writ  of  attachment  does 
not  justify  the  officer  who  executes  it  in  seiz- 
ing property  in  the  possession  of  mortgagees: 
Mathews  v.  Densmore,  48  M.  461. 

178.  An  officer  who  levies  an  attachment 
upon  the  property  of  a  third  person  is  a  tres- 
passer, and  his  writ  does  not  protect  him  from 
personal  liability  for  his  wrong  doing:  Weber 
v.  Henry,  16  M.  899. 

179.  Where  property  not  belonging  to  the 
execution  debtor  is  taken  the  taking  is  neces- 
sarily tortious  and  is  always  a  trespass :  Her- 
man v.  Covell,  86  M.  157. 

180.  A  federal  marshal  is  not  protected  in 
seizing  property  belonging  to  one  person  un- 
der a  writ  directed  against  others :  Ibid. ;  Mob- 
ley  v.  Superior  Court  Judge,  41  M.  81 ;  Carew 
v.  Matthews,  41  M.  576;  Matthews  v.  Dens- 
more, 109  U.  S.  216. 

181.  A  writ  of  replevin  will  not  protect  an 
officer  in  taking  the  property  described  from 
some  person  besides  the  defendant,  owning 
and  holding  it  in  good  faith:  Sexton  v.  Mc- 
Dowd,  88  M.  14a 

182.  An  officer's  process  protects  him  from 
liability  for  the  mere  entry  of  premises  to 
seize  property,  where  there  is  no  other  act  to 
make  it  wrongful :  Finn  v.  Peck,  47  M.  208. 

183.  The  chum  that  an  officer  wholly  loses 
the  protection  of  his  writ  when  he  proceeds  to 
an  unauthorized  sale  goes  to  the  question  of 
damages  only,  and  is  for  the  jury:  Stilson  v. 
Gibbs,  40  M.  42. 

184.  Where  an  officer  levied  upon  goods, 
and  after  offering  them  for  sale;  was  informed 
of  the  existence  of  a  mortgage  upon  them 
(which  mortgage  did  not  stipulate  for  posses- 
sion of  the  goods  by  the  mortgager),  and  he 
then  changed  his  offer  to  a  sale  of  the  defend- 
ant's interest  in  the  goods,  and  sold  accord- 
ingly, it  was  held  that  a  sale  in  this  form  did 
not  protect  him  from  liability  to  the  mort- 
gagee, who  might  either  replevy  the  goods  or 
recover  the  value  from  the  officer  and  pur- 
chaser :  Eggleston  v.  Mundy,  4  M.  295. 

185.  A  supervisor  is  not  liable  in  trespass 
on  account  of  any  errors  or  defects  in  the  de- 
scription of  real  estate  In  the  assessment  roll : 
Clark  v.  Axford,  5  M.  182. 

186.  A  supervisor  is  protected  by  the  town- 
ship clerk's  certificate  of  the  amount  of  town- 
ship indebtedness  to  be  raised  in  placing  the 
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same  upon  the  roll,  notwithstanding  the  same 
is  made  up  in  part  of  'illegal  allowances  made 
bj  the  township  board  of  which  he  was  a 
member:  Wall  v.  Trumbull,  16  M.  228. 

187.  A  tax  assessment  is  in  the  nature  of  a 
judgment,  and  cannot  be  assailed  for  fraud  or 
irregularity  in  a  suit  against  an  officer  who 
enforces  it  under  process  which  on  its  face  is 
valid :  Moss  v.  Cummings,  44  M.  859. 

188.  A  township  treasurer  is  not  liable  in 
trover,  or  in  any  action  of  tort,  for  enforcing 
the  collection  of  an  excessive  tax,  if  his  war- 
rant therefor  from  the  supervisor  is  fair  on  its 
face:  Byles  v.  Qenung,  52  M.  504. 

189.  "When  a  supervisor  is  sued  in  trespass 
for  the  taking  of  personal  property  under  a 
warrant  for  the  collection  of  taxes,  issued  by 
him  and  attached  to  the  tax-roll,  evidence  that 
he  was  at  the  time  supervisor,  and,  as  such, 
signed  the  warrant,  does  not  make  out  a  prima 
facie  justification.  He  must  also  show  that 
the  roll  had  come  to  his  bands  from  the  board 
of  supervisors,  as  provided  by  law,  and  that 
the  various  taxes  had  been  certified  to  him 
for  assessment  by  the  competent  authorities. 
When  his  jurisdiction  has  been  thus  shown, 
his  acts  will  be  presumed  regular  and  valid  till 
the  contrary  appears:  Clark  v.  Axford,  5  M. 
182. 

190.  A  supervisor  executing  a  tax-warrant 
is  held  to  a  knowledge  of  any  illegality  mani- 
fest on  the  face  of  it,  and  is  responsible  for  his 
acts  under  it:  Attcellv.  Zeluff,  26  M.  118. 

191.  The  rule  that  a  ministerial  officer  is 
protected  in  the  execution  of  process,  issued 
by  a  court  or  officer  having  jurisdiction  of  the 
subject-matter,  •  and  of  the  process,  if  it  be 
regular  on  its  face  and  do  not  disclose  a  want 
of  jurisdiction,  merely  protects  him  from  per- 
sonal responsibility  as  a  trespasser  or  wrong- 
doer; it  does  not  confer  upon  him  any  right 
of  or  to  property,  and  he  may  be  sued  in  re- 
plevin for  goods  wrongfully  taken :  Beach  v. 
BoUford,  1  D.  199;  Le  Roy  v.  East  Saginaw 
C.  R.  Co.,  18  M.  283;  Adams  v.  Hubbard,  80 
M.  104;  Qidday  v.  Wither  spoon,  85  M.  868. 

192.  And  in  such  an  action  he  cannot  jus- 
tify under  his  execution  unless  he  first  shows 
a  valid  judgment  under  which  it  issued :  Beach 
v.Botsford,  1  D.  199;  Qidday  v.  Witherspoon, 
85  M.  868;  Andrews  v.  Smith,  41  M.  683;  Wil- 
son v.  Martin,  44  M.  509.  See  McGuire  v.  Gal- 
ligan,  53  M.  458. 

193.  A  tax-warrant  regular  upon  its  face 
and  disclosing  no  illegality  cannot  avail  the 
collector  when  sued  in  replevin  for  seizing 
goods  not  subject  to  taxation:  Le  Roy  v.  East 
Saginaw  C.  R.  Co.,  18  M.  233. 


VII.  Official,  oaths  and  bonds. 
•        (a)  General  matters. 

194.  The  absence  of  any  record  in  the  town 
books  showing  that  the  assessors  were  sworn 
does  not  furnish  prima  facie  evidence  that 
they  were  not  sworn:  Sibley  v.  Smith,  2  M. 
486. 

196.  A  county  officer  who  is  kept  out  of 
office  by  a  person  holding  a  certificate  of  elec- 
tion is  not  required  by  H.  S.  §§  688,  689  to 
file  his  oath  and  bond  until  his  title  is  estab- 
lished: People  v.  Mayworm,  5  M.  146;  People 
v.  Miller,  16  M.  56. 

196.  A  sheriff  failing  to  renew  his  bond,  as 
required  by  H.  S.  §  584,  but  continuing  to  ex- 
ecute the  duties  of  his  office,  will  be  deemed 
to  be  sheriff  de  facto,  at  least,  by  virtue  of  his 
election,  and  the  sureties  on  his  prior  bond 
will  continue  to  be  liable  for  his  acts:  Dun- 
phy  v.  Whipple,  25  M.  10;  Springett  v.  Cole- 
rick,  67  M.  362. 

197.  Whether  the  constitutional  provision 
(art  16,  §  5)  that  "in  default  of  giving  such 
security  his  office  shall  be  deemed  vacant" 
was  designed  to  go  further  than  to  authorize 
the  legislature  to  provide  by  law  for  treating 
the  office  as  vacant,  quere:  Dunphy  v.  Whip- 
ple, 25  M.  10. 

198.  Where  a  proper  order  was  made  upon 
the  township  treasurer  by  a  highway  commis- 
sioner who  was  performing  the  duties  of  his 
office,  though  he  had  not  yet  filed  his  official 
bond,  payment  was  enforced:  McKenzie  v. 
Baraga  Township  Treasurer,  89  M.  554 

199.  A  county  treasurer's  bond  to  the 
board  of  supervisors  for  the  faithful  perform- 
ance of  his  official  duties  was  held  valid,  though 
there  was  no  statute  requiring  it:  St.  Joseph 
Supervisors  v.  Coffenbury,  1  M.  855. 

200.  The  bond  required  by  H.  a  §  1098  to 
be  given  by  the  county  treasurer  to  the  audi- 
tor-general to  account  for  moneys  received  at 
tax  sales  is  an  official  one,  which  he  must 
give:  Attorney-General  v.  St.  Clair  Super- 
visors, 80  M.  888. 

201.  As  the  obligee  named  in  a  sheriff's 
bond  has  no  active  duty  to  perform,  and  no 
voice  in  taking  or  approving  of  the  bond,  or 
in  bringing  suit  upon  it,  and  there  is  no  im- 
portance in  the  people  being  named  as  obligee 
rather  than  the  county,  it  being  important 
only  that  some  party  shall  be  named  as  prom- 
isee in  whose  name  suits  may  be  brought,  the 
provision  for  naming  the  people  may  be 
treated  as  directory  merely,  and  a  bond  suffi- 
cient in  substance,  which  parties  have  given 
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for  the  statutory  purpose,  which  has  had  the 
statutory  approval,  and  on  which  the  public 
have  relied,  will  be  held  sufficient  to  give  the 
intended  security:  Bay  County  v.  Brock,  44 
M.45. 

202.  The  amount  and  sufficiency  of  the 
county  treasurer's  bond  are  left  by  H.  S. 
§§  530  and  488  to  the  discretion  of  the  board 
of  supervisors:  McGregor  v.  Oladwin  Super- 
visors, 87  M.  888. 

203.  A  township  treasurer  should  be  a 
party  to  his  own  official  bond :  Johnston  v. 
Kimball,  89  M.  187. 

204.  Bonds  referred  to  in  our  statutes  as 
"  official '"  are,  it  seems,  bonds  of  public  offi- 
cers only:  Bissell  v.  Wayne  Probate  Judge, 
68  M.  237. 

(b)  Execution  and  approval  of  bonds. 

205.  Public  officers,  in  receiving  official 
bonds  into  their  custody,  have  a  right  to  rely 
upon  the  genuine  signatures  of  sureties  volun- 
rarily  affixed  to  a  regular  document  conform- 
ing to  law,  without  making  inquiry  of  the 
sureties :  McCormick  v.  Bay  City,  28  M.  467. 

206.  One  who  signs  in  blank  as  surety  on 
an  official  bond  and  delivers  it  to  his  principal 
for  completion  makes  the  latter  his  agent  for 
the  whole  business,  and  is  estopped  and  bound 
by  the  action  of  such  agent  without  regard  to 
any  secret  instructions  as  to  the  condition  on 
which  it  should  be  completed :  Ibid. 

207.  Sureties  are  not  liable  on  an  official 
bond  signed  by  them  alone,  and  without  their 
knowledge  or  consent  accepted  without  the 
signature  of  a  principal  who  is  named  upon 
its  face  as  the  primary  debtor.  And  the  bur- 
den of  proving  their  consent  to  its  being  so 
accepted  is  on  those  who  try  to  enforce  it : 
Johnston  v.  Kimball,  89  M.  187. 

208.  A  surety  cannot  officially  approve  his 
principal's  official  bond:  Stevenson  v.  Bay 
City,  26  M.  44. 

209.  Where  a  statute  requiring  that  an 
official  bond  shall  be  accepted  and  approved 
by  a  municipal  council  points  out  no  mode  of 
proceeding,  whatever  mode  is  taken  should 
carry  with  it  some  action  sufficient  to  express 
in  an  affirmative  manner  the  assent  and  ap- 
probation of  the  body:  CSfarrow  v.  Port 
Huron,  47  M.  585. 

210.  The  delivery  to  the  auditor-general  by 
a  county  treasurer  of  the  bond  provided  for 
by  H.  S.  §  1098  is  in  law  part  of  its  execu- 
tion, and  is  an  action  upon  such  bond  if  no 
affidavit  denying  its  execution  is  filed  as  pro- 
vided by  circuit  court  rule  79,  no  proof  of  ex- 


ecution or  delivery  is  required :  People  v.  Johr 
22  M.  461. 

211.  Where  such  bond,  when  produced  on 
trial,  contained  an  indorsement  signed  by  the 
deputy  auditor-general  as  such  deputy,  enti- 
tling and  describing  the  bond,  stating  the 
years  and  amount  for  which  it  was  given,  and 
that  it  was  recorded  and  filed  on  a  day  named, 
such  indorsement  was  held  to  show  an  ap- 
proval and  acceptance  by  the  auditor-general: 
Ibid. 

212.  Although  the  auditor-general  might, 
and  as  between  himself  and  the  people  ought 
to,  have  refused  a  county  treasurer's  bond 
which  had  not  been  approved  by  the  prosecut- 
ing attorney  and  by  both  the  circuit  court 
commissioners  of  the  county,  as  required  by 
the  statute  under  which  it  was  given,  and  so, 
also,  might  and  ought  to  have  declined  to 
allow  the  treasurer  to  make  the  tax-sales  and 
have  appointed  another  person  to  make  them, 
as  the  statute  contemplates  and  provides  on 
failure  of  the  treasurer  to  give  the  statutory 
bonds ;  yet,  when  on  the  faith  of  the  defective 
bond  the  treasurer  has  been  .allowed  to  make, 
and  has  made,  the  sales,  and  has  received  the 
money,  neither  he  nor  his  sureties  on  the 
bond,  it  being  in  all  its  provisions  in  strict 
compliance  with  the  statute,  can  be  heard  to 
object  that,  when  so  executed  and  accepted,  it 
was  not  properly  approved.  The  statute  re- 
quirement as  to  the  approval  of  the  bond  is 
for  the  security  and  protection  of  the  public, 
and  not  of  the  obligors  of  the  bond.  The 
people  in  their  corporate  capacity,  having 
brought  suit  upon  this  bond  as  executed,  are 
at  liberty,  so  far  as  the  obligors  upon  the  bond 
are  concerned,  to  waive  the  approval  thereof, 
and  the  obligors  cannot  insist  upon  the  ap- 
proval for  the  purpose  of  defeating  their  lia- 
bility: Ibid. 

213.  Where  a  common  council,  whose  ac- 
ceptance and  approval  of  an  officer's  bond  is 
required  by  charter,  instead  of  passing  on  the 
bond  orders  it  to  be  handed  to  the  mayor  for 
his  decision,  and  he  refuses  to  consider  it,  and 
hands  it  back  to  the  clerk  directing  him  to  put 
it  on  file,  which  he  does,  it  does  not  bind  the 
sureties :  (/Marrow  v.  Port  Huron,  47  M.  685. 

214.  The  sheriff-elect  entered  into  a  bond, 
with  sureties,  which  was  intended  for  his  of- 
ficial bond  as  sheriff,  and  was  in  all  respects 
correct  except  that  the  county  was  named  as 
obligee  therein  when  the  statute  required  the 
bond  to  be  given  to  the  people.  The  board  of 
supervisors  approved  of  the  bond  as  sufficient. 
Held,  that  as  the  statute  empowered  and  re- 
quired the  supervisors  to  examine  and  ap- 


Digitized  by 


Google 


OFFICERS,  VH  (b),  (c). 


239 


prove  the  bond  and  the  sureties  therein,  this 
approval  was  final  and  the  bond  a  valid  offi- 
cial bond :  Bay  County  v.  Brock,  44  M.  45. 

(c)    Construction   of  bonds;   sureties' 
liabilities. 

216.  The  obligations  created  by  an  official 
bond  to  pay  over  moneys  are  not  created  by 
the  bond,  but  imposed  by  law,  and  the  bond 
is  but  a  collateral  security  for  the  performance 
of  a  legal  obligation:  Spencer  v.  Perry,  18  M. 
891. 

210.  A  recital  in  an  official  bond  that  the 
officer's  term  is  one  year,  whereas  such  term 
is  fixed  by  statute  at  two  years,  so  that  it  can- 
not be  limited  by  the  body  appointing  the  of- 
ficer, is  mere  surplusage,  and  the  bond  is  valid 
for  two  years:  Stadler  v.  Detroit,  18  M.  846. 

217.  A  city  treasurer's  bond  to  the  county 
treasurer,  after  stating  the  duty  covered  by 
the  obligation,  added  the  words,  "reference 
being  had  to  the  warrant  of  the  supervisor  of 
said  township  attached,  or  to  be  attached,  to 
the  assessment  roll  of  the  year  1872."  This 
clause  was  m  excess  of  the  statutory  terms  of 
the  bond.  Held,  that  it  was  surplusage  and  a 
nullity,  and  that  the  absence  of  a  warrant 
could  not  make  the  bond  inapplicable  to  mon- 
eys actually  received  on  the  roll:  Berrien 
County  Treasurer  v.  Bunbury,  46  M.  79. 

218.  The  obligation  of  an  official  bond  is 
ttrietissitni  juris  and  nothing  can  be  taken 
by  construction  against  the  obligors ;  the  sure- 
ties do  not  undertake  for  anything  beyond  the 
letter  of  their  contract  and  are  only  liable 
within  its  terms:  Detroit  Savings  Bank  v.  Zieg- 
fer,  49  M.  157. 

210.  The  official  bond  of  a  city  officer  must 
contain  everything  required  by  the  charter, 
and,  while  the  council  may  add  to  it  by  re- 
quiring further  duties,  none  of  the  prescribed 
duties  can  be  omitted,  nor  can  an  absolute  ob- 
ligation be  made  a  conditional  one:  Detroit  v. 
Weber.  26  M.  284. 

220.  An  officer  cannot  reasonably  be  com- 
pelled to  give  a  bond  going  beyond  his  official 
duties,  as  a  condition  of  being  allowed  to  hold 
his  office,  but  the  bond  ought  properly  to  be 
regarded  as  the  measure  of  official  duty :  Par- 
ley v.  Muskegon  County,  82  M.  182. 

221.  Where  a  city  charter  requires  the  con- 
troller to  perform  "such  duties  in  relation 
to  the  finances  as  shall  be  prescribed  by  ordi- 
nance," an  ordinance  imposing  upon  him  the 
duty  of  negotiating  city  bonds  is  proper,  and 
bis  sureties  are  liable  for  misappropriation  by 
him  of  the  proceeds  of  such  bonds  or  for  any 


unauthorized  disposal  of  the  bonds  themselves: 
Stevenson  v.  Bay  City,  26  M.  44. 

222.  Duties  not  yet  existing  and  not  ger- 
mane to  an  office  are  not  within  the  contem- 
plation of  sureties  on  the  official  bond,  nor 
properly  covered  by  their  obligation.  To  bind 
the  sureties  the  duties  must  plainly  belong  to 
the  office:  White  v.  East  Saginaw,  48  M.  567. 

223.  Sureties  upon  a  city  treasurer's  bond 
cannot  claim  release  from  liability  because  of 
the  neglect  of  a  committee  of  the  council  to 
examine  the  treasurer's  accounts  monthly  as 
required  by  ordinance,  or  because  they  signed 
such  bond  in  reliance  upon  the  controller's  as- 
surance that  such  examinations  had  been  or 
would  be  made,  which  was  untrue  in  fact: 
Detroit  v.  Weber,  26  M.  284. 

224.  Sureties  on  an  official  bond  are  only 
liable  for  their  principal's  default  as  officer, 
acting  under  color  of  office:  Stevenson  v.  Bay 
City,  26  M.  44. 

225.  Sureties  on  an  official  bond  are  dis- 
charged when  the  duties  and  obligations  of 
the  office  are  essentially  changed  by  statute 
and  their  risk  increased :  White  v.  East  Sagi- 
naw, 48  M.  567. 

226.  An  official  bond  covers  whatever 
duties  were  imposed  before  it  was  given,  even 
though  such  duties  were  added  after  the  pas- 
sage of  the  statute  prescribing  the  terms  of 
the  bond:  Marquette  County  v.  Ward,  50  M.  174. 

227.  A  county  treasurer's  bond  requires 
him  to  account  for  "  all  moneys  which  shall 
come  to  his  hands  as  treasurer."  Held,  that 
this  covers  moneys  collected  by  him  under  the 
liquor  tax  law,  though  they  neither  belong  to 
the  county  nor  go  into  the  county  treasury: 
Ibid. 

228.  Sureties  on  a  bond  given  by  a  city  or 
county  treasurer  are  not  liable  in  an  action 
thereon  for  moneys  not  collected,  or  moneys 
lawfully  accounted  for :  Berrien  County  Treas- 
urer v.  Bunbury,  45  M.  79. 

229.  Sureties  upon  the  official  bond  of  a 
township  treasurer  for  his  second  term  of 
office  only  are  not  liable  for  the  default  of 
their  principal  during  his  first  term :  Paw  Paw 
v.  Eggleston,  25  M.  86. 

230.  The  sureties  on  the  official  bond  of  a 
city  treasurer  are  liable  only  for  the  defau.Nf* 
of  their  principal  during  the  term  for  which 
their  bond  was  given,  and  where  he  has  held 
the  office  for  preceding  terms  their  liability  is 
to  be  determined  by  considering  the  term  for 
which  they  were  sureties  by  itself,  precisely 
as  if  he  had  succeeded  some  one  else,  they  to 
account  for  all  the  public  money  that  came 
into  his  hands  during  that  term:  Detroit  v. 
Weber,  29  M.  24. 
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231.  In  an  action  upon  the  bond  of  a  de- 
faulting treasurer  the  question  arose  whether 
the  defalcation  was  confined  to  his  second 
term  of  office  for  which  the  bond  was  given. 
His  cash  book  showed  that  at  the  end  of  his 
first  term  there  was  no  deficiency,  but  he  tes- 
tified that  there  was  "  probably  "  or  "  possi- 
bly "  a  deficiency,  though  be  did  not  discover 
it  for  a  year  afterwards.  Held,  that  there  was 
nothing  in  this  to  show  a  defalcation  during 
the  first  term :  Marquette  v.  Ward,  SO  M.  174. 

2S2.  "Where  moneys  cannot  lawfully  be 
paid  out  of  a  public  treasury,  except  upon 
warrants  drawn  according  to  statute,  moneys 
paid  by  the  treasurer  without  such  warrants 
cannot  be  set  up  in  reduction  of  liability  on 
his  bond :  McCormick'  v.  Bay  City,  28  M.  457. 

233.  Sums  actually  paid  during  one  term 
of  office  are  not  to  be  disallowed  to  the  sureties 
for  that  term  because  their  principal,  in  stat- 
ing his  account  at  the  close  of  the  previous 
term,  had  credited  himself  upon  his  books 
with  the  same  sums,  by  false  entries  made  to 
help  force  a  balance:  Detroit  v.  Weber,  29 
M.  24. 

234.  The  sureties  in  a  county  clerk's  offi- 
cial bond  are  liable  for  his  act  in  fraudulently 
countersigning  and  filling  up  a  warrant  upon 
the  county  treasurer  which  had  been  signed 
in  blank  by  the  chairman  of  the  board  of  su- 
pervisors. Though  this  was  a  misuse  of  his 
authority  it  was  nevertheless  an  official  act : 
People  v.  Treadway,  17  M.  480. 

235.  The  statute  expressly  vests  all  control 
and  use  of  state  prison  moneys  in  the  agent, 
and  he  cannot  be  relieved  from  his  responsi- 
bility, nor  can  any  of  bis  statutory  power  be 
transferred  to  the  clerk,  and  if  the  agent  allows 
the  clerk  to  receive  and  pay  out  prison  funds 
in  his  absence  it  is  as  the  agent's  own  servant 
and  not  officially  as  clerk :  HiUin  v.  People,  81 
M.  828. 

236.  The  statutes  and  the  lawful  rules  of  the 
inspectors  of  the  state  prison  are  the  measure 
of  the  official  liability  of  the  clerk  of  the  state 
prison  for  which  his  sureties  are  bound,  and  it 
-eaches  only  what  would  come  within  a  fair 
construction  of  each:  Ibid. 

237.  The  state  prison  inspectors  cannot,  by 
their  rules  and  regulations,  impose  upon  the 
clerk  any  duties  that  will  allow  him,  as  such, 
to  do  any  part  of  the  agent's  responsible  work 
that  involves  discretion  or  requires  security: 
Ibid. 

238.  Where  the  gist  of  an  action  is  the  al- 
leged embezzlement  of  funds  of  the  state 
prison  by  the  clerk  of  that  institution,  as  their 
lawful  custodian,  the  question  of  his  liability 
for  falsifying  accounts,  as  a  distinct  ground  of 


action,  is  outside  the  issue;  sq  is  the  inquiry 
bow  far  his  bond  is  meant  as  a  'guaranty 
against  dishonesty  or  peculation  where  his 
office  gives  him  an  opportunity  to  steal  through 
propinquity  to  others  who  have' charge  of  the 
funds:  Ibid. 

239.  An  officer's  sureties  are  not  bound  by 
a  false  settlement  of  his  accounts:  Rice  v.  Sid- 
ney, 44  M.  87. 

240.  In  a  particular  case,  in  ~an  action 
against  the  treasurer's  bondsmen,  it  was  held 
that  they  were  entitled  to  show  a  ratification, 
by  the  municipal  body  empowered  to  settle 
with  the  outgoing  treasurer,  of  a  transfer, 
from  him  to  his  successor,  of  the  public  funds 
by  means  of  certificate  of  deposit :  Lansing  v. 
Wood,  57  M.  201. 

(d)  Actions  on  official  bonds. 

241.  Where,  under  Hi  &  §  8385,  the  officer 
accepting  a  replevin  bond  has  become  liable 
for  the  sufficiency  of  the  sureties  therein,  an 
action  lies  against  his  sureties  on  his  official 
bond  without  first  obtaining  judgment  against 
him :  People  v.  Lee,  65  M.  557. 

242.  A  township  treasurer's  bond,  running 
to  "  the  people  of  the  state  of  Michigan,"  in- 
stead of  to  the  township,  cannot  be  sued  in 
the  township's  name.  The  state  and  the  town- 
ship being  distinct  political  organizations,  the 
error  in  the  bond  could  not  be  avoided  by  any 
averment  in  the  declaration:  La  Orange  v. 
Chapman,  11  M.  499. 

243.  A  suit  on  the  bond  of  the  clerk  of  the 
state  prison  is  properly  brought  by  the  people 
through  the  attorney-general :  Hviin  v.  Peo- 
ple, 31  M.  828. 

244.  Where  a  statute  designates  a  public 
officer  as  the  obligee  in  a  bond  required  from 
another  officer  for  the  public  security,  he  be- 
came the  proper  person  to  bring  suit  on  the 
bond  in  the  absence  of  statutory  provisions: 
Berrien  County  Treasurer  v.  Bunbury,  45 
M.  79. 

245.  In  an  action  by  a  public  officer  upon 
a  bond  running  to  him  in  his  official  character, 
the  objection  that  it  is  not  enough  to  designate 
the  plaintiff  by  his  official  title  alone,  but  that 
his  individual  name  should  be  given,  is  one  that 
must  be  taken  before  pleading  to  the  merits, 
and  cannot  be  raised  for  the  first  time  in  the 
supreme  court:  Ibid. 

246.  A  county  may  sue  in  the  name  of  its 
board  of  supervisors  upon  its  treasurer's  bond 
given  to  the  board ;  and  any  objection  that  it 
should  have  sued  in  its  own  name  is  waived 
by  pleading  the  general  issue:  Johr  v.  St. 
Clair  Supervisors,  88  M.  582. 
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847.  By  statute,  the  party  for  whose  use  a 
sheriffs  bond  is  sued  is  to  be  deemed  the 
plaintiff  in  the  action.  Where  one  of  two 
persons  jointly  entitled  to  prosecute  tlie  ac- 
tion died,  it  was  held  that  action  should  be 
brought  in  the  name  of  the  people  for  the  use 
of  the  survivor  alone,  without  joining  the  ad- 
ministrator of  the  one  deceased:  Jackson  v. 
People,  6  M.  154. 

248.  A  declaration  on  the  official  bond  of  a 
county  treasurer  in  an  action  to  recover  mon- 
eys which  have  passed  into  his  hands  de- 
scribes such  moneys  properly  enough  as 
moneys  of  the  county  where,  as  in  the  case 
of  liquor  taxes,  the  county  collects  them  only 
as  trustee  for  its  towns  and  villages:  Mar- 
quette County  v.  Ward,  50  M.  174. 

248.  A  declaration  on  a  coroner's  official 
bond  for  taking  an  insufficient  replevin  bond 
sufficiently  alleges  a  breach  if  it  alleges  that 
defendant  did  not  well  and  faithfully  perform 
his  duty  in  the  premises  asooroner,  and  under' 
this  allegation  makes  the  necessary  specifica- 
tions: People  v.  Lee,  65  M.  657. 

260.  In  an  action  to  charge  the  county 
treasurer  on  his  bond  with  failure  of  duty  in 
not  forwarding  lists  of  delinquent  tax  lands 
to  the  auditor-general,  plaintiff  must  show, 
not  merely  that  returns  of  such  lands  were  in 
fact  made  by  the  collectors  to  the  treasurer, 
and  that  no  transcripts  were  received  by  bim 
from  the  auditor-general  up  to  April  1st,  but, 
also,  that  the  transcripts  were  not  forwarded 
within  a  reasonable  time  after  actual  returns 
to  the  treasurer  by  the  collector:  Houghton 
Supervisors  v.  Bees,  84  M.  481. 

VIII.  Compensation. 
(a)  In  general. 

261.  Under  Const.,  art.  4,  §§  15  and  17,  the 
speaker  of  the  house  of  representatives  cannot, 
as  speaker,  receive  any  compensation  or  mile- 
age beyond  what  be  receives  as  a  representa- 
tive: People  v.  Whittemore,  2  M.  806. 

262.  Where  services  performed  by  an  offi- 
cer are  within  his  official  duties,  either  when 
be  takes  the  office  or  afterwards  imposed,  his 
salary,  however  inadequate,  must  be  his  only 
compensation:  Detroit  v.  Redfield,  10  11.  376. 

263.  When  the  law  implies  that  a  partic- 
ular service  is  already  paid  for  by  an  official 
salary,  it  can  raise  no  implication  of  an  agree- 
ment to  pay  for  it  separately:  Detroit  v. 
Whittemore,  27  M.  281. 

254.  Where  one  who  had  been  employed 
to  conduct  a  suit  on  behalf  of  a  city  was 
afterward  appointed  to  the  salaried  position  of 
Vol.  II— 16 


city  counsellor,  whereby  the  conduct  of  the 
suit  fell  within  the  line  of  his  official  duty,  it 
was  held  that  he  could  not  recover  on  a 
quantum  meruit  for  services  rendered  therein 
after  the  appointment  was  made,  and  that  all 
previous  understandings  relating  to  services 
which  it  then  became  his  duty  to  perform  offi- 
cially terminated  by  and  merged  in  the  ap- 
pointment, unless  otherwise  expressly  agreed : 
Ibid. 

266.  A  city  controller  directed  and  author- 
ized by  the  common  council  to  receive,  as 
agent  of  the  city,  certain  bounty  bonds  and 
apply  them  in  the  manner  designated  by  the 
special  act  authorizing  their  issue,  is  entitled 
to  the  same  compensation  that  any  other  per- 
son so  designated  should  have,  and  the  law 
implies  a  promise  to  pay  what  his  services  are 
reasonably  worth :  Detroit  v.  Redfleld,  19  M. 
876. 

266.  A  police  justice  appointed  by  a  com- 
mon council  to  act  with  a  committee  of  its 
members  in  revising  the  city  ordinances  is 
entitled  to  compensation  from  the  city  for  his 
labor,  whether  the  revision  is  passed  or  not ; 
and  the  committee  has  nothing  to  do  with  bis 
employment  beyond  dividing  the  labor,  which, 
however,  would  bear  on  the  amount  of  his  serv- 
ices: McBride  v.  Grand  Rapids,  47  M.  236. 

267.  An  officer  cannot  recover  compensa- 
tion for  voluntary  services  outside  of  the  line 
of  his  duties,  if  rendered  on  his  own  responsi- 
bility in  a  case  wherein  he  alone  could  not 
have  hired  their  performance :  Perry  v.  Che- 
boygan, 56  M.  250. 

268.  A  police  justice  is  entitled  to  a  reason- 
able compensation  for  his  services  (unless  in- 
tended to  be  gratuitous)  for  extra-official  serv- 
ices in  aiding  the  city  to  collect  fee-moneys 
from  the  county :  McBride  v.  Grand  Rapids, 
47  M.  286. 

269.  The  members  of  the  board  of  water 
commissioners  of  the  village  of  Cheboygan 
render  their  services,  as  such,  .gratuitously : 
Perry  v.  Cheboygan,  05  M.  250. 

260.  Under  H.  S.  §  476  a  county  clerk 
whose  compensation  has  been  fixed  by  the 
board  of  supervisors  at  a  specified  annual  sal- 
ary is  entitled  to  no  additional  compensation 
for  services  as  clerk  of  the  board  of  supervis- 
ors: Stetson  v.  Calhoun  Supervisors,  86  M.  10, 

261.  A  county  clerk  whose  salary  has  been 
fixed  by  the  board  of  supervisors  is  not  en- 
titled to  extra  compensation  from  the  county 
for  services  as  building  committee,  and  iu  pur- 
chasing wood  and  trees,  etc.,  except  upon  a 
showing  of  facts  from  which  a  contract  for 
payment  could  be  implied :  Ibid. 

262.  Where  the  board  of  supervisors  has 


Digitized  by 


Google 


OFFICERS*  Vm  (a),  (b). 


fixed  an  annual  salary  for  the  county  clerk  to 
be  in  full  for  all  services  and  so  understood  by 
him,  he  cannot  afterwards  claim  extra  com- 
pensation for  services  as  such  clerk,  in  crimi- 
nal cases,  drawing  juries,  recording  births, 
deaths,  etc.,  for  which  the  law  allows  specific 
fees,  with  the  intent,  it  would  seem,  that  these 
should  be  paid  in  addition  to  the  sum  allowed 
him  as  clerk  of  the  board  of  supervisors: 
Ibid. 

263.  A  board  of  supervisors  can  include  in 
the  compensation  of  the  county  treasurer  the 
amount  received  for  office  charges  or  pay- 
ments under  the  tax-laws :  Hunger  v.  Bay  Su- 
pervisors' Clerk,  88  M.  807. 

264.  An  official  stenographer  may  recover 
for  copies  of  testimony — other  than  the  one 
he  is  required  to  file  upon  request  —  made  by 
him  under  special  contract.  So  long  as  ste- 
nographers discharge  their  official  duties  prop- 
erly, they  are  not  required  to  devote  all  their 
time  to  the  public  service :  Langley  v.  Hill,  63 
M.271. 

266.  The. statutes  relating  to  stenographers 
contemplate  that  they  shall  receive  annual 
salaries,  and  are  accordingly  on  duty  not  only 
during  the  sessions  of  court  but  at  other  times, 
so  that  a  per  diem  allowance  by  a  board  of  su- 
pervisors, in  place  of  a  salary,  is  unauthor- 
ized: Stockwell  v.  Genesee  Supervisors,  56  M. 
281. 

266.  A  stenographer  appointed  for  a  ju- 
dicial circuit  cannot  compel  the  individual 
counties  composing  it  to  pay  him  specific  sums 
by  way  of  compensation,  without  showing 
that  their  respective  quotas  toward  his  stat- 
utory salary  amount  to  those  sums :  Qoodale 
v.  Marquette  Supervisors,  45  M.  47. 

267.  A  township  assessor,  in  .making  an 
assessment  that  he  had  no  right  to  make,  e.  g., 
for  a  liquor  tax  belonging  to  a  village,  is  not 
the  township's  agent,  and  is  not  entitled  to 
compensation  from  it:  Decatur  v.  Decatur 
Township  Board,  83  M.  835. 

268.  An  officer  who  accepts  payment  of  the 
amount  allowed  for  his  services  by  the  proper 
auditing  board  may  not  make  a  further  claim 
for  the  same  services :  Perry  v.  Cheboygan,  05 
M.  250. 

269.  Where  an  officer  claims  compensation 
'  tor  services  not  within  the  scope  of  bis  duties 

they  c&anot  be  shown  to  have  been  gratuitous 
by  evidence  that  he  made  no  claim  for  com- 
pensation in  conversation  with  third  persons 
vrfca  Would  have  no  authority  to  make  com- 
pensation.1 or  fix  the  amount  thereof.  But  his 
statements  that  be  made  no  claim  or  did  not 
expect  or  desire  pay  would  be  competent: 
MoBride  t\  Grand  Rapids,  49  M.  339. 


(b)  Salaries. 

270.  Under  the  constitution  of  1850,  and 
prior  to  the  present  organization  of  the  supreme 
court,  the  office  of  jndge  of  the  supreme  court 
was  not  a  distinct  office  from  that  of  circuit 
judge,  but  two  sets  of  duties  were  attached  to 
one  office  under  the  latter  designation.  And 
the  salary  of  the  circuit  judges,  as  fixed  by 
the  constitution,  was  a  remuneration  for  all 
duties  attached  to  the  office,  and  could  not  be 
increased  by  the  legislature:  People  v.  Audi- 
tor-General, 5  M.  193. 

271.  It  is  competent  for  the  legislature  to 
provide,  as  it  did  in  1863  (Laws  of  1868,  p.  332), 
that  the  salary  of  the  clerk  of  the  police  court 
of  Detroit  should  be  prescribed  by  the  common 
council  of  Detroit,  notwithstanding  it  was  pay- 
able by  the  county  of  Wayne ;  and  the  county 
board  of  auditors  could  not  reduce  the  salary 
after  the  common  council  had  fixed  it:  People 
v.  Wayne  Auditors,  13  M.  233.  x 

272.  A  board  of  auditors,  after  fixing  a 
salary,  cannot  change  such  salary  without 
some  further  action,  spread  upon  its  record: 
Miller  v.  Wayne  Auditors,  41  M.-4. 

273.  Acceptance  of  a  salaried  public  office 
does  not  establish  contract  relations  between 
the  officer  and  the  public  whereby  the  latter 
must  continue  to  pay  the  same  salary  as  was 
paid  at  the  time  of  the  appointment  to  office: 
Wyandotte  v.  Drennan,  46  M.  478. 

274.  The  legislature  has  ample  power  to  fix 
the  salaries  of  public  officers,  and,- unless  re- 
strained by  the  constitution,  to  change  them 
at  any  time,  even  during  the  official  term,  and 
it  can  delegate  this  power  to  municipal  coun- 
cils: Ibid. 

275.  A  probate  judge  is  a  state,  not  a 
county,  officer,  and  under  the  constitution  his 
salary  cannot  be  controlled  by  the  board  of 
supervisors,  which  has  at  most  the  delegated 
power  of  fixing  the  salary  once,  and  cannot 
change  it,  if  at  all,  until  the  legislature  di- 
rects: Douviette  v.  Manistee  Supervisors,  40 
M.  585;  Chapman  v.  Berrien,  50  M.  811. 

276.  Act  138  of  1871  gave  the  board  of  su- 
pervisors power  to  fix  the  salary  of  the  judge 
of  probate.  Act  140  of  1873  amended  it,  but 
did  not  alter  the  effect  of  this  provision.  Held, 
that  the  mere  fact  of  the  amendment  and  re- 
enactment  of  the  empowering  clause  did  not 
authorize  a  board  to  fix  again  a  salary  which 
they  had  once  fixed :  Chapman  v.  Berrien,  50 
M.  311. 

277.  An  official  salary  may  be  deemed  to 
bind  the  parties  paying  and  receiving  it  if  no 
other  compensation  is  provided  by  law,  and 
the  officer  accepts  it  as  fixed  and  goes  into  oil- 
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Bee  on  those  terms ;  but  this  presumption  does 
notarise  where  the  salary  has  been  cut  down 
after  the  officer's  election :  Douxnelle  v.  Man- 
istee Supervisors,  40  M.  585. 

278.  A  probate  judge's  silent  acceptance  of 
bis  salary  as  reduced  by  the  board  of  super* 
visors  from  the  amount  previously  allowed 
him  is  an  implied  assent  to  their  fixing  it  at 
the  lower  rate,  and  precludes  him  from  claim- 
ing more:  Thomas  v.  St.  Clair  Supervisors, 
45  M.  479. 

270.  A  protest  is  ineffective  unless  made  to 
the  body  having  power  to  act  upon  the  sub- 
ject-matter. If  a  salaried  officer  protests  that 
the  amount  of  salary  allowed  him  is  less  than 
he  is  entitled  to,  it  is  of  no  effect  to  make  the 
protest  to  the  functionary  entrusted  with  the 
mere  duty  of  paying  him,  if  the  latter  has  no 
part  in  fixing  the  salary,  and  is  under  no  obli- 
gation to  report  the  protest  to  the  body  which 
fixes  it:  Ibid. 

280.  Const,  art.  10,  §  10,  does  not  give  the 
Wayne  county  board  of  auditors  power  to  fix 
the  compensation  of  its  members,  and  a  stat- 
ute fixing  salaries  is  valid :  Kennedy  v.  Oies, 
25  M.  83. 

281.  H.  8.  §  558  empowered  boards  of  su- 
pervisors to  fix  the  compensation  of  the  pros- 
ecuting attorney  from  time  to  time.  Act  154 
of  1879  provided  that  annual  salaries  should 
be  fixed  by  the  board  on  or  before  the  31st  of 
October,  before  the  officers'  terms  began,  and 
should  not  be  changed  during  the  term.  Held, 
that  this  would  not  prevent  a  board  which 
bad  fixed  a  salary  before  act  154  was  passed 
from  changing  it  for  the  second  year  of  the 
prosecuting  attorney's  term.  Such  a  con- 
struction does  not  make  the  act  retrospective : 
Knappen  v.  Barry  Supervisors,  46  M.  22. 

282.  The  act  of  a  board  of  supervisors  in 
fixing  the  salary  of  a  prosecuting  attorney 
does  not  constitute  a  contract  between  the  lat- 
ter and  the  county ;  and  where  the  constitu- 
tion does  not  prevent,  the  legislature  can  au- 
thorize the  board  to  change  the  salary  so  far 
as  it  has  not  already  been  earned,  even  though 
a  part  of  the  official  duties  are  duties  to  the 
state:  Ibid. 

288.  The  three  counties  comprising  a  judi- 
cial circuit,  through  their  board  of  supervis- 
ors, assented  to  the  employment  of  a  stenog- 
rapher without  stipulating  as  to  his  com- 
pensation, and  this,  under  the  statute,  left  his 
salary  at  $3,000.  This  sum  was  apportioned 
among  the  counties  and  paid  for  four  years, 
when  one  of  the  counties  was  detached  from 
the  circuit.  Held,  that  the  previous  assent  of 
toe  counties  to  the  employment  of  a  stenog- 
rapher at  the  statutory  salary  did  not  con- 


tinue to  be  binding  after  this  change,  but  that 
they  were  entitled  to  make  new  arrangements : 
Hitchcock  v.  Blackman,  47  M.  140. 

284.  One  of  the  counties  continued  without 
objection  for  three  years  to  pay  its  proportion 
of  $2,000,  but  the  supervisors  then  voted  to 
reduce  the  sum  to  be  paid  by  them  to  $600. 
The  stenographer  received  this  without  pro- 
test for  four  years,  when  the  supervisors  with- 
drew their  assent  to  the  employment  and  re- 
fused to  pay  longer.  Held,  that  under  these 
circumstances  it  must  be  deemed  that  no  ar- 
rangement has  been  made,  except  so  far  as 
one  party  has  paid  and  the  other  received 
money  in  satisfaction  of  services  previously 
rendered:  Ibid. 

286.  The  stenographers'  act  (H.  S.  §  6504) 
contemplates  that  a  person  appointed  sten- 
ographer should  hold  his  office  indefinitely, 
and  independently  of  the  county  and  the 
electors;  that  the  appointment  may  be  made 
for  an  entire  judicial  circuit  whatever  the 
number  of  counties  it  contains;  and  that  it 
may  be  made  for  a  single  county  when  the 
circuit  contains  no  more.  But  the  entire  cir- 
cuit cannot  be  compelled  to  pay  the  appointee 
more  than  the  statutory  salary  of  $2,000,  and 
this  should  be  apportioned  by  -  the  circuit 
judge  among  the  counties  composing  it 
(§  6511) :  Ooodale  v.  Marquette  Supervisors,  45 
M.  47. 

286.  The  city  council  of  Cadillac  has  power 
to  fix  the  health  officer's  salary,  and  the  board 
of  health  cannot  bind  the  council  by  as- 
suming to  fix  it:  Coleman  v.  Cadillac,  49  M. 
322. 

As  to  salary  of  physician  employed  by 
Board  of  Health,  see  that  title,  g  6. 

287.  Where  a  common  council  is  empow- 
ered by  statute  to  fix  the  salary  of  an  officer, 
merely  appropriating  for  payment  a  less  sum 
than  had  been  paid  before  does  not  fix  the 
salary  at  the  smaller  sum  if  the  council  con- 
tinues to  allow  monthly  bills  at  the  former 
rate:  Fountain  v.  Jackson,  50  M.  260. 

288.  Where  the  statute  provides  that  an 
officer's  salary  shall  be  fixed  by  a  board  of 
public  works  and  approved  by  the  common 
council,  the  latter  body  alone  cannot  reduce 
it:  Fountain  v.  Jackson,  50  M.  15. 

That  salary  of  member  of  board  of  public 
works  could  be  reduced  during  his  term  of 
office,  see  Cities  and  Villages,  §  180. 

280.  An  officer  de  jure  cannot  enforce  as 
against  the  public  the  payment  of  the  salary 
of  his  office  while  another  is  de  facto  the  in- 
cumbent: Wayne  Auditors  v.  Benoit,  20  M. 
176. 

200.  Where  a  person  duly  elected  has  ob- 
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tained  judgment  of  ouster  against  one  who 
has  kept  him  out  of  office  under  cover  of  a  cer- 
tificate of  election  from  the  returning  board, 
he  may  qualify  after  obtaining  judgment,  and 
is  entitled  to  recover  damages  for  the  time  he 
was  excluded,  and  the  entire  official  salary 
from  the  beginning  of  the  official  term,  with- 
out deduction  for  the  services  of  the  incum- 
bent or  his  own  earnings  while  ousted.  The 
salary  belongs  to  the  office  and  is  independent 
of  the  amount  of  work  personally  done  by  the 
officer:  People  v.  Miller,  24  M.  458. 

291.  A  legally  elected  officer,  duly  quali- 
fied and  standing  ready  to  perform  the  duties 
of  his  office,  is  entitled  to  the  salary,  if  it  has 
not  been  paid,  even  though  debarred  from  the 
performance  of  his  duties  by  an  intruder  act- 
ing in  good  faith :  Comstock  u,  Grand  Rapids, 
40  M.  897. 

As  to  enforcement  of  payment  by  Man- 
damus, see  that  title,  §§  161,  162. 

(c)  Fees. 

292.  A  legislative  intention  to  give  un- 
earned fees  cannot  be  inferred  from  uncertain 
terms  in  a  statute :  Lyon  v.  Grand  Rapids,  80 
M.  253. 

293.  A  legal  "  folio,"  in  computing  fees  as 
compensation,  is  100  words  (H.  S.  §  0034): 
Thornton  v.  Sturgis,  88  M.  639. 

294.  The  fees  allowed  by  statute  for  services 
in  certain  cases,  over  which  the  board  of  super- 
visors have  no  control,  cannot  include  any- 
thing not  clearly  within  their  terms:  Lee' v. 
Ionia  Supervisors,  68  M.  830. 

295.  The  statute  of  1840,  allowing  to  "  the 
secretary  of  state,  auditor-general,  any  clerk," 
etc.,  one  dollar  a  day  "  for  attending  on  sub- 
poena with  bills,  records  or  other  written  evi- 
dence," was  held  not  to  apply  to  a  justice  in 
attendance  with  his  docket.  He  is  not  such 
a  clerk  as  was  intended  by  the  statute :  Pren- 
tiss v.  Webster,  2  D.  5. 

296.  A  police  justice's  trial  fee  of  one  dol- 
lar may  be  charged  in  all  cases,  however  short 
the  trial,  but  not  where  the  case  was  dismissed 
or  a  nolle  prosequi  entered :  Grand  Rapids  v. 
Kent  Supervisors,  40  M.  481. 

297.  A  justice  can  have  no  trial  fee  in  a 
criminal  cause  where  defendant  pleads  guilty : 
Potts  v.  Jackson  Supervisors,  47  M.  635. 

298.  An  agreement  by  a  justice  of  the  peace 
with  a  litigant  that  he  will  charge  no  fees  un- 
less the  judgment  in  his  case  is  collected  is 
void,  and  prevents  the  justice  from  recover- 
ing his  fees  if  the  party  refuses  to  pay  them : 
Willemin  v.  Bateson,  63  M.  309. 

As  to  payment  of  justice's  fee  for  return,  see 
;  Appeal,  §§  490,  491. 


299.  Where  the  law  fixes  the  sheriff's  fees 
for  services,  as  in  the  case  of  services  for  col- 
lections on  execution,  it  is  not  competent  for 
him  to  make  an  agreement  with  the  debtor  or 
with  his  receiptor  for  goods  seized  on  execu- 
tion for  any  additional  compensation:  Burk  v. 
Webb,  83  M.  173. 

300.  A  sheriff  who  has  levied  only  on  real 
estate  is  not  entitled  to  poundage  until  the 
property  taken  is  sold  or  money  collected  on 
the  judgment ;  and  this  is  especially  so  where 
statutory  provision  is  made  for  the  payment 
of  his  fees :  Peck  v.  City  National  Bank,  51  M. 
853.  N 

301.  A  sheriffs  charges  for  executing  a 
justice's  mittimus,  issued  at  the  request  of 
bail  in  criminal  cases  for  the  re-arrest  of  their 
principal  (H.  S.  §  9488;,  are  not  a  public  charge : 
Kinney  v.  Kent  Supervisors,  51  M.  620. 

302.  A  sheriff  has  no  legal  right  to  travel- 
ling fees  for  writs  not  served :  Clark  v.  Ingham 
Supervisors,.  88  M.  658. 

303.  A  sheriff  has  no  statutory  right  to 
fees  for  travel  in  bringing  back  goods  seized 
on  a  search-warrant,  he  already  having  been 
allowed  for  service  of  the  writ  and  travel  to 
place  of  service:  Vincent  v.  Mecosta  Super- 
visors, 62  M.  840. 

304.  A  sheriff  is  not  entitled  to  payment 
for  merely  colorable  attendance  in  court, 
when  he  can  produce  no  certificate  from  the 
court  showing  his  attendance,  and  when  he 
has,  in  fact,  been  employed  elsewhere.  Bat 
he  should  be  paid  for  any  substantial  perform- 
ance of  his  duty :  Ibid. 

306.  The  fee  allowed  to  the  sheriff  by  H.  S. 
g  9055  for  every  prisoner  committed  or  dis- 
charged is  not  allowable  for  every  time  a 
prisoner  is  taken  to  court  and  brought  back 
to  jail;  the  words  "committed"  and  "dis- 
charged "  refer  only  to  the  beginning  and  end 
of  the  term  of  imprisonment,  and  between 
those  periods  the  prisoner,  unless  he  escapes, 
is  in  continual  custody :  Lee  v.  Ionia  Super- 
visors, 68  M.  830. 

306.  Sheriffs'  fees  for  board  of  prisoners  in 
criminal  cases  are  not  fixed  by  law  and  are 
within  the  discretion  of  the  board  of  super- 
visors: Cicotte  v.  Wayne  County,  69  M.  509. 

307.  H.  S.  §  9055,  giving  such  sums  to  the 
sheriff  for  services  not  otherwise  provided  for 
as  the  board  of  supervisors  may  allow,  does 
not  apply  to  services  performed  by  him  not  in 
the  capacity  of  sheriff  but  in  that  of  an  agent  to 
serve  a  requisition  for  a  fugitive  from  justice: 
FoUansbee  v.  St.  Clair  Supervisors,  67  M.  614 
(Nov.  10,  '87). 

308.  The  county  was  liable  for  the  sheriffs 
fees  in  prosecutions  under  the   prohibitory 
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liquor-law:  Mixer  v.  Manistee  Supervisors,  26 
M.422. 

309.  A  constable  who  refuses  to  serve  pro- 
cess unless  greater  fees  are  promised  than  the 
law  allows  cannot  recover  upon  such  agree- 
ment or  upon  the  quantum  meruit:  Andrews 
v.  WOcoxson,  66  M.  658. 

310.  Under  H.  8.  §  9054,  allowing  a  con- 
stable a  per  diem  compensation  for  attending 
court  on  the  order  of  a  magistrate,  no  fee  can 
be  charged  for  constructive  attendance,  nor 
for  actual  attendance  unless  a  trial  or  exami- 
nation is  being  held :  Hickey  v.  Oakland  Su- 
pervisors, 63  M.  94. 

311.  Constables  in  Detroit  are  entitled  to 
compensation  for  serving  the  criminal  process 
of  justices  of  the  peace:  Allot  v.  Wayne  Audi- 
ton,  43  M.  76. 

312.  H.  a  §  9056,  fixing  the  fees  of  a  cir- 
cuit court  commissioner  in  criminal  examina- 
tions, applies  where  he  takes  the  evidence  in 
person.  Where  it  is  done  by  a  stenographer 
the  board  of  supervisors  is  the  final  judge  of 
proper  compensation:  Pistorius  v.  Saginaw, 
51  M.  125. 

313.  A  defendant's  refusal  to  pay  stenog- 
rapher's fees  does  not  exclude  his  defence, 
certainly  after  trial  has  begun:  Wheaton  v. 
Atlantic  Qiant  Powder  Co.,  41  M.  718. 

314.  That  a  town  clerk  remits  or  gives 
credit  for  his  fees  for  filing  a  mortgage  con- 
cerns none  but  the  officer :  People  v.  Bristol, 
85  M.  28. 

As  to  township  clerk's  fees  for  return  to  cer- 
tiorari, see  Certiorari,  §  117. 

315.  Under  the  statutes  in  force  in  1861 
and  1862  the  township-treasurer  had  the  right 
to  retain  of  his  own  authority  only  two  per 
cent  of  the  taxes  of  1861  collected  by  him 
for  his  fees,  where  neither  the  electors  of  the 
township,  nor  the  supervisor,  had  fixed  his 
compensation  at  a  higher  rate:  Texas  v. 
Wager,  13  M.  89. 

316.  Whether  the  supervisor  has  the  right 
to  fix  the  compensation  when  the  electors 
have  neglected  to  do  so,  guere:  Ibid. 

317.  Where  the  electors  did  not  determine 
what  percentage  should  be  added  to  the  taxes 
for  the  collection  expenses,  and  the  supervisor 
added  two  and  a  half  per  cent.,  and,  in  his 
warrant  for  their  collection,  directed  the 
treasurer  to  retain  that  amount  for  his  fees, 
and  the  treasurer  retained  four  per  cent.,  pay- 
ing over  the  remainder,  it  was  held  that  he 
was  liable  to  the  township  for  the  amount  he 
had  retained  over  two  and  a  half  per  cent. : 
Ibid. 

818.  The  tax-collector  in  Detroit  in  1855-56 
was  not  entitled  to  collect  from  the  city  a  per- 


centage for  his  fees  on  taxes  returned  uncol- 
lected :  Kelsey  v.  Detroit,  7  M.  815. 

319.  Under  the  charter  of  Grand  Rapids 
the  city  marshal  cannot  claim  fees  upon  local  ■ 
assessments  collected  by  the  city  clerk  after 
the  marshal  has  returned  the  rolls  as  uncol- 
lected after  the  expiration  of  the  warrants 
attached:  Lyon  v.  Grand  Rapids,  80  M.  258. 

320.  An  amendment  to  the  tax  law  allow- 
ing sale  to  be  made  to  pay  the  marshal's  fees 
will  not  apply  to  assessments  made  before  the 
passage  of  the  law  unless  plainly  so  intended : 
Fuller  v.  Grand  Rapids,  40  M.  895.    ' 

That  warrant  for  collection  of  local  assess- 
ment may  include  percentage  for  collector's 
fee,  see  Cities  and  Villages,  §§  208,  204. 

321.  Retention  of  fees  by  an  officer  from 
the  proceeds  of  a  wrongful  levy  renders  him 
liable  for  conversion :  Bringard  v.  SteUwagen, 
41  M.  54. 

Fees  as  costs,  and  taxation  thereof,  see 
Costs. 


PABKNT  AND  CHUT). 

I.  Custody  of  children. 
n.  Adoption;  emancipation. 
IIL  Right  to  child's  earnings. 
IV.  Obligation  to  soppobt,  etc 
V.  Dealings  between  parents  and  chil- 
dren. 
VI.  Miscellaneous  matters. 

As  to  the  disabilities,  etc.,  of  Infants,  see 
that  title.' 

I.  Custody  of  children. 

As  to  Guardianship,  see  that  title. 

1.  Neither  parent  has  any  right  to  the  cus- 
tody of  a  child  as  against  the  child's  own  wel- 
fare: Corrie  v.  Carrie,  43  M.  509. 

2.  Where  the  custody  of  children  is  dis- 
puted by  their  parents  the  children  are  consid- 
ered to  be  as  deeply  interested  as  either  of  the 
parents,  and  the  court  is  not  disposed,  even  in 
a  case  of  parental  misconduct,  to  take  any  dis- 
cretionary step  that  may  prejudice  them: 
Rowe  v.  Roue,  28  M.  858. 

8.  In  proceedings  by  habeas  corpus  to  de- 
termine which  parent  is  entitled  to  a  child's 
custody,  there  should  be  full  inquiry  and 
examination  on  oath  to  enable  the  court  to 
decide  what  the  child's  welfare  requires :  Cor- 
rie v.  Corrie,  42  M.  509. 

4.  Habeas  corpus  will  not  be  granted  as  a 
matter  of  right  to  change  the  custody  of  chil- 
dren where  it  does  not  clearly  appear  that 
such  change  would  be  for  their  interest: 
Heather  Children's  Case,  50  M.  261. 
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5.  The  court  was  equally  divided  upon  the 
question  whether  habeas  corpus  should  issue 
to  compel  the  production  of  a  child  under 
guardianship  here  who  had  been  removed 
from  the  state  and  detained  abroad :  Jackson's 
Case,  15  M.  417. 

6.  In  a  particular  case,  the  court,  being 
equally  divided  as  to  the  question  of  a  parent's 
right  to  the  custody  of  his  child,  dismissed  a 
writ  of  habeas  corpus  without  deciding  rights 
or  prejudicing  future  remedies:  Stockman's 
Case,  56  M.  218. 

7.  A  resident  of  Washington,  D.  C,  on  his 
wife's  death,  placed,  in  compliance  with  his 
wife's  dying  wish,  their  child,  a  girl  seventeen 
months  old,  in  the  custody  of  his  wife's  par- 
ents, who  lived  in  Michigan,  and  who  kept  the 
child  some  years,  except  during  a  few  months 
when  she  was  in  Washington  with  her  father. 
In  order  to  regain  the  child,  whose  health  she 
feared  would  suffer  in  Washington,  the  ma- 
ternal grandmother  agreed  in  writing  to  re- 
turn her  when  the  father  desired.  Such  return 
being  refused,  the  father  instituted  habeas  cor- 
pus proceedings  wherein  the  question  was  not 
finally  settled,  the  child,  however,  remaining 
with  its  mother's  parents.  The  father  died, 
leaving  a  will  appointing  bis  parents  guardians 
of  the  child,  who  was  about  six  years  old,  and 
they  qualified  as  such  in  Washington,  soon 
after  the  maternal  grandparents  qualified  as 
guardians  in  Michigan.  Upon  habeas  corpus 
brought  by  the  father's  parents  it  appeared 
that  the  Michigan  guardians  were  proper  per- 
sons and  well  able  to  care  for  the  child,  who 
was'  now  nine  years  old,  and  who  desired  to 
remain  with  them,  while  there  was  some  evi- 
dence against  the  fitness  of  the  petitioners, 
whose  claim  was,  therefore,  denied:  Stock- 
man's Case,  71  M.  —  (July  11,  '88). 

8.  Where  a  divorce  is  granted  to  a  wife  for 
cruelty  she  is  prima  facte  entitled  to  the  cus- 
tody of  very  young  children  of  the  marriage ; 
and  children  three  and  five  years  old  were 
awarded  to  her  though  the  proofs  did  not 
show  her  to  be  entirely  without  fault :  Klein 
v.  Klein,  47  M.  618. 

9.  A  decree  in  a  divorce  case  dissolving  the 
marriage  and  providing  for  a  child's  custody 
will  not  be  altered  upon  a  petition  that  sets  up 
no  new  facts  or  change  of  circumstances: 
Chandler  v.  Chandler,  24  M.  176. 

10.  A  mother  is  not  to  be  deprived  of  the 
custody  of  her  child  by  the  father's  testament- 
ary appointment  of  a  guardian  for  it  (H.  S. 
§  6300):  Ooss  v.  Stone,  63  U.  319. 

11.  Nor  is  the  mother  bound  by  any  order 
of  a  probate  judge  sending  her  child  to  the 
state  public  school  without  notice  to  her  where 


she  was  within  the7  county,  or  to  any  of  the 
child's  friends  or  relations:  Qoodchild  v.  Pot- 
ter, 51  M.  599. 

12.  The  right  to  adjudicate  as  to  children's 
custody  belongs  to  the  courts  alone,  and  cir- 
cuit court  commissioners  cannot  act:  Rom  e. 
Bowe,  28  M.  353. 

II.  Adoption;  emancipation. 

IS.  Where,  on  his  father's  death,  a  child 
was  adopted  by  his  uncle,  who  stood  t'n  loco 
parentis  to  him,  and  to  whom  be  sustained 
the  relation  of  an  adopted  child  till  be  came 
of  age,  it  is  presumed  twenty  years  from  his 
majority,  if  nothing  appears  to  the  contrary, 
that  his  mother  assented  to  his  arrangement 
with  his  uncle,  whatever  it  was,  and  to  his 
emancipation  from  any  parental  control  or 
rights  that  she  could  have  asserted  at  the 
time:  Sword  v.  Keith,  31  M.  247. 

14.  Where  one  has  lived  in  another's  house- 
hold from  early  youth  to  the  age  of  thirty-six 
years,  the  two  treating  each  other  as  daughter 
and  father,  she  may  be  regarded  as  a  member 
of  his  family  though  not  related  to  him  by 
blood  or  marriage ;  and  she  has  an  insurable 
interest  in  his  life:  Carmichael  v.  Northwest- 
ern Mutual  Ben.  Ass'n,  51  M.  494. 

15.  A  girl  who  had  been  practically  though 
not  formally  adopted  into  a  family  in  pursu- 
ance of  an  understanding  that  she  shall  be  in 
all  things  as  a  daughter  may  use  the  family 
name  as  her  own  in  bringing  suit :  Watson  v. 
Watson,  49  M.  540. 

16.  A  minor  who  has  been  adopted  into  a 
family,  and  performed  labor  for  his  adopted 
father  as  a  child  would  for  a  parent,  cannot 
recover  for  his  services  without  an  understand- 
ing or  agreement  that  he  shall;  but  if  there  is 
such  an  understanding,  they  constitute  a  valid 
consideration  for  a  subsequent  promise  to  pay : 
Sword  v.  Keith,  81  M.  247. 

17.  Where  an  infant  is  taken  into  a  family 
the  presumption  is  that  neither  its  support  nor 
its  service  is  to  be  recompensed  except  as  the 
one  compensates  the  other:  Thorp  v.  Bate- 
man,  37  M.  6a 

18.  It  seems  that  the  probate  judge  has  no 
authority,  even  on  the  joint  application  of  the 
natural  and  the  adoptive  parents,  to  revoke 
his  order  of  adoption  made  under  H.  S.  §  6379. 
As  to  the  effect  of  revocation  of  adoption,  see 
Morrison  v.  Sessions,  70  M.  297. 

19.  Emancipation  may  take  place  suddenly 
and  by  express  arrangement,  or  it  may  occur 
gradually  and  by  conduct  implying  mutual 
assent ;  and  even  in  the  latter  case  it  may  be 
brought  about  in  a  short  time :  Schoenberg  v. 
Voigt,  36  M.  810. 


Digitized  by 


Google 


PARENT  AND  CHILD,  III,  V. 


247 


III.  Right  to  child's  earnings. 

20.  The  earnings  of  a  minor  son  belong  to 
his  father  unless  the  father  has  given  him  his 
time  and  earnings:  Allen  v.  Allen,  60  M.  635. 

21.  But  a  request  to  charge  the  jury  im- 
peratively and  unqualifiedly  that  a  father  is 
entitled  to  his  minor  son's  earnings  and  wages 
should  be  rejected:  Schoenberg  v.  Voigt,  86 
M.310. 

22.  And  a  father  cannot  recover  for  wages 
earned  before  her  majority  by  a  daughter 
whom  he  had  manumitted,  and  where  he  has 
made  no  contract  with  her  employer  in  re- 
gard to  such  wages :  Bell  v.  Bumpus,  63  M.  375. 

23.  Where  a  father  sues  for  the  value  of 
his  minor  son's  services,  and  the  defence  of 
emancipation  previous  to  the  son's  going  to 
work  for  defendant  is  set  up,  an  inquiry  as  to 
whether  the  boy  did  not  ask  and  obtain  his 
father's  permission  before  going  to  work  for  a 
third  person  named  was  properly  excluded 
where  the  record  did  not  show  at  what  time 
such  other  service  began,  or  how  long  prior 
to  the  engagement  with  defendant:  Schoen- 
berg v.  Voigt,  86  M.  810. 

HA.  In  such  a  suit  defendant  may  show 
that  the  boy  in  the  course  of  his  service  em-- 
bezzled  money,  thus  rendering  his  service  not 
only  valueless  but  positively  injurious :  Ibid. 

26.  Where  a  parent  sued  in  assumpsit  for 
the  wages  of  his  minor  son,  wrongfully  har- 
bored by  one  who  bad  enticed  him  away  from 
his  father's  house,  it  was  held  that,  in  the  ab- 
sence of  any  evidence  or  claim  that  the  parties 
ever  actually  agreed  together  at  all  in  regard 
to  the  minor's  services,  the  assumpsit  could 
not  be  so  referred  to  any  real  agreement  of  a 
date  later  than  that  of  defendant's  enticement, 
as  to  imply  that  it  rested  on  a  distinct  ar- 
rangement, which  left  the  original  wrong  as 
a  ground  for  a  separate  suit :  Thompson  v. 
Howard,  31  M.  800. 

IV.  Obligation  to  support,  etc. 

26.  Where  a  minor  son  spends  most  of  his 
time  away  from  home  and  is  allowed  to  retain 
most  of  the  wages  which  he  receives  for  his 
labor,  a  dealer  who  furnishes  him  clothing 
cannot  recover  its  value  from  his  father  if  the 
latter  has  never  authorized  the  son  to  buy  on 
his  credit,  or  authorized  or  confirmed  the 
transaction,  and  if  there  is  no  showing  that 
the  articles  furnished  were  in  any  proper 
sense  necessaries,  or  that  the  father  has  failed 
in  his  duty  to  supply  the  son's  wants ;  Tyler  v. 
Arnold,  47  M.  564. 

27.  A  father  is  under  legal  obligation  to 


provide  for  the  support  of  his  children,  even 
if  they  remain  with  their  mother  after  her  di- 
vorce; and  as  against  the  public  and  the  chil- 
dren he  cannot  escape  the  duty:  Courtright  v. 
Cmirtright,  40  M.  633. 

28.  The  parental  duty  of  giving  personal 
care  and  protection  to  children  is  distinct  from 
the  duty  to  support  them:  Ibid. 

28.  Divorced  persons  agreed  in  writing  that 
certain  of  their  children  might  stay  with  their 
mother  as  much  of  the  time  as  they  wished, 
but  that  she  should  make  no  claim  against  the 
father  for  their  support,  and  in  consideration 
of  this  the  father  agreed  that  they  might  re- 
main as  aforesaid,  and  that  he  would  of  his 
own  free  will  do  for  them  towards  their  sup- 
port, maintenance  and  education  what  seemed 
to  him  right,  and  at  least  would  provide  in 
store  pay  and  provisions  each  year  for  five 
years  an  amount  in  value  equal  to  fifty  dol- 
lars. One  child  remained  with  its  mother  one 
year,  another  five,  and  another  six,  and  she 
had  to  give  them  her  personal  care  and  protec- 
tion. Held,  that  the  father  pay  the  mother 
$50  a  year  for  five  years,  not  as  support  due 
the  chidren,  but  as  recompense  to  the  wife 
for  taking  sole  personal  care  of  them :  Ibid. 

SO.  A  widow  is  not  legally  bound  to  sup- 
port her  step-children :  Staal  v.  Chrand  Rapids 
A  I.  R.  Co.,  57  M.  340. 

31.  A  father  is  liable  for  the  support  of  his 
adult  son  in  case  he  becomes  a  public  charge : 
Stilson  v.  Gibbs,  58  M.  280. 

32.  But  to  render  the  father  liable  such 
adult  son  must  be  a  poor  person  within  the 
meaning  of  EL  8.  §  1741 :  Clinton  v.  Laning, 
61  M.  855. 

33.  For  the  damages  recoverable  by  a  father 
compelled  to  support  his  adult  son  permanently 
disabled  by  defendant's  fault,  see  Ibid.  And 
see  Intoxicating  Liqcobs,  §  56. 

34.  The  proceedings  under  H.  S.  §  1742  to 
compel  a  son  to  support  his  mother  are  sum- 
mary, enforceable  by  attachment,  and  not  re- 
viewable on  writ  of  error:  Smith  v.  Lapeer 
Poor  Superintendents,  34  M.  58. 

As  to  proceedings  to  compel  support  of  bas- 
tard, see  Bastardy. 

V.   Dealings  between  paeent  and 
child. 

35.  In  dealings  between  father  and  son  - 
there  is  no  implied  promise  on  either's  part  to 
pay  for  board,  clothes,  money  and  the  like 
furnished  in  consequence  of  the  relationship, 
and  an  express  promise  must  be  shown  to  sup- 
port a  recovery :  Allen  v.  Allen,  60  M.  685. 

36.  In  the  absence  of  express  agreement  a 
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widow  is  not  liable  to  her  daughter-in-law 
with  whom  she  lives  for  the  support  of  herself 
and  her  imbecile  son ;  the'  law  implies  no 
promise  to  pay  by  reason  of  the  relationship : 
Howe  v.  North,  69  M.  278. 
And  see  supra,  §§  16,  17 ;  Contracts,  §  99. 

37.  Where  a  son  living  in  his  father's 
family  expends  money  at  his  father's  request 
and  with  his  knowledge  and  assent  in  building 
a  house  for  him,  the  father  is  liable  to  the  son 
for  the  amount  so  expended,  unless  there  was  a 
different  understanding  between  them :  Hille- 
brands  v.  Nibbelink,  44  M.  418. 

38.  A  father's  settlement  with  his  son  for 
services  after  he  has  reached  his  majority  is 
not  to  be  discouraged,  and  the  transfer  of 
property  made  in  satisfaction  will  not  be  dis- 
turbed in  favor  of  the  father's  administrator 
where  there  is  no  proof  of  fraud  or  undue  ad- 
vantage :  Bowen  v.  Lockwood,  26  M.  441. 

89.  Under  the  circumstances  of  the  case  a 
son's  agreement  to  support  his  parents  (for 
which  they  deeded  their  property  to  him)  was 
held  to  imply  support  at  his  home  and  not  else- 
where unless  he  failed  in  his  duty  :•  Pratt  v. 
Pratt,  42  M.  174. 

40.  In  an  action  for  defendant's  breach  of 
a  contract  to  provide  a  home  for  and  support 
his  father-in-law,  in  consideration  of  the  tet- 
ter's paying  over  all  his  wages  to  the  former, 
the  extent  of  the  provocation  for  plaintiff's 
abandoning  the  arrangement  is  for  the  jury : 
Ehlert  v.  Klenger,  48  M.  61. 

41.  A  son  whose  parents  have  turned  over 
to  him  their  property  in  consideration  of  his 
supporting  them  stands  as  their  guardian  and 
may  take-no  advantage  in  dealing  with  them ; 
and  a  mortgage  extorted  by  him  will  be  re- 
duced to  the  actual  consideration:  Bowe  v. 
Bowe,  42  M.  195. 

42.  A  son's  dealings  carried  on  while  acting 
in  a  fiduciary  capacity  for  his  aged  father,  and 
which  involved  conveyances  to  the  son  for  lit- 
tle or  no  consideration,  were  rescinded,  and 
the  court  refused  to  allow  the  son  for  his  out- 
lays as  he  had  been  in  possession  of  the  prop- 
erty :  Thorn  v.  Thorn,  51  M.  167. 

43.  Where  a  mother  whose  mind  is  weak- 
ened by  age  has  dealings  in  reference  to 
her  property  with  a  son  who  has  control  of  it, 
and  relies  upon  his  integrity  not  to  mislead 
her,  the  dealings  must  be  characterized  by 
perfect  good  faith,  and  the  burden  of  estab- 
lishing fairness  is  on  those  whose  claims  are 
based  on  such  dealings :  Crawford  v.  Boeft,  58 
M.  1.    See  Contracts,  §  597. 

44.  Under  an  agreement  that  a  mortgager 
should  assume  the  burden  of  the  mortgagee's 
undertaking  with  the  tetter's  mother  to  sup- 


port her  for  life,  the  compensation  for  which 
agreement  was  to  be  regulated  in  a  particular 
manner  and  to  be  allowed  upon  the  mortgage, 
such  mortgage  was  held,  after  some  years,  to 
have  been  satisfied:  Gallup  v.  Jackson,  47  M. 
475. 

45.  An  arrangement  for  the  immediate  and 
actual  transfer  of  personalty  to  a  son  in  con- 
sideration of  his  undertaking  to  support  his 
parents,  if  performed,  gives  title  as  upon  a 
present  sale  and  authorizes  the  son  to  hold  as 
against  his  father's  administrator:  Chambers 
v.  Htil,  84  M.  523. 

46.  A  son's  agreement  to  support  his  par- 
ents during  life  in  consideration  that  he  is  to 
be  vested  with  what  personalty  is  on  their 
premises  need  not  be  written  where  his  taking 
possession  and  proceeding  to  perform  amount 
to  a  delivery  and  part  payment:  HUl  v. 
Chambers,  80  M.  422. 

47.  An  agreement  by  a  daughter  and  her 
husband  to  support  her  father  during  his  life 
is  a  sufficient  consideration  for  a  conveyance 
of  the  father's  lands  to  the  daughter,  and, 
having  been  executed,  upholds  the  conveyance 
as  against  a  previous  will:  Ooff  v.  Thompson, 
H.6&  * 

Further  as  to  agreements  for  support  and 
conveyances  in  consideration  thereof,  see 
Equity,  §g  251,  262,  266,  279,  816,  386. 

48.  A  father's  conveyance  of  land  to  his  son 
without  consideration  is  valid  as  against  the 
former's  administrator  where  no  creditors 
claim :  Warren  v.  Tobey,  82  M.  45. 

49.  Payment  for  land  by  a  parent  or  one 
in  loco  parentis,  title  being  taken  in  the 
child's  name,  raises  a  presumption  of  a  dona- 
tion or  advancement,  not  of  an  intention  to 
create  a  trust:  Waterman  v.  Seeley,  28  M.  77. 

60.  Less  positive  and  equivocal  testimony 
is  required  to  establish  the  delivery  of  a  gift 
from  a  father  to  bis  children  than  between 
persons  not  related:  Love  v.  Francis,  63  M. 
181. 

Further  as  to  gifts  between  parent  and 
child,  see  Gifts,  §§  1,  6,  8, 13, 16-20,  27. 

61.  Where  an  aged  father  conveys  tend  to 
his  son,  it  being  expected  that  the  former 
shall  remain  thereon,  the  fact  that  the  price 
paid  is  low  (though  not  grossly  inadequate)  is 
not  evidence  that  the  son  knew  the  father 
could  not  make  a  conveyance  free  of  liens,  nor 
would  the  fact  of  relationship  indicate  such 
knowledge :  Sheldon  v.  Holmes,  58  M.  138. 

62.  In  a  particular  case  the  testimony  was 
held  to  show  that  a  son  was  honestly  indebted 
to  his  father  in  an  amount  sufficient  to  form 
an  adequate  consideration  for  a  conveyance 
from  the  former  to  the  tetter,  and  that  there 


Digitized  by 


Google 


PARENT  AND  CHILD,  V,  VI— PARTUS,  I. 


249 


was  no  fraud  as  against  other  creditors  in  the 
transfer:  State  Bank  of  FenUm  v.  Whittle,  48 
M.  1;  Woodhull  v.  Whittle,  63  M.  675. 

As  to  preference  of  parent  or  child  by  the 
other  as  creditor,  and  as  to  validity  as  against 
creditors  of  agreements  and  transfers  between 
parent  and  child,  see  Fraud,  §§  188-135,  146, 
148,  169-173,  249-251;  also,  Equity,  §  406. 

Reformation  of  mortgage  wrongly  taken  in 
son's  name,  see  Equity,  §  817. 

YI.  Miscellaneous  matters. 

That  legitimacy  of  children  is  presumed,  see 
Evidence,  §  1526. 

That  children  should  be  made  parties  where 
their  interests  are  involved  and  legitimacy  is 
questioned,  see  Infants,  §  80. 

63.  A  father  is  not  liable  for  injury  from 
his  son's  careless  driving,  unless  the  son  was 
acting  for  his  father  or  under  his  control: 
Brohl  v.  Lingeman,  41  M.  711. 

64.  A  parent  who  allows  an  unattended 
child  to  ride  on  a  street-car  is  not  chargeable 
with  negligenoe:  East  Saginaw  C.  JR.  CO.  v. 
Bohn,  27  M.  503. 

66.  A  father  is  entitled  to  assert  the  rights 
of  his  minor  child  to  admission  to  the  public 
school :  People  v.  Detroit  Board  of  Education, 
18  M.  400,  418.  ' 

66.  A  parent  cannot  release  her  child's 
right  of  action  for  an  injury :  Power  v.  Bar- 
low, 57  M.  107. 

67.  Without  express  authority  legal  coun- 
sel cannot  be  engaged  by  a  father  for  his  son 
lately  a  minor:  Carrellv.  Potter,  23  M.  377. 

68.  Children  cannot  intervene  in  a  divorce 
suit  between  their  parents,  or  seek  to  have  set 
aside  for  fraud  a  divorce  granted  their  another : 
Baugh  v.  Baugh,  87  M.  59. 

License  to  parent  extended  to  child,  see 
License,  g  19. 

PARTIES. 
L  In  what  name  action  hat  be  brought 

OR  DEFENDED. 

IL  Plaintiffs. 

(a)  Who  may  be  plaintiff;  real  party  in 

interest. 

1.  In  general. 

2.  In  case  of  assignment,  etc. 

(b)  Joinder  of  plaintiffs. 
IH  Defendants. 

(a)  Who  proper  and  who  necessary  par- 

ties defendant. 

(b)  Joinder  of  defendants. 

IV.  Misjoinder  or  defect  of  parties,  how 

TAKEN  ADVANTAGE  OF.  ' 


V.  Transfers  pending  suit;  bringing  en 

NEW  PARTIES;    SUBSTITUTION    OF    PAR- 
TIES. 

VI.  Persons  under  disability. 

As  to  who  have  right  of  action  and  who  are 
liable,  see  the  titles  of  the  various  actions. 

As  to  parties  in  equity,  see  Equity,  IV. 

As  to  parties  in  chancery  foreclosure,  see 
Mortgages,  X,  (c). 

As  to  parties  in  suits  for  Specific  Perform- 
ance, see  that  title. 

I.  In  what  name  action  may  be 
brought  or  defended. 

See  Equity,  IV,  (a). 

1.  The  common  law  requires  the  process  to 
state  with  certainty  who  are  the  parties,  and 
does  not  sanction  the  use  of  a  copartnership 
name,  or  generally  allow  anything  else  than 
the  christian  names  and  surnames  of  the  suit- 
ors, and  this  is  still  the  law  of  the  circuit 
courts  (see  H.  8.  §  6872,  as  to  justices'  courts) : 
Barber  v.  Smith,  41 M.  138, 142;  Smith  v.  Can- 
field,  8  M.  498. 

2.  H.  8.  §  6872,  permitting  suits  to  be 
brought  in  justices'  courts  in  partnership 
names,  amendable  afterwards  by  inserting  the 
partners'  names,  does  not  apply  to  cases 
where  there  is  no  partnership  in  fact:  Stir- 
ling v.  Heintzman,  42  M.  449. 

8.  When  a  plaintiff,  as  administratrix,  de- 
clares on  the  common  counts  in  assumpsit ,  and 
states  an  indebtedness  to  the  plaintiff,  with- 
out showing  any  indebtedness  to  the  intestate, 
and  does  not,  except  by  the  addition  of  the 
words  "  administratrix  upon  the  estate,"  etc., 
at  the  commencement  of  the  declaration,  show 
that  the  plaintiff  brings  suit  as  administratrix, 
the  several  counts  most  be  construed  as  causes 
of  action  accruing  to  the  plaintiff  in  her  indi- 
vidual character:  Barnum  v.  Stone,  27  H. 
882. 

4.  The  use  just  after  the  plaintiffs  name  of 
the  phrase  "  for  the  use  and  benefit  of  "  some 
person  named  other  than  the  plaintiff,  in  the 
beginning  of  a  declaration  on  an  insurance 
policy,  no  assignment  being  set  forth,  and  no 
allusion  made  in  the  body  of  the  declaration 
to  any  other  interest  or  title  than  such  as  the 
plaintiff  held,  has  no  force  to  make  the  issue 
different  from  what  it  would  have  been  if  the 
phrase  had  been  left  out:  Clay  F.  and  M.  Ins. 
Co.  v.  Huron  Salt,  etc  Manuf.  Co.,  81  M.  846. 

6.  Where  suit  is  brought  upon  a  contract  in 
the  name  of  the  promisee,  "  for  the  ueo  and 
benefit  of  "  another  person  named,  the  prom- 
isee is  the  legal  plaintiff,  and  it  is  not  necea- 
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sary  to  show  on  the  trial  that  the  contract  has 
been  assigned  to  the  person  for  whose  use  the 
suit  is  'brought:  Farwell  v.  Dewey;  12  M.  436. 

6.  Where  the  law  empowers  a  person  who 
has  a  claim  or  cause  of  action  to  authorize  an- 
other to  begin  and  prosecute  suit  thereon  it 
will  be  for  the  use  and  benefit  of  the  person 
really  entitled ;  the  claim  or  cause  of  action  is 
not  assigned  to  the  plaintiff :  Watson  v.  Wat- 
eon,  49  M.  540. 

7.  An  administrator  may  sue  either  in  his 
individual  or  his  representative  character  for 
money  had  and  received  after  the  death  of 
his  intestate  for  the  use  of  the  estate,  but  for 
money  received  in  the  intestate's  life-time  he 
must  sue  in  his  representative  character:  Bar- 
num  v.  Stone,  27  M.  383. 

8.  A  foreign  executor  can  sue  in  his  own 
name  on  a  note  belonging  to  the  estate  and 
payable  to  bearer;  but  if  the  note  is  not  nego- 
tiable, or  is  payable  to  order  and  not  indorsed, 
the  executor  should  sue  in  his  official  capacity : 
Knapp  v.  Lee,  43  M.  41. 

0.  Before  the  probate  court  has  passed 
upon  the  title  or  possession  the  general  adt 
ministrator  only  can  bring  suit  for  personal 
property  in  the  intestate's  possession  and  con- 
trol :  Palmer  v.  Palmer,  55  M.  293. 

10.  A  devisee  or  legatee  cannot  represent  a 
decedent's  estate  in  the  prosecution  or  defence 
of  suits:  Hillman  v.  Schwenk,  68  M.  297 
(March  2,  '88). 

IV  A  society  that  cannot  be  incorporated 
because  organized  to  resist  the  enforcement  of 
laws  cannot  sue  in  its  society  name  for  the 
collection  of  a  debt:  Sehuetzen  Bund  v.  Agita- 
tions Verein,  44  M.  318. 

12.  The  bond  of  the  clerk  of  the  state  prison 
is  properly  sued  by  the  people  through  the  at- 
torney-general: Hulin  v.  People,  31  M.  823. 

13.  A  county  may  sue  in  the  name  of  the 
board  of  supervisors  upon  its  treasurer's  bond 
to  the  board:  Johr  v.  St.  Clair  Supervisors,  38 
M.  532. 

14.  The  township  cannot  sue  in  its  own 
name  on  its  treasurer's  bond  running  to  the 
people  of  the  state:  La  Orange  v.  Chapman, 
11  M.  499. 

15.  The  legislature  has  power  to  direct  in 
what  name  suits  by  cities,  villages  and  town- 
ships shall  be  brought :  Smith  v.  Adrian,  1  M. 
495;  Borneo  v.  Chapman,  2  M.  179. 

16.  Prosecution  for  penalty  under  R.  S. 
1846,  ch.  41,  for  selling  spirituous  liquor  with- 
out license  was  properly  brought  in  the  name 
of  the  village:  Smith  v.  Adrian,  1  M.  495. 

17.  And,  in  the  case  of  the' village  of  Romeo, 
should  have  been  so  brought  instead  of  in  the 


name  of  the  president  and  trustees  of  the  vil- 
lage: Borneo  v.  Chapman,  3  M.  179. 

18.  A  suit  in  behalf  of  a  village  should  or- 
dinarily be  brought  in  the  corporate  name, 
though  exceptions  may  be  made  by  statute; 
and  where  the  statute  makes  the  president  and 
trustees  ex  officio  highway  commissioners,  a 
suit  for  the  village  against  mill-owners  to  re- 
cover the  cost  of  constructing  a  bridge  on  a 
street  over  their  mill-race  should  be  brought  by 
them  in  their  official  name  as  commissioners, 
not  in  their  name  as  a  common  oounciL  But 
misnomer  is  curable  by  amendment:  Merrill 
v.  Kalamazoo,  85  M.  211. 

19.  Where  a  bequest  had  been  made  to  the 
"corporation  of  the  village  of  New  Baltimore," 
and  a  probate  order  granted  leave  to  sue  upon 
the  residuary  legatee's  bond  "  for  the  use  and 
benefit  of  the  common  council  of  'New  Balti- 
more," suit  was  properly  brought  for  the  use 
and  benefit  of  the  village  of  New  Baltimore: 
Hatheway  v.  Sackett,  32  M.  97. 

20.  The  legislature  has  power  to  direct  what 
officer  shall  bring  any  class  of  public  actions, 
and  what  shall  be  done  with  sums  collected 
therein :  Denver  v.  White  River  Log  <fc  Boom- 
ing Co.,  51  M.  472. 

21.  All  public  officers,  even  if  not  expressly 
authorized  by  statute,  have  a  capacity  to  sue 
commensurate  with  their  public  trusts  and 
duties :  Berrien  County  Treasurer  v.  Bunbury, 
45  M.  79. 

22.  A  public  officer  designated  by  statute 
as  the  obligee  in  a  bond  required  from  another 
officer  is  the  proper  person  to  bring  suit 
thereon,  and  the  objection  that  the  declara- 
tion should  give  his  individual  name  as  well 
as  his  official  character  must  be  taken  before 
pleading  to  the  merits :  Ibid. 

23.  Supervisors  being  ex  officio  assessors  of 
their  respective  townships,  and  required  by 
law  to  preserve  and  keep  all  books,  assess- 
ment rolls  and  other  papers  belonging  to  their 
office,  may  bring  suits  in  their  official  charac- 
ter to  recover  possession  of  such  rolls:  Phenix 
v.  Clark,  2  M.  327. 

24.  H.  S.  §  2121,  authorizing  the  supervisor 
to  sue  in  his  name  of  office  on  behalf  of  his 
township  for  the  penalty  for  neglecting  to  kill 
a  dog  that  has  bitten  any  person,  etc.,  does 
not  authorize  the  supervisor  of  a  city  ward  to 
sue:  Bixby  v.  Steketee,  44  M.  613. 

25.  Actions  for  injuries'  to  highways  and 
bridges  cannot  be  brought  by  the  township  in 
which  they  are  situated,  but  must  be  brought 
by  the  overseer  of  highways,  or,  if  he  is  dis- 
qualified, by  the  commissioner  of  highways: 
Denver  v.  White  River  Boom  Co.,  51  M.  473. 


Digitized  by 


Google 


PARTIES,  I,  H  (a),  1. 


251 


26.  The  authorities  of  a  village  become 
moving  parties  in  the  character  of  plaintiffs 
or  petitioners  when  they  decide  to  commence 
proceedings  to  open  a  street:  People  v.  Brigh- 
ton, 20  M.  57. 

27.  Omission  to  sue  a  municipal  officer  by 
bis  official  title  is  not  a  substantial  objection 
if  his  liability  is  shown :  Hart  v.  Port  Huron, 
46  M.  438. 

28.  The  declaration  in  an  action  by  a  com- 
missioner of  highways  against  the  county 
surveyor  for  his  failure  to  lay  out  a  quarter 
section  line  correctly  is  not  demurrable  on 
the  ground  that  defendant  is  sued  in  his  in- 
dividual character  while  described  in  his  offi- 
cial: Highway  Commissioner  v.  Beebe,  55  M. 
187. 

II.  Platntifw. 

(a)   Who  may  be  plaintiff;  real  party 
in  interest. 

1.  In  general. 
See  Equity,  IV,  (b). 

As  to  who  may  bring  Ejectment,  see  that 
title,  §§  18-60;  aiso,  Doweb,  §§  82,  85. 

As  to  who  can  sue  for  injuries  caused  by 
sales  of  liquors,  see  Intoxicating  Liquobs, 
§§  80,  81. 

20.  It  is  the  policy  of  our  legislation  to 
permit  the  real  party  in. interest  to  sue  in 
bis  own  name :  Watson  v.  Watson,  49  M.  540. 

80.  A  servant,  agent  or  attorney  cannot  en- 
force in  his  own  name  the  rights  of  his  princi- 
pal or  master:  Police  Justice  v.  Kent  Super- 
visors, 88  M.  421. 

81.  An  undisclosed  principal  who  is  the 
only  person  entitled  may  sue  upon  a  sale  made 
by  his  agent :  Jennens  v.  Shaw,  85  M.  20. 

82.  A  principal's  right  to -sue  upon  a  con- 
tract made  by  his  agent  is  established  if  the 
agent  notifies  the  other  party  that  he  must  ac- 
count to  the  principal;  such  a  notification 
operates  as  an  equitable  assignment  of  the 
agent's  interest  in  the  contract:  Dustin  v. 
Radford,  57  H.  163. 

83.  Where  an  agent  enters  into  written 
contract  for  his  principal  in  his  own  name, 
the  principal  must  enforce  it  in  the  name  of 
the  nominal  contracting  party:  Sisson  v. 
Cleveland  &  T.  R.  Co.,  14  M.  489,  498. 

34.  An  action  at  law  must  generally  be 
brought  in  the  name  of  the  party  who  holds 
the  legal  interest  as  distinguished  from  the 
equitable  right,  even  though  the  latter  em- 
braces the  exclusive  interest  in  the  benefit  to 


be  derived  from  the  property :  Ibid. ;  Forrest 
v.  O'Donnell,  42  M.  556. 

85.  A  third  person  cannot  sue  for  damages 
growing  out  of  the  mere  breach  of  a  contract 
between  others;  e.  g.,  the  failure  to  furnish 
machinery  of  the  strength  required  by  con- 
tract does  not  give  the  purchaser's  servant  a 
right  of  action  for  an  injury  caused  him  by  a 
breakdown:  Neckerv.  Harvey,  49  M.  517. 

36.  When  one  agrees  to  pay  separate  sums 
of  money  to  two  persons  named,  on  land  being 
oonveyed  to  him,  each  of  them  may  sue  upon 
the  agreement:  Rorabaeher  v.  Lee,  16  M.  169. 

87.  A  written  contract  for  the  transporta- 
tion of  goods  entered  into  by  the  real  owner 
of  the  property  in  the  name  of  those  from 
whom  he  purchased  —  they  having  been  the 
original  shippers  by  another  line,  from  which 
defendants  received  them,  and  required  by  de- 
fendants to  be  thus  made  in  the  name  of  such 
original  shippers  —  may  be  sued  upon  by  said 
real  owner  of  the  property  in  their  names: 
Sisson  v.  Cleveland  A  T.  R.  Co.,  14  M.  489. 

88.  At  common  law  no  one  could  sue  on  an 
express  contract  except  the  parties  to  it. 
Under  the  equitable  action  for  money  had  and 
received  a  beneficiary  may  sometimes  sue,  but 
this  can  only  be  where  the  parties  have  given 
him  such  a  right  as  transfers  the  fund  to  his 
control:  Davis  v.  Lenawee  County  Savings 
Bank,  53  M.  163. 

89.  An  agreement  by  which  A.  undertakes 
to  pay  to  B.  $125,  and  to  C.  $110,  provided  D. 
should  convey  a  certain  portion  of  land  ac- 
cording to  the  conditions  of  a  bond  executed 
by  D.  to  A ,  gives  a  separate  right  of  action  to 
B.  and  C,  upon  which  each  can  sue  after  the 
condition  has  been  performed  by  D.  or  per- 
formance thereof  been  waived  by  A. :  Rora- 
baeher v.  Lee,  16  M.  169. 

40.  The  rule  that  a  stranger  to  the  consid- 
eration cannot  sue  on  the  contract  does  not 
apply  where  the  contract  was  made  directly 
with  him,  and  he  is  therefore  in  privity  with 
the  defendant:  Monaghan  v.  Agricultural 
Fire  Ins.  Co.,  53  M.  288. 

41.  A.  cannot  base  an  action  at  law  against 
B.  merely  on  B.'s  promise  to  C.  to  pay  C.'s 
debt  to  A. :  Hicks  v.  McOarry,  88  M.  667. 

42.  An  action  cannot  be  maintained  on  a 
promise  made  to  a  third  party  based  on  a  con- 
sideration moving  from  such  third  party,  there 
being  no  averment  of  a  promise  to  the  plaint- 
iff: Pipp  v.  Reynolds,  20  M.  88. 

43.  A  covenant  in  the  assignment  of  a  con- 
tract, by  which  the  assignee  agrees  to  pay  cer- 
tain specified  liabilities  of  the  assignor  under 
the  contract,  does  not  enable  a  party  to  whom 
the  assignor  is  indebted  to  bring  an  action  for 
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such  indebtedness  against  the  assignee:  Tur- 
ner v.  McCarty,  22  M.  265. 

44.  The  mortgagee  of  land  cannot  sue  on  a 
promise  made  to  the  mortgager  by  the  latter's 
grantee  to  pay  the  mortgage,  because  it  is  a 
promise  to  a  third  person :  Booth  v.  Connecti- 
cut Mut.  L.  Ins.  Co.,  43  M.  299. 

45.  Suit  was  brought  in  the  name  of  par- 
ties to  a  written  contract  for  the  benefit  of  as- 
signees of  such  contract,  and  was  sought  to  be 
supported  by  proof  of  labor  done  by  the  as- 
signees in  pursuance  of  an  arrangement  be- 
tween them  and  the  contracting  party  modi- 
fying the  terms  of  the  contract,  which  arrange- 
ment was  not  shown  to  have  been  authorized 
or  assented  to  by  the  assignors.  Held,  that 
the  action  could  not  be  maintained,  as  the 
modified  contract  was  not  a  contract  between 
the  parties  to  the  record :  Litchfield  v.  Oarratt, 
10  M.  426. 

46.  An  action  for  rent  must  be  brought  in 
the  lessor's  name  where  the  lease  has  not  been 
assigned :  Hecht  v.  Ferris,  45  M.  376. 

47.  Where  a  lessor  has  conveyed  the  rever- 
sion with  the  rent,  or  has  assigned  the  rent, 
retaining  the  reversion,  the  grantee  or  assignee, 
as1  the  case  may  be,  may  sue  for  the  rent: 
Perrin  v.  Lepper,  84  M.  292. 

48.  The  grantee  of  leased  land,  not  the 
grantor  who  by  agreement  has  a  beneficial 
interest  in  part  of  the  rent,  is  the  proper  person 
to  sue  on  the  lease  for  rents :  Hansen  v.  Prince, 
45  M.  519. 

49.  Where,  by  arrangement  between  a 
minor  and  his  father  with  a  third  party,  the 
latter  undertook  to  obtain  without  charge  the 
highest  bounty  attainable  on  the  minor's  en- 
listment in  the  army,  and  he  did  obtain  boun- 
ties but  failed  to  account  in  part,  held,  that 
the  father  might  sue  in  his  own  name  for  the 
moneys:  Spencer  v.  Towles,  18  M.  9. 

60.  A  father  who  has  employed  a  person 
to  collect  damages  from  the  seducer  of  his 
daughter  may  sue  such  person  for  money  ob- 
tained but  withheld :  Heimbach  v.  Weinberg, 
18M.48. 

51.  A  party  to  a  contract  cannot  sue  upon 
a  note  deposited  by  the  other  party  with  a 
third  person  merely  as  security  for  fulfilling 
the  contract,  where  the  damages  for  non-ful- 
filment have  not  been  determined  in  a  suit 
upon  the  contract :  Bumney  v.  Coville,  51  M. 
186. 

62.  An  individual  stockholder  cannot,  at 
least  before  the  corporate  authorities  refuse, 
on  proper  application,  to  act,  bring  suit  for  a 
wrong  that  constitutes  a  joint  injury  to  all  the 
stockholders,  such  as  a  conspiracy  with  some 
of  the  directors  to  suspend  and  destroy  the 


company's  business :   Talbot  v.  Scripps,  81  M. 
268. 

68.  A  single  tax-payer -in  a  school  district 
cannot  individually  sue  the  moderator  to  re. 
cover  back  his  part  of  a  tax  which  the  district 
was  compelled  to  levy  because  of  the  moder- 
ator's illegal  action:  WaU  v.  Eastman,  1  M. 
368. 

-~  64.  Personal  actions  do  not  descend  to  heirs, 
and  they  cannot  sue  on  a  contract  made  by 
their  ancestor  unless  they  have  a  cause  of  ac- 
tion on  covenants  running  with  the  land: 
Bourget  v.  Monroe,  58  M.  568. 

66.  An  executor  may  bring  trover  for  a 
conversion  of  the  estate's  goods  that  occurred 
but  was  not  sued  on  in  testator's  life-time: 
Rogers  v.  Windoes,  48  M.  628. 

68.  The  obligee's  administrator  can  sue  on 
a  bond  drawn  to  heirs  or  assigns :  Rynearson 
v.  Fredenburg,  42  M.  412. 

57.  An  administrator  can  sue  on  an  insur- 
ance policy  for  the  use  and  benefit  of  a  de- 
ceased mortgagee  to  whom  it  was  payable: 
Westchester  F.  Ins.  Co.  v.  Dodge,  44  M.  420. 

68.  Whoever  sues  upon  an  insurance  policy 
must  be  able  to  enforce  the  whole  of  it;  and 
persons  named  therein  as  payees  to  the  extent 
of  a  partial  interest  only,  such  as  mortgagees 
of  a  part  of  the  property  insured,  cannot  sue : 
Hartford  F.  Ins.  Co.  v.  Davenport,  87  M.  609. 

68.  A  mortgagee  who  for  his  own  protec- 
tion, the  mortgager  having  neglected  to  insure 
as  agreed,  takes  out  a  policy  in  the  mortgager's 
name,  but  payable  and  delivered  to  himself, 
may  sue  thereon :  Hopkins  Manuf.  Co.  v.  Au- 
rora F.  <fc  M.  Ins.  Co.,  48  M.  148. 

80.  Owners  of  a  vessel  may  sue  in  their  own 
names  on  an  insurance  policy  taken  out  by 
charterers  which  states  that  in  case  of  total 
loss  the  insurance  shall  be  paid  to  the  owners: 
Richelieu  A  O.  N.  Co.  v.  Thames  &  ft.  Ins.  Co., 
58  M.  182. 

61.  A  debt  due  to  two  or  more  persons 
jointly  must,  -after  the  death  of  one  of  them, 
be  sued  by  the  survivor  or  survivors:  Cote  v. 
Dequindre,  W.  64;  Teller  v.  Wetherell,  9  M. 
464. 

62.  Upon  the  death  of  one  of  two  persons 
jointly  entitled  to  sue  in  the  people's  name 
upon  a  sheriffs  bond,  action  should  be  brought 
in  such  name  for  the  survivor's  use  without 
joining  the  administrator  of  the  deceased: 
Jackson  v.  People,  6  M.  154. 

63.  Any  one  who  has  the  right  of  possession 
under  a  lease  can  sue  in  an  action  on  the  case 
for  disturbance  of  such  right :  Ives  v.  Williams, 
58  M.  636. 

64.  Execution  purchasers  may  sue  for  wood 
and  timber  wrongfully  severed  from  the  free- 
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hold:  Marquette,  H.  A  O.  R.  Co.  v.  Atkinson, 
44  M.  166. 

66.  A  landlord  may  bring  an  action  for 
waste  against  his  lessee's  assignee:  Lee  v. 
Payne,  4  M.  106. 

66.  The  reversioner  is  the  proper  person  to 
sue  for  waste  committed  by  a  tenant  or  by 
any  person  for  wrongfully  cutting  timber: 
Howard  v.  Patrick,  88  M.  795. 

67.  None  but  the  owner  of  the  inheritance 
can  sue  for  such  an  injury  to  the  freehold  as 
the  washing  away  of  land :  Anderson  v.  Thun- 
der Bay  River  Boom  Co.,  57  M.  216. 

68.  The  girl  or  woman  seduced  may,  if 
of  full  age,  bring  an  action  in  her  own  name 
for  seduction :  Watson  v.  Watson,  49  M.  540; 
Wether  v.  Meyersham,  50  M.  603. 

69.  Where  one  has  transferred  his  interest 
"  in  a  partnership  his  transferee  and  the  remain- 
ing partners  cannot  bring  an  action  against 
him  on  a  balance  due  to  the  firm  on  his  pri- 
vate account  before  the  transfer :  Learned  v. 
Ayres,  41  M.  677. 

70.  A  husband  cannot  sue  his  wife  on  a 
contract  that  is  purely  executory:  Jenne  v. 
Marble,  87  M.  819. 

71.  A  wife  living  apart  from  her  husband 
can  bring  replevin  against  him  for  her  individ- 
ual property  after  making  due  demand  there- 
for: White  v.  White,  58  M.  546. 

72.  A  husband  cannot  sue  in  his  own  name 
on  a  non-negotiable  doe-bill  belonging  to  his 
wife:  Blackwood  v.  Brown,  82  M.  104. 

2.  In  case  of  assignment,  etc. 

73.  Several  non-negotiable  causes  of  action 
may  be  united  by  assignment  in  one  owner- 
ship so  as  to  enable  the  assignee  to  bring  a 
single  action :  Watertoum  F.  Ins.  Co.  v.  Orover 
A  B.  S.  M.  Co.,  41  M.  131;  Mercantile  Ins.  Co. 
v.  HoUhaus,  48  M.  428;  Crippen  v.  Fletcher, 
56  M.  886. 

74.  An  assignee  of  a  chose  in  action  cannot 
sue  where  his  assignor  could  not :  Learned  v. 
Ayres,  41  M.  677. 

75.  The  assignee  of  the  vendee's  interest  in 
a  written  land  contract  may  in  his  own  name 
sue  the  vendor  for  breach  of  his  agreement: 
Cook  v.  Bell,  18  M.  887. 

76.  Action  for  breach  of  covenants  of  war- 
ranty running  with  the  land  cannot  be  brought 
by  a  mere  assignee  thereof  while  the  grantee 
keeps  the  premises  himself:  Ely  v.  Hergesell, 
46  M.  325. 

77.  Assignees  of  particular  portions  of  a 
perfected  labor  claim  cannot  bring  separate 
actions  for  the  different  amounts,  even  though 
the  divisions  of  the  claim  correspond  with  the 


periods  for  which  the  laborer  was  hired :  Mil- 
royv.  Spurr  Mountain  Iron  Mining  Co.,  48 
M.  231. 

78.  The  assignee  of  a  non-negotiable  de- 
mand may  still  sue  thereon  in  the  name  of  the 
original  contracting  party,  as  he  was  com- 
pelled to  do  at.  common  law :  Sisson  v.  Cleve- 
land AT.  R.  Co.,  14  M.  489:  Peters  v.  Gal- 
lagher, 87  M.  407;  Moon  v.  Harder,  88  M.  566 ; 
Park  v.  Toledo,  C.  S.  A  D.  R.  Co.,  41  M.  852. 

78.  The  assignee  of  a  non-negotiable  note 
can  sue  it  in  his  own  name :  Peltier  v.  Babil- 
lion,  45  M.  384. 

80.  Negotiable  paper  may  always  be  sued 
by  the  party  having  the  legal  title  in  the  name 
of  another:  Bachelder  v.  Brown,  47  M.  866. 

81'.  An  agent  may  sue  in  his  own  name  a  ' 
note  which  he  holds  for  collection  and  which 
is  payable  to  bearer  or  indorsed  in  blank: 
Brighamv.  Qurney,  1 M.  349;  Boyd  v.  Corbitt, 
87  M.  52;  Moore  v.  Hall,  48  M.  148;  Coy  v. 
Stiner,  53  M.  42. 

82.  When,  by  indorsement  for  collection, 
authority  is  given  to  an  agent  to  sue  in  his 
own  name  on  negotiable  paper,  the  legal  title 
in  trust  is  transferred,  and  the  authority  to 
collect  is  not  revoked  by  the  death  of  the 
principal  and  owners:  Moore  v.  Hall,  48  M. 
148. 

83.  One  holding  a  note  as  collateral  secu- 
rity may,  with  the  owner's  assent,  sue  it  in 
his  own  name:  Lobdell  v.  Merchants',  etc. 
Bank,  83  M.  408. 

84.  One  need  not  be  the  real  or  beneficial 
owner  of  a  note  payable  to  bearer  to  enable 
him  to  recover;  but  he  cannot  claim  to  re- 
cover as  owner  upon  a  note  payable  to  bearer 
to  which  he  did  not  obtain  title  until  after 
he  began  suit:  Hovey  v.  Scoring,  24  M.  232. 

85.  Where  a  note  is  payable  to  order  an  in- 
dorsement in  blank  by  the  payee  does  not  pre- 
vent his  suing  on  the  note  still  in  his  hands : 
Kerrickv.  Stevens,  58  M.  297i 

86.  Mere  assignees  of  negotiable  paper  can- 
not sue  in  their  own  names  where  not  holders 
by  negotiable  transfer :  Redmond  v.  Stans- 
bury,  24  M.  445;  Robinson  v.  Wilkinson,  38  M. 
299 ;  Spinning  v.  Sullivan,  48  M.  5 ;  Davis  v. 
Merrill,  51  M.  480;  Minor  v.  Bewick,  55  M. 
M.  401. 

87.  The  assignee  of  a  mortgage  cannot  at 
law  sue  in  his  own  name  upon  the  negotiable 
notes  securing  it,  unless  they  are  indorsed  to 
him:  Pease  v.  Warren,  29  M.  9. 

88.  An  assignee  of  the  guaranty  of  a  note 
can  sue  thereon  in  his  own  name :  Waldron  v. 
Hairing,  28  M.  498. 

88.  A  note  payable  to  order  and  indorsed 
by  the  payee,  with  a  guaranty  either  of  pay- 
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merit  or  of  collection,  may  be  sued  by  the  in- 
dorsee: Green  v.  Burrotos,  47  M.  70;  Russell 
v.  Klink,  53  M.  101. 

90.  Where  the  party  to  whose  order  a  note 
is  payable  indorses  a  guaranty  thereon,  such 
indorsement  need  not  be  negotiable  to  enable 
the  indorsee  to  sue  the  maker:  Phelps  v. 
Church,  65  M.  281. 

01.  Where  a  railroad  company  which  has 
accepted  a  voluntary  subscription  in  aid  of  its 
proposed  line  assigns  its  property  and  fran- 
chisee, including  such  subscription,  the  as- 
signee company,  haring  built  the  road  in  ac- 
cordance with  the  agreement,  may  sue  thereon : 
Michigan  M.  &  C.  R.  Co.  v.  Bacon,  88  M.  466. 

92.  Under  our  statute  authorizing  suits  by 
assignees  of  rights  in  action,  the  general  doc- 
trine is  that  of  causes  of  action  for  torts  only 
such  as  survive  to  the  personal  representatives 
of  the  injured  party  can  be  sued  for  by  an  as- 
signee: Final  v.  Backus,  18  M.  218. 

93.  Assignees  need  not  sue  in  the  names  of 
their  assignors,  nor  is  it  necessary  to  bring 
an  action  in  the  name  of  one  person  for  the 
use  and  benefit  of  another,  even  in  cases 
where  the  right  of  action  for  a  tort  is  assign- 
able: Watson  v.  Watson,  49  M.  540. 

94.  A  right  of  action  for  the  wrongful  cut- 
ting of  timber  on  the  assignor's  land  is  en- 
forceable in  the  assignee's  name:  Final  v. 
Backus,  18  M.  218;  Grant  v.  Smith,  26  M.  201; 
Upham  v.  Dickinson,  88  M.  338. 

96.  A  cause  of  action  for  deceit  cannot  be 
sued  by  the  assignee  thereof:  Dayton  v.  Fargo, 
45  M.  158. 

96.  One  who  has  joined  in  unlawfully  cut- 
ting another's  timber  cannot  take  from  him 
an  assignment  of  his  right  of  action  and  sue 
his  co-trespassers  thereon :  Upham  v.  Dickin- 
son, 88  M.  888. 

97.  A  plaintiff  in  trover  for  conversion  de- 
scribed himself  as  "  assignee,"  and  the  court 
ruled  that  he  could  not  recover  on  proof  of  a 
conversion  subsequent  to  the  assignment,  as 
the  declaration  purported  to  be  for  a  cause  of, 
action  that  bad  accrued  before.  Held  error ; 
the  term  "  assignee  "  is  here  treated  as  simply 
descriptive:  Bloom  t>.  Sexton,  33  M.  181. 

(b)  Joinder  of  plaintiffs. 
See  Equity,  IV,  (b),  2. 

98.  An  action  for  the  joint  use  and  benefit 
of  two  or  more  persons  should  not  be  brought 
where  their  interests  are  several:  Probate 
Judge  v.  Abbott,  50  M.  479. 

99.  One  of  two  joint  parties  to  a  contract 
cannot  sue  alone  thereon:  Coe  v.  Wager,  43 
M.49. 


100.  Where  an  insurance  policy  is  taken 
out  by  a  widow  upon  her  property  and  that  of 
her  minor  children,  all  the  persons  insured 
must  join  in  suit  thereon,  unless  some  have 
assigned  to  others:  Monaghan  v.  Agricultural 
F.  Ins.  Co.,  53  M.  289. 

101.  Plaintiff  agreed  to  sell  defendant  a 
certain  piece  of  land,  and  to  cause  it  to  be 
conveyed  within  ten  days  by  deed  executed 
by  himself  and  others.  Plaintiff  was  to  have 
the  right  to  quarry  stone  on  the  land  for  a 
certain  time.  In  an  action  brought  by  him 
for  the  refusal  of  defendant  to  allow  him  to 
take  away  the  stone  quarried,  held,  that  there 
was  no  presumption  that  the  other  co-grantors 
were  jointly  interested  in  the  stone  so  as  to  be 
necessary  parties  to  the  suit:  Clemens  v.  Con- 
rad, 19  M.  170. 

102.  Wool  belonging  to.  different  persons 
in  severalty  was  sold  at  a  uniform  price  per 
pound  to  a  vendee  knowing  the  ownership,  by 
one  of  the  owners  acting  also  as  agent  for  the 
others.  Held,  that  an  action  for  the  ratable 
share  of  the  price  belonging  to  an  owner  was 
properly  brought  by  him  solely,  and  that  all 
the  owners  should  not  join  in  one  action: 
Burhans  v.  Corey,  17  M.  282. 

103.  A  joint  owner  of  a  cause  of  action 
cannot  introduce  a  new  joint  owner  into  the 
contract  by  individual  assignment:  Learned 
v.  Ayres,  41  M.  677. 

104.  Where  a  contract  describes  the  parties 
on  one  side  as  principal  and  sureties  and  stip- 
ulates that  the  principal  shall  perform  the 
obligations  and  receive  the  pay  while  the 
sureties  shall  only  be  liable  for  liquidated  dam- 
ages on  his  default,  it  is,  in  effect,  a  severable 
contract,  and  the  principal  sureties  need  not 
be  joined  as  plaintiffs  in  a  suit  upon  it:  Wid- 
ner  v.  Western  Union  Tel  Co.,  47  M.  612. 

106.  A  declaration  on  a  contract  is  not  de- 
murrable for  the  non-joinder  of  plaintiff's 
sureties  where  the  latter  have  no  such  interest 
in  it  as  would  entitle  them  to  receipt  for  money 
due  on  it  to  their  principal,  and  are  only  bound 
to  pay  certain  liquidated  damages  on  his  de- 
fault: Ibid. 

106.  In  an  action  of  trespass  by  tenants  in 
common,  in  relation  to  their  land,  or  in  any 
action  merely  personal,  they  must  all  join  as 
plaintiffs:  Draper  v.  Williams,  2  M.  586. 

107.  In  an  action  for  injury  to  an  easement 
a  person  who  owns  a  portion  of  the  land  to 
which  it  is  appurtenant  must  be  joined  as 
plaintiff:  Day  v.  Walden,  46  M.  575. 

108.  In  an  action  for  the  use  and  occu- 
pation of  premises  for  a  right  of  way,  other 
persons  who  also  have  a  right  of  way  are  not 
necessary  parties   where  the  right  was  in 
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neither  case  exclusive:  Ledyard  v.  Morey,  54 
M.77. 

109.  The  overseers  of  two  adjoining  road 
districts  cannot  join  as  plaintiffs  in  an  action 
for  an  injury  to  a  bridge  partly  in  each  district, 
nor,  on  their  refusal  to  sue,  can  the  highway 
commissioners  of  the  township  bring  a  joint 
action:  Port  Huron  Highway  Commissioner* 
r.  Stockman,  5M.  538. 

110.  Where  two  or  more  sureties  pay  the 
debt  out  of  a  joint  fund,  they  may  join  as 
plaintiffs  in  an  action  against  their  co-surety 
for  contribution :  Smith  v.  Ramsey,  83  M.  188. 

111.  One  partner  cannot  sue  alone  in  tres- 
pass for  bis  proportion  of  damages  done  to 
partnership  business :  Bigelow  v.  Reynolds,  68 
M.344. 

112.  One  partner  may  bring  replevin  for 
partnership  property  seized  on  execution  for 
another's  individual  debt  to  the  execution 
creditor :  Hutchinson  v.  Dubois,  45  M.  143. 

113.  A  partner  suing  for  his  exemption 
out  of  firm  property  need  not  join  his  co- 
partners as  plaintiffs:  McCoy  v.  Brennan,  61 
M.362. 

114.  The  unlawful  levy  of  an  attachment 
against  one  member  of  a  firm  on  specific  chat- 
tels of  the  firm  is  injurious  to  both  partners, 
and  they  may  sue  for  such  injury  jointly  and 
recover  a  joint  judgment  if  the  injury  is 
tangible  and  the  property  disturbed  or  de- 
stroyed: Baynesv.  Knoides,  86  M.  408. 

115.  Surviving  partners  can  sue  in  their 
own  names  without  joining  decedent's  repre- 
sentatives for  the  price  of  firm  goods  sold  by 
them:  Bassett  v.  Miller,  89  M.  133. 

116.  A  surviving  partner  has  the  sole  right 
of  action  for  a  trespass  on  the  firm's  property: 
Pfeffcr  v.  Steiner,  27  M.  587. 

117.  No.  joinder  of  husband  and  wife  is 
necessary  where  the  wife  sues  for  a  personal 
grievance  or  cause  of  action :  Berger  v.  Jacobs, 
21  M.  215;  Leonard  v.  Pope,  27  M.  145. 

118.  Under  H.  S.  §  6297,  a  wife  can  main- 
tain an  action  in  her  individual  name  without 
joining  her  husband  for  an  assault  committed 
upon  her.  Damages  for  such  injuries,  when 
recovered,  will  become  her  individual  prop- 
erty, which  she  can  release  before  judgment 
or  appropriate  afterwards.  For  the  injury 
sustained  by  the  husband,  for  loss  of  service, 
etc.,  he  can  maintain  an  action  in  his  own 
name:  Berger  v.  Jacobs',  21  M.  215. 

119.  A  married  woman  may  bring  a  sole 
action  for  slander:  Leonard  v.  Pope,  27  M. 
145. 

120.  Where  one  has  engaged  in  his  own 
name  to  furnish  his  own  services  and  those  of 
bis  wife,  she  need  not  be  joined  as  plaintiff  on 


the  contract,  but  he  may  sue  alone :  Sines  v. 
Wayne  Poor  Superintendents,  58  M.  008. 

121.  Under  H.  &  g  6297,  an  action  for  the 
personal  sufferings  of  a  married  woman  from 
an  injury  received  in  a  railroad  accident 
should  be  brought  by  the  wife  alone,  and  not 
by  the  husband  and  wife  jointly ;  the  statute 
supersedes  the  common  law  in  this  respect. 
Whether,  where  they  have  sued  jointly,  the 
error  may  be  cured  by  amendment,  quere:  M. 
C.  R.  Co.  v.  Coleman,  28  M.  440. 

122.  A  wife  may  sue  alone  or  husband  and 
wife  may  join  in  suit  for  exempt  property: 
Shepard  v.  Cross,  88  M.  96;  Hanselman  «. 
Kegel,  60  M.  540. 

123.  In  a  suit  brought  in  1854,  by  the  hus- 
band alone  for  personal  property  acquired  by 
the  wife  before  her  marriage,  held,  that  the 
wife  should  have  been  joined :  Brown  v.  Fi- 
field,  4  M.  822. 

That  married  woman  could  sue  in  her  own 
name  on  liquor-bond,  see  Imtodcatino  Liq- 
uors, §  89. 

124.  Minor  children  may  be  joined  aa 
plaintiffs,  but  are  not  necessary,  in  ejectment 
brought  by  their  mother  to  recover  a  home- 
stead :  Showers  v.  Robinson,  43  M.  502. 

III.  Defendants. 

(a)   Who  proper  and  who  necessary  par- 
ties defendant. 

See  Equity,  IV,  (c> 

As  to  proper  or  necessary  defendants  in 
Ejectment,  see  that  title,  gg  62-88. 

125.  An  undisclosed  agent  may  be  sued  for 
money  paid  to  him  without  consideration, 
though  he  has  paid  it  over  to  his  principal : 
Smith  v.  Kelly,  43  M.  890. 

120.  An  act  wrongfully  done  by  the  joint 
agency  or  co-operation  of  several  persons,  or 
done  contemporaneously  by  them  without 
concert,  renders  them  liable  either  jointly  or 
severally :  Cuddy  v.  Horn,  46  M.  596. 

127.  An  agent,  when  liable  for  a  fraud 
committed  in  a  principal's  behalf,  way  as  well 
be  sued  separately  as  any  joint  wrong-doer 
sued  alone  in  an  action  of  tort:  Weber  «. 
Weber,  47  M.  569. 

128.  Under  H.  S.  £§  7714, 8959,  the  husband 
is  no  longer  responsible,  in  person  or  property, 
for  the  torts  of  his  wife,  so  that  there  seems 
to  be  no  reason  for  joining  him  as  a  defendant ; 
yet  it  is  assumed,  in  these  very  statutes,  that 
he  is  still  a  proper  party,  and  whether  neces- 
ary  or  not,  be  is  not  an  improper  party :  Burt 
v.  McBain,  29  M.  260. 
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120.  A  married  woman,  in  suing  a  firm  in 
which  her  husband  is  a  partner,  must  implead 
him  as  defendant,  if  the  partners  are  not  sev- 
erally liable,  in  order  to  maintain  her  action : 
Benson  v.  Morgan,  60  M.  77. 

130.  The  statutory  action  of  assumpsit  for 
breaking  a  log-jam  lies,  if  at  all,  against  the 
owner  of  the  logs  and  not  against  those  whom 
he  has  hired  to  run  them ;  it  is  the  owner's 
duty  to  see  that  they  do  not  obstruct  the 
water-course:  Butterfield  v.  Gilchrist,  58 
M.  23. 

131.  A  tenant  for  life  who  has  parted  with 
all  his  estate,  and  is  out  of  possession,  cannot 
be  sued  for  waste  committed  by  his  assignee : 
Beers  v.  Beers,  21  M.  464. 

132.  An  action  for  a  labor  debt  under  H.  S. 
§  4110  cannot  be  maintained  against  stock- 
holders without  joining  the  corporation  as  a 
defendant:  Thompson  v.  Jewell,  48  M.  240. 
See  MUroy  v.  Spurr  Mountain  Iron  Mining 
Co.,  48  M.  231. 

133.  Judgment  creditors  who  take  part  in 
execution  proceedings  under  a  void  judgment 
may  be  made  defendants  in  trover  for  the 
value  of  the  property :  Rolfe  v.  Dudley,  58  M. 
208. 

As  to  necessary  defendants  in  condemnation 
proceedings,  see  Cities  and  Villages,  §§  825- 
827;  Railroads,  III,  (c),  3. 

(b)  Joinder  of  defendants. 
See  Equity,  IV,  (c),  8. 

134.  An  obligation,  joint  and  several,  may 
at  law  be  sued  against  any  or  all  of  the  obli- 
gors: Dederick  v.  Barber,  44  M.  19. 

135.  A  member  of  a  mutual  aid  society 
who  sues  it  in  assumpsit  to  recover  back 
money  paid  cannot  join  two  members  having 
no  joint  functions  with  the  society  as  receivers 
of  the  money:  Murphy  v.  Bidwell,  52  M.  487. 

136.  Parties  who  are  severally  and  not 
jointly  liable  each  for  a  portion  of  the  pur- 
chase price  of  materials  cannot  be  jointly  sued 
for  the  whole :  Larkin  v.  Butterfield,  29  M.  254. 

137.  An  action  cannot  be  maintained  upon 
a  joint  debt  against  less  than  all  the  debtors: 
Post  v.  Shafer,  63  M.  85. 

188.  An  action  for  goods  sold  and  delivered 
under  an  express  contract  to  two  persons 
jointly  must  be  brought  against  both :  Searles 
v.  Reed,  68  M.  485. 

138.  In  an  action  upon  an  appeal  bond 
jointly  executed  by  husband  and  wife  as  prin- 
cipals, the  wife  must  be  joined  as  defendant: 
Post  v.  Shafer,  68  M.  85. 

140.  Individual    stockholders    cannot  be 


made  joint  defendants  with  their  corporation 
in  an  action  upon  a  labor  debt  brought  by  an 
assignee  thereof  (H.  S.  §  4886),  though  they 
may  be  in  an  action  brought  by  the  original 
creditors :  Connors  v.  Carp  River  Iron  Co.,  54 
M.  168. 

141.  On  a  written  agreement  parties  can 
only  be  sued  in  the  manner  In  which  they 
have  made  themselves  liable:  Lee  v.  Bolles, 
20M.46. 

142.  A  plaintiff  who  proceeds  against  two 
or  more  persons  must  show  by  his  declaration 
that  they  are  jointly  liable :  Ibid. 

143.  One  who  indorses  on  a  note  payable 
to  order  a  guaranty  of  payment  may  be  joined 
as  a  defendant  in  a  suit  on  the  note :  Green  v. 
Burrows,  47  M.  70. 

144.  Assumpsit  was  brought  against  cer- 
tain persons  jointly  to  recover  back  money 
which  the  plaintiff  had  deposited  with  one  of 
them  in  reliance  upon  his  false  and  fraudulent 
representations  that  he  conducted  a  bank  of 
which  the  others  were  directors.  Held,  that 
even  though  the  others  had  allowed  their 
names  to  be  so  used,  the  facts  did  not  estab- 
lish any  joint  liability  against  them  and  they 
were  not  estopped  from  denying  it :  Bennett 
v.  Dean,  41  M.  473. 

145.  Parties  who  combine  in  a  fraud  can 
be  sued  jointly  at  law  as  well  as  in  equity : 
Bay  City  Bridge  Co.  v.  Van  Etten,  86  M.  210. 

146.  It  is  not  usually  necessary  to  sue 
wong-doers  jointly  in  tort ;  and  an  agent  may 
as  well  be  sued  separately  as  any  other  joint 
wrong-doer:  Weber  v.  Weber,  47  M.  569. 

147.  One  who  is  injured  by  the  wrongful 
or  negligent  action  of  several  persons  can  sue 
them  jointly  or  severally  as  he  pleases:  Pat- 
terson v.  Wabash,  St.  L.  &  P.  R.  Co.,  54  M.  91. 

148.  A  passenger  upon  one  vessel  injured 
by  its  collision  with  another  in  consequence  of 
the  negligence  of  the  officers  of  both  may  sue 
them  jointly:  Cuddy  v.  Horn,  46  M.  596. 

149.  A  wife  who  has  knowingly  perpe- 
trated a  fraud  in  her  husband's  behalf,  and  as 
his  agent,  need  not  be  joined  with  him  in  an 
action  of  tort  therefor:  Weber  v.  Weber,  47 
M.  569. 

IV.  Misjoinder  or  defect  of  parties, 

HOW  TAKEN   ADVANTAGE  OF. 

See  Ekjurnr,  IV,  (d). 

150.  Objection  for  non- joinder  of  plaintiffs 
should  be  made  by  plea  in  abatement,  and 
cannot  be  raised  for  the  first  time  on  error: 
Butterfield  v.  Gilchrist,  58  M.  22. 

151.  The  non- joinder  of  a  co-tenant  in  corn- 
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man  as  plaintiff  in  an  action  for  rent  can  only 
be  act  up  in  abatement,  and,  unless  so  pleaded, 
goes  merely  to  apportion  the  damages :  Perrin 
v.  Lepper,  84  M.  292. 

152.  So  in  an  action  for  trespass;  and  the 
damages  will,  on  error,  be  presumed,  in  the 
absence  of  objection,  to  have  been  appor- 
tioned: Aehey  v.  Bull,  7  M.  428. 

163.  Non-joinder  of  the  wife  in  an  action 
by  the  husband  for  property  of  the  wife,  held 
in  her  own  name  or  that  of  another,  need  not 
be  pleaded  in  abatement,  but  is  ground  of  non- 
suit :  Brown  v.  Fifleld,  4  M.  822. 

164.  Non- joinder  of  a  co-contractor  as  de- 
fendant, unless  the  declaration  discloses  a 
joint  liability,  can  only  be  taken  advantage  of 
by  plea  in  abatement :  People  v.  Dennis,  4  M. 
809:  Boldridge  v.  Farmer?,  etc.  Bank,  16  M. 
«6;  Batten  v.  Gulp,  8ft  M.  224. 

166.  Non- joinder  of  one  of  two  obligors  on 
a  bond  should  be  pleaded  in  abatement:  Por- 
terv.  Leaehe,  60  M.  40. 

166.  The  objection  of  non-joinder  to  a 
declaration  upon  an  award  must  be  pleaded 
in  abatement  where  the  declaration  does  not 
show  a  joint  liability :  Ballon  v.  Bill,  25  M.  204. 

157.  Non-joinder  of  a  defendant  cannot 
nsnally  be  pleaded  except  in  abatement,  where 
there  is  no  statute  or  other  fixed  rule  requir- 
ing parties  to  be  joined  as  a  condition  of  the 
action :  Binrnan  v.  Eakins,  26  M.  80. 

158.  Where  no  plea  in  abatement  for  want 
of  parties  is  filed  to  a  declaration  on  the  com- 
mon counts  for  the  price  of  merchandise  sold 
to  a  third  person,  the  defendant  will  be  held 
liable  if  the  purohaser  is  shown  to  be  either 
his  agent  or  his  partner:  Campbell  v.  Sher- 
man, 49  M.  684. 

159.  In  a  suit  against  a  partner  to  recover 
a  penalty  for  unlicensed  sale  of  spirituous 
liquor  by  bis  firm,  the  objection  of  non-join- 
der of  the  other  partner  is  not  good,  but  if 
good  must  be  made  by  plea  in  abatement: 
Smith  v.  Adrian,  1  M.  496. 

160.  Failure  to  plead  in  abatement  for  non- 
joinder does  not  enlarge  the  personal  right  of 
recovery  of  the  party  bringing  suit:  Ives  v. 
WUHamt,  68  M.  686. 

161.  Non- joinder  of  proper  co-defendants 
must  be  taken  advantage  of  by  plea  in  abate- 
ment and  does  not  continue  open  to  objection 
till  the  submission  of  the  case:  Mitchell  v. 
Chambers,  43  M.  150. 

162.  Where  the  attorney  for  joint  defend- 
ants has  stipulated  for  a  discontinuance  as  to 
some  of  them,  the  others,  having  practically 
acquiesced,  cannot  urge  the  non- joinder  in  bar 
of  further  proceedings :  CaUam  v.  Barnes,  44 
M.598. 
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163.  The  right  of  pleading  in  abatement 
the  non- joinder  of  a  co-defendant  is  an  abso- 
lute and  valuable  one,  and  a  defendant  who 
has  suffered  default  in  an  action  on  a  joint 
contract  cannot  be  deprived  of  it  «8  parte: 
Munn  v.  Haynes,  46  M.  140. 

V.  Tbansfebs  pending  suit;  Bsraoroa 
ra  new  pasties;  bpbstitptioh  of 

PARTIES. 

See  Equity,  IV,  (e). 

164.  Where,  pending  action  upon  a  de- 
mand resting  upon  an  implied  assumpsit  at 
an  express  contract,  such  demand  is  nmignii, 
the  suit  may  go  on  in  the  assignor's  name: 
Peters  v.  Gallagher,  87  M.  407;  Moon  v. 
Barder,  88  M.  666. 

165.  The  sale  of  negotiable  paper  pending 
suit  thereon  does  not  abate  the  suit  or  affect 
the  issue:  Newberry  v.  Trowbridge,  18  M.  268; 
Toledo  &  A.  A.B.  Co.  v.  Johnson,  56  M.  456. 

As  to  transfers  by  plaintiff  pending  eject- 
ment, see  Ejectment,  gg  99,  100,  198,  194. 

As  to  effect  of  transfer  by  complainant  in 
chancery,  see  Equity.  §§  992-996,  999. 

166.  A  new  party  cannot  be  brought  in  by 
amending  the  declaration ;  but  misnomer  of  a 
plaintiff  which  occurred  through  clerical  mis- 
take may  be  corrected:  Final  v.  Backus,  18  M. 
218. 

Further  as  to  amendments  as  to  names  of 
parties,  see  Pleadings,  gg  689-600. 

167.  A  city  attorney  cannot  bring  the  cor- 
poration into  court  by  filing  a  brief  in  a  case 
in  which  the  city  is  not  impleaded :  People  v. 
Batch,  60  M.  229. 

168.  A  change  of  parties  to  the  record  in 
the  principal  case  does  not  defeat  garnishment 
process,  if  at  the  date  of  service  the  claim  was 
garniahable,  and  if  plaintiff  in  the  principal 
case  has  recovered  judgment:  Bethel  v.  Su- 
perior Court  Judge,  67  M.  879. 

169.  Fart  owners  of  a  vessel  are  entitled  to 
intervene  in  proceedings  t'n  rem  against  her : 
Mitchell  v.  Chambers,  43  M.  160. 

As  to  notice  to  oovenantor  or  warrantor  to 
defend  suit,  and  as  to  effect  of  judgment 
where  he  has  been  notified  or  has  assumed  de- 
fence, see  Conveyances,  gg  856-860;  Judg- 
ments, §g  218-217. 

170.  On  the  death  of  a  defendant  in  eject- 
ment the  action  may  be  carried  on  against 
surviving  defendants,  and  the  personal  repre- 
sentatives or  heirs  of  the  deceased  defendant 
cannot  be  brought  in :  Eoffman  v.  St  Clair 
Circuit  Judge,  40  M.  851 ;  Boffman  v.  Bar- 
rington,  41  M.  228. 
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171.  Upon  the  death  of  one  defendant  the 
cause  of  action,  originally  joint,  survives 
against  bis  co-defendant  alone,  and  his  admin- 
istrator cannot  be  joined ;  and  upon  the  death 
of  the  co-defendant  the  cause  of  action  sur- 
vives only  against  the  tatter's  executors:  New- 
berry v.  Trowbridge,  18  M.  263. 

172.  "Where  a  garnishee  dies  before  dis- 
closure made  or  default  taken,  his  administra- 
tor cannot  be  brought  in :  White  v.  Ledyard, 
48  M.  264. 

173.  The  suggestion  of  plaintiffs  death  is 
not  issuable :  Lamed  v.  Wilcox,  4  M.  388. 

174.  And  notice  need  not  be  given  to  de- 
fendant. The  proceedings  for  revivor  after 
plaintiff's  death  are  statutory  and  ex  parte; 
but  proof  should  be  filed  of  the  death  and  of 
the  administrator's  appointment:  Vickery  v. 
Heir,  16  M.  60. 

176.  Omission  to  revive  suit  before  taking 
out  an  execution  after  plaintiffs  death  may 
Iih  cured  by  an  order  nunc  pro  tunc:  Jennets 
v.  Lapeer  Circuit  Judge,  43  M.  469. 

178.  Where  plaintiff  died  after  a  referee 
had  found  in  bis  favor,  and  judgment  was 
rendered  on  the  finding  without  reviving  the 
cause,  the  supreme  court,  on  affirming  the 
judgment,  remanded  it  for  revivor :  Botsford 
v.  Sweet,  40  M.  120. 

177.  Where  the  cause  of  action  survives, 
the  fact  of  a  plaintiffs  death  cannot  enter  into 
the  merits,  and  ovidence  thereof  may  be  ex- 
cluded on  the  trial :  Mason  v.  Finch,  28  M.  282. 

178.  Where  a  party's  death  has  been  sug- 
gested upon  the  record  and  is  undisputed,  the 
proceedings  will  be  construed  therewith  with- 
out amending  the  declaration,  but  subsequent 
proceedings  must  be  properly  entitled :  Stimp- 
ton  v.  Seventh  Circuit  Judge,  41  M.  8. 

178.  Where,  after  death  of  a  joint  defend- 
ant, suit  was  discontinued  as  to  him,  and 
judgment  was  rendered  against  the  other  de- 
fendant, who,  in  suing  out  a  writ  of  error,  en- 
titled the  case  as  if  deceased  were  still  a  party, 
held,  that  the  irregularity  might  be  disre- 
garded: Campau  v.  Brown,  48  M.  145. 

As  to  substitution  of  new  parties  in  chan- 
cery after  death  or  assignment,  see  Equity, 

vn. 

Discontinuance  as  to  one  or  more  parties, 
see  Actions,  §§  180-148 ;  Infants,  §§  86-87. 

"VX  Persons  under  disability. 

See  Equity,  IV,  (f). 

180.  In  a  suit  under  an  infant's  partner- 
ship contract  upon  a  completed  cause  of  action 
for  the  infant's  benefit,  he  should  bea  plaint- 


iff in  his  own  name  and  not  through  another: 
Osburn  v.  Farr,  42  M.  134. 

181.  Where  an  infant  and  an  adult  are 
joint  parties  to  a  contract,  the  infant's  father 
cannot  sue  as  his  substitute:  Ibid. 

182.  An  action  of  replevin  brought  by  a 
father  in  his  own  name  cannot  proceed  on  the 
theory  that  he  is  suing  in  bis  child's  behalf  as 
guardian  or  next  friend:  Ash  v.  Mathes,  62  M. 
616. 

183.  An  infant  partner  cannot  individually 
sue  to  recover  a  debt  or  property  due  the  firm: 
Bethel  v.  Superior  Court  Judge,  67  M.  879. 

184.  Minor  children  are  not  necessary  par- 
ties to  an  action  of  ejectment  brought  by  a 
widow,  their  mother,  to  recover  the  home- 
stead, though  it  is  proper  to  join  them:  Show- 
ers v.  Robinson,  48  M.  602. 

As  to  appointment  of  next  friend  for  in- 
fant plaintiffs,  see  Infants,  §§  88-94. 

186.  An  insane  person  under  guardianship 
continues  liable  to  suit :  Ingersoll  v.  Harrison, 
48  M.  284. 


PABTrnoir. 

L  General  principles. 
n.  Proceedings  for  partition. 

(a)  Jurisdiction. 

(b)  Parties. 

(c)  Pleadings. 

(d)  Practice;  decree. 

L  General  principles. 

1.  H.  S.  §  7850,  which  provides  that  joint 
tenants  or  tenants  in  common  may  have  par- 
tition, does  not  prevent  parties  holding  lands 
jointly,  or  in  common,  from  making  such 
agreements  as  may  modify  or  limit  their  rights 
to  partition :  Avery  v.  Paine,  13  M.  640. 

2.  The  rule  that  a  tenant  in  common  of 
lands  may  have  partition  is  not  of  universal 
application.  A  party  may  enter  into  such 
agreements  with  his  co-tenant  as  to  estop  him 
from  enforcing  the  right  of  partition :  Eberts 
v.  Fisher,  64  M.  294. 

3.  Where  the  owner  of  lands  conveyed  an 
undivided  moiety  to  another,  for  a  sum  of 
money  which  was  less  than  its  value,  to  be 
paid  from  the  proceeds  of  sales  to  be  made  of 
the  lands,  and  which  was  secured  by  mort- 
gage on  the  lands,  and  a  part  of  the  consider- 
ation consisted  in  the  services  of  the  purchaser 
in  taking  charge  of  and  selling  the  joint  prop- 
erty under  a  contract  between  them,  and  a 
principal  part  of  the  seller's  security  for  the 
purchase  price,  and  for  the  efficiency  and 
fidelity  of  the  purchaser  in  the  management 
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and  Bale  of  the  property,  consisted  in  the  con- 
tool  he  would  have  over  the  sales  of  the  pur- 
chaser's interest,  it  was  held  that  so  long  as 
the  seller  was  not  guilty  of  refusal  to  perform 
his  part  of  the  contract,  or  of  any  default 
which  would  relieve  the  purchaser  from  the 
obligation  to  perform,  or  prevent  his  perform- 
ance, the  latter  was  not  entitled  to  partition: 
Avery  v.  Payne,  18  M.  640. 

4.  Mortgages  executed  by  the  seller  on  his 
own  undivided  half,  not  alleged  or  shown  to 
have  interfered  with  sales,  or  otherwise  to 
have  operated  to  the  prejudice  of  the  pur- 
chaser, will  constitute  no  reason  for  partition: 
Ibid. 

6.  Where  the  interest  of  one  of  several  heirs 
in  certain  city  lots,  constituting  a  portion  of 
an  inheritance,  has  been  sold  on  execution,  the 
fact  that  upon  a  voluntary  partition  among 
the  heirs,  to  which  the  execution  purchasers 
were  not  made  parties,  said  city  lots  were  set 
off  to  others  of  the  heirs  than  him  whose  in- 
terest has  been  so  sold,  cannot  prejudice  the 
rights  of  such  purchasers :  Butler  v.  Roys,  25 
M.63. 

6.  Whether  a  partition  among  tenants  in 
common,  to  which  an  execution  purchaser  of 
the  undivided  interest  of  one  of  them  was  not 
made  a  party,. can  affect  such  purchaser's 
rights,  quere:  Whiting  v.  Butler,  29  M.  182. 

7.  Upon  a  voluntary  partition  of  lands  any 
liens  on  the  undivided  interest  of  either  ten- 
ant in  common  will  be  transferred,  as  be- 
tween the  parties  thereto,  to  such  portion  of 
the  premises  as  is  set  off  to  the  tenant  or  the 
assignee  of  the  tenant  against  whom  the  lien 
stood;  and  that  portion  will  constitute  the 
primary  security  for  the  lien :  Webb  v.  Rowe, 
33M.  58. 

8.  If  parol  evidence  is  admissible  at  all  to 
Ehow  that  the  obligation  to  pay  off  a  mortgage 
given  by  one  tenant  in  common  had  been  as- 
sumed by  the  other  on  making  partition,  it 
must  be  very  conclusive  when  there  is  no 
other  consideration  than  the  partition :  Ibid. 

9.  Where  an  inheritance  consists  of  sepa- 
rate city  lots  which  have  been  platted,  each 
lot  is  presumed,  in  the  absence  of  any  show- 
ing to  the  contrary,  to  be  a  separate  holding: 
Butler  v.  Roys,  25  M.  58. 

10.  When  partition  proceedings  are  directed 
against  several  distinct  parcels  of  land,  each 
is  subject  to  partition  by  itself:  Walsh  v.  Var- 
ney,  38  M.  78. 

11.  Partition  in  the  probate  court  of  lands 
devised  by  a  will  dividing  real  estate  among 
heirs  does  not  change  the  nature  of  the  title 
to  each  share :  Haddon  v.  Hemingway,  39  M. 
•15. 


12.  The  possession  of  a  tenant  in  common 
of  any  specific  portion  of  the  entire  tract 
owned  in  common  is  subject  to  the  incidents 
of  partition:  Tharp  v.  Allen,  46  M.  380. 

18.  Partition  may  be  made  by  consent;  but 
it  is  not  an  incident  to  a  suit  for  a  partnership 
accounting  in  which  the  partners  usually  have 
a  right  to  have  the  assets  disposed  of.  If  land 
belonging  to  the  firm  is  not  disposed  of,  it 
must  be  left  as  a  distinct  tenancy  in  common 
so  that  the  tenants  may  have  it  partitioned  in 
a  separate  suit:  Godfrey  v.  White,  48  M.  171. 

14.  In  adopting,  in  1846,  the  New  York 
statute  of  partition,  the  legislature  may  be 
presumed  to  have  adopted  the  construction 
thereof  as  settled  in  that  stajte:  Greiner  v. 
Klein,  88  M.  18. 

IL  Pboobedingb  fob  pabtttion. 

As  to  costs  of  partition  proceedings,  see 
Costs,  §  187. 

(a)  Jurisdiction. 

15.  The  register  of  probate  had  authority 
in  1817,  under  the  act  of  January  9,  1811,  to 
make  partition  of  real  estate  among  tenants 
in  common ;  and  the  remedy  for  an  heir  whose 
interest  was  injured  was  by  appeal  under  the 
statute:  WiUetts  v.  Mandlebaum,  28  M.  521. 

16.  Equity  has  jurisdiction  to  make  parti- 
tion between  joint  owners  of  lands,  notwith- 
standing a  remedy  is  given  by  statute :  Thayer 
v.  Lane,  H.  847. 

17.  Partition  is  a  local  proceeding,  and  can 
only  be  enforced  in  a  court  which  has  juris- 
diction of  the  territory  where  the  land  is:  God- 
frey v.  White,  48  M.  172. 

18.  Courts  of  equity  have  exclusive  juris- 
diction of  suits  for  the  partition  of  personal 
property:  Godfrey  v.  White,  60  M.  443. 

19.  Partition  in  the  probate  court  is  con- 
fined to  such  lands  as  have  been  assigned  to 
the  heirs  or  devisees  after  the  payment  of 
debts,  etc. ;  but  there  is  no  such  restriction  in 
equity:  Campau  v.  Campau,  19  M.  116. 

SO.  Although  an  assignment  of  the  residue 
of  an  intestate's  estate  to  the  person  entitled 
after  administration  is  a  prerequisite  to  a  par- 
tition of  the  lands  in  the  probate  court,  a 
slight  showing  that  such  an  assignment  has 
been  made  will  support  a  finding  to  that  effect 
where  it  appears  that  the  probate  court  has 
proceeded  to  partition  the  lands  among  the 
heirs:  Dickison  v.  Reynolds,  48  If.  158. 

21.  "An  estate  in  possession"  within  the 
meaning  of  the  statute  for  partition  (H.  S. 
g  7852)  means  merely  an  estate  in  present  en- 
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joyment:  Campau   v.   Campau,  19 'M.   116; 
EberU  v.  Fisher,  44  M.  551. 

22.  Heirs  may  have  partition  among  them- 
selves although  the  estate  has  not  been  settled. 
Notwithstanding  the  right  of  the  administra- 
tor to  take  possession  for  the  purpose  of  col- 
lecting rents,  etc.,  their  heirs  have  such  an 
estate  in  possession  as  will  enable  them  to 
maintain  a  suit  in  equity  for  partition:  Cam- 
pau v.  Campau,  19  M.  116. 

23.  Property  exempt  as  a  homestead  is 
nevertheless  subject  to  partition  as  between 
the  heirs-at-law  or  their  assignees :  Robinson 
v.  Baker,  47  M.  619;  Patterson  v.  Patterson, 
49  M.  176. 

24.  H.  S.  g  5983  does  not  forbid  partition 
being  made  before  a  dower  interest  expires, 
but  merely  provides  for  making  partition 
afterwards :  Persinger  v.  Jubb,  52  M.  304. 

25.  The  estate  which  husband  and  wife  take 
under  a  deed  to  them  as  such  is  not  subject  to 
partition  proceedings :  Jacobs  v.  Miller,  50  M. 
119. 

26.  Where  a  tenant  in  common  of  land  in 
partition  is  also  a  lessee  of  the  land,  it  saves 
circuity  of  action  to  consider  all  of  his  claims 
together;  but  the  jurisdiction  does  not  de- 
pend on  so  doing:  Eberts  v.  Fisher,  44  M.  551. 

27.  The  special  province  of  a  bill  for  par- 
tition is  to  sever  the  joint  possession,  and  not 
to  try  legal  titles :  Hoffman  v.  Beard,  22  M.  59. 

i  28.  The  complainant  must  have  an  actual 
or  constructive  possession  to  entitle  him  to 
partition,  where  the  title  is  a  legal  one:  Hoff- 
man v.  Beard,  22  M.  69 ;  Hemingway  v.  Oris- 
toold,  22  M.  77. 

29.  If  the  possession  of  lands  of  which  par- 
tition is  sought  be  vacant,  it  follows  the  title: 
Hoffman  v.  Beard,  22  M.  69. 

30.  The  possession  of  other  co-tenants,  not 
holding  adversely,  inures  to  the  benefit  of  a 
co-tenant  seeking  partition :  Ibid. 

31.  If  the  title,  though  of  a  legal  character, 
be  undisputed,  or,  perhaps,  though  denied,  if 
it  appear  to  be  so  clear  and  incontestable  as 
not  to  admit  of  a  legal  doubt,  the  bill  will  be 
maintained,  as  it  will  be  where  the  title  is  an 
equitable  one,  or  partly  equitable  and  partly 
legal:  Ibid. 

32.  A  bill  in  equity  for  a  partition  was 
properly  dismissed,  where  the  whole  title  was 
purely  legal  and  there  was  no  obstacle  to  a 
trial  in  ejectment,  and  where,  since  the  bill 
had  been  pending,  there  had  been  two  trials 
in  ejectment,  in  both  of  which  the  verdict  had 
been  against  the  complainant's  title :  Heming- 
way v.  Qrisusold,  22  M.  77. 

33.  Where  the  case  made  by  the  bill  con- 
templates as  chief  and  eventual  relief  a  sever- 


ance of  holdings,  and  where  a  decision  as  to 
whether,  in  any  eventuality,  there  should  be 
partition,  depends  upon  the  solution  of  ques- 
tions, some  of  which  are  distinctly  appropri- 
ate to  equity,  the  circumstance  that  other 
questions  in  the  case,  if  standing  by  them- 
selves, might  be  regularly  contested  and  set- 
tled in  ejectment,  is  not  enough  to  oust  the 
jurisdiction  of  chancery:  Wallace  v.  Harris, 
82  M.  380. 

34.  On  a  bill  filed  for  the  foreclosure  of  a 
mortgage  partition  of  the  premises  cannot  be 
decreed  though*  the  proofs  show  it  would  be 
equitable :  Payne  v.  Avery,  21  M.  524. 

86.  If  the  necessary  facts  are  alleged  and 
proved,  and  all  the  parties  to  be  affected  are 
before  the  court,  partition  between  tenants  in 
common  may  be  decreed  upon  a  bill  filed  to 
restore  a  destroyed  deed  of  an  undivided  inter- 
est: Wallace  v.  Wallace,  68  M.  326. 

36.  The  jurisdiction  of  courts  of  chancery 
over  proceedings  in  partition  as  to  non-resi- 
dents is  special  and  limited,  and  dependent 
entirely  upon  the  statute.  AU  the  necessary 
facts  to  confer  jurisdiction  must  therefore  af- 
firmatively appear  upon  the  record :  Piatt  v. 
Stewart,  10  M.  260. 

87.  No  jurisdiction  is  acquired  over  non- 
resident defendants  not  appearing,  where  no 
affidavit  of  non-residence  is  filed,  and  without 
such  affidavit  an  order  of  publication  is  void. 
The  recital  of  an  affidavit  in  the  order  is  not 
evidence  that  one  was  made :  Ibid. 

(b)  Parties. 

88.  The  executors  and  devisees  of  a  de- 
ceased tenant  in  common,  not  asking  partition 
among  themselves,  may  jointly  file  a  bill  to 
have  their  interests  set  off  from  that  of  the  co- 
tenant:  Page  v.  Webster,  8  M.  263. 

39.  Under  the  statute  of  partition  a  wife 
whose  husband  is  seized  of  an  interest  in  the 
lands  to  be  divided  may  be  made  a  party,  and 
if  she  is  not,  her  inchoate  right  of  dower  will 
not  be  affected.  The  court  of  chancery  has 
power  in  partition  proceedings  to  guard  this 
inchoate  right  of  dower,  where  the  wife  is 
made  a  party,  without  departing  from  its 
principles :  Oreiner  v.  Klein,  28  M.  12. 

40.  To  a  bill  for  partition  brought  by  heirs 
of  a  deceased  tenant  in  common,  their  mother, 
as  entitled  to  dower  in  such  tenant's  estate, 
is  a  proper,  and,  it  seems,  a  necessary  party: 
Campau  v.  Campau,  19  M.  116. 

41.  Whether  a  purchaser  from  one  of  sev- 
eral tenants  in  common  of  an  undivided  inter- 
est in  a  part  only  of  the  property  held  in  com- 
mon acquires  such  a  title  as  to  make  him  a 
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necessary  party  in  a  suit  brought  for  partition 
by  other  tenants  in  common,  quere:  Ibid. 

42.  The  holder  of  an  inchoate  lien  for  pav- 
ing taxes,  in  the  shape  of  a  redeemable  lease, 
need  not,  under  H.  8.  §  7858,  be  made  a  party 
defendant  to  a  bill  for  the  partition  of  the 
property ;  it  is  proper,  however,  to  make  him 
so,  and  in  case  of  non-redemption  the  lien  may 
be  made  chargeable  on  the  defendants,  as  the 
final  form  of  relief  may  make  suitable :  Eberts 
v.  Fisher,  44  M.  551. 

43.  A  partition  bill  that  discloses  that  per- 
sons not  made  parties  have  like  interests  with 
those  set  up  by  the  complainant  is  demurrable 
for  want  of  parties :  Taylor  v.  King,  83  M.  42. 

(o)  Pleadings. 

44.  A  bill  for  partition  by  executors  and 
devisees  set  forth  that  the  undivided  interest 
was  devised  to  the  latter  in  common,  with  the 
power,  nevertheless,  in  the  executor  to  sell 
and  dispose  of  the  same.  Held,  a  sufficient 
statement  of  the  respective  interests  of  com- 
plainants, they  asking  no  partition  as  between 
themselves:  Page  v.  Webster,  8  Mich.  248. 

45.  A  bill  for  partition  averred  that  the 
land  was  devised  to  'eleven  heirs  who  were 
named ;  that  seven  had  assigned  to  defendant, 
who  holds  seven-elevenths  of  the  property, 
•ad  that  complainants,  who  represent  four  of 
the  heirs,  claim  the  rest.  Held,  that  it  suffi- 
ciently averred  defendant's  interest  and  would 
be  good  for  a  union  of  four-elevenths  in  com- 
plainants, if  it  did  not,  indeed,  show  that  each 
held  one-eleventh :  Eberts  v.  Fisher,  44  M.  551. 

40.  Allegations  in  a  bill  for  partition,  as  to 
the  rights  and  obligations  of  tenants  of  the  de- 
fendant, could  only  be  a  ground  of  demurrer 
by  the  tenants  themselves;  and  being  only 
collateral  to  the  regular  issues  in  partition, 
there  is  no  legal  objection  to  averring  or  es- 
tablishing any  facts  that  would  determine  the 
relative  interests  of  all  parties.  Any  facte 
bearing  upon  the  termination  of  the  lease  by 
forfeiture  or  otherwise  are  pertinent,  as  the 
object  of  the  bill  is  not  properly  to  enforce  a 
forfeiture,  but  to  determine  the  right  to  a 
partition  and  the  extent  of  the  property  to  be 
partitioned:  Ibid. 

47.  A  bill  for  partition  showing  that  de- 
fendant is  tenant  in  common  with  complain- 
ant, and  that  the  latter  also  holds  a  mortgage 
on  the  former's  interest,  makes  out  a  good 
case  for  partition,  which  cannot  be  affected 
by  any  further  needless  allegations  of  griev- 
ances if  they  are  not  inconsistent  with  the 
title  set  up:  Hoffman  v.  Ross,  25  M.  175. 

48.  Allegations  concerning  receipt  of  rente 


and  profits  by  defendant  are  not  repugnant, 
and  may,  under  some  circumstances,  become 
relevant  upon  the  settlement  of  partition  pro- 
ceedings: Ibid. 

40.  Where  defendants  in  partition  desire  to 
rely  on  a  lease  made  by  them  they  must  in- 
clude such  averments  in  their  answers  as  will 
enable  them  to  maintain  their  interests,  so 
that,  whether  the  land  is  partitioned  or  sold, 
equities  may  be  adjusted  in  it  or  in  its  pro- 
ceeds? Eberts  v.  Fisher,  44  M.  551. 

50.  Where  a  bill  for  partition  is  held  to 
make  out  no  case  for  relief  the  supreme  court 
will  not  consider  questions  of  title  involved  in 
it:  Walsh  v.  Varney,  88  M.  78. 

51.  Petition  for  partition  filed  by  an  admin- 
istratrix is  amendable  so  as  to  show  that  she 
had  a  dower  interest  and  is  guardian  for 
minor  heirs:  Per  singer  v.  Jubb,  52  M.  804 

(d)  Practice;  decree. 

As  to  sufficiency  of  notice  lis  pendens  in 
partition,  see  Notice,  §  90. 

52.  Notice  to  defendants  of  meeting  of 
commissioners  is  essential  to  the  validity  of 
their  action :  Simpson  v.  Simpson,  50  M.  71. 

58.  Want  of  venue  to  an  affidavit  of  serv- 
ice of  notice  to  the  parties  concerned  in 
partition  proceedings  is  not  a  fatal  defect  if 
the  venue  is  indorsed  on  the  notice  and  the 
affidavit  is  properly  entitled  and  sworn  to: 
Persingerv.  Jubb,  52  M.  804. 

64.  Parties  interested  in  partition  proceed- 
ings may  properly  be  heard  by  the  commis- 
sioners, on  notice  to  all  concerned  to  appear 
before  them  at  a  specified  time  and  place  to 
prove,  if  they  wish,  the  value  of  the  lands: 
McLaughlin  v.  Wayne  Circuit  Judge,  57 
M.  85. 

55.  Commissioners  in  partition  proceedings 
must  apply  to  the  court  for  any  instructions 
they  may  need :  and  if  interested  parties  take 
part  in  their  deliberations  or  in  the  prepara- 
tion of  their  report,  the  report  will  be  set 
aside:  Ibid. 

56.  It  is  not  necessary  that  all  the  commis- 
sioners should  sign  or  acknowledge  the  report, 
but  their  deliberations  should  be  had  together, 
and  they  must  all  meet  when  their  final  action 
is  taken  and  the  report  is  made  and  signed: 
Simpson  v.  Simpson,  59  M.  71. 

57.  A  party  to  a  partition  is  not  at  fault 
for  assuming  that  the  commissioners  appointed 
to  make  it  have  acted  impartially :  Adair  v. 
Cummin,  48  M.  876. 

68.  Where  commissioners  appointed  to 
make  partition  divided  the  land  equally,  but 
so  that  one  share  was  worth  twice  and  a  half 
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as  much  as  the  other,  and  contained  200  acres 
of  upland  with  174  under  cultivation  and  80 
acres  of  lowland  and  about  SO  of  swamp, 
while  the  other  consisted  of  60  acres  upland 
with  9  acres  cleared  and  about  ISO  acres  of 
marsh  and  swamp,  it  was  held  that  the  in- 
equality was  so  great  as  to  amount  to  fraud, 
and  the  partition,  though  confirmed,  might  be 
set  aside :  Ibid. 

69.  Where  an  award  of  partition  is  so  ex- 
travagantly one-sided  as  to  shock  the. con- 
science and  there  is  no  pretence  of  justification, 
it  must  be  lield  fraudulent  in  law  whatever 
the  purpose  of  the  commissioners  may  have 
been  in  making  it:  Ibid, 

60.  The  good  faith  of  commissioners  in 
making  partition  is  a  question  that  may  be 
determined  by  circumstances  j  the  evidence  of 
legal  fraud  need  not  be  specific:  Ibid. 

61.  Where  partition  of  lands  in  which  an 
infant  has  an  interest  is  prayed  for,  the  facts 
must  be  inquired  into  as  fully  when  the  in- 
fant is  complainant  as  when  be  is  defendant: 
Claxton  v.  Claxton,  56  M.  557. 

62.  An  infant's  guardian  filed  a  bill  in  his 
behalf  for  the  partition  of  land  in  which  he 
had  an  interest.  Stipulated  facts  indicated 
that  it  would  not  be  for  his  advantage,  and  on 
appeal  it  was  held  that  as  it  could  not  be  pre- 
sumed a  more  favorable  showing  could  be 
made  by  proof  the  decree  should  be  reversed 
and  the  bill  dismissed :  Ibid. 

63.  The  accounting  for  rents  and  profits  is 
one  of  the  important  incidents  of  a  partition  in 
equity :  Hoffman  v.  Ross,  25  M.  175. 

64.  It  is  only  when  a  partnership  relation 
exists  between  the  parties  as  to  the  property 
sought  to  be  partitioned,  or  there  is  some 
agreement,  express  or  implied,  between  them, 
that  an  accounting  shall  be  had  before  a  divis- 
ion of  the  property  can  be  made,  that  such 
accounting  is  a  prerequisite  to  a  suit  for  parti- 
tion: Godfrey  v.  White,  60  M.  443. 

65.  Improvements  will  not  be  taken  into 
account  in  a  partition  suit  where,  by  reason 
of  joint  occupation,  and  the  voluntary  com- 
mingling of  accounts  for  improvements,  ad- 
vances and  services,  it  is  impossible  to  ascer- 
tain the  relative  cost  and  value  of  what  has 
been  done  by  each :  Campbell  v.  Campbell,  21 
M.  438. 

66.  Whether  a  widow  who  for  many  years 
has  carried  on  the  farm  which  belonged  to  her 
deceased  husband,-  and  has  brought  up  a  fam- 
ily of  children,  during  which  time  she  has 
paid  off  a  mortgage  on  the  farm  and  has  can- 
celled the  notes,  bat  afterwards  has  taken  an 
assignment  of  it  to  herself ,  is  strictly  entitled 
to.  hold  a  lien  on  the  land  for  the  amount  paid 


by  her,  guere.  But  when  one  of  the  children, 
after  having  arrived  at  maturity,  files  a  bill 
for  a  partition  of  the  premises,  equity  requires 
that,  as  between  the  widow  and  the  complain- 
ant in  partition,  she  should  be  compensated 
for  her  advances  to  pay  off  the  mortgage;  and 
that  she  should  be  allowed  interest  on  the 
sums  she  has  paid,  except  as  to  the  proportion 
which  her  dower  right  should  bear  (as  to  that 
proportion,  see  Interest,  §  45):  Ibid. 

67.  Partition  will  be  decreed  according  to 
the  equitable  rights  of  parties.  But  to  enable 
the  court  to  make  such  decree,  their  equitable 
rights  should  appear  from  the  pleadings: 
Thayer  v.  Lane,  W.  200. 

68.  Where  a  part  of  the  heirs  have  at- 
tempted a  voluntary  partition  among  them- 
selves, the  court,  on  a  bill  filed  by  another, 
may  respect  this  voluntary  partition  so  far  as 
it  does  not  prejudice  the  right  of  complainant: 
ibid. 

60.  In  making  partition  between  heirs  at 
law  or  their  assignees,  where  there  is  a  home- 
stead and  also  other  lands,  if  there  is  a  widow 
with  a  right  of  dower,  she  should  have  her 
dower  and  homestead  right  saved  to  her  in 
the  homestead  land  whenever  it  can  be  done 
consistently  with  justice:  Robinson  v.  Baker, 
47  M.  619. 

70.  When  one  of  several  heirs  files  a  bill 
for  partition  of  land  in  which  his  mother  is 
entitled  to  dower,  and  the  other  heirs  disclaim 
any  rights  in  the  land  during  the  life  of  the 
mother,  it  is  erroneous,  after  decreeing  the 
setting  off  of  complainant's  interest,  to  go  fur- 
ther and  make  partition  among  the  mother 
and  the  other  heirs:  Campbell  v.  Campbell,  21 
M.  488. 

71.  The  fact  that  a  partition  rait  is  revived 
as  against  the  administrators  of  an  estate  for 
purposes  of  an  accounting  merely  does  not 
affect  the  rights  of  the  heirs  at  law  in  the  sub- 
sequent partition  of  the  inheritance  over  which 
the  administrators  would  have  no  control: 
De  Mill  v.  Port  Huron  Dry  Dock  Co.,  80  M.  88. 

72.  A  decree  of  partition  cannot  be  opened 
to  change  results  without  also  setting  aside 
the  titles  obtained  under  it :  Walsh  v.  Varney, 
38  M.  78. 

73.  Where  the  grantees  of  partitioners  hold 
separate  and  undivided  interests  and  the  par- 
tition proceedings  were  not  defective  as  to  the 
parties,  they  cannot  have  the  proceedings  re- 
vived for  the  purpose  of  barring  of  their  rights 
persons  who  had  not  been  made  parties,  so  as 
to  prevent  them  from  asserting  their  legal 
rights  by  bringing  ejectment:  Ibid, 

As  to  conclusiveness  of  decree,  see  Estates 
of  Decedents,  §  490. 
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PABTTTEBSHIP. 

L  What  constitutes;  who  deemed  past- 
nebs  :  PROOF  OF  PARTNERSHIP. 

it.  authority  of  partner;  how  fab  mat 
bind  firm. 

ttt.  Eights  and  remedies  as  between  a 
firm  ob  partners  and  third  per- 
SONS. 

IV.  Bights,   liabilities  and  remedies   as 

BETWEEN    PARTNERS;  ACCOUNT- 
ING. 

(a)  In  general. 

(b)  Proceedings  at  law  between  part- 

ners. 

(c)  Accounting  in  chancery. 
V.  Dissolution  and  its  effects. 

(a)  What  works  dissolution;  notice. 

(b)  Powers  and  liabilities  of  partners 

after  dissolution. 

(c)  Settlement  by  surviving  partners. 

L  What  constitutes;  who  deemed 
partners;  proof  of  partner- 
ship. 

1.  Partnership  involves  community  of  in- 
terest in  gome  lawful  commerce  or  business 
for  the  conduct  of  which  the  parties  are  mutu- 
ally agents  for  each  other,  but  with  general 
powers  within  the  scope  of  the  business,  which 
powers  they  can  restrict  by  agreement  to  the 
extent  of  making  one  the  sole  agent  of  the 
rest  and  of  the  business:  Beecher  v.  Bush,  45 
M.188. 

2.  A  partnership  must  contain  more  than 
one  person :  Stirling  v.  Heintzman,  43  M.  449. 

3.  The  test  of  partnership,  as  between  the 
parties  themselves,  is  their  intent:  Beecher  v. 
Bush,  45  M.  188. 

4.  Whether  persons  are  partners  inter  se  is 
to  be  determined  by  the  understanding  and 
intention  of  the  parties  as  between  themselves ; 
and  they  cannot  be  made  such  without  the  as- 
sent of  every  member,  and  his  actual  inten- 
tion to  become  a  member :  Gray  v.  Gibson,  6 
11300. 

6.  Where  the  question  of  partnership  arises, 
not  with  third  persons,  but  between  the  par- 
ties themselves,  the  agreement  out  of  which 
the  supposed  partnership  arises  is  to  be  con- 
strued as  any  other  instrument  between  the 
same  parties:  Bird  v.  Hamilton,  W.  381. 

•  6.  While  copartnership  articles  cannot  be 
controverted  or  varied  by  the  parties  thereto, 
third  parties  may  show  who  are  the  real  part- 
ners and  owners  of  the  business:  Bishop  v. 
Austin,  66  M.  615. 

7.  An  agreement  to  enter  into  a  partnership 


will  not  be  specifically  enforced  if  it  is  silent 
as  to  the  time  for  which  the  partnership  k  to 
continue:  Buck  v.  Smith,  29  M.  166. 

8.  A  partnership  agreement  which  contem- 
plates action  to  be  taken  at  once  and  continu- 
ously for  the  joint  benefit  creates  a  present 
partnership,  and  not  merely  one  that  is  to  be- 
gin in  the  future:  Kerrick  v.  Stevens,  55  M. 
167. 

9.  Where  a  party  had  failed  to  perform  the 
preliminary  conditions,  upon  a  compliance 
with  which  a  copartnership  was  to  be  formed, 
and  the  other  party  to  the  agreement,  to  en- 
able him  to  perform,  furnished  his  own  cap- 
ital, and  for  a  short  time  carried  on  the  busi- 
ness in  the  name  of  the  proposed  firm,  it  was 
held  that  this  was  no  waiver,  and  could  not 
entitle  the  defaulting  party  to  the  rights  of  a 
partner:  Bird  v.  Hamilton,  W.  361. 

10.  Articles  of  partnership  purporting  to 
be  between  the  complainant  on  the  one  part, 
and  the  defendant  and  a  minor  brother  on 
the  other,  but  which  were  executed  only  by 
the  two  parties,  held  not  to  have  made  the 
minor  brother  a  partner :  McQunn  v.  Hanlin, 
39  M.  476. 

As  to  effect  of  infant's  partnership  agree- 
ment and  ratification  thereof,  etc.,  see  In- 
fants, §§  19,  87-89,  61,  63,  66,  67,  83-85. 

11.  Two  persons  arranged  that  one  should 
furnish  certain  hay  and  the  other  transport  it 
to  a  market  to  sell  it;  if  the  latter  sold  at  not 
less  than  a  given  rate  he  was  to  receive  a 
specified  sum  per  ton  and  pay  over  the  rest ; 
if  he  sold  at  more  than  the  minimum,  the 
excess  was  to  be  equally  divided ;  and  if  he 
failed  to  sell  he  was  to  store  the  hay  for  the 
other  and  wait  till  it  should  be  sold  for  reim- 
bursement for  his  freight  charges ;  held,  that 
this  did  not  make  the  parties  partners,  and 
that  in  the  absence  of  any  authority  to  sell  on 
credit,  the  one  who  received  the  hay  was  lia- 
ble for  all  the  hay  he  sold,  and  if  he  gave 
credit  did  so  at  his  own  risk :  Morrison  v.  Cole, 
80  M.  102. 

12.  Where  one  owning  lands  makes  an  ar- 
rangement with  another  to  cut  and  run  the 
cedar  posts  on  the  lands  at  his  own  expense  on 
shares,  the  latter  receiving  half  the  posts  and 
paying  all  the  cutting  expenses,  these  ex- 
penses cannot  be  regarded  as  partnership 
expenses,  nor  is  the  business  such  as  to  au- 
thorize any  necessary  inference  of  partner- 
ship: St.  Denis  v.  Saunders,  36  M.  869. 

18.  Where  persons  associate  themselves 
under  articles,  to  purchase  property  and  carry 
on  a  manufacturing  business,  and  their  organ- 
ization is  so  defective  as  to  come  short  of 
creating  a  corporation  within  the  statute,  they 
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become,  in  legal  effect,  partners,  and  their 
rights  as  members  of  the  company,  to  the 
property  acquired  by  the  company,  will  be 
recognized  and  protected :  Whipple  v.  Parker, 

29  M.  869. 

14.  An  association  in  which  the  conditions 
of  membership  are  the  payment  of  an  entry 
fee  and  of  pro  rata  assessments,  bat  which 
does  no  business  involving  profit  or  loss,  is  not 
a  partnership ;  and  the  members  are  not  per- 
sonally liable  on  contracts  made  by  its  offloers : 
Burt  v.  Lathrop,  52  M.  106. 

16.  Where  a  body  professing  to  be  a  cor- 
poration has  been  dealt  with  as  such,  one  who 
has  so  dealt  with  it  cannot  question  its  cor- 
porate existence  for  the  purpose  of  charging 
its  members  individually  as  if  they  were  part- 
ners: Merchants?,  etc  Bank  v.  Stone,  88  M. 
779. 

16.  For  an  unsuccessful  attempt  to  uphold, 
on  the  basis  of  a  partnership  authority,  notes 
issued  in  the  corporate  name  by  one  of  two 
sole  stockholders  of  the  company,  who  with 
his  associate  acted  as  president  and  treasurer, 
see  New  York  Iron  Mine  v.  Negaunee  Bank, 

30  M.  644. 

17.  "When  fraudulent  associates  assuming 
under  an  invalid  statute  to  act  as  a  corporation 
may  be  held  as  partners,  see  Cook  v.  Wheeler, 
H.  448;  Wheeler  v.  Clinton  Canal  Bank,  H. 
449;  State  v.  How,  1  M.  513. 

18.  An  agreement  whioh  purports  on  its 
face  to  be  a  copartnership  agreement  and 
which  provides  that  the  parties  thereto  shall 
share  equally  in  expenses,  losses,  and  gains, 
cannot  be  treated  as  a  mere  contract  of  em- 
ployment: Smith  v.  Walker,  57  M.  457. 

19.  An  agreement  between  two  persons  to 
engage  in  the  prosecution  of  a  lawful  continu- 
ing business,  each  to  furnish  a  portion  of  the 
capital  stock  and  to  share  in  the  profits  and 
losses,  constitutes  them  partners  in  such  busi- 
ness :  Kingsbury  v.  Tharp,  61  M.  216. 

20.  A.  furnished  timber,  capital  and  all  his 
time  in  the  manufacture  of  shingles.  He  was 
to  have  interest  and  two-thirds  of  the  net 
profits,  and  B.  was  to  nave  one-third.  Held, 
a  partnership:  Wells  v.  Babcoek,  56  M.  276. 

21.  It  seems  that  an  agreement  to  carry  on 
business  and  receive  half  the  profits  does  not 
make  one  a  partner :  Wilcox  v.  Matthews,  44 
M.192. 

22.  An  arrangement  for  sharing  profits 
may  be  shown  in  proof  of  partnership,  but  is 
not  conclusive  evidence  of  it:  Thayer  v.  Au- 
gustine, 55  M.  187. 

23.  Renting  a  saloon  for  half  the  profits  of 
the  business  does  not  make  the  landlord  a 
partner  of  the  tenant:  Ibid. 


24.  An  arrangement  by  which  one  person 
is  to  share  the  profits  of  a  business  with  an- 
other does  not  make  him  a  general  partner  in 
any  such  sense  as  to  deprive  him  of  his  right 
to  certain  additional  specific  compensation 
which  has  been  agreed  upon:  Hamper's  Ap- 
peal, 51  M.  71. 

25.  To  constitute  one  a  partner  as  to  third 
persons  he  need  not  agree  to  share  in  the  losses 
of  the  business;  if  he  shares  in  the  profits  he 
thereby  deprives  creditors  of  part  of  the  means 
of  payment,  and  this  is  sufficient:  Soger  v. 
Tupper,  88  M.  258. 

26.  In  an  action  against  three  persons  for 
goods  sold  and  delivered,  in  which  it  was 
sought  to  charge  two  of  them  as  partners  of 
the  third,  the  trial  court  left  the  jury  to  deter- 
mine, as  matter  of  fact,  whether  by  the  un- 
derstanding and  agreement  of  all  three  the 
two  were  to  share  in  the  profits,  and,  if  so,  the 
jury  were  told  they  would  be  liable  as  part- 
"ners.  Held  correct:  Hinman  v.  LitteU,  28  H. 
484. 

27.  But  merely  sharing  in  profits,  where 
third  persons  have  not  been  legitimately  led 
to  believe  there  was  a  partnership,  does  not 
create  one  as  to  them,  unless  there  was  one  in 
fact:  Beecher  v.  Bush,  45  M.  188;  Colwett  v. 
Britton,  59  M.  850. 

28.  A  joint  and  equal  interest  in  an  enter- 
prise does  not  of  itself  make  the  holder  a  part- 
ner: Edson  v.  Gates,  44  M.  253. 

29.  A.  agreed  to  buy  a  timber  tract,  cut  and 
saw  the  timber,  and  ship  it  to  B.,  who  was  to 
pay  A.  'the  cost  of  the  timber  and  a  certain 
price  per  thousand,  sell  it,  and  divide  the  net 
profits  or  losses  with  A.  Held,  that  there  was 
no  partnership  in  unshipped  lumber:  Monroe 
v.  Greenhoe,  54  M.  9. 

80.  A  series  of  independent  transactions 
wherein  "W.  selects  lands  and  B.  supplies 
money  and  buys  them,  and  they  divide  the 
profits  on  selling  them  again,  do  not  in  them- 
selves establish  a  partnership.  Nor  would  an 
accumulation  of  such  purchases  and  the  hold- 
ing of  the  lands  for  suitable  opportunities  to 
sell  or  for  lumbering:  Wells  v.  Babcoek,  56 H. 
276. 

31.  H.  made  an  agreement  with  E.  whereby 
he  was  to  look  up  desirable  lands  and  bid  them 
in  at  tax  sales,  E.  furnishing  the  money  to  pay 
for  them.  Both  were  to  control  alike  the  sub- 
sequent disposition  of  the  lands,  and  after  E. 
had  been  repaid  what  he  had  advanced,  they 
were  to  divide  the  profits  equally.  Their  com* 
munity  of  interest  extended  to  both  profit  and 
loss.  On  a  bill  by  H.  to  wind  up  the  partner- 
ship, this  arrangement  was  admitted  by  de- 
murrer.   Held,  that  it  constituted  a  partner- 
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ship,  if  the  parties  stood  to  each  other  in  the 
relation  of  principals  and  not  of  master  and 
servant ;  and  that  the  fact  that  the  title  to  the 
lands  was  taken  in  E-'s  name  was  immaterial : 
Hunt  v.  Erikson,  57  M.  380. 

32.  An  agreement  binding  one  party  to  get 
oat  lumber  for  the  other  daring  a  specified 
season,  the  latter  receiving  a  fixed  proportion 
of  the  net  profits  of  the  job  above  expenses, 
does  not  constitute  the  parties  partners,  if 
at  all,  except  for  the  season  specified,  even 
though  the  agreement  was  made  some  time 
before:  Hall  v.  Edson,  40  M.  651. 

33.  Several  part-owners  of  a  vessel  are  not 
regarded  as  partners  unless  it  distinctly  ap- 
pears that  they  are  such :  Mitchell  v.  Cham- 
bers, 43  M.  150. 

34.  The  existence  of  a  partnership,  as  be- 
tween the  parties,  is  a  question  of  fact  for  a 
jury.  And  it  is  negatived  by  a  verdict  per- 
mitting recovery  if  there  could  be  no  recov- 
ery otherwise:  Dengmore  v.  Mathews,  56  M.  018. 

35.  Persons  who  have  never  agreed  to  be- 
come partners  in  a  firm,  who  have  never  held 
themselves  out  as  such,  or  contributed  to  its 
capital  or  shared  in  its  profits,  cannot  be  con- 
sidered as  partners;  and  the  facts  that  they 
held  a  mortgage  upon  the  firm  property,  and 
that  one  of  them,  whose  son-in-law  was  a 
member  of  the  firm,  indorsed  its  paper,  do 
not  tend  to  prove  that  they  were  partners: 
Hunt  v.  Oliver,  118  U.  &  311. 

36.  Persona  who  are  not  partners  may, 
nevertheless,  be  held  liable  as  such  for  goods 
furnished  them  at  the  request  of  either,  if 
they  have  held  themselves  out  as  partners, 
and  the  bills  incurred  by  one  have  been  ac- 
quiesced in  by  the  other:  Briber  v.  Sweet, 
57  M.  617. 

37.  A  partnership  cannot  be  implied,  as 
matter  of  law,  from  a  business  relation,  if  the 
parties  thereto  have  not  made  or  intended  to 
make  a  partnership  contract  and  if  they  have 
done  nothing  to  estop  them  from  denying  the 
existence  of  a  partnership:  Beecher  v.  Bush, 
45  M.  18a 

38.  An  arrangement  by  which  one  man 
"hires  the  use"  of  another's  building  from 
day  to  day  and  opens  and  keeps  it  as  a  hotel, 
paying  the  owner  daily  a  sum  "  equal  to  one- 
third  of  the  gross  receipts  and  gross  earnings," 
does  not  of  itself  constitute  them  partners: 
Ibid. 

39.  One  may  become  liable  as  a  partner  to 
third  persons,  though  it  was  not  his  intention 
to  become  a  partner,  and  even  though  a  part- 
nership could  not  have  been  made :  Cleveland 
Paper  Co.  v.  Courier  Co.,  67  M.  162. 

40.  There  can  be  no  such  thing  as  a  part- 


nership as  to  third  persons  when  there  is  none 
as  between  the  parties  themselves,  and  third 
persons  have  not  been  misled  by  concealment 
of  facts  or  by  deceptive  appearances :  Beecher 
v.  Bush.  45  M.  188. 

41.  When  two  persons  authorize  a  third  to 
hold  himself  out  as  a  partner  with  them,  and 
he  does  so  accordingly,  this  is  as  much  then- 
holding  themselves  out  as  sush  partners  as  if 
the  same  representations  had  been  made  by 
them  in  person.  See  this  case  for  charge  as 
to  the  fact  of  partnership  in  the  face  of  an 
understanding  to  the  contrary:  Hinman  v. 
Littell,  23  M.  484. 

42.  A  firm  composed  of  two  women  put  the 
husband  of  one  in  absolute  charge  of  the  busi- 
ness, and  he  thereafter  made  purchases  on  his 
own  credit,  and  with  his  wife's  knowledge 
and  consent  acted  in  all  respects  as  if  he,  in- 
stead of  his  wife,  was  one  of  the  partners. 
Held  that,  as  to  creditors  who  had  no  notice 
to  the  contrary,  he  was  to  be  considered  as  a 
partner;  that  his  statements  to  a  creditor  to 
that  effect  were  admissible  in  defence  to  an 
action  of  trover  for  goods  taken  on  attach- 
ment; and  that,  unless  superior  equities  had 
arisen,  a  judgment  against  the  firm  concluded 
the  other  partner.  Such  equities  could  not 
arise  from  the  purchase  alone  in  favor  of  the 
partner  whose  responsibility  did  not  appear: 
Parshall  v.  Fisher,  48  M.  529. 

43.  The  testimony  of  those  who  had  dealt 
with  the  firm,  showing  their  understanding  as 
to  who  composed  it,  and  also  the  whole  state 
of  facts  as  to  how  the  business  was  done,  were 
admissible,  as  was  also  a  conversation  con- 
cerning the  payment  of  a  claim,  carried  on 
between  the  husband  and  the  attorney  of  an 
attaching  creditor,  in  the  wife's  absence,  but 
in  the  presence  of  a  transferee  of  the  firm 
property,  and  before  the  latter  had  parted  with 
any  consideration :  Ibid. 

44.  An  agreement  for  the  formation  of  a 
limited  partnership,  executed  under  the  laws 
of  another  state,  but  not  recorded  so  as  to  be- 
come effectual  for  the  purpose  designed,  has 
no  tendency  to  prove  an  actual  general  part- 
nership between  the  persons  named  in  it,  in 
the  absence  of  extrinsic  evidence  to  show  that 
they  had  actually  entered  into  business  as 
partners :  Cray  v.  Gibson,  6  M.  800. 

46.  Where  an  attempt  is  made  to  hold  A. 
responsible  for  the  acts  of  B.,  claimed  to  be 
his  partner,  the  partnership  must  be  clearly 
shown :  Campbell  v.  Sherman,  49  M.  584. 

46 .  The  unity  of  interests  in  plaintiffs  claim- 
ing as  copartners  may  be  shown  by  circum- 
stantial evidence:  Hodden  v.  Shortridge,  27 
M.212. 
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47.  In  an  action  on  an  account  stated,  evi- 
dence that  the  defendants  admitted  that  they 
were  doing  business  as  partners  should  be  al- 
lowed to  go  to  the  jury,  even  if  not  specific- 
ally confined  to  the  time  within  which  the  ac- 
count accrued:  Sager  v.  Tapper,  38  M.  258. 

48.  In  an  action  in  which  it  was  sought  to 
charge  defendants  as  partners  owning  a  mill, 
the  plaintiff  introduced  evidence  tending  to 
show  that  one  of  them  exercised  authority 
about  the  mill.  Held,  that  by  way  of  rebut- 
ting the  inference  that  he  was  interested  as  a 
copartner,  it  was  proper  to  show  that  others 
gave  like  directions;  but  not  to  prove  his 
statements  disclaiming  such  interest:  Ibid. 

49.  Partnership  cannot  be  proved  by  gen- 
eral reputation:  Ibid. 

60.  Evidence  that  an  arrangement  for  car- 
rying on  business  for  a  share  of  the  profits 
was  entered  into  under  an  advertisement  for 
a  partner  is  admissible  as  tending  to  show  a 
partnership:  Wilcox  v.  Matthews,  44  M.  192. 

51.  A  lawyer  proposed  to  a  real  estate  agent 
that  they  should  together  buy  land  and  subdi- 
vide it  and  that  the  agent  should  sell  it.  It 
was  a  question  whether  the  agent  should  put 
in  any  money,  and  whether  he  should  share 
profits  or  sell  on  commission.  There  was  no 
common  fund,  and  money  was  to  be  advanced 
as  required  for  individual  purchases.  Held, 
that  the  evidence  was  too  vague  to  prove  a 
partnership  and  support  a  bill  by  the  agent 
for  an  accounting  as  to  a  parcel  of  land  pur- 
chased and  taken  in  the  name  of  a  third  per- 
son: Pulford  v.  Morton,  63  M.  25. 

52.  In  an  action  to  charge  defendants  as  co- 
partners with  the  indebtedness  of  a  banking 
institution,  it  is  error  to  hold  the  defendants 
estopped  from  showing  that  in  fact  they  were 
not  partners,  by  reason  of  their  having  silently 
allowed  the  proprietor  of  the  bank  to  repre- 
sent them  in  printed  notices  as  directors ;  snob 
representations  could  not  reasonably  have  mis- 
led any  one  into  believing  defendants  were 
partners,  or  into  trusting  the  bank  on  that 
basis;  the  most  any  one  could  insist  upon 
would  be  that  he  had  a  right  to  regard  the 
representations  as  true,  and,  treating  them  as 
true,  they  do  not  suggest  the  existence  of  a 
partnership:  Bennett  v.  Dean,  85  M.  300. 

II.  Authority  of  partner;  how  par 

MAY  BIND  t IBM. 

53.  As  a  general  rule  one  partner  cannot 
execute  a  specialty  in  the  name  of  the  firm, 
binding,  as  such,  upon  the  firm :  Fox  v.  Nor- 
ton, 9  M.  207. 

54.  A  bond  was  declared  upon  as  the  indi- 


vidual bond  of  two  defendants.  The  bond 
offered  in  evidence  was  signed  by  one  with  the 
name  of  a  copartnership  composed  of  the  two, 
but  there  was  no  evidence  that  it  was  executed 
by  the  one  in  the  presence  of  the  other,  or 
that  the  other  had  previously  assented  to  its 
execution,  or  subsequently  recognized  or  rati- 
fied it  as  the  act  or  obligation  of  the  firm.  It 
was  held  that  the  action  could  not  be  main- 
tained: Ibid. 

55.  An  action  upon  the  covenants  of  a  lease 
which  purports  to  have  been  given  by  a  firn 
will  not  lie  against  the  partners  if,  after  hav- 
ing been'  left  with  the  lessees'  attorney  to  be 
held  until  an  absent  partner  has  approved  of 
it,  such  approval  is  not  given :  Simon  v.  Bewick, 
52  M.  888. 

56.  A  partner's  bill  of  sale  of  partnership 
property  to  secure  his  individual  debts  doss 
not  affect  a  copartner's  right  unless  sanc- 
tioned by  him ;  the  purchaser  takes  only  the 
undivided  share  of  the  vendor,  subject  to  all 
the  rights  of  the  other  parties  and  to  the  ac- 
count to  be  taken  between  them,  and  he  can- 
not change  the  possession  or  make  any  specifio 
division :  Kingsbury  v.  Tharp,  61  M.  216. 

57.  A  partner  may  give  a  chattel  mortgage 
on  the  copartnership  property,  and  if  a  seal  be 
affixed  it  is  a  nullity  and  does  not  vitiate  the 
mortgage:  Sweetzer  v.  Mead,  5  M.  107. 

58.  Where  one  member  of  a  copartnership 
gives  a  note  in  the  firm  name,  the  presump- 
tion is  that  it  was  given  for  partnership  pur- 
poses; and  the  burden  of  proof  is  upon  the 
copartnership  to  show  the  contrary:  LitieU  v. 
Fitch,  11  11  525;  Carrier  v.  Cameron,  81  M. 
878. 

See  Bma  and  Notes,  §  88a 

60.  A  partner  is  not  bound  by  an  accom- 
modation indorsement  made  in  the  name  of 
his  firm,  but  without  bis  assent :  Heffron  v. 
Hanaford,  40  M.  305. 

60.  Where  a  person  lends  his  name  to  a 
firm  as  maker  or  indorser  of  a  note  to  raise 
money  to  carry  on  the  firm  business,  either 
partner  authorized  to  raise  money  for  the  pur. 
pose  may  make  the  terms  upon  which  the  ac- 
commodation is  obtained,  and  may  give  such 
personal  security  to  the  maker  or  indorser  as 
the  firm  may  have  to  give:  Hopkins  v.  Thomas, 
61  M.  889. 

61.  Where  persons  are  engaged  as  copart- 
ners in  the  business  of  running  a  vessel,  paper 
indorsed  by  any  of  them  in  the  firm  name,  if 
received  in  the  regular  course  of  their  business 
and  made  payable  to  the  order  of  the  firm, 
will  bind  the  other  partners:  First  National 
Bank  v.  Freeman,  47  M.  408. 

62.  Joint  relations  as  partners  or  otherwise 
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will  not  give  one  any  implied  authority  to  au- 
thorize the  use  of  another's  name  as  maker  or 
indorser  where  their  apparent  interests  or 
legal  obligations  might  be  different:  Stroh  v. 
Hinchman,  37  M.  490. 

63.  Where  a  partnership  involves  but  a 
single  transaction,  one  partner  in  closing  it  up 
has  no  implied  authority  to  take  from  the 
firm's  debtor  a  note  payable  to  himself  indi- 
vidually for  his  own  use,  and  extend  the  time 
of  payment  without  interest,  and  the  partner- 
ship can  sue  on  the  original  debt  before  the 
extension  expires :  Lemiette  v.  Starr,  66  M.  589 
(June  23,  '87). 

64.  One  partner  cannot  submit  partnership 
matters  to  arbitration  without  a  special  au- 
thority for  that  purpose  from  his  copartners: 
Buchoz  v.  Grandjean,  1  M.  867;  Backus  v. 
Coyne,  85  M.  5. 

65.  A  submission  being  thus  entered  into 
without  special  authority,  and  an  award  made 
in  pursuance  of  it  in  favor  of  the  partnership, 
it  was  held  that  the  other  party  might  defeat 
a  suit  on  the  award  by  objecting  such  want 
of  authority :  Buchoz  v.  Qrandjean,  1  M.  867. 

66.  It  is  beyond  the  power  of  one  partner 
not  specially  authorized  for  that  purpose  to 
submit  to  a  third  person  the  adjustment  of  a 
general  average  claim,  where  the  submission 
involves  the  examination  of  witnesses,  imposes 
duties  that  are  not  merely  clerical,  and  re- 
quires a  decision  that  is  to  be  conclusive 
between  the  parties :  Backus  v.  Coyne,  85  M.  5. 

67.  A  partner  can  bind  his  firm  by  a  sub- 
mission to  arbitration  if  expressly  authorized 
to  do  so,  and  no  acknowledged  power  of  attor- 
ney is  necessary :  Davis  v.  Berger,  54  M.  652. 

68.  A  replevin  in  suit  was  begun  by  part- 
ners, and  after  the  partnership  was  dissolved, 
but  before  the  settlement,  the  matter  in  dis- 
pute was  submitted  to  arbitration  by  one  of 
the  partners  in  the  firm  name.  The  other  did 
not  repudiate  this  action,  but  merely  said  that 
he  was  not  to  be  held  liable  under  it  Held, 
that  this  was  not  enough  to  release  him  in  an 
action  of  trover  based  on  the  award:  MeAr- 
thurv.  Oliver,  53  M.  299. 

69.  Joinder  of  partners,  in  suing  out  a  writ 
of  error  to  review  the  judgment  on  an  award 
against  the  firm,  has  the  effect  of  affirming 
the  authority  delegated  to  one  partner  to  sub- 
mit to  arbitration:  Davis  v.  Berger,  54  M.  652. 

70.  Partners  have  no  implied  authority  to 
confess  judgment  for  each  other:  Soper  v. 
Fry,  37  M.  236. 

71.  One  partner  may  transfer  a  portion  of 
tiie  assets  for  the  purpose  of  paying  or  secur- 
ing debts,  or  to  raise  means  to  carry  on  the 
concern ;  bat  the  power  of  divesting  entirely 


one  partner  of  his  interest,  appointing  a 
trustee  for  both,  and  breaking  up  the  con- 
cern, is  not  one  of  the  powers  either  contem- 
plated or  implied  by  the  contract  of  partner- 
ship: Kirby  v.  IngersoU,  H.  172. 

72.  One  partner  cannot  make  a  general  as- 
signment of  the  partnership  effects  to  a  trustee 
for  the  benefit  of  the  creditors  of  the'  firm 
without  the  knowledge  or  consent  of  his  co- 
partner, especially  when  he  is  on  the  spot  and 
may  be  consulted:  Id.,  H.  172, 1  D.  477. 

73.  But  it  seems  that  a  partner's  power  to 
make  such  an  assignment  may  sometimes  be 
implied  from  circumstances  showing  that  it 
was  intended  to  be  conferred:  Kirby  v.  Inger- 
soU, 1  D.  477. 

74.  Where  an  assignment  of  a  partnership 
claim  was  made  by  an  agent  of  the  firm,  with 
the  consent  of  one  of  the  partners,  to  apply  on 
a  demand  against  the  agent  and  the  consent- 
ing partner,  it  was  held  that  the  objection 
that  the  assignment  was  invalid  for  want  of 
the  assent  of  all  the  partners  only  went  to  the 
sufficiency  of  the  consideration  as  between  the 
partnership  and  the  assignees,  and  could  only 
be  raised  by  the  partners  themselves:  Kutt  v. 
Thompson,  38  M.  686. 

75.  One  partner  may  bind  his  copartner  in 
all  matters  within  the  scope  of  the  copartner- 
ship; the  implied  authority  of  one  partner  to 
bind  his  copartner  is  generally  limited  to  such 
acts  as  are  in  their  nature  essential  to  the  gen- 
eral objects  of  the  copartnership:  Kirby  v. 
IngersoU,  H.  172. 

76.  Each  partner  is  the  general  agent  of  the 
others  in  all  matters  within  the  scope  of  the 
partnership  business,  and  what  is  known  to  one 
is  supposed  to  be  known  to  all:  Moran  v. 
Palmer,  18  M.  867. 

77.  Every  member  of  a  partnership,  in  legal 
contemplation,  without  any  special  powers 
being  conferred  upon  him  by  the  articles  of 
copartnership,  is  not  only  a  principal,  but  a 
general  agent  of  all  the  copartners  in  the 
transaction  of  the  company  business:  Burgan 
v.  Lyell,  2 11  102. 

78.  But  one  partner  cannot  bind  his  co- 
partner by  any  contract  not  within  the  imme- 
diate scope  of  the  partnership,  unless  with 
such  copartner's  knowledge  and  consent: 
Barnard  v.  Lapeer  A  P.  JET.  P.  B.  Co.,  6  M. 
274. 

70.  Such  knowledge  and  assent  must  be 
established  by  evidence  affirmatively  showing 
it,  or  from  which  it  may  be  clearly  affirmed : 
Ibid. 

80.  That  a  plank  road  will  be  of  incidental 
benefit  to  a  copartnership  engaged  in  the 
lumber  business  will  not  authorize  one  part- 
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ner,  without  the  assent  of  the  other,  to  bind 
the  firm  by  a  subscription  to  the  stock  of  a 
corporation  organized  for  constructing  such 
road:  Ibid. 

81.  Where  one  partner  subscribed  the  name 
of  the  firm  to  stock  in  a  corporation,  without 
the  assent  of  a  co-partner,  it  was  held  that  the 
latter  did  not  recognize  his  relation  as  stock- 
holder in  the  corporation,  and  become  liable 
to  pay  the  subscription,  by  failing  to  express 
his  dissent  when  demand  of  payment  was 
made  upon  the  firm :  Ibid. 

82.  A  partner  binds  his  firm  only  on  the 
theory  of  an  implied  agency  for  the  purposes 
of  the  mutual  adventure;  and  the  agency 
does  not  extend  beyond  what  may  be  fairly 
regarded  as  coming  within  its  reach:  Hotchin 
v.  Kent,  8  M.  528. 

88.  It  ib  within  the  authority  of  the  man- 
aging partner  of  a  business  to  authorize  deal- 
ings with  other  business  establishments, 
whereby  each  other's  clerks  or  customers  are 
furnished  with  goods  which  are  charged  to 
each  other :  and  when  so  authorized  such  deal- 
ings bind  until  notice  to  the  contrary :  Came- 
ron v.  Blackman,  89  M.  108. 

84.  Where  a  third  person  does  an  act  for 
the  benefit  of  a  partnership,  a  subsequent  rati- 
fication of  it,  during  the  partnership,  by  one 
of  its  members,  is  a  ratification  by  all:  Lyeil 
v.  Sanbourn,  2  M.  109. 

85.  Where  a  member  of  a  mining  company, 
who  was  also  one  of  the  managers  of  the  com- 
pany, employed  the  plaintiff  to  work  for  the 
company,  it  was  held  immaterial  whether  his 
powers  as  manager  were  general,  special  or 
limited,  if  the  plaintiff  at  the  time  had  no 
notice  of  any  abridgment  of  his  powers  by 
the  articles  of  copartnership :  Burgan  v.  Lyell, 
3  M.  103. 

86.  What  either  partner  does  in  the  collec- 
tion of  a  firm  debt  is  presumptively  done  with 
the  other's  sanction :  Harvey  v.  Me Adams,  83 
M.  473:  Bolfe  v.  Dudley,  68  M.  208. 

87.  Where  one  member  of  a  firm  has  taken 
a  chattel  mortgage  on  a  stock  of  goods  to 
secure  a  debt  to  the  firm,  he  has  authority,  as 
partner,  to  take  goods  in  payment  of  the  debt 
and  to  create  an  agency  for  selling  them  by 
putting  them  in  the  mortgager's  charge,  and 
if  he  thinks  that  keeping  up  the  stock  is  the 
best  way  to  sell  the  goods  to  advantage,  slight 
evidence  of  his  partner's  assent  is  enough  to 
make  the  firm  responsible  for  the  agent's  acts 
in  purchasing  goods  for  that  purpose :  Banner 
Tobacco  Co.  v.  Jenison,  48  M.  459. 

88.  The  partnership  name  represents  the 
constituents  of  the  firm,  and  when  it  is  rightly 


pledged  the  respective  partners  are  | jointly 
bound:  Gates  v.  Fish,  45  M.  522. 

80.  Neither  an  agent  nor  a  partner  has  any 
implied  power  to  apply  partnership  moneys 
on  private  debts;  and  one  who  deals  with  an 
agent  cannot,  without  the  principal's  author- 
ity or  acquiescence,  apply  money  due  to  the 
principal  upon  a  private  account  with  the 
agent:  Chase  v.  Buhl  Iron  Works,  55  M.  189. 

00.  A  partner's  consent  to  the  cancellation 
of  an  insurance  policy  in  which  the  firm  is  in- 
terested is  conclusive  on  the  firm ;  and  a  formal 
surrender  of  the  policy  is  unimportant,  except 
as  evidence  of  the  cancellation :  Hillock  v. 
Traders'  Ins.  Co.,  54  M.  683. 

01.  An  employment  by  one  member  of  a 
firm  of  an  attorney's  legal  services,  in  a  mat- 
ter not  strictly  within  the  firm's  business,  but 
in  its  interest,  is  ratified  if  the  other  partner 
pays  the  attorney  money  toward  his  expenses 
in  that  matter,  with  knowledge  of  its  nature, 
and  when  so  ratified  both  partners  are  made 
liable:  Holmes  v.  KorUander,  64  M.  591. 

02.  Whether  an  arrangement  made  in  the 
firm  interest  by  a  member  of  a  firm  of  liquor 
dealers,  for  legal  services  in  prosecuting  cer- 
tain proceedings  to  secure,  for  a  saloon  to 
which  the  firm  expects  to  sell  stock,  authority 
to  sell  liquors,  is  outside  of  the  firm  business, 
quere:  Ibid. 

93.  Where  two  persons  who  have  entered 
into  a  contract  for  a  copartnership  rescind  it, 
one  of  them  has  no  power  afterwards  to  bind 
the  other  by  ratifying  a  contract  previously 
made  by  them,  and  which  was  void  under  the 
statute  of  frauds  when  made :  Chamberlain  v. 
Dote,  10  M.  819. 

04.  The  refusal  of  one  partner  to  deliver 
up,  when  demanded,  property  taken  in  exe- 
cution under  a  void  judgment  for  a  firm  debt, 
is  sufficient  to  bind  his  copartner:  Bolfe  v, 
Dudley,  58  M.  208. 

05.  Where  two  persons  are  engaged  as 
partners  in  keeping  a  place  for  selling  liquors 
and  in  selling  without  a  license,  the  selling  by 
one  is  the  act  of  both,  and  may  be  given  in 
evidence  against  the  other  in  an  action 
against  him  for  the  penalty :  Smith  v.  Adrian, 
1M.  495. 

As  to  admissions  by  one  partner,  see  Evi- 
dence, §§  483-487. 

III.  Eights  and  remedies  as  between 

A    FIRM     OR    PARTNERS    AND    THTRD 
PERSONS. 

00.  There  is  no  legal  presumption  that  a 
firm  has  any  less  power  to  rent  its  realty  than 
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any  one  else:  Williams  v.  Shelden,  61  M. 
811. 

97.  A  dormant  partner  is  a  secret  partner ; 
one  who  becomes  such  by  a  secret  arrange- 
ment while  his  associate  is  held  out  to  the 
world  as  sole  manager  and  proprietor  of  the 
business :  Beecher  v.  Bush,  45  M.  188. 

08.  Whether  a  special  partner  becomes 
liable  as  a  general  partner  by  a  change  in  the 
nature  of  the  business  without  his  knowl- 
edge, quere:  Hinchman  v.  Barns,  21  M.  566. 

99.  Under  H.  S.  §  2850.  requiring  a  notice 
of  special  partnership  to  be  published  in  two 
newspapers  published  in  the  senatorial  dis- 
trict in  which  the  business  shall  be  carried  on, 
held,  that  the  territory  of  a  city,  village  or 
township — one  part  of  it  as  much  as  an- 
other—  is  the  place  of  publication  within  the 
meaning  of  the  statute:  Ibid. 

100.  A  partner  is  not  liable  for  bonds  re- 
ceived without  bis  knowledge  by  his  co- 
partner on  special  deposit,  the  receiving  of 
special  deposits  being  no  part  of  the  firm's 
business :  Batheway's  Appeal,  53  M.  112. 

101.  Where  H.  was  the  general  partner  in 
a  firm  called  H.  &  Co.,  an  order  drawn  on  H. 
as  "general  partner,"  and  accepted  in  the 
firm  name,  is  to  be  treated  as  an  order  on  and 
acceptance  of  the  firm,  and  not  as  an  individual 
transaction :  Carney  v.  Hotehkiss,  48  M.  270. 

102.  A.  and  B.  constituted  one  firm,  A.,  B. 
and  C.  another.  Both  firms  had  the  same 
name,  but  the  business  of  each  was  kept  dis- 
tinct. A.  gave  a  note  in  the  firm  name,  and 
a  bank  discounted  it,  relying  wholly  upon  the 
credit  of  A.  and  B„  for  the  use  of  which  firm 
the  discount  was  procured.  Held,  that  the 
bank  could  not  hold  C.  upon  the  note :  Has- 
tings Bank  v.  Hibbard,  48  M.  452. 

108.  Where  several  persons  put  up  a  build- 
ing as  partners,  and  one  of  them  buys  brick 
for  the  purpose  without  an  express  under- 
standing with  the  vendor  that  it  is  an  individ- 
ual purchase,  and  the  brick  is  actually  used  in 
the  building,  the  partners  are  liable  as  such 
for  its  value:  Steeker  v.  Smith,  46  M.  14. 

104.  As  between  the  creditors  of  a  previous 
firm  the  separate  creditors  of  a  partner  who 
continued  the  business  and  was  the  sole  visible 
owner  of  the  property  employed  in  trade,  and 
where  the  separate  creditors  had  given  credit, 
relying  on  the  property  employed  in  trade  for 
payment,  such  creditors  should  be  preferred 
to  the  creditors  of  the  firm :  Topliff  v.  Vail, 
H.  840. 

106.  The  creditors  of  a  partnership  have  a 
right  to  payment  oat  of  the  partnership 
effects,  in  preference  to  the  creditors  of  an  in- 
dividual partner:  Ibid. 


106.  A  partner's  individual  creditors  ante- 
dating the  partnership  are  entitled  to  be  paid 
out  of  his  estate's  share  of  the  assets  before 
the  other  partner  is  reimbursed  for  his  pay- 
ment of  firm  debts:  KiUefer  v.  McLain,  70  M. 
508. 

107.  If  one  member  of  a  copartnership  en- 
ter into  a  transaction  on  his  own  behalf, 
which  is  within  the  scope  of  the  partnership 
business,  his  copartners  may  insist  that  it  is  a 
fraud  upon  them,  and  claim  the  benefits  re- 
sulting from  it.  But  this  is  a  right  which  the 
partners  alone  can  assert,  and  is  not  available 
to  third  persons,  for  the  purpose  of  fixing  a 
liability  upon  the  partnership  when  such  claim 
has  not  been  asserted:  Locktoood  v.  Beckwilh, 
6M.  16a 

108.  One  who  has  purchased  of  one  of  a  firm 
property  subject  to  partnership  debts,  and  baa 
agreed  in  writing  to  assume  and  pay  suoh 
debts  as  part  of  the  purchase  prioe,  thereby 
recognizee  the  equitable  lien  of  the  partner- 
ship creditors;  and  it  is  not  necessary  that 
such  creditors  should  put  their  claims  in  judg- 
ment before  filing  a  bill  to  compel  such  pay- 
ment :  Olson  v.  Morrison,  29  M.  895. 

109.  On  the  question  of  acquiescence  and 
undue  delay  in  exercising  the  right  to  rescind 
a  contract,  the  firm  must  be  conclusively  held 
to  have  notice  of  every  fact  or  thing  material 
to  the  question,  which  any  member  of  the 
firm  knew ;  and  any  act  of  any  member,  or 
any  letter  written  by  one  in  their  name,  with 
reference  to  this  business,  must  be  treated  as 
the  act  or  letter  of  the  firm:  Hubbardston 
Lumber  Co.  v.  Bates,  81  M.  16a 

110.  Whatever  is  done  by  one  member  of 
a  partnership  in  the  course  of  the  business  is 
presumed  to  be  known  to  the  others;  this  pre- 
sumption applies  as  strongly  to  the  acts  of  a 
partner  who  is  the  husband  of  a  creditor  of 
the  firm,  in  his  dealings  with  his  wife  as  such 
creditor,  as  to  his  dealings  with  any  other 
creditor :  Osborn  v.  Osborn,  86  M.  48. 

111.  Where  the  defence  to  a  partnership 
note  is  that  it  was  given  in  a  transaction  not 
within  the  line  of  the  partnership,  consider- 
able latitude  should  be  allowed  in  the  proof  of 
facts  tending  to  show  that  all  the  defendants 
knew  that  their  partnership  name  was  being 
used  in  dealings  with  the  plaintiff;  the  fact 
that  the  business  and  correspondence  was  car- 
ried on  in  the  partnership  name  is  admissible 
in  connection  with  evidence  from  which  the 
jury  might  infer  that  all  the  defendants  knew 
that  plaintiff  understood  that  he  was  dealing 
with  the  firm :  Mills  v.  Bunce,  29  M.  864. 

112.  Where  a  member  of  a  mining  copart- 
nership assigns  his  stock  in  the  company  to  a 
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third  person,  he  is  still  liable  as  a  copartner 
for  debts  subsequently  contracted  by  the  com- 
pany to  a  person  who  had  no  notice  of  his 
withdrawal :  Burgan  v.  Lyell,  2  M.  102. 

113.  In  suing  an  old  firm  upon  dealings 
continued  with  its  successors,  it  would  be 
proper  to  admit  in  evidence  a  note  payable  to 
and  indorsed  by  the  new  firm,  if  it  related  to 
the  account  with  the  old  one:  Botsford  v. 
Kleinhans,  29  M.  882. 

114.  Where  two  firms  have  dealt  with 
each  other  and  each  with  the  members  of  the 
other  under  a  general  understanding  that  the 
individual  account  of  any  partner  should  be 
treated  as  a  matter  of  firm  account  against  his 
firm,  and  dealings  and  settlements  have,  from 
time  to  time,  been  made  on  this  basis,  the 
balance  found  on  such  a  settlement  made  in 
good  faith  was  held,  as  between  the  parties, 
to  be  a  legitimate  demand  on  behalf  of  the 
creditor  firm  against  the  other,  for  which  an 
action  would  lie:  Davis  v.  Dodge,  80  M.  267. 

116.  An  action  will  not  lie  against  a  firm 
upon  a  note  given  by  one  partner  without  the 
other's  knowledge  or  assent,  and  without  any 
consideration  to  the  firm,  and  if  it  does  not 
pertain  to  the  firm  business  and  was  taken  for 
the  private  debt  of  the  partner  who  gave  it : 
Roberts  v.  Pepple,  55  M.  867. 

116.  Plaintiffs  sued  as  partners,  and  a  wit- 
ness on  their  behalf  testified  to  admissions  by 
defendants  sufficient  to  make  out  their  liabil- 
ity. The  witness  said  nothing  respecting  the 
partnership  of  the  plaintiffs,  and  was  not 
cross-examined  as  to  his  knowledge  of  them. 
Defendants  put  in  no  evidence.  Held,  that  a 
judgment  for  plaintiffs  on  this  evidence  should 
not  be  disturbed :  Wattles  v.  Moss,  46  M.  52. 

117.  A  partner's  private  means  are  not 
open  to  inquiry  in  an  action  against  the  firm, 
which  can  only  be  liable  for  partnership  pur- 
poses or  for  such  as  are  presumably  so.  And 
a  partner  cannot  use  partnership  funds  for 
private  purposes :  Roberts  v.  Pepple,  55  M.  867. 

118.  Suit  on  a  promissory  note  was  brought 
against  certain  persons  named  Spear,  Wet- 
more  and  Freeman  "  as  copartners  doing  busi- 
ness under  the  firm  name  of  Propeller  Ira 
Chaffee."  The  note  was  made  payable  to 
"  Prop.  Ira  Chaffee,"  and  was  indorsed  "Prop. 
Ira  Chaffee,  F.  B.  Spear,  ma'g'r,  F.  B.  Spear, 
W.  L.  Wetmore."  Freeman  alone  defended, 
and  be  pleaded  the  general  issue  with  an  affi- 
davit denying  execution.  There  was  evi- 
dence tending  to  show  that  he  and  the  other 
defendants  owned  the  propeller,  and  that  the 
profits  from  it  were  shared  in  the  ratio  of 
their  interests.  Held,  that  in  submitting  the 
case  the  powers  and  duties  of  managing  owner 


and  the  rights  and  liabilities  of  the  owners 
were  immaterial,  but  that  the  case  should  be 
left  with  the  jury  with  proper  instructions 
dependent  on  finding  a  copartnership  in  fact 
as  the  foundation  of  any  right  to  recover: 
First  National  Batik  v.  Freeman,  47  M.  408. 

119.  In  an.  action  on  partnership  paper 
given  mala  fide  but  binding  one  partner,  evi- 
dence is  admissible  to  exonerate  a  copartner: 
Freeman  v.  Ellison,  87  M.  459. 

120.  Where  plaintiffs  bring  suit  as  part- 
ners composing  a  certain  firm,  it  is  necessary 
for  them  to  prove- that  they  compose  the  firm 
before  giving  evidence  of  transactions  be- 
tween the  firm  and  defendants:  Lee  v.  Hard- 
grave,  3  M.  77. 

121.  Where  plaintiffs  sue  as  partners,  not 
upon  any  contract  made  or  dealings  had  with 
them  as  such,  nor  upon  negotiable  paper,  and 
the  partnership  is  put  in  issue,  the  real  ques- 
tion to  be  submitted  to  the  jury  is  whether 
the  plaintiffs  are  partners  as  beticeen  them- 
selves, and  not  whether  they  have,  in  any  way, 
made  themselves  liable  as  partners  to  third 
persons.  And  it  is  erroneous  for  the  court  to 
charge  the  jury  that,  if  the  evidei.je  shows 
the  plaintiffs  have  made  themselves  partners 
as  to  third  persons,  they  have  in  fact  become 
general  partners,  and  as  such  are  entitled  to 
maintain  the  action:  Gray  v.  Gibson,  6  M. 
800. 

122.  One  who  brings  suit  as  against  part- 
ners must  show  the  existence  of  a  joint  con- 
tract or  joint  promise,  express  or  implied: 
Sager  v.  Tapper,  88  M.  258. 

128.  A  partner's  authority  to  use  the  firm 
name  in  a  particular  case,  and  his  partner's 
knowledge  of  or  acquiescence  in  his  doing  so, 
are  open  to  inquiry  in  an  action  against  the 
firm  based  on  bis  act ;  and  direct  questions  as 
to  his  authority  and  such  acquiescence  may 
be  asked,  subject  to  full  cross  examination: 
.Roberts  v.  Pepple,  55  M.  867. 

124.  A  firm  cannot  be  released  from  its 
debts  by  any  agreement  with  a  stranger  firm 
to  which  it  sells  out,  that  the  latter  shall  pay 
the  debts,  unless  the  creditors  accept  the  sub- 
rogation :  Hayes  v.  Knox,  41  M.  529. 

125.  A  purchase  of  partnership  assets  and 
assumption  of  responsibility  to  outgoing  part- 
ners does  not  bring  the  purchasers  into  con- 
tract relations  with  the  firm's  creditors  so  as 
to  enable  them  to  take  advantage  of  a  contract 
partly  performed  by  it:  Ayres  v.  Gallup,  44 
M.  18. 

126.  Where  dealings  with  outsiders  pass 
from  a  firm  to  its  successors,  the  liability  of 
the  old  firm  is  not  ended  unless  the  outsiders 
have  agreed  to  accept  the  liability  of  the  new 
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firm  in  its  place :  Botsford  v.  Kleinhans,  29  M. 
833. 

127.  Those  who  continue  dealing  with  a 
firm  after  its  composition  has  been  changed, 
the  new  firm  assuming  the  rights  and  obliga- 
tions 'of  the  old  one,  have  a  right  to  assume 
that  the  business  of  the  two  will  be  kept  sep- 
arate, and  cannot  be  bound  without  their 
knowledge,  consent  or  acquiescence,  by  the 
transfer  of  the  old  account  to  the  books  of  the 
new  firm,  and  by  the  continuance  of  the  old 
accounts  after  the  dissolution  of  the  old  firm ; 
nor  is  it  allowable  in  a  suit  by  them  against 
the  old  firm  to  inquire  into  their  separate 
dealings  with  the  new  one:  Ibid. 

128.  A  partner's  sale  of  his  interest  in  the 
assets  of  the  firm  does  not,  it  seems,  assign  his 
personal  indebtedness  thereto  unless  the  in- 
strument of  transfer  expressly  includes  it: 
Gardiner  v.  Fargo,  58  M.  72. 

129.  Where  a  firm  is  sued  the  partners  can- 
not claim  set-off  of  sums  due  them  individu- 
ally :  -Staffer  v.  Tupper,  38  M.  258. 

As  to  proof  of  execution  of  partnership 
paper,  see  Bills  and  Notes,  §§  275,  286-290, 
293. 

Partners  as  parties  to  actions,  see  Parties, 
g§  1,  2,  69,  111-116,  180,  183. 

Insurance  and  proofs  of  loss  by  one  partner, 
see  Insurance,  §§  27,  71-74,  259. 

As  to  attachments  and  executions  on  firm 
property,  and  the  right  of  exemption,  see  At- 
tachments, §§  100-102;  Executions,  §§  89-92, 
121.  122. 

That  one  partner  may  seek  dissolution  of 
attachment,  see  Attachment,  §  186. 

As  to  where  chattel  mortgage  on  firm  prop- 
erty should  be  filed,  see  Chattel  Mortgages, 
^  70-78. 

Where  and  to  whom  firm  property  is  to  be 
assessed  for  taxation,  see  Taxes.  III.  (c),  (d). 


IT.  Bights,  liabilities  and  remedies 

AS  BETWEEN  PARTNERS;   ACCOUNTING. 

(a)  In  general. 

ISO.  Partners  are  presumed,  in  the  absence 
of  any  showing  of  their  respective  interests, 
to  be  equal  partners :  Northrup  v.  MeOUl,  27 
M.  234. 

131.  One  partner  has  presumptively  an 
equal  interest  with  another  in  the  partnership 
property  and  an  equal  right  to  share  in  it 
when  the  partnership  is  dissolved ;  it  is  not, 
however,  an  interest  in  specific  articles,  but 
in  the  surplus  that  remains  after  the  firm 
debts  are  paid,  and  as  he  has  no  separate  prop- 


erty in  the  assets  of  the  firm,  bis  share  is  not 
separable  from  that  of  his  partner,  and  is  sub- 
ject to  the  final  adjustment  of  accounts  be- 
tween the  partners  themselves,  when  it  may 
amount  to  little  or  nothing:  Hutchinson  v. 
Dubois,  45  M.  148. 

132.  Partners  do  not  bold  as  tenants  in 
common  or  joint  tenants.  The  firm  property 
constitutes  an  identical  and  entire  interest: 
Hubbardston  Lumber  Co.  v.  Covert,  85  M.  254. 

133.  A  partner  is  not  merely  part  owner  of 
the  partnership  property;  he  has  an  entire  as 
well  as  a  joint  interest  in  the  whole  of  it,  and 
is  in  some  sense  a  trustee  of  the  partnership 
assets  as  a  trust  fund  for  the  payment  of  cred- 
itors :  Hutchinson  v.  Dubois,  45  M.  148. 

134.  In  a  case  where  the  legal  title  was  an 
equal  tenancy  in  common  the  court  established 
the  rights  of  a  deceased  partner  as  amounting 
only  to  one  third,  instead  of  one  half,  and 
prevented  an  administrator's  sale  which 
would  have  misrepresented  the  real  interest: 
Thayer  v.  Lane,  W.  200. 

135.  Where  a  partner  who  sells  out  his  in- 
terest inatfirm  to  a  third  person  takes  securi- 
ties for  the  price  they  form  no  part  of  the 
firm  assets,  but  are  his  private  property: 
aiynn  v.  Phetteplace,  26  M.  883. 

136.  Lands  conveyed  to  the  members  of  a 
partnership,  in  satisfaction  of  a  partnership 
debt,  are  to  be  regarded  for  all  purposes  of 
arranging  balances  between  the  partners, 
paying  debts  and  closing  up  the  partnership 
business,  as  personal  property :  Moran  v.  Pal- 
mer, 18  M.  867. 

137.  In  equity,  as  between  partners  them- 
selves, real  estate  purchased  by  them  with 
partnership  effects  is  partnership  property, 
and  on  the  dissolution  of  the  firm  should  be 
divided  as  such,  each  party  taking  the  same 
share  in  it  as  in  the  personal  property,  unless 
at  the  time  of  the  purchase  it  was  understood 
not  to  be  a  partnership  transaction :  Thayer  v. 
Lane,  W.  200. 

138.  Lands  that  are  part  of  a  common  part 
nership  stock  have  in  equity  the  character  of 
personalty ;  and  the  legal  title  thereto  is  sub- 
ordinated to  the  incidents  of  partnership  funds 
and  accounting :  Godfrey  v.  White,  48  M.  171. 

139.  Where  one  partner  purchased  prop- 
erty for  the  use  of  the  firm,  but  in  his  own 
name,  though  with  the  money  of  another 
partner,  and  the  property  was  actually  used 
as  firm  assets,  held,  that  the  case  did  not 
fall  within  the  principle  of  the  statute  prohib- 
iting resulting  trusts,  but  must  be  treated  as 
partnership  property :  Way  v.  Stebbins,  47  M. 
296. 

140.  Where  partners  owning  land  individu- 
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ally  agree  to  put  it  into  the  firm,  and  where, 
to  effect  this,  each  conveys  an  undivided  half 
to  the  other,  such  land  becomes  firm  assets: 
Kitteferv.  McLain,  70  M.  508. 

141.  Land  may  belong  to  a  partnership  al- 
though held  in  the  name  of  one  partner :  Will- 
iams v.  Shelden,  01  M.  811. 

142.  Two  out  of  three  partners  owned 
the  lands  which  were  occupied  for  partnership 
purposes,  as  tenants  in  common  under  the 
same  deed.  The  partnership  articles,  which 
were  on  record,  set  forth  that  it  was  agreed 
that  upon  the  fulfilment  of  certain  terms  by 
the  third  partner,  including  the  payment  by 
him  of  "  one-third  of  the  amount  paid  by  them 
for  the  real  estate  purchased  for  the  purposes 
of  said  business,"  they  would  convey  to  him 
an  equal  undivided  one-third  of  said  real  es- 
tate. Held,  that  the  partnership  articles  did 
not  make  the  lands  partnership  property,  and 
if  it  was  meant  they  should  become  so  on  pay- 
ment by  the  third  partner,  they. would  not 
come  into  the  accounting,  but  would  remain 
the  property  of  the  partners  who  held  the 
title;  one  of  the  owners  could  therefore  mort- 
gage his  interest  in  them,  and  in  a  suit  for  an 
accounting  they  could  not  be  treated  as  part- 
nership property  as  against  the  mortgagees : 
Gordon  v.  Gordon,  40  M.  601. 

143.  The  righta  of  a  firm  under  a  mort- 
gage held  by  it  are  not  affected  by  the  pur- 
chase of  the  equity  of  redemption  by  one  of 
the  partners  for  himself:  Gordon  v.  Tyler,  68 
M.  629. 

144.  Certain  land  belonging  to  an  individ- 
ual partner  was  included  as  assets  in  the  part- 
nership articles,  and  the  firm  gave  a  mortgage 
on  it.  The  owner  drew  up  a  deed  conveying 
an  undivided  half  of  it  to  his  partner,  but  it 
was  not  recorded,  and  he  afterwards  destroyed 
the  deed  and  took  up  the  mortgage  with  part- 
nership notes.  When  he  went  out  of  the  firm 
he  took  a  bond  from  his  partner  binding  the 
latter  to  pay  all  partnership  debts,  and  gave 
him  clear  title  to  the  land  which  the  partner 
bought  with  the  other  assets.-  Held,  that  by 
destroying  the  former  deed  he  would  have 
been  estopped  from  enforcing  payment  of  the 
notes  but  for  the  subsequent  conveyance  of 
clear  title,  after  which  the  notes  constituted  a 
liability  enforceable  by  suit  on  the  bond :  Mette 
v.  Feldman,  46  M.  25. 

146.  Where  property  owned  by  two  part- 
ners is  subject  to  a  mortgage,  and,  as  between 
the  two,  it  is  the  duty  of  one  to  discharge  it, 
and  the  other  pays  the  debt  on  condition  that 
the  mortgage  shall  inure  to  his  benefit,  the  lat- 
ter is  entitled  to  reimbursement,  with  inter- 


est, through  the  mortgage :  Laylin  v.  Knox,  41 
M.  40. 

146.  Where  it  was  the  duty  of  one  partner 
to  furnish  the  money  required  to  buy  a  tract 
of  land  for  the  firm  business,  the  title  to  which 
was  taken  in  his  name,  and  for  which  he  paid 
the  purchase  price,  overlooking,  however,  a 
small  sum  due  for  interest,  which  his  copart- 
ner without  express  request  subsequently  paid 
in  order  to  release  the  land  from  encumbrance, 
it  was  held,  in  a  suit  for  such  interest  money 
and  for  other  advances,  that  an  implied  re- 
quest to  pay  the  interest  might  be  inferred: 
Bates  v.  Lane,  62  II.  182. 

147.  In  the  absence  of  any  agreement  to 
the  contrary,  it  is  fair  to  presume  that  a  retir- 
ing partner  does  not  intend  that  the  partner- 
ship property  shall  be  used  for  the  individual 
benefit  of  a  partner  who  continues  the  busi- 
ness, leaving  the  debts  of  the  firm  unpaid; 
and  this  was  held  to  be  the  presumption  where 
the  retiring  partner  transferred  the  partner- 
ship effects  to  a  partner  continuing  the  busi- 
ness, who  agreed  to  pay  the  partnership  debts, 
and  gave  bond  to  that  effect:  Topliff  v.  VaO, 
H.  340. 

148.  An  indemnifying  bond  given  by  a  firm 
to  a  retiring  partner  is  intended  to  secure  him 
against  debts  of  the  firm  to  third  persons  on 
which  he  might  be  held  liable  if  the  firm  did 
not  pay  them.  It  would  not  be  regarded  as 
meant  to  cover  a  credit  to  the  partner  himself 
on  the  books  of  the  firm,  as  that  would  be  a 
debt  to  himself  for  which  he  was  himself  in 
part  responsible  as  partner:  Lambert  v.  Grif- 
fith, 60  M.  286. 

148.  Where  on  the  dissolution  of  a  copart- 
nership one  partner  purchases  the  interest  of  his 
copartners,  agreeing  to  pay  all  the  partnership 
liabilities,  the  partner  thus  retiring  may  still 
be  held  liable  by  the  creditors.  But  if  he  is 
compelled  to  pay  he  is  entitled  to  indemnity 
from  the  other  partner,  and  is  therefore  as  to 
such  other  partner  a  surety  merely  upon  the 
partnership  obligation:  Smith  v.  Shelden,  85 
M.  42. 

160.  One  member  of  a  copartnership  sold 
his  interest  to  bis  copartner  and  a  third  party, 
who  orally  agreed  "  to  see  that  all  the  debts 
of  the  old  firm  were  paid,  and  that  he,  the  re- 
tiring partner,  should  not  be  called  upon  foi 
any  of  those  debts."  Held  to  be  a  mere  con- 
tract of  indemnity,  upon  which  the  party's 
remedy  was  at  law.  Held  also,  that  the  agree- 
ment was  not  within  the  statute  of  frauds,  and 
the  actual  surrender  of  the  party's  interest  in 
the  firm  was  a  sufficient  consideration  to  sup- 
port it:  Bonebright  v.  Pease,  8  M.  818. 
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(b)  Proceedings  at  law  between  part- 
ners. 

151.  The  assignor  of  a  partnership  interest 
cannot  be  sued  by  his  assignee  and  the  re- 
maining partners  on  a  claim  held  by  the  origi- 
nal firm  against  him:  Learned  v.  Ayres,  41  M. 
877. 

162.  Neither  a  partner  nor  his  assignee  can 
maintain  an  action  at  law  against  the  firm, 
even  after  its  dissolution,  for  the  amount  of  a 
note  made  by  the  firm  to  the  partner  and  after- 
wards accidentally  destroyed  without  ever 
having  been  indorsed :  Davis  v.  Merrill,  61  M. 
480. 

153.  The  remedy  of  a  partner,  or  of  bis  as- 
signee, against  the  firm  upon  a  note  given  by 
it  to  the  partner,  must  be  in  equity,  if  any- 
where, after  the  dissolution  of  the  partner- 
ship, without  an  accounting  or  settlement: 
Ibid. 

154.  One  partner  cannot  at  law  sue  an- 
other, after  dissolution  of  the  firm,  for  the 
amount  which  would  have  been  due  him  on 
an  accounting,  unless  defendant  has  expressly 
promised  to  pay  it :  Miner  v.  Lorman,  56  M. 
212. 

155.  A  partner  after  drawing  checks  upon 
the  funds  of  the  firm  for  his  personal  use,  and 
charging  them  against  himself,  was  succeeded 
by  another  partner,  and  sold  out  his  interest 
to  the  new  firm.  Held,  that  the  new  firm 
could  not  sue  him  at  law  for  the  amount  of 
the  checks,  nor  use  them  as  offset  against  an 
action  brought  by  him  against  the  firm ;  the 
mutual  liabilities  of  the  old  firm  should  be 
settled  by  an  accounting:  Gardiner  v.  Fargo, 
58M.72. 

156.  An  obligation  legal  in  form  can  be 
sued  at  law ;  and  a  note  by  one  partner  to  an- 
other, even  if  made  to  him  as  a  trustee  for  the 
firm's  benefit,  can  be  sued  at  law  according  to 
its  terms,  and  the  defence  that  it  is  a  partner- 
ship matter  must  either  be  made  at  law  or 
under  proceedings  brought  by  defendant  in 
equity  to  establish  it:  Mitchell  v.  Wells,  54  M. 
127. 

167.  Where  no  assets  remain  after  pay- 
ment of  a  firm's  debts,  the  liability  of  one 
partner  for  money  advanced  to  him  by  the 
other  after  dissolution  beyond  the  tatter's 
share  of  the  debts  is  a  simple  money  demand, 
which  could  be  settled  without  any  legal  ob- 
stacle in  an  ordinary  action  at  law :  Wheeler 
v.  Arnold,  80  M.  804. 

168.  Proof  by  a  surviving  partner  that  he 
had  furnished  more  than  his  share  of  the  cap 
ital,  that  the  capital  was  all  absorbed,  leaving 
large  debts  and  no  assets,  and  that  he  had  paid 

vou  n— is 


debts  at  the  request  of  the  deceased  partner, 
would  authorize  a  recovery  against  the  latter'a 
estate  for  contribution :  Ibid. 

159.  Where  a  final  statement  of  accounts  is 
made  between  two  partners,  and  one  recog- 
nizes a  balance  as  due  the  other,  an  action  lies 
for  such  balance:  Miner  v.  Lorman,  59  M. 
480. 

160.  Where  one  of  a  firm  containing  more 
than  two  members  dies,  and  there  is  nothing 
to  show  that  all  the  rest  stand  as  one  partner 
only,  a  balance  in  the  partnership  affairs  in 
decedent's  favor  cannot,  in  a  court  of  law,  be  ' 
offset  against  a  claim  against  his  estate  by  the 
survivors:  Elder's  Appeal,  89  M.  474 

161.  Honey  furnished  by  one  partner  to 
another  to  enable  him  to  meet  his  obligations 
to  the  firm  is  a  personal  claim,  and  has  noth- 
ing to  do  with  a  final  partnership  accounting, 
unless  connected  with  it  by  some  special  deal- 
ing, and  an  action  at  law  lies  for  its  recovery : 
Bates  v.  Lane,  62  M.  132. 

162.  One  who  has  sold  stock  and  leased  a 
store  to  a  firm  and  has  then  taken  a  partner- 
ship interest  in  the  business  can  offset  the 
amount  due  him  on  snch  sale  and  lease  in  an 
action  against  him  by  the  firm,  and  need  not 
leave  it  to  a  partnership  accounting  already 
pending:  Kinney  v.  Bobison,  52  M.  889. 

163.  Where  one  partner  has  paid  firm 
debts  from  his  private  funds  at  the  other's  re- 
quest on  the  latter's  promise  to  pay  half  the 
amount,  he  may,  after  dissolution  of  the  firm, 
offset  so  much  against  an  independent  claim 
for  which  his  former  partner  sued  him  at  law ; 
and  this  though  a  suit  in  equity  was  pending 
for  a  partnership  accounting:  Cilley  v.  Van 
Patten,  58  M.  404. 

164.  A  claim  of  one  partner  in  a  suit 
against  the  other  upon  a  contract  not  con- 
nected with  the  partnership  affairs  cannot  be 
subjected  to  a  set-off  in  favor  of  the  other 
partner  arising  out  of  such  affairs  where  there 
has  been  no  accounting  and  no  balance  found 
due  to  the  other  after  a  final  liquidation  of  the 
firm's  indebtedness:  Bandall  v.  Baird,  66  M. 
812. 

(o)  Accounting  in  chancery. 

That  delay  by  an  excluded  partner  for  more 
than  six  years  in  seeking  an  accounting  is 
fatal  unless  the  partnership  articles  are  under 
seal  and  contain  covenants,  see  Equity,  §  601. 

166.  Proceedings  between  partners  for  an 
accounting  are  always  for  the  principal  pur- 
pose of  reaching  a  statement  of  money  bal- 
ances and  a  division  of  assets  as  personalty. 
Lands  may  be  involved,  but  the  locality  of  the 


Digitized  by 


Google 


274 


PARTNERSHIP,  IV  (c?. 


lands  does  not  affect  the  jurisdiction  of  the 
court,  which  depends  upon  the  residence  of 
the  parties:  Godfrey  v.  White,  43  M.  171. 

166.  Where  partnership  articles  provided 
that  the  partnership  should  expire  by  limita- 
tion, but  the  business  was  allowed  to  run  on 
until  a  later  date  when  a  new  firm  was  formed, 
leaving  out  one  of  the  original  partners,  and 
bringing  in  another,  it  was  held  that  the  part- 
ner who  was  dropped  had  a  right  to  an  ac- 
counting from  the  members  of  the  new  firm : 
Near  v.  Lowe,  49  M.  482. 

167.  After  a  partner  has  sold  out  his  inter- 
est in  a  firm  his  former  copartner  has  the 
right,  as  against  him,  to  have  the  concern 
wound  up,  but  this  can  be  done  only  by  bring- 
ing in  all  parties  concerned,  and  by  seeking  a 
distribution  and  an  accounting.  The  pur- 
chasers from  the  retiring  partner  take  such  in- 
terest as  he  would  have  had  and  no  more,  and 
that  would  ordinarily  be  subject  to  the  final 
settlement,  and  the  purchasers  therefore  be- 
come parties :  Glynn  v.  Phetteplaee,  26  M.  883. 

168.  The  fact  that  a  partner  has  sold  his  in- 
terest to  a  third  person  and  has  agreed  to  re- 
ceive from  him  a  certain  sum  until  he  is  fully 
paid  does  not  deprive  him  of  his  right  to  file  a 
bill  against  his  copartner  for  dissolution  and 
accounting:  Russell  v.  White,  63  M.  409. 

169.  Probate  proceedings  for  discovery  do 
not  bar  an  otherwise  proper  suit  in  equity  for 
winding  up  the  partnership  concerns :  Perrin 
v.  Lepper,  49  M.  847. 

170.  Where  the  parties  to  a  suit  for  a  part- 
nership accounting  have  agreed  by  their 
pleadings  that  their  firm  was  dissolved  before 
suit  was  brought,  neither  can  afterward  claim 
the  contrary,  especially  if  he  has  made  no  ap- 
plication to  the  court  for  leave  to  change  bis 
pleading  but  has  given  evidence  in  its  support: 
Candler  v.  Stange,  53  M.  479. 

171.  Partnership  lands  cannot  be  distin- 
guished from  other  assets  for  purposes  of  ac- 
counting and  settlement:  Godfrey  v.  White, 
43  M.  171. 

172.  No  allowance  should  be  made  in  a 
partnership  accounting  for  matters  antedating 
the  partnership,  even  though  relevant  as  evi- 
dence: Wells  v.  Babeock,  56  M.  376. 

173.  Neither  partner  need  submit  to  an 
overhauling  of  his  business  and  accounts  for  a 
period  not  within  the  time  fixed  by  their 
pleadings  and  consent  decree:  Candler  v. 
Stange,  53  M.  479. 

174.  Any  reasonable  expense  incurred  by 
i  either  member  of  a  firm,  with  or  without  the 

consent  of  the  rest,  in  the  legitimate  prosecu- 
tion of  the  partnership  business,  and  for  the 
benefit  of  the  parties,  should  be  allowed  upon 


a  partnership  accounting.  So  held  of  the  ex- 
pense of  exploring  premises  leased  to  the  firm 
for  mining:  Sweeney  v.  Neely,  53  M.  421. 

176.  Where  one  partner  furnished  tim- 
bered land  to  be  lumbered  by  the  firm,  and 
also  furnished  tools  and  outfit  for  the  work, 
and  was  to  be  paid  interest  upon  his  moneys 
invested,  the  agreed  cost  of  the  timber  was 
properly  taken  as  the  cost  of  the  land,  lees  its 
value  as  stripped  and  returned  to  him,  since 
the  land  itself  was  not  to  be  used :  and  land 
from  which  no  timber  was  taken  should  not 
be  considered  in  an  accounting,  nor  should  the 
firm  be  charged  with  taxes  on  land  for  which 
he  received  credit.  And  it  was  proper  to  al- 
low for  outfit  at  the  difference  between  its 
first  cost  and  the  value  of  what  was  left  when 
the  firm  dissolved,  the  wear  and  tear  being  in 
some  degree  a  consumption  of  it  and  conse- 
quent diminution  of  profits:  WeBs  v.  Babcoak, 
56  M.  276. 

176.  Where  an  agreement  for  a  settlement 
of  partnership  accounts  provided  that  sums 
found  due  to  either  party  should  be  added  to, 
or  deducted  from,  an  agreed  sum  to  be  paid 
to  one  of  them,  the  party  claiming  the  benefit 
of  any  such  additions  or  reductions  has  the 
burden  of  proving  that  the  amount  has  been 
received  and  not  accounted  for,  or  paid  out 
and  not  credited :  Lambert  v.  Griffith,  44  M.  65. 

177.  Where  a  credit  to  a  partner  appeared 
upon  the  books  of  the  firm  and  was  distinctly 
ascertained,  it  was  regarded  as  having  been 
included  in  the  partnership  settlement,  which 
was  evidently  meant  to  leave  nothing  unpro- 
vided for:  Lambert  v.  Griffith,  50  M.  286. 

178.  Where  a  partner  had  turned  over  to 
the  firm  certain  securities  to  be  used  in  paying 
for  property  purchased  by  them,  and  the  firm 
credited  him  with  them  and  guaranteed  them 
to  the  party  to  whom  they  were  given,  and 
when  a  deficiency  afterwards  arose  the  part- 
ner who  had  been  credited  took  back  the  title 
to  a  part  of  the  mortgaged  premises,  it  was  to 
that  extent  proper  to  charge  back  the  securi- 
ties to  him :  Harrison  v.  Dewey,  46  M.  173. 

179.  Upon  a  bill  for  partnership  account- 
ing it  appeared  that  no  loss  had  occurred  in 
the  business,  but  that  defendant  had  kept  no 
such  books  as  would  enable  full  accounts  to 
be  stated.  Held  proper  to  require  defendant 
to  account  for  all  the  money  put  into  the  busi- 
ness by  complainant :  Robertson  v.  Gibb,  88  M. 
165. 

180.  A  partner  must  use  his  best  efforts 
and  judgment  in  promoting  the  firm  business 
without  further  compensation  than  his  share 
in  the  profits:  Heath  v.  Waters,  40  M.  457. 

181.  The' sickness  of  a  partner  is  one  of  the 
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risks  incidental  to  partnership  business,  and 
does  not  give  another  partner  any  claim  for 
personal  services  in  conducting  the  entire 
business  if  the  partnership  articles  do  not  pro- 
vide for  any :  Ibid. 

162.  Failure  in  duty  as  a  partner  may  be 
a  ground  for  dissolving  the  partnership,  but 
not  a  claim  by  diligent  partners  for  compensa- 
tion :  Godfrey  v.  White,  43  M.  171. 

183.  Partners  cannot  ordinarily  claim  al- 
lowances for  services  exceeding  those  of  their 
associates;  but  where  those  who  do  not  ex- 
pect to  be  personally  charged  with  the  busi- 
ness of  the  firm  perform  special  services,  it  is 
proper  to  allow  them  compensation  beyond 
their  share  of  the  profits  if  they  had  an  under- 
standing with*  the  others  that  they  were  to  be 
compensated  for  them :  Ibid. 

As  to  when  interest  is  charged  against  one 
partner  in  favor  of  the  other  on  advances, 
etc.,  see  Interest,  §§  81-88,  60,  84 

184.  Complainant,  after  a  dissolution  of 
partnership  between  himself  and  defendant, 
obtained  a  temporary  injunction  restraining 
defendant  from  disposing  of  the  firm's  assets, 
but  afterwards  the  injunction  was  modified  by 
requiring  both  parties  to  file  a  bond  to  account 
for  the  assets,  and  allowing  either  to  dispose 
of  the  assets,  but  not  below  cost.  Without 
filing  bond  complainant  took  possession  of  a 
large  part  of  the  firm  property,  and  sold  it  for 
less  than  cost,  without  authority  from  defend- 
ant. Held,  that  on  an  accounting  complain- 
ant was  not  entitled  to  an  allowance  in  his 
favor  of  the  losses  on  the  assets  that  went  into 
his  bands,  and  that  his  irregular  and  unauthor- 
ised conduct  precluded  him  from  relief:  Kin- 
ney v.  Robinson,  86  M.  113. 

186.  Where,  on  division  of  partnership 
assets,  one  partner  has  taken  certain  accounts 
at  their  face,  and  been  charged  with  them  as 
moneys  he  could  collect,  it  is  not  error,  on  a 
subsequent  accounting  in  eqnity  between  the 
parties,  to  allow  such  partner  for  money  re- 
ceived from  debtors  during  the  partnership 
by  a  representative  of  the  other  partner,  and 
not  credited  on  the  books,  these  payments  re- 
ducing the  real  amount  of  the  accounts  be- 
low what  they  had  appeared  to  be:  IScOunn 
v.  Hanlin,  29  M,  476. 

186.  In  a  suit  in  equity  for  an  accounting 
an  independent  claim  of  one  copartner 
against  the  firm  cannot  be  applied  on  the 
atnonnt  found  due  him  from  the  .firm :  Kin- 
ney v.  Tabor,  63  M.  517. 

187.  A  fair  compromise  deliberately  made 
by  partners  in  settling  their  accounts  ought 
not  to  be  disturbed  on  a  bill  for  an  accounting 
where  no  false  charges  or  omissions  of  specific 


credits  are  shown :  Harrison  v.  Dewey,  40  M. 
178. 

168.  A  settlement  between  partners  which 
does  not  seem  to  have  been  unfair  will  not  be 
disturbed  at  the  instance  of  one  who  has  not 
within  a  reasonable  time  repudiated  its  terms, 
nor  taken  any  steps  to  rescind  it :  McOunn  v. 
Hanlin,  20  M.  476. 

186.  The  decree  in  a  suit  for  accounting 
cannot  provide  for  partition  unless  by  con- 
sent. The  partners  have  a  right  to  have  the 
assets  disposed  of,  if  they  desire;  and  lands 
not  sold  are  left  as  a  distinct  tenancy  in  com- 
mon :  Godfrey  v.  White,  43  M.  171. 

180.  A  decree  for  the  settlement  of  part- 
nership accounts  was  affirmed  on  the  facts : 
Wingarden  v.  Verhage,  66  M.  14. 

As  to  costs  on  accounting,  see  Costs,  §§  171, 
250. 

As  to  receivership  in  cases  of  partnership 
accounting,  see  Receivers. 

As  to  appeals  in  suits  for  accounting,  see 
Appeal,  II,  (b),  7,  8. 

V.  Dissolution  and  its  effect. 

(a)    What  works   dissolution;    notice. 

181.  A  partnership  may  be  dissolved  at  the 
will  of  either  party  where  the  agreement  is 
silent  as  to  its  duration :  Buck  v.  Smith,  29  M. 
16*. 

182.  A  firm  is  dissolved  by  the  death  of  a 
partner  unless  the  partnership  articles  pro- 
vide for  continuance:  Roberts  v.  Keleey,  38 
H.  602;  Jennets  v.  Carleton,  40  M.  848. 

183.  Partnership  relations  between  a  man 
and  a  woman  are  dissolved  by  their  marriage ; 
and  the  man's  continued  possession  of  prop- 
erty owned  by  the  woman  but  used  by  the 
firm  is  by  virtue  of  a  license  merely,  which 
would  cease  at  her  death :  Bassett  v.  Shepard- 
son,  62  11  & 

194.  A  partnership  is  dissolved  unless 
equity  can  interfere  when  one  of  the  firm 
takes  exclusive  possession  and  gives  notice  of 
dissolution  to  the  others  and  the  public :  Solo- 
mon v.  Kirkwood,  55  M.  256. 

185.  The  bankruptcy  of  partners  dissolves 
the  partnership.  And  if,  after  the  bank- 
ruptcy, the  partners  continue  the  same  kind 
of  business  under  the  same  partnership  name, 
it  is  a  new  partnership :  Atwood  v.  Qillett,  2 
D.  206. 

196.  Whether,  where  the  duration  of  a 
partnership  is  not  fixed  by  the  agreement 
therefor,  either  partner  cannot  dissolve  it  at 
pleasure,  quere.    Whether  any  condition  or 
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limitation  as  to  its  duration  can  be  ingrafted 
on  the  partnership  contract  as  an  implication 
from  its  nature,  quere:  Walker  v.  Whipple, 
68  M.  476. 

197.  Such  notice  of  the  dissolution  of  a 
partnership  is  sufficient  as  is  likely  to  make 
the  fact  generally  known  in  the  locality  con- 
cerned, and  to  those  with  whom  business  is 
done :  Solomon  v.  Kirkwood,  55  M.  256. 

188.  Persons  having  no  knowledge  of  a 
partnership  are  not  entitled  to  notice  of  a  dis- 
solution: Chamberlain  v.  Dow,  10  M.  819. 

(b)  Powers  and  liabilities  of  partners 
after  dissolution. 

190.  A  dissolution  of  partners  puts  an  end 
to  the  authority  of  one  partner  to  bind  the 
other  by  contracts.  If  the  firm  has  been  dis- 
charged from  its  debts  in  bankruptcy  he  can- 
not revive  a  debt  afterwards  by  acknowledg- 
ment of  it:  Atwood  v.  Oillett,  2  D.  206. 

200.  Each  member  of  a  firm  that  has  been 
dissolved  has  a  right,  unless  otherwise  pro- 
vided to  continue  in  the  business  in  competi- 
tion with  the  other,  so  long  as  neither  can  be 
held  on  the  other's  contracts:  Smith  v.  Wal- 
ker, 57  M.  457. 

201.  A  surviving  partner  cannot  bind  co- 
survivors  by  signing  the  firm  name  without 
their  express  authority  or  ratification :  Jenness 
v.  Carleton,  40  M.  848. 

202.  On  the  dissolution  of  a  copartnership 
the  partner  intrusted  with  the  winding  up  of 
the  business  has  no  authority  to  give  notes  of 
the  firm  in  settlement  of  partnership  debts  so 
as  to  bind  the  other  partners  to  an  extension 
of  time  of  payment  with  an  increased  rate  of 
interest.  And  this  is  so  whatever  may  be  the 
rule  as  to  giving  a  mere  acknowledgment  of 
the  amount  due  in  the  form  of  a  due-bill  or 
L  O.  U. :  Smith  v.  Shelden,  85  M.  43. 

203.  A  surviving  partner  cannot,  without 
express  authority,  bind  co-survivors  by  a  time 
note  in  the  firm  name,  even  for  an  indebted- 
ness that  occurred  before  the  firm  was  dis- 
solved by  the  death  of  one  of  its  members : 
Matteson  v.  Nathanson,  38  M.  877. 

204.  A 'member  of  a  firm  that  has  been  dis- 
solved by  the  death  of  a  partner  cannot  bind 
the  survivors  by  indorsing  a  note  in  the  firm 
name  unless  they  ratify  his  act,  even  though 
the  note  may  have  been  given  for  a  debt  of 
the  firm:  Carleton  v.  Jenness,  42  M.  110. 

205.  Where  goods  are  ordered  by  one  mem- 
ber of  a  firm,  and  the  order  has  not  been 
accepted  nor  the  goods  shipped  until  after  no- 
tice of  its  dissolution,  and  the  shipment  varies 
from  the  terms  of  the  order,  the  retiring  part- 


ner will  not  be  bound  to  it,  nor  will  he  be 
bound  if  the  conditions  of  the  order  are 
waived  after  the  dissolution  by  the  remaining 
partner:  Ooodspeed  v.  Wiard  Plow  Co.,  45  M. 
822. 

206.  Upon  the  death  of  one  partner  a  cause 
of  action  belonging  to  the  firm  survives  in 
favor  of  the  other:  Tetter  v.  Weihtrell,  9  M. 
464. 

207.  In  an  action  against  a  surviving  part- 
ner a  debt  which  became  due  from  himself 
separately,  before  or  after  his  partner's  death, 
may  be  included:  Newberry  v.  Trowbridge,  18 
M.  268. 

208.  The  right  of  action  at  law  for  any 
trespass  on  the  property  of  a  firm,  a  member 
of  which  has  died,  rests  solely  in  the  survivor: 
Pfeffer  v.  Steiner,  27  M.  537. 

209.  Surviving  partners  can  recover  in 
their  own  names  for  goods  belonging  to  the 
firm,  but  sold  by  them,  without  joining  the 
representatives  of  the  deceased  partner,  or  ob- 
taining an  assignment  or  organizing  a  new 
firm:  Bassett  v.  Miller,  89  M.  133. 

210.  One  cannot  sue  as  surviving  partner 
upon  a  cause  of  action  that  arose  out  of  a 
transaction  which  did  not  take  place  until 
after  the  firm  was  dissolved  by_his  copartner's 
death :  Mead  v.  Raymond,  53  M.  14. 

211.  Where,  after  the  death  of  a  partner, 
one  of  his  survivors  has  taken  no  part  with 
the  re&t  in  carrying  on  partnership  tusinesH, 
he  is  not  bound  by  any  implication  that  they 
constitute  a  new  firm :  Matteson  v.  Nathan- 
son,  88  M.  877. 

212.  After  the  death  of  a  member  of  a 
firm  his  son  engaged  actively  in  the  business 
under  the  old  style,  without  new  partnership 
articles,  and  a  promissory  note  in  the  firm 
name  was  given  to  a  party  in  the  regular 
course  of  business.  Held,  that  the  surviving 
partner  and  the  son  were  liable  on  the  note  in 
the  hands  of  a  bona  fide  bolder  without  no- 
tice, even  though  another  person  has  mean- 
while taken  the  place  of  the  surviving  partner 
in  the  business,  and  has  given  him  a  bond  to 
indemnify  him  against  claims  against  the  old 
firm:  Swift  v.  Mead,  62  M.  318. 

213.  A.  and  B.  were  partners  in  carrying 
on  a  hotel.  Pending  negotiations  for  a  re- 
newal of  the  lease  under  which  they  held  the 
property  A.  became  insane,  and  his  death  ap- 
peared imminent.  B.  negotiated  for  a  lease 
to  be  taken  by  himself  in  case  A.  should  die 
or  should  not  recover  his  reason,  and  upon  A. 'a 
death,  which  soon  occurred,  B.  took  a  lease. 
Held,  that  A.'s  representatives  had  no  interest 
therein,  nor  had  they  in  the  good-will  of  the 
business,  for  the  reason  that  the  good-will  was 
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incident  to  the  use  of  the  property ;  that  they 
could  claim  no  interest  in  the  profits  of  the 
business  after  A.'s  death  and  pending  a  settle- 
ment, because  of  B.'s  use  of  the  furniture  in 
the  hotel,  they  having  objected  to  its  use  bat 
enjoined  its  removal ;  that  they  could  hold  B. 
liable  only  for  its  deterioration  while  so  used ; 
and  that  they  could  not  charge  B.  for  losses  to 
the  business  during  alterations  and  improve- 
ments made  before  A.'s  death,  and  which 
both  A.  and  B.  contemplated  would  be  made 
np  by  increased  profits  under  the  new  lease : 
Chittenden  v.  Witbeck,  50  M.  401;  Witbeek  v. 
Chittenden,  50  M.  426. 

214.  A  partner  after  the  firm's  dissolution, 
whereof  a  creditor  had  not  yet  learned,  sent 
him  his  individual  note  for  the  firm's  debt, 
and  afterwards  sent  him  notice  to  the  effect 
that  he  had  bought  out  the  business,  and 
would  make  some  turn  to  adjust  the  firm's 
liabilities  and  save  the  creditor  from  loss. 
Subsequently  the  latter  extended  the  note, 
and,  the  maker  dying  insolvent,  sued  the  sur- 
viving partner  on  open  account.  Held,  that 
whether  the  notice  to  plaintiff  charged  him 
with  knowledge  that  the  maker  assumed  the 
firm's  liabilities  —  in  which  case  defendant 
stood  as  surety  and  was  discharged  by  the  ex- 
tension —  was  for  the  jury :  Johnson  v.  Em- 
erick.  70  M.  214. 

215.  A  firm  dissolved  after  ordering  a  lot 
of  merchandise,  but  it  was  all  forwarded  be- 
fore the  consignors  knew  of  the  dissolution, 
and  after  they  learned  of  it  they  took  a  note, 
made  in  the  firm  name  by  the  remaining  part- 
ner, for  the  amount  due.  They  afterwards 
brought  suit  against  both  partners  on  the  com- 
mon counts,  and  on  the  note.  Held,  (1)  that 
the  retiring  partner  could  not  be  held  upon  the 
note  against  his  objection,  as  after  the  disso- 
lution the  other  could  not  bind  him ;  but  (2) 
that  an  action  on  the  common  count  for  goods 
sold  and  delivered  would  lie  against  both  for 
the  debt :  Ooodspeed  v.  South  Bend  Plow  Co. , 
45  M.  287. 

216.  The  presentation  to  and  allowance  by 
commissioners  on  the  estate  of  a  deceased  part- 
ner of  a  partnership  debt  does  not  make  it 
necessary,  in  an  action  by  the  creditor  against 
the  surviving  partners  for  the  same  debt,  to 
show  that  he  has  exhausted  his  remedy  against 
the  estate  of  the  deceased  partner:  Manning 
v.  William*,  2  M.  105. 

217.  Three  days  after  the  death  of  W., 
who,  though  without  a  partner,  bad  been  car- 
rying on  business  under  the  name  of  W.  & 
Co.,  defendant  went  to  his  store  and  bought 
goods,  which  were  delivered  to  him,  making 
payment  by  check  at  first  drawn  to  W.  & 


Co.,  but  afterwards  changed  by  defendant,  at 
the  request  of  W.'s  former  clerk,  so  as  to  be 
payable  to  bearer,  this  being  done  on  account 
of  W.'s  death.  The  check  was  cashed  by  W.'s 
clerk,  who  paid  over  the  money  to  W.'s 
widow.  She  refused  to  pay  over  to  W.'s  ad- 
ministrator, who  then  brought  trover  against 
defendant  for  the  goods.  Defendant,  who 
had  previously  had  dealings  with  W.,  claimed 
that  he  supposed  when  be  bought  the  goods 
that  he  was  buying  from  a  surviving  partner 
of  W.,  being  misled  by  the  name  under  which 
the  business  was  done.  Held,  that  defendant 
was  liable:  Brennan  v.  Pardridge,  67  M.  449 
(Nov.  8,  '87). 

(c)  Settlement  by  surviving  partners. 

216.  A  surviving  partner  is  entitled  to  use 
the  partnership  real  estate  as  firm  assets  so  far 
as  needed  to  settle  the  affairs  of  the  firm,  and 
the  heirs  of  a  deceased  partner  hold  the  legal 
estate  as  trustees  for  the  equitable  purposes  of 
the  firm:  Merritt  v.  Dickey,  88  M.  41. 

219.  Partnership  property  vests  in  the  sur- 
viving partner,  subject  to  the  firm  debts,  and 
the  heirs  of  a  deceased  partner  in  whose  name 
it  was  purchased  cannot  retain  it  until  pay- 
ment of  such  debts:  Way  v.  Stebbins,  47  M. 
296. 

220.  After  dissolution  by  the  death  of  a 
partner  the  settlement  of  partnership  affairs  is 
left  to  the  survivor,  who  may,  at  a  proper 
time,  be  required  to  account  to  decedent's  per- 
sonal representative :  Robert*  v.  KeUey,  88  M. 
602. 

221.  The  right  and  duty  to  wind  up  the 
business  of  a  partnership  after  it  has  been  dis- 
solved by  death  is  an  incident  of  the  partner- 
ship and  rests  with  the  survivor  as  a  result  of 
survivorship:  Loomi*  v.  Armstrong,  49  M. 
621. 

222.  A  surviving  partner  having  the  legal 
right  to  the  possession  of  the  partnership 
lands,  a  court  of  equity  will  not  deprive  him 
of  that  right,  unless  upon  proof  of  misman- 
agement or  danger  to  the  partnership  effects : 
Connor  v.  Allen,  H.  871. 

223.  The  surviving  partner  (or  partners) 
holds  the  entire  legal  title  to  all  the  partner- 
ship assets :  Barry  v.  Briggt,  22  M.  201 ;  Bas- 
*ett  v.  Miller,  89  M.  188;  Blodgett  v.  Muske- 
gon, 60  H.  580. 

224.  A  sole  surviving  partner  has  a  right, 
acting  honestly  and  with  reasonable  discre- 
tion and  diligence,  to  dispose  of  the  assets  as 
he  pleases,  to  settle  all  debts  against  the  con- 
cern, to  make  any  compromise  be  may  deem 
necessary,  and  to  turn  the  assets  into  an  avail- 
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able  and  distributable  form:  Barry  v.  Briggs, 
22  M.  201. 

226.  A  surviving  partner  is  entitled  to  the 
proceeds  of  the  sale  of  bis  deceased  partner's 
interest  in  partnership  lands  disposed  of  by  an 
administrator;  and  where  he  has  bid  off  the 
interest  himself  without  paying  the  price  to 
the  administrator,  bondsmen  of  the  latter  can- 
not be  held  liable  for  the  administrator's  fail- 
ure to  collect  the  bid,  the  remedy  of  the  estate 
being  against  the  surviving  partner,  as  such, 
to  compel  a  faithful  settlement  of  the  firm 
business  out  of  the  assets,  all  of  which  he  is 
entitled  to  control:  Merritt  v.  Dickey,  88 
M.  41. 

226.  The  representatives  of  a  deceased 
partner  have  no  right  of  possession,  and  noth- 
ing but  an  equitable  interest  in  the  partner- 
ship property,  until  the  business  of  the  part- 
nership has  been  settled  and  its  debts  paid ; 
and  though  this  equitable  interest  may,  in 
equity,  make  them  tenants  in  common  with 
the  surviving  partner,  subject  to  the  debts  of 
the  firm  and  a  final  settlement,  it  does  not 
constitute  them  tenants  in  common  at  law: 
Pfeffer  v.  Steiner,  27  M.  537. 

227.  A  surviving  partner  who  is  closing  up 
the  firm  business  is  bound  to  pay  over  to  the 
decedent's  estate,  as  fast  as  realized,  its  share 
of  all  money  not  needed  to  pay  debts :  Heath 
v.  Waters,  40  M.  457. 

228.  A  surviving  partner,  though  legally 
vested  with  title  to  all  firm  assets,  is  also 
trustee  to  dispose  of  them  for  the  best  inter- 
ests of  decedent's  estate;  and  is  bound  to 
keep  its  representative  fully  informed  of  their 
condition:  Ibid. 

229.  A  surviving  partner  procured  from 
the  executrix  of  the  deceased  the  transference 
to  him  of  a  certain  partnership  claim,  in  com- 
pensation for  his  services  in  conducting  the 
entire  business  during  decedent's  illness,  and 
suppressed  this  claim  from  the  inventory  of 
the  partnership  estate.  Held,  that  this  trans- 
action operated  as  a  fraud  in  law :  Ibid, 

280.  A  surviving  partner,  by  misrepresen- 
tations and  fraudulent  dealing,  procured  from 
the  decedent's  administratrix,  who  was  also, 
as  he  knew,  trustee  for  decedent's  children,  a 
conveyance  of  partnership  interests  belonging 
to  decedent's  estate  for  much  less  than  their 
actual  value.  Held,  that  the  use  of  the  prop- 
erty thus  wrongfully  appropriated  must  be 
regarded  as  a  continued  use  of  the  partner- 
ship assets  never  accounted  for,  which  the 
survivor  might  properly  be  decreed  to  make 
good  to  the  administratrix  on  a  bill  brought 
by  her  for  an  accounting:  Ibid. 

231.  As  against  the  heirs  of  a  deceased 


partner  a  surviving  partner  cannot  mortgage 
the  decedent's  interest  in  partnership  lands 
for  his  own  individual  debts,  or  for  any  pur- 
pose except  to  close  up  the  business  and  pay 
partnership  debts,  and  such  a  mortgage  can- 
not be  enforced  by  one  who  took  it  under  cir- 
cumstances that  put  him  on  inquiry:  Brown 
v.  Watson,  66  M.  228. 

282.  A  surviving  partner  cannot  claim 
compensation  from  the  estate  of  a  deceased 
partner  for  his  personal  services  in  winding 
up  the  business  after  the  partnership  has  been 
dissolved  by  the  latter's  death,  unless  it  has 
been  agreed  that  he  shall  be  compensated: 
Loomis  v.  Armstrong,  49  M.  531,  63  M.  855. 

233.  A  decree  against  surviving  partners 
for  an  accounting  for  assets  of  which  they  had 
jointly  taken  possession  should  be  against 
them  jointly  for  the  whole  anxmnt,  and  not 
severally  for  the  sums  into  which  they  divided 
it  between  themselves:  Bundp  v.  Yownatu, 
44  M.  876. 

As  to  when  surviving  partner  is  charged 
with  interest,  see  Inteekst,  §§  46-40. 


PABTY  WALLS. 

1.  A.,  having  put  up  a  brick  building,  sold 
to  the  adjoining  owner,  B. ,  a  half  interest  in 
a  side  wall  to  be  used  as  a  party  wall  in  a 
building  which  B.  was  putting  up.  C.  was  also 
building  next  beyond  B.,  and  the  new  build- 
ings went  up  together  as  one.  Their  founda- 
tion was  laid  before  the  sale  of  the  wall  was 
made.  After  the  new  buildings  wer»  finished 
A.  sued  C.  for  injuries  resulting  to  A.  *s  building 
from  alleged  defects  in  the  construction  of 
C.'s.  The  trial  judge  charged  that  there  could 
be  no  recovery  if  the  defect  was  in  this  gen- 
eral foundation,  nor  unless  it  was  in  the  foun- 
dation of  a  vault  that  was  in  C.'s  building. 
The  defence  claimed  that  A.'s  building  was  in 
the  same  condition  before  C.'s  was  erected  as 
afterward.  Verdict  was  for  defendant.  Held, 
(1)  that  the  instruction  was  too  broad,  as  A.  and 
C.  had  no  contract  relations  which  would  pre- 
clude A.  from  suing;  and  (2)  that,  as  there  was 
some  evidence,  though  slight,  that  the  injury 
was  in  part  due  to  a  defect  in  the  foundation 
proper  of  C.'s  building,  the  instruction  could 
not  be  said  to  be  harmless  on  the  ground  that 
the  verdict  covered  all  defects:  Feige  v.  First 
National  Bank,  58  M.  164. 


PATENTS. 

1.  Re-issue  of  a  patent  is  to  cure  defects, 
and  cannot  destroy  vested  righto;  and  under 
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a  re-issue  to  other  persons  tbaa  the  original 
patentees,  purchasers  who  have  notice  of  pre- 
vious equities  axe  bound  by  them:  Harrison 
v.  IngersoU.  56  M.  8ft. 

2.  U.  a  Eev.  Stat.  §  4898,  requiring  assign- 
ments of  patents  to  be  recorded,  is  only  for 
the  purpose  of  protecting  innocent  purchasers : 
Ibid. 

8.  A.  agreed  to  sell  to  B.  an  interest  in  two 
inventions,  for  the  former  of  which  only  a 
patent  had  been  obtained.  A  deed  was  duly 
executed  by  A.  conveying  his  interest  in  this 
patent  Subsequently  A,  obtained  a  patent 
for  the  second  invention.  Held,  that  the  deed 
could  not  be  construed  so  as  to  include  A.'s 
interest  in  the  second  invention:  Warren  v. 
Cole,  15  M.  265. 

4.  The  assignee  of  a  patent-right  agreed  to 
pay  the  patentee  a  certain  sum  "for  each  and 
every  one  of  said  machines  sold  or  caused  to 
be  sold  by  him."  Held,  that  this  covered  any 
transfer  by  him  of  the  mere  right  to  use  the 
machine,  and  any  "  settlements  "  made  with 
persons  who  were  using  machines  of  the  kind : 
Bodgers  v.  Torrcmt,  43  M.  113. 

6.  A  machine  may  be  sold  independently  of 
the  patent-right ;  and  if  sold  or  taken  on  execu- 
tion a  purchaser  does  not  acquire  a  right  to 
use  it  under  the  patent:  Ibid. 

8.  A  contract  to  allow  one  to  use  a  patented 
improvement  is  broken  by  suing  out  andjserv- 
in£  an  injunction  to  restrain  him  from  doing 
so:  Sullinga  v.  Goodyear  Co.,  36  M.  814. 

7.  A  license  to  use  an  improvement  covered 
by  a  patent  need  not  be  in  writing:  Nichols  v. 
Marsh,  61  M.  509. 

8.  Complainants  under  an  oral  arrangement 
were  licensed  to  use  a  certain  patented  im- 
provement. They  executed  the  arrangement 
on  their  part ;  and  as  defendant's  open  denial 
of  their  rights  bad  a  tendency  to  prevent  sales, 
it  was  held  that  defendant  could  be  compelled 
to  give  them  a  written  license :  Ibid. 

9.  By  written  contract  defendants  were 
licensed  to  make  and  sell  a  patented  article, 
the  license  to  be  terminable  on  notice  by  the 
licensor  npon  the  licensees'  failure  to  pay  the 
agreed  royalty;  royalty  due  at  the  time  of 
service  of  notice  not  to  be  discharged.  Held, 
that  the  licensees  could  terminate  the  license 
by  written  notice,  and  were  not  liable  —  under 
the  contract — for  subsequent  use  of  the  in- 
vention: Garver  v.  Bement,  69  M.  149  (March 
V88> 

10.  One  who,  in  consideration  of  the  trans- 
fer to  him  of  an  exclusive  right  in  a  patent 
improved  cheese-safe,  agrees  to  use  all  reason- 
able diligence  is  the  manufacture  and  sale, 
and  to  pay  a  royalty  on  each  of  such  safes 


sold,  is  not  bound  to  use  extra  efforts  to  dis- 
pose of  such  safes,  or  to  withhold  other  safes 
from  competition :  Forncrook  Manuf.  Co.  v. 
Barnum  Wire  Works,  63  M.  195. 

11.  One  who  agrees  to  pay  royalties  on 
sales  of  cheese-safes  containing  a  patented 
wire-cloth  curtain  which  accommodates  itself 
by  means  of  certain  devices  to  the  change  of 
direction  from  upward  to  horizontal  is  not 
subject  to  such  royalty  for  selling  safes  con- 
taining curtains  of  slats  fastened  to  a  cloth 
back,  and  occupying  an  analogous  position 
and  purpose  to  the  wire-cloth  curtains  pat- 
ented: Ibid. 

12.  Where  one  agrees  to  pay  a  royalty  on 
each  sale  by  him  of  a  patented  article,  such 
royalties  "  to  cease  if  the  patent  is  declared 
void,"  be  must  pay  the  royalties,  whether  or 
not  the  patent  is  valid  for  what  it  distinctly 
claims,  until  it  is  declared  invalid  in  the  fed- 
eral courts:  Ibid. 

As  to  jurisdiction  of  courts,  see  Cotraro, 
§8  189,  140. 

As  to  estoppel  to  deny  power  to  contract  for 
sale  of  patented  articles,  or  to  deny  validity 
of  patent,  see  Estoppel,  §§  188, 140, 141. 

13.  One  peddling  a  patented  article  cannot 
complain  that  the  demand  of  a  license  fee  is 
an  interference  with  his  rights,  under  the 
United  States  statute,  to  vend  a  patented 
article:  Coldwater  v.  Russell,  49  M.  617. 

14.  A  state  statute  requiring  notes  given 
for  patent-rights  to  show  that  fact,  and  mak- 
ing it  a  misdemeanor  to  take  or  transfer  such 
notes  otherwise,  is  invalid :  Cranton  v.  Smith, 
87  M.  800. 

Further  as  to  note  given  for  purchase  price 
of  patent-right,  see  Bills  and  Notes,  g  183. 

As  to  bids  and  contracts  for  laying  patented 
pavement,  see  Cities  and  Villages,  §§  185, 
186,  199;  Contracts,  §§419-491. 

Further  as  to  patents,  see  Evidence,  §§  791, 
1163;  Specific  Performance,  §8  28, 58. 


PAYMENT  AND  DL3CHABGE. 

I.  Payment. 

(a)  What  constitutes. 

1.  In  general. 

2.  What  receivable  in  payment. 

8.  When  bill  or  note  considered 
payment. 

(b)  Proof  of  payment. 

(c)  Application  of  payments. 

(d)  Recovery  back. 

IL  Accord  and  satisfaction. 

III.  Part  payment. 

IV.  Settlement;  release;  receipt. 


Digitized  by 


Google 


280 


PAYMENT  AND  DISCHABGE,  I  (a),  1. 


I.  Payment. 
(a)  What  constitutes. 

1.  In  general. 

1.  Payment  implies  a  voluntary  act  of  the 
debtor  looking  to  the  satisfaction,  in  whole  or 
in  part,  of  the  demand  against  him :  Detroit, 
H.  <fc  S.  R.  Co.  v.  Smith,  50  M.  112. 

2.  An  unexplained  offer,  by  the  indorser  of 
a  note,  of  the  sum  due  thereon  in  depreciated 
bank-bills,  is,  in  legal  effect,  an  offer  of  com- 
promise, and  not  of  payment,  and  if  accepted 
operates  as  a  compromise,  by  way  rather  of 
set-off  or  accord  and  satisfaction  than  of  pay- 
ment: Newberry  v.  Trowbridge,  13  M.  283. 

8.  A  deposit  of  money  in  a  bank  to  one's 
own  credit,  with  instructions  to  the  bank  offi- 
cers to  apply  it  on  a  certain  note  made  payable 
there,  does  not  place  the  money  subject  to  the 
control  of  the  holder  of  the  note,  and  there- 
fore doesnot  operate  as  a  payment.  The  bank 
is  not  the  payee's  agent  to  receive  the  money 
unless  its  officers  accept  the  agency.  Per  con- 
tra, their  refusal  to  make  payment  on  demand 
of  the  holder  is  the  refusal  of  the  maker  of  the 
note:  Pease  v.  Warren,  29  M.  9. 

4.  The  maker  of  a  note  left  money  with  his 
bankers,  directing  them  to  pay  it,  and  therein 
making  them  his  agents  for  that  purpose; 
they  gave  him  credit  for  it  on  their  books,  and 
sent  for  and  received  from  the  holder  the 
note,  indorsed  to  their  order  for  collection; 
they  did  not  remit  the  money,  and  they  let 
the  note  remain  uncancelled  among  their  col- 
lection paper  and  meanwhile  failed.  Held, 
that  the  note  was  not  paid.  It  had  been  sent 
to  the  bankers  for  a  specific  purpose,  and  no 
title  to  it  ever  passed  to  them  on  their  own 
account.  They  did  nothing  as  agents  of  the 
holder:  Sutherland  v.  First  National  Bank, 
31  M.  280. 

5.  Where  the  face  of  the  note  is  cut  down 
by  way  of  recoupment  the  deduction  is  not 
to  be  regarded  as  a  payment,  but  as  so  much 
taken  from  the  face  of  the  note,  and  a  dis- 
count is  not  to  be  allowed  thereon  under  an 
agreement  for  such  discount  upon  sums  paid 
before  maturity :  Russell  v.  Klink,  53  M.  161. 

6.  A  debtor  delivered  a  horse  to  his  creditor 
to  sell  it  and  apply  the  proceeds  in  payment 
of  the  debt.  The  creditor  exchanged  the  horse 
for  other  property,  and  the  amount  to  be  ap- 
plied was  disputed.  Held  that,  notwithstand- 
ing the  dispute,  the  transaction  amounted  to 
a  payment  instead  of  a  mere  basis  of  set-off 
against  plaintiff's  claim :  Strong  v.  Kennedy, 
40  M.  827. 


7.  Where  an  account  is  running  between  a 
lumberman  and  a  logger  to  whom  he  has  fur- 
nished teams  which  the  latter  is  to  pay  for, 
the  occasional  occurrence  of -a  balance  in 
favor  of  the  logger  does  not  necessarily 
amount  to  a  payment  by  him  for  the  teams: 
Hood  v.  Olin,  68  M.  165. 

8.  Where  the  nominal  payee  to  whom  a 
subscription  is  payable  is  bound  absolutely  to 
pay  it  over  to  a  third  person,  a  payment  by 
the  subscriber  directly  to  such  third  person  is 
valid  and  will  discharge  him  from  farther 
liability:  Erwin  v.  Lapham,  27  M.  811. 

9.  Where  mutual  cash  debtors  settle  fairly 
on  the  principle  of  compensation,  each  retain- 
ing what  he  owes  the  other  in  payment  of 
what  is  due  himself,  these  compensations  are 
reciprocal  payments :  Connecticut  Mutual  Ins. 
Co.  v.  State  Treasurer,  81  M.  6. 

10.  An  agreement  to  apply  money  earned 
to  the  extinguishment  of  an  obligation  to  the 
employer  executes  itself  and  does  not  require 
the  formality  of  passing  the  money  back  and 
forth;  but  these  compensations,  when  they 
fairly  and  properly  occur,  are  reciprocal  pay- 
ments: Roberts  v.  Wilkinson,  84  M.  130. 

11.  A.  gave  a  receipt  to  B.  as  follows:  "I 
have  this  day  received  of  B.  $500  in  money,  a 
note  for  $281,  and  also  an  assignment  of  his 
interest  in  a  claim  against  the  railroad  com- 
pany to  secure  the  $269  agreeably  to  said  in- 
strument of  assignment,  which  is  in  full  of  all 
claims  and  accounts  against  B.  to  date."  The 
assignment  referred  to  was  a  claim  of  $875, 
which  by  its  terms  was  to  be  applied  on  the 
$269  when  collected.  Held,  that  the  two  in- 
struments taken  together  did  not  amount  to  a 
payment  of  the  $269 :  Dudgeon  v.  Haggart,  17 
M.  278. 

12.  A  wife  dying,  her  husband  (defendant) 
and  her  adult  son  by  a  former  marriage  went 
together  to  plaintiff,  an  undertaker,  and  gave 
orders  for  the  funeral;  nothing  was  said  re- 
specting payment  or  who  was  to  be  charged. 
The  charge  was,  however,  made  to  defendant, 
who  refused  to  pay.  Then  plaintiff  applied  to 
the  son,  who  also  refused,  but  finally  lent 
plaintiff  the  amount  of  the  bill  on  the  under- 
standing that  plaintiff  should  sue  defendant 
and  recover  the  amount  for  the  lender's  bene- 
fit. Held,  that  the  arrangement  was  not  a 
payment  but  was  either  a  loan  or  a  purchase 
of  the  demand,  and  that  in  either  event  plaint- 
iff could  sue :  Sears  v.  Oiddey,  41  M.  590. 

13.  Whether  the  rule  that  a  party  passing 
negotiable  paper  warrants  its  genuineness  is 
applicable  to  payments  made  in  coin  or  legal 
tender  notes,  quere:  Atwood  v.  Cornwall,  28 
M.836. 


Digitized  by 


Google 


PAYMENT  AND  DISCHARGE,  I  (a),  1,  3. 


2Si 


14.  Where  property  is  given  by  a  surety  in 
consideration  of  his  discharge  from  the  debt, 
the  principal  is  not  entitled  to  be  credited  with 
the  amount  as  so  much  paid  on  the  debt: 
Peer  v.  Kean,  14  M.  354 

15.  A  vendor  cannot  dispute  that  he  has 
received  the  assignment  of  a  mortgage  in  pay- 
ment where  the  facts  are  that  he  himself  pro- 
posed to  accept  it  as  such,  and  has  referred  to 
it  in  the  negotiations  as  payment,  reserving 
only  the  right  to  satisfy  himself  as  to  the 
value  of  the  security;  has  had  a  reasonable 
time  and  opportunity  for  making  such  exami- 
nation ;  and  has  finally  notified  the  purchaser 
that  he  must  make  up  any  deficiency:  Bulen 
r.  Burroughs,  58  M.  464. 

16.  On  the  question  whether  payment  of 
notes  was  intended,  the  fact  that  payment 
would  have  discharged  an  indorser,  such  in- 
tent not  being  shown,  is  immaterial,  because, 
if  the  transaction  effected  the  discharge  of  the 
indorser,  it  would  have  that  effect,  without 
any  specific  intent:  Lange  v.  Muskegon  Boom- 
ing Co.,  63  M.  589. 

17.  Creditors  who  have  received  bonds  in 
payment  cannot  retain  them  and  question 
their  validity  or  value  at  the  same  time;  if 
they  wish  for  a  payment  in  cash  they  must 
give  up  the  bonds :  Michigan  Air  Line  R.  Co. 
v.  Melien,  44  M.  821. 

18.  A  labor  contract  also  bound  the  em- 
ployer to  rent  certain  premises  to  the  em- 
ployee, and  provided  for  monthly  settlements 
of  wages  and  rent.  Held  that,  in  a  suit  for 
wages  due,  the  amount  of  rent  due  might  be 
proved  as  payment:  Iron  Cliffs  Co.  v.  Gin- 
grass,  42  M.  80. 

19.  Payment  may  always  be  proved  as 
matter  of  direct  defence:  Oicottv.  Hanson,  12 
M.  452;  Brennan  v.  Tietsort,  49  M.  897. 

30.  So  payment  by  substitution  is  matter 
of  defence  and  open  to  reply:  Glover  v. 
Dowagiae  Universalist  Parish,  4811.  695. 

21.  Money  paid  into  court  belongs  to  the 
plaintiff  absolutely ;  the  defendant  cannot  re- 
claim it  though  paid  by  mistake.  So  much  of 
the  plaintiffs  claim  is  considered  as  stricken 
out  of  the  declaration,  and  he  can  only  recover 
the  balance,  if  able  to  prove  any ;  if  not,  he 
will  be  liable  to  all  costs  in  the  further  prose- 
cution of  the  suit:  Phelps  v.  Town,  14  M.  374. 

Further  as  to  payment  into  court,  see  Jus- 
tices op  the  Peace,  §§  179,  180. 

As  to  when  payment  to  agent  is  payment  to 
principal,  see  Agency,  g§  52,  53,  68,  69. 

2.  What  receivable  in  payment. 

22.  In  the  absence  of  special  instructions  a 
justice  of  the  peace  can  receive  nothing  but 


the  legal  money  of  the  United  States  in  satis- 
faction of  a  judgment,  nor  can  a  sheriff  or 
constable  receive  anything  else  on  an  execu- 
tion in  his  hands  for  collection :  Heald  v.  Ben- 
nett, 1  D.  518;  Welch  v.  Frost,  1  M.  80. 

23.  The  register  of  deeds  cannot  receive  a 
check  on  a  bank  in  redemption  of  mortgaged 
premises.  Money  alone  is  receivable:  Wood- 
bury v.  Lewis,  W.  256.    See  Mortgages,  §  991. 

24.  A  tax  collector  cannot  receive  drafts  or 
orders  in  payment  of  taxes:  Elliott  v.  Miller, 
8  M.  132:  Jones  v.  Wright,  84  M.  871. 

26.  The  note  of  a  liquor-dealer  payable  on 
time  cannot  be  received  in  payment  of  a 
liquor-tax,  and  is  void:  Doran  v.  Phillips,  47 
M.228. 

26.  A  certificate  of  deposit,  by  its  terms 
made  payable  in  "currency,"  is  prima  facie 
payable  in  what  is  current  money  by  law  or 
paper  equivalent  in  value  circulating  in  the 
business  community  at  par ;  and  it  is  not  com- 
petent for  a  witness,  without  referring  to  any 
local  custom  or  usage,  to  testify  that  it  is  pay- 
able in  depreciated  funds:  Phelps  v.  Town, 
14  M.  874. 

27.  Where  the  state  land-office  commis- 
sioner received  a  draft  as  money  in  payment 
for  lands,  individuals  could  not  treat  this  as 
no  payment,  there  being  no  showing  that  the 
draft  was  not  as  good  as  money:  People  v. 
State  Land-Office  Commissioner,  19  M.  470. 

28.  Where  a  bill  holder  presents  at  one  time 
to  a  bank  for  redemption  several  bills  of  the 
denomination  of  $5,  it  is  competent  for  the 
bank,  under  the  act  of  congress  of  Feb.  23, 
1858,  entitled  "  An  act  amendatory  of  the  ex- 
isting laws  relative  to  the  half  dollars,"  etc., 
to  tender  payment  of  the  whole  sum  so  pre- 
sented in  half  dollars  issued  under  said  act : 
Strong  v.  Farmers',  etc.  Bank,  4  M.  350. 

28.  The  legal  tender  act  of  congress  was 
not  designed  to  confer  a  personal  privilege 
upon  debtors,  but  was  based  upon  reasons  of 
state  policy,  which,  in  the  opinion  of  the  law- 
making power,  imperatively  demanded  that 
treasury  notes  should  be  made  equal  in  legal 
value  to  coin ;  and  parties  have  no  right  to 
stipulate  that  their  agreements  shall  not  be 
governed  by  it.  And  therefore,  upon  a  note 
for  the  payment  of  a  certain  number  of  dol- 
lars in  gold,  judgment  cannot  be  rendered  for 
a  greater  sum  than  the  amount  specified  and 
interest  thereon,  notwithstanding  it  is  shown 
that  gold  commands  a  premium  in  treasury 
notes:  Buchegger  v.  Shulte,  13  M.  420. 

That  the  legal  tender  act  of  congress  is 
valid,  see  Constitutions,  §  879. 

As  to  payment  of  costs  in  national  bank 
notes,  see  Ejectment,  §  216. 
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SO.  A  contract  provided  that  payment 
should  be  made  in  Canada  currency  or  its 
equivalent  in  United  States  money.  Held, 
that  in  an  action  on  the  contract  there  was  no 
ground  for  an  exception  to  the  court's  refusal 
to  direct  the  jury  to  allow  nothing  for  the 
difference  in  the  currencies  where  there  was, 
in  fact,  no  difference  between  them :  Holland 
v.  Rea,  48  M.  218. 

81.  A  purchaser  who  has  promised  to 
''settle"  on  delivery  of  the  goods  away  from 
the  place  of  sale,  and'  has  allowed  the  dealers 
to  suppose  him  to  be  a  cash  customer,  cannot 
oblige  them  to  take  payment  in  their  own 
chattel  notes  payable  in  such  goods  deliverable 
at  their  place  of  business.  Such  notes  are  not 
cash  and  cannot  be  used  as  set-off  unless  their 
makers  are  put  in  default:  Williams  v.  Jack- 
son, 81  M.  485. 

That  agent  cannot  take  anything  but  money 
in  payment  unless  expressly  authorized,  see 
Agency,  §  68. 

3.  When  bill  or  note  considered  pay- 
ment. 

32.  The  giving  of  a  promissory  note  or  other 
security  for  goods  sold  is  no  payment  unless 
it  is  specially  agreed  to  be  so  taken :  Gardner 
v.  Oorham,  1  D.  607. 

88.  The  taking  of  the  debtor's  acceptances 
does  not  operate  as  payment  of  the  debt  if 
there  is  no  agreement  that  they  shall  be  re- 
ceived in  payment:  Au  Sable  River  Boom  Co. 
v.  Sanborn,  36  M.  858. 

34.  A  note  given  for  a  debt  is  no  payment 
unless  so  agreed ;  its  date,  therefore,  does  not 
necessarily  fix  that  of  the  debt:  Breitung  v. 
Lindauer,  87  M.  217. 

35.  A  note  given  by  way  of  renewal  is  not 
a  payment.  Nor  does  it  amount  to  a  payment 
for  the  debtor  to  discount  drafts  made  by  him 
upon  his  creditor  and  accepted  by  the  latter, 
and  to  take  up  outstanding  notes  with  the 
proceeds  if  the  drafts  remain  to  be  met  by  the 
drawee:  McMorran  v.  Murphy,  68  M.  246 (Jan. 
19,  '88). 

36.  A  bill  or  note  or  other  security  should 
be  regarded  as  payment  whenever  it  appears 
such  was  the  intention  of  the  parties;  and 
that  such  was  the  understanding  may  be 
proved  by  their  subsequent  acts  and  conduct, 
as  well  as  by  direct  proof  of  an  express  agree- 
ment: Botchin  v.  Secor,  8  M.  494;  Riverside 
Iron  Works  v.  Hall,  64  M.  165. 

87.  Payment  of  a  bequest  may  be  made  by 
giving  a  note  if  the  parties  agree  that  the  note 
shall  stand  as  cash :  Van  Middlesworth  v.  Van 
Middlenworth,  82  M.  183. 


88.  "Where  the  vendor  of  lands  takes  the 
note  or  obligation  of  a  third  party  for  the  pur- 
chase price,  the  presumption  is  that  it  is  taken 
in  payment  and  not  merely  as  security :  Sean 
v.  Smith,  2  M.  243. 

89.  The  giving  of  a  note  and  mortgage  for 
a  previous  debt  does  not,  as  matter  of  law,  dis- 
charge the  debt  unless  it  is  so  agreed  or  under- 
stood. But  where  the  evidences  of  the  previ- 
ous debt  are  surrendered  when  new  securities 
are  taken,  this  is  prima  facie  evidence  of  sat- 
isfaction, but  not  conclusive:  Brown  v, 
Dunckel,  46  M.  29. 

40.  Where  an  insurance  company  takes  the 
notes  of  some  other  person  than  the  assured, 
when  the  premium  falls  due,  it  cannot,  as 
against  the  assured,  insist  that  they  did  not 
amount  to  payment:  Michigan  Mutual  Life 
Ins.  Co.  v.  Bowes,  42  JL  19. 

41.  The  acceptance  of  a  note  for  the  pay- 
ment of  premiums  due  on  an  insurance  policy 
and  the  giving  of  a  renewal  receipt  by  the 
company  amount  to  a  payment  of  the  pre- 
mium: Tabor  v.  Michigan  Mut.  L.  Ins.  Co.,  44 
14.824. 

42.  A  note  which  two  parties  had  indorsed 
for  a  third  being  overdue,  the  holder  wrote 
the  indorsers  requesting  a  new  note  in  re- 
newal. They  sent  one  accordingly,  made  and 
indorsed  by  the  same  parties,  and  requested 
the  return  of  the  old  note.  No  notice  was 
taken  of  this  request,  nor  were  any  steps  taken 
to  fix  the  liability  of  the  indorsers  on  the  new 
note ;  but  after  it  fell  due  suit  was  brought  on 
the  old  note,  and  the  new  note  tendered  to  the 
indorsers  on  the  trial,  who  refused  to  receive 
it  Held,  that  plaintiff,  by  retaining  the  new 
note  under  the  circumstances,  bad  made  it  his 
own:  Sage  v.  Walker,  12  M.  425. 

43.  Iron  was  purchased  for  a  corporation, 
whose  president  gave  his  individual  acceptance 
therefor,  and  received  credit  for  the  same  oa 
its  books.  When  the  draft  became  due  he 
gave  as  a  substitute  for  it  the  corporation's  ac- 
ceptance, due  in  sixty- days,  unindorsed  by 
himself.  Held  that,  prima  facie,  the  accept- 
ance of  the  corporation  was  received  by  the 
vendor  as  payment  of  the  president's  draft: 
Riverside  Iron  Works  v.  Hall,  64  M.  165. 

44.  Where  goods  were  sold  and  securities, 
executed  by  third  persons,  were  received  for 
the  purchase  price,  one  of  which  the  vendor 
collected,  and  the  other  offered  to  return,  it 
was  held,  in  an  action  brought  by  the  vendor 
for  goods  sold,  that  whether  the  securities 
were  received  by  him  in  payment  for  the  goods 
sold  was  a  question  for  the  jury,  and  it  was 
erroneous  for  the  court  to  exclude  evidence 
offered  by  the  plaintiff  from  which  it  might  be 
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inferred  that  there,  wai  so  snah  ipewwrt: 
Gardner  v.  Gorharn,  1  D.  GOT. 

46.  A.  being  indebted  to  B.  gave  him  an 
order  on  C.  for  the  amount  of  hia  debt.  Three 
days  later  B.  pretested  the  order  to  C,  who 
refused  payment,  and  ten  day*  after  became 
insolvent.  About  four  days  after  B.  gave  no- 
tice of  the  non-payment  to  A.  Hdd,  that  B. 
might  recover  the  debt  of  A.,  as  there  waa  no 
unreasonable  delay  or  laches  on  his  part,  and 
no  evidence  of  any  injury  to  A. :  Briggs  v. 
Parson*,  tt  M.  400. 

46.  Where  a  corporation  gives  its  paper  to 
a  flam  which  holds  orders  issued  by  it,  payable 
in  goods,  and  there  is  no  evidence  that  the 
paper  was  given  or  received  in  payment  of 
the  orders,  the  transfer  of  the  paper  mast  be 
bald  to  be  no  payment:  Bteoker  «.  Daeeg,  45 

47.  A  man  owed  debts  scoured  by  two  mort- 
gages. Wishing  to  lift  them  he  asked  a  friend 
for  $3,000.  The  friend  had  let  a  banker  have 
his  money,  and  as  the  banker  could  not  con- 
veniently repay  mare  than  f  1,000  then,  the 
friend  took  acereiflnate  of  deposit  far  the  other 
gl.MOand  turned  it  over  to  the  borrower.  The 
certificate  was  to  fall  due  when  the  last  re- 
maining mortgage  had  to  be  paid,  and  it  was 
understood  that  it  was  to  be  applied  to  the 
payment  of  that  mortgage.  This  arrangement 
was  acquiesced  in  so  that  the  lender  might,  as 
he  required,  have  all  his  security  in  one  first 
mortgage  on  the  land.  Before  the  certificate 
fell  due  the  banker  failed.  The  borrower  then 
repaid  the  money  actually  advanced  to  him, 
and  tendered  the  certificate  to  the  lender  and 
demanded  the  discharge  of  the  mortgage. 
Held,  that  there  had  been  nothing  to  show 
that  the  borrower  had  taken  the  certificate  as 
payment  to  him  of  so  much  money,  and  he 
was  entitled  to  the  discharge.  The  loss  would 
fall  on  the  lender:  Burrows  v.  Bang*,  84  M. 
804. 

48.  In  a  proceeding  against  an  estate  to  re- 
cover the  amount  of  a  note  given  by  the  de- 
cedent the  fact  that  since  the  date  of  the  note 
the  payee  has  received  from  decedent  checks 
enough  to  pay  it  does  not  of  itself  establish  the 
payment  of  this  particular  note,  nor  does  it 
even  place  upon  the  claimant  the  burden  of 
showing  that  it  was  not  paid :  Smith's  Appeal, 
S3  If.  416. 

40.  W.  manufactured  shingles  for  M.  and 
agreed  to  take  his  pay  in  shingles  or  their 
proceeds.  M.  sold  a  quantity  and  received,  be- 
sides some  cash,  a  note  made  payable  to  W., 
to  whom  he  turned  it  over,  but  refused  to  in- 
dorse it.  W.  took  it  on  condition  that  he  found 
the  maker  to  be  responsible,  but  while  holding 


1*  the  maker  failed.  Held,  that  W.  could  not 
recover  the  amount  of  the  note  from  M.,  but 
could  only  claim  his  pro  rata  share  of  the  cash 
and  available  paper  received  for  the  shingles : 
Jfcuoa  v.  Warner,  48  M.  489. 

50.  The  note  of  two  of  several  partners  was 
taken  for  a  partnership  debt,  and  this  note 
was  afterwards  paid  in  part,  and  notes  on 
longer  time  taken  for  the  balance.  Suit  being 
brought  against  the  firm  on  the  original  debt, 
the  court  was  asked  by  defendants  to  charge 
the  jury  that  it  was  not  absolutely  necessary 
to  show  an  express  agreement  on  plaintiffs 
part  to  receive  the  note  in  payment,  but  that 
if  the  jury  find,  from  all  the  circumstances  of 
the  ease,  and  plaintiffs'  subsequent  acts  in  re- 
gard to  the  note,  that  they  had  acted  and 
treated  it  as  their  own,  and  as  received  in 
payment  of  their  claim,  then  the  jury  were 
authorised  to  take  such  facts  into  considera- 
tioa,  and  find  that  it  was  received  in  payment 
if  the  evidence  satisfied  them  that  such  was 
the  fact.  Held,  that  this  request  presented 
substantially  a  correct  view  of  the  law,  and 
the  court  erred  in  declining  to  charge  accord- 
ingly: Botchinv,  Seeor,  8  M.  494. 

61.  Merchandise  was  ordered  by  the  firm 
of  8.  <St  G.  and  was  sent  with  drafts  for  ac- 
ceptance by  the  purchasers.  Meanwhile  the 
firm  dissolved,  and  Q.,  who  continued  in  busi- 
ness, stated  the  fact  and  asked  for  new  drafts. 
The  vendor  replied  that  he  wanted  the  accept- 
ances of  both,  and  asked  an  immediate  return 
of  the  drafts,  as  he  needed  them.  O.  sent  his 
own  acceptance  instead,  and  falsely  stated  that 
8.  had  gone  east,  but  that  if  the  drafts  were 
not  satisfactory  he  would  obtain  an  indorser. 
The  vendor  replied  that  he  needed  the  paper 
at  once  and  retained  it.  S.  knew  of  this  cor- 
respondence and  kept  control  of  the  merchan- 
dise until  it  was  closed.  Held,  that  as  the 
paper  of  the  only  debtor  supposed  to  be  within 
reach  was  forced  upon  the  vendor,  and  no  offer 
was  made  to  return  the  merchandise  and  there 
was  no  apparent  means  of  enforcing  any  such 
acceptance  as  the  contract  called  for,  there 
was  no  implication  from  the  correspondence 
of  a  discharge  of  the  other  debtor,  and  that  if 
there  was,  it  was  made  nugatory  by  the  fraud 
of  the  purchasers:  Case  v.  Seass,  44  M.  195. 

62.  Where  a  creditor  of  the  firm  of  F.  &  S. 
had,  af (er  its  dissolution,  refused  to  accept  the 
paper  of  S.  and  discharge  F.,  his  receiving 
and  retaining  what  purported  to  be  the  paper 
of  the  late  firm  of  F.  &  S.,  without  knowing 
that  it  was  signed  by  S.  alone  in  the  firm 
name  without  authority,  is  not  such  an  ac- 
ceptance and  discharge,  when  he  had  not 
accepted  any  paper  as  payment,  nor  unduly 
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delayed  enforcing  bis  claim:  Adler  v.  Foster, 
39  M.  87. 

53.  Where  a  firm  agreed  to  settle  for  mer- 
chandise with  a  note,  and  after  dissolution  a 
partnership  note  is  given  by  the  remaining 
partner,  the  other  can  repudiate  his  liability 
thereon,  and  if  he  is  released  the  vendor  can 
treat  the  note  as  different  from  that  agreed  on, 
and  it  cannot  then  be  regarded  as  payment: 
Qoodspeed  v.  South  Bend  Chilled  Plow  Co., 
45  M.  287. 

64.  A.  bought  out  the  interest  of  B.,  his 
partner,  and  gave  a  cashier  security  for  the 
firm's  indebtedness  to  the  bank  for  certain  dis- 
counts, with  the  private  understanding  that 
the  cashier  should  indorse  A.'s  paper  to  a  cer- 
tain amount,  the  indorsed  paper  to  be  received 
in  payment  of  the  firm's  paper  as  it  matured. 
In  an  action  by  the  bank  on  a  note  given  by 
C.  in  renewal  of  notes  made  to  C.  by  B.  and 
A.,  and  discounted  by  the  bank,  held,  that  no 
note  could  be  discharged  until,  by  the  concur- 
rent action  of  A.  and  the  bank,  the  notes  in- 
dorsed by  the  cashier  were  substituted  for 
those  of  B.  and  A.  to  the  same  amount:  Rob- 
ertson v.  Port  Huron  Bank,  41  M.  356. 

66.  Where  the  trustee  of  a  vendor  of  land, 
while  holding  the  purchaser's  bond  and  mort- 
gage, takes  from  said  purchaser  a  promissory 
note  for  arrears  of  interest,  and  bearing  higher 
interest  than  the  bond  and  mortgage,  and  then 
takes  a  new  promissory  note  for  arrears  of  in- 
terest on  the  former  note,  and  receipts  that 
amount  of  interest  upon  the  former  note,  after- 
wards putting  the  latter  note  in  judgment, 
and  where,  after  the  mortgage  all  became  due, 
the  purchaser  agreed  in  writing  to  pay  upon 
the  balance  from  that  date  a  higher  rate  of 
interest  than  was  borne  by  the  mortgage,  and 
the  former  note  was  accordingly  credited  as  a 
payment,  and  the  balance  made  out  upon  this 
basis  as  if  the  amount  had  been  paid  in  cash, 
it  was  held  that  an  intention  was  clearly  indi- 
cated to  treat  the  former  note  as  payment,  the 
effect  of  which  would  be  to  detach  that  amount 
from  the  lien  of  the  mortgage :  Burchard  v. 
Frazer,  28  M.  224. 

56.  A  corporation  gave  sundry  notes  to  a 
firm,  both  supposing  that  the  corporation  was 
indebted  to  the  firm.  The  firm  indorsed  the 
notes  and  negotiated  them  to  strangers.  The 
corporation  made  an  assignment,  and  as  it 
failed  to  pay  the  notes  at  maturity,  the  firm 
took  them  up.  Held  that,  in  an  adjustment  of 
accounts  between  the  firm  and  corporation, 
these  notes  should  have  been  credited  to  the 
firm  leaving  the  accounts  standing  as  if  the 
notes  had  not  been  made.  They  were  not 
proper  charges  against  the  firm  until  paid  by 


the  corporation :  Blachmar  v.  CornweU,  58  M. 
400. 

57.  By  accepting  a  draft  as  conditional  pay- 
ment the  creditor  accepts  the  duty  of  doing 
everything  with  respect  thereto  which  is  nec- 
essary to  fix  the  liability  of  the  parties.  And 
the  onus  is  upon  him  to  show  that  he  has  per- 
formed the  duty  when  he  seeks  to  recover 
upon  the  original  cause  of  action:  Phoenix 
Insurance  Co.  v.  Allen,  11  M.  501. 

58.  Where  one  transfers  notes  to  another 
for  property  purchased  on  an  agreement  that  if 
the  notes  are  not  collected  the  purchaser  is  to 
make  up  the  deficiency,  the  purchaser  only 
takes  the  notes  as  conditional  payment;  and 
if  not  paid  at  maturity  he  is  under  no  obliga- 
tion to  bring  suit  upon  them,  but  may  imme- 
diately sue  the  purchaser  for  the  amount  (By 
one  justice,  two  other  justices  concurring  in 
the  result):  Dodge  v.  Stanton,  12  M.  408. 

58a.  The  effect  of  thus  receiving  notes  as 
conditional  payment  is  simply  to  postpone 
payment  of  the  demand  on  which  they  are 
received  until  the  securities  fall  due :  Ibid. 

58.  As  to  the  effect  of  transfer  of  funds  by 
a  public  officer  to  his  successor  by  means  of 
certificates  of  deposit,  Bee  Lansing  v.  Wood, 
57  M.  201. 

(b)  Proof  of  payment. 

60.  The  burden  of  proof  of  payment  is  on 
the  debtor :  Adams  v.  Field,  25  M.  16 ;  JfcCabe 
v.  Shaver,  69  M.  25. 

61.  Where  the  payment  of  an  admitted  in- 
debtedness is  disputed,  the  burden  of  proof  is 
on  defendant  to  establish  the  payment;  but 
where  the  payment  is  admitted,  and  suit  is  for 
the  amount  of  it  on  the  ground  that  it  was 
made  in  spurious  bills,  the  burden  is  on 
plaintiff  to  prove  the  character  of  the  bills: 
Atwood  v.  Corntvall,  25  M.  142. 

62.  The  burden  of  proving  payment  of  a 
debt  is  upon  the  debtor  when  in  an  action  to 
recover  upon  it  the  debt  has  been  established 
by  competent  evidence:  Smith's  Appeal,  52 
M.  415;  Baldwin  v.  Clock,  68  M.  201  (Jan.  19, 
'88). 

63.  A  debtor  claimed  to  have  paid  a  note 
and  then  destroyed  it.  His  creditor  said  he 
destroyed  it  without  paying.  The  judge 
thought  the  burden  of  proof,  if  any,  was  on 
the  debtor,  but  charged  the  jury  to  determine 
the  question  of  veracity  in  view  of  all  the 
facts.  This  rnling  was  approved:  Marvin  v. 
Newman,  89  M.  114. 

64.  Proof  of  payment  by  defendant  of 
orders  drawn  by  plaintiffs  upon  him  in  favor 
of  third  persons  for  articles  sold  him  is  suffl- 
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dent  proof  of  payment  to  plaintiffs;  such 
payment  being  in  law  a  payment  to  plaintiffs: 
Webber  v.  Howe,  86  M.  150. 

05.  Presumption  of  payment  can  never 
arise  from  lapse  of  time  alone,  short  of  the 
period  of  limitation  fixed  by  law:  Adair  v. 
Adair,  5  M.  204. 

66.  Payment  of  a  demand  note  is  not  pre- 
sumed from  the  neglect  to  present  it  until 
time  enough  has  passed  to  outlaw  it :  Smith's 
Appeal,  52  M.  415. 

07.  In  an  action  for  money  had  and  re- 
ceived upon  a  draft,  evidence  that  defendant 
was  present  when  another  transferred  the 
draft  and  received  the  money  upon  it  was 
held  to  authorise  the  inference  of  payment  of 
the  amount  to  defendant  by  such  other  per- 
son: Bullard  v.  Uaseatt,  25  M.  182. 

08.  The  payee  in  a  check  is  not  to  be  as- 
sumed to  have  received  payment  thereon  if  it 
is  not  shown  to  be  indorsed ;  the  fact  of  pay- 
ment is  for  a  jury:  Smith's  Appeal,  52  M.  415. 

08.  Indorsements  upon  notes,  unexplained, 
prove  payment,  and,  whether  explained  or  not, 
prove  an  extinguishment  and  release  of  liabil- 
ity to  their  extent  as  between  the  parties,  un- 
less it  be  shown  that  tbey  were  not  intended 
so  to  operate :  Morris  v.  Morris,  5  M.  171. 

See  Limitation  of  Actions,  §  185. 

70.  Where  the  assignment  of  a  partnership 
interest  recites  that  "the  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of 
$240,  agrees  to,  and  does  hereby,  sell,  assign," 
etc,  and  the  question  is  whether  the  price 
was  not  paid  at  the  time  of  the  transfer,  it  is 
error  to  charge  that  the  writing  is  the  only 
evidence  to  be  considered,  and  that  the  law 
implies  from  it  a  promise  to  pay ;  the  question 
is  one  for  parol  proof,  and  the  writing,  stand- 
ing alone,  is  entitled  to  be  construed  rather  as 
a  recital  of  payment  than  a  promise :  McLouth 
v.  Dibble,  81  M.  68. 

71.  The  maker's  possession  of  a  note  is  not 
evidence  of  payment  in  an  action  by  him  to 
recover  back  money  claimed  to  have  been 
paid  on  it:  Buckley  v.  Saxe,  10  M.  828. 

72.  Where,  to  prove  that  he  had  paid 
money  on  a  bet,  plaintiff  produced  a  note  he 
bad  given  for  the  same  bet,  held,  that  this 
alone  did  not  prove  the  payment  of  money  on 
the  bet:  Ibid. 

78.  The  law  does  not  raise  a  presumption 
of  non-payment,  but  of  payment  when  due, 
unless  the  contrary  is  shown :  Bailey  v.  Qould, 
W.  478:  Martin  v.  McReynolds,  6  M.  70. 

74.  A  written  order  directing  the  drawee  to 
pay  what  money  he  has  of  the  drawer's,  with- 
out specifying  any  sum,  is  not  of  itself  proof 
in  the  hands  of  the  drawee  of  the  payment  of 


any  sum,  but  only  of  authority  to  pay  to  the 
person  named  in  the  order:  Beardslee  v. 
Horton,  8  M.  560. 

75.  Payment  of  a  bill  should  be  shown  by 
the  person  who  paid  it,  or  by  some  one  who 
knew  the  fact,  and  not  by  testimony  that  the 
witness  had  caused  it  to  be  paid:  Bulen  v. 
Granger,  56  M.  207. 

70.  The  fact  of  payment  of  money  may  al- 
ways be  proved  by  parol,  whether  a  receipt 
was  taken  for  it  at  the  time  or  not;  so  of  the 
payment  of  taxes:  Hammond  v.  Hannin,  21 
M.  874. 

77.  Execution  was  levied  on  an  express 
package  of  money  sent  by  the  judgment 
debtor  to  an  agent  of  his  firm  to  repay  ad- 
vances made  by  the  agent  in  the  interest  of 
principals.  The  agent  brought  replevin 
against  the  sheriff.  Held,  (1)  that  as  between 
these  parties  the  question  of  defendant's  right 
to  seise  money  in  the  hands  of  the  express 
company  was  immaterial ;  (2)  that,  if  the 
money  was  mutually  meant  as  payment, 
plaintiff  could  recover,  but  if  it  was  meant  to 
be  used  by  the  agent  in  the  principal's  busi- 
ness he  could  not;  (8)  that  defendant  was  not 
concluded  by  the  concurrent  testimony  of  the 
consignor  and  the  consignee  that  it  was  a  pay- 
ment, but  was  at  liberty  to  show  the  contrary 
if  he  could.  Nor  was  the  jury  bound  by  plaint- 
iff's version:  Nicholson  v.  Dyer,  45  M.  610. 

78.  Where  it  is  found  that  a  payment  was 
made  on  a  mortgage  it  cannot  be  presumed,  in 
the  absence  of  any  finding  as  to  the  date,  that 
it  was  not  made  at  cr  near  the  time  when  the 
mortgage  fell  due:  Albright  v.  Cob*.-,  84  M. 
816. 

*(c)  Application  of  payments. 

See,  also,  Mortgages,  IX,  (a),  2. 

As  to  application  of  payments  upon  judg- 
ments, see  Justices  of  the  Peace,  g§  307-312. 

78.  A  debtor,  upon  paying  money  to  his 
creditor,  has  a  right  to  say  on  which  one  of 
several  demands  the  payment  shall  be  applied : 
Thayer  v.  Denton,  4  M.  192. 

80.  A  debtor  when  making  a  payment  has 
the  right  to  direct  its  application,  and  the 
creditor  cannot  refuse  to  apply  it  accordingly 
and  credit  it  on  some  other  account :  Michigan 
Air  Line  B.  Co.  v.  MeUen,  44  M.  321. 

81.  A  payment  expressly  made  on  a  par- 
ticular assessment  must  be  so  applied  by  the 
collecting  officer:  Fuller  v.  Grand  Rapids,  40 
M.  895. 

82.  A  payment  made  on  undisputed  items 
cannot  be  construed  as  applying  to  a  disputed 
item  in  the  same  bill  so  as  to  prevent  a  recov- 
ery :  Fish  v.  Adams,  87  M.  598. 
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83.  A  creditor  cannot  lawfully  pay  himself 
with  the  debtor's  money  without  the  debtor's 
consent,  express  or  implied;  and  when  the 
debtor  delivers  him  money  for  a  purpose  which 
negatives  the  idea  of  payment,  the  creditor's 
control  of  it  is  limited  to  the  purpose  declared : 
Detroit,  Hillsdale  A  Southwestern  JR.  Co.  v. 
Smith,  50  M.  112. 

84.  A  discharged  bankrupt  having  made 
occasional  payments,  both  before  and  after  bis 
discharge,  upon  a  running  account  with  a 
creditor  who  had  not  had  notice  of  the  bank- 
ruptcy proceedings,  and  was  not  named  as  a 
creditor  in  the  bankrupt's  schedules,  and 
having,  furthermore,  given  no  direction  as  to 
the  application  of  the  payments,  of  which 
those  that  were  made  while  proceedings  were 
pending  and  after  the  discharge  exceeded  the 
cost  of  the  goods  purchased  during  that  time, 
it  was  held  that  the  creditor  might  apply  the 
payments  to  the  items  first  due  in  the  account : 
Hill  v.  Bobbins,  33  M.  475. 

85.  A  creditor  having  a  secured  and  an  un- 
secured debt  may,  in  the  absence  of  any  direc- 
tion by  the  debtor,  apply  a  payment  upon  the 
unsecured  debt:  Wood  v.  Callaghan,  61  M. 
403. 

86.  Where  one  has  given  an  undertaking 
that,  if  the  person  to  whom  it  is  addressed  will 
let  the  bearer  have  a  bill  of  goods,  he  will  see 
the  amount  paid  in  a  reasonable  length  of 
time,  and  the  goods  are  delivered  accordingly, 
the  first  moneys  afterward  received  by  the 
creditor  on  the  debtor's  general  account  must 
be  applied  on  the  purchase  under  this  guar- 
anty :  Qard  v.  Stevens,  13  M.  393. 

87.  A  mortgagee  is  not  bound  to  apply  on 
the  mortgage  money  received  from  the  mort- 
gager, if  he  has  other  occasions  to  use  or  ap- 
ply it;  nor  would  he  have  any  right  to  apply 
it  on  the  mortgage  before  its  maturity:  liich- 
ardson  v.  Coddington,  49  M.  1. 

88.  The  proceeds  of  a  chattel  mortgage 
given  to  secure  several  notes  held  by  one  party 
may  be  applied  exclusively  to  the  payment  of 
one  of  the  notes,  and  need  not  be  distributed: 
Wood  v.  Callaghan,  61  M.  403. 

89.  A  man  who  was  in  debt  handed  money 
to  his  wife  telling  her  to  put  it  in  the  bank  and 
saying  that  it  would  go  towards  paying  the 
creditor.  The  wife  deposited-  it,  but  after- 
wards withdrew  and  used  it.  Held,  that  the 
money  bad  not  been  specifically  appropriated 
to  the  payment  of  the  debt  in  any  such  way 
as  not  to  remain  subject  to  the  debtor's  con- 
trol; and  that  after  his  death  the  creditor 
could  not  recover  the  amount  in  an  action 
against  the  wife:  Ryan  v.  CNeil,  49  M.  381. 

90.  "Where  the  application  has  been  once 


made  upon  a  joint  debt,  it  operates  to  extin- 
guish so  much  of  the  debt,  and  the  applica- 
tion cannot  be  subsequently  changed  by  the 
concurrent  act  of  the  creditor  and  paying 
debtor,  and  the  claim  thus  revived,  without 
the  consent  of  the  co-debtor:  Thayer  v.  Den- 
ton, 4  M.  193. 

91.  Where  debits  and  credits  have  been 
made  absolutely,  both  parties  consenting,  cred- 
its cannot  afterward  be  shifted  for  the  purpose 
of  confining  payments  to  unsecured  liabilities : 
McM aster  v.  Merrick,  41  M.  505. 

92.  Where  parties  do  not  make  a  specific 
application  of  moneys  paid,  the  law  will  apply 
it  usually  as  the  justice  and  equity  of  the  case 
may  require :  Youmans  v.  Heartt,  84  M.  397. 

98.  A.,  having  claims  against  two  firms,  of 
each  of  which  B.  was  a  member,  took  B.'a 
notes  in  part  payment,  indorsed  by  a  third 
firm  of  which  B.  was  also  a  member,  and  B. 
having  afterwards  died,  H.  presented  his  claim 
against  the  estate  of  B.,  crediting  the  amount 
of  these  notes  as  payment  so  as  to  balance  one 
of  the  accounts,  but  at  the  same  time  submit- 
ting a  written  statement  that  in  presenting 
his  claim  as  he  did  he  did  not  waive  any  rights 
against  the  survivors  of  either  of  the  firms. 
Held,  that  considering  the  manner  of  submit- 
ting this  claim  against  the  estate  in  connec- 
tion with  such  disclaimer,  it  is  evident  that 
H.  bad  no  intention  of  making,  and  did  not 
thereby  make,  any  application  of  the  payment 
made  by  the  notes :  Ibid. 

94.  A  trial  court  having  so  distributed  a 
payment  by  notes  upon  an  indebtedness  of  two 
firms  respectively  as  resulted  in  tt  pro  rata 
application  upon  each,  it  cannot  be  said  that 
any  error  was  thereby  committed  to  the  preju- 
dice of  the  survivors  of  either  of  said  firms: 
Ibid. 

As  to  application  of  payments  on  chattel 
mortgage,  see  Chattel  Mortgages,  §  186. 

(d)  Recovery  back. 

98.  One  cannot  ordinarily  sue  to  recover 
back  money  voluntarily  paid  upon  a  debt: 
Brennan  v.  Tietsort,  49  M.  897. 

96.  A  voluntary  payment  cannot  be  recov- 
ered back :  Tompkins  v.  Hollister,  60  M  485. 

97.  One  who  voluntarily  pays  usurious  in- 
terest cannot  recover  it  '.Gardner  v.  Matteson, 
38  M.  200. 

98.  An  attorney  fee  paid  under  protest  on 
redeeming  from  a  statutory  foreclosure  may 
be  recovered  back:  Vosburgh  v.  Lay,  45  M. 
455. 

99.  A  common  council  empowered  to  audit 
and  allow  accounts  against  the  city  cannot, 
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having  allowed  a  person  more  than  he  was 
entitled  to,  recover  back  the  excess  under  a 
claim  that  it  was  ignorant,  at  the  time,  of  facts 
which  it  should  have  investigated :  Advertiser 
<£'  Tribune  Co.  v.  Detroit,  48  M.  116;  Perry  v. 
Cheboygan,  55  M.  250. 

As  to  recovery  back  of  taxes  and  assess- 
ments, see  Taxes,  VI,  (a). 

Farther  as  to  recovery  back  of  payments, 
see  Assumpsit,  §§  91-114. 

II.    ACCOED   AND    SATISFACTION. 

100.  Where  a  settlement  of  an  alleged  case 
of  fraud  is  admitted,  the  controversy  being 
whether  it  was  a  full  accord  and  satisfaction, 
or  confined  to  so  much  of  the  property  as 
plaintiff  paid  for  with  his  own  money,  and 
there  being  no  evidence  that  it  was  expressly 
agreed  to  leave  some  portion  of  the  contro- 
versy outside  the  settlement,  there  is  no  error 
in  charging  that  if  there  was  a  full  accord  and 
satisfaction  of  plaintiff's  individual  claim,  and 
he  released  any  claim  or  demand  he  had  in 
his  individual  name,  there  could  be  no  recov- 
ery: Allison  v.  Connor,  86  M.  283. 

101.  A  railroad  employee  injured  by  a  col- 
lision continued  to  accept  payment  at  the 
usual  rate  while  disabled  from  pursuing  his 
regular  employment.  Held,  that  this  did  not 
of  itself  amount  to  an  accord  and  satisfaction 
so  as  to  estop  him  from  suing  the  company 
for  damages:  Hewitt  v.  Flint  <fc  P.  M.  R.  Co., 
67  M.  61. 

102.  A  man  agreed  with  his  daughter-in- 
law  that  certain  property  should  be  sold  and 
that  she  should  have  what  was  left  of  the  pro- 
ceeds after  certain  deductions  were  made. 
When  the  property  was  sold  he  directed  what 
should  be  done  with  the  proceeds,  and  she  re- 
ceived what  he  gave  her.  She  afterwards 
brought  a  claim  against  his  estate  based  on  the 
agreement.  Held,  that  it  was  not  to  be  in- 
ferred from  her  receipt  of  the  .money  paid  her 
that  she  had  agreed  to  take  so  much  in  satis- 
faction of  her  claim,  or  that  she  supposed  she 
was  accounting  with  her  father-in-law  as 
strangers  would  account  with  each  other: 
Frater  v.  Fraser's  Estate,  42  M.  275. 

103.  The  fact  that,  before  the  sale,  he  had 
sent  her  a  statement  of  an  account  between 
themselves,  containing  items  not  covered  by 
the  agreement,  would  not  bind  her  to  the  de- 
duction of  so  much  from  the  amount  due  her 
under  it,  in  the  absence  of  evidence  that  she 
had  examined  the  account  or  consented  to 
such  deduction :  Ibid. 

104.  When  a  plaintiff  in  making  out  a  case 
is  compelled  to  establish  an  accord  which  has 


to  be  disposed  of,  he  must  show  at  least  prima 
facie  that  there  has  been  no  satisfaction: 
Browning  v.  Grouse,  48  M.  489;  Harrison  v. 
Gamble,  69M.96. 

105.  A  defendant  whose  case  involves 
proving  an  accord  must  follow  it  with  evi- 
dence of  satisfaction,  or  of  some  legal  excuse 
for  its  absence:  Ibid. 

106.  The  next  friend  of  an  infant  plaintiff 
cannot  bind  her  by  an  accord  and  satisfaction 
in  pursuance  of  which  suit  is  discontinued,  so 
as  to  prevent  her  from  bringing  another  suit 
on  the  same  cause  of  action:  Burt  v.  McBain, 
29  M.  260. 

HI.  Pabt  payment. 

107.  A  mere  agreement  to  accept  a  compo- 
sition, or  part  of  a  debt  in  discharge  of  the 
whole,  will  not  operate  as  a  release  of  the  debt 
if  the  composition  is  not  duly  paid :  Harrison 
v.  Gamble,  69  M.  96. 

108.  A  debtor  compromised  with  his  cred- 
itors, but,  as  he  paid  the  amount  of  the  com- 
promise irregularly,  the  creditors  refused  the 
last  tender  and  sued  for  the  whole  debt.  De- 
fendant, having  paid  part  and  tendered  the 
rest  of  the  amount  agreed  on,  recovered  judg- 
ment. The  tender,  however,  had  not  been 
kept  good.  Held,  that  the  recovery  was  wrong, 
and  that  plaintiffs  should  have  recovered  the 
amount  owing  under  the  compromise  agree- 
ment, with  costs:  Browning  v.  Crouse,  40  M, 
389. 

109.  In  an  action  on  a  promissory  note  the 
plaintiff  had  to  show,  in  explaining  certain 
memoranda  on  the  note,  that  a  compromise 
had  been  made,  but  he  claimed  ttefos.it  bad 
been  only  partly  fulfilled  ha  was  entitled  to 
recover  in  full.  Held,  that  as  be  did  not  show 
what  the  terms  of  the  compromise  -mmo.  or. 
in  what  the  default  lay,  he  was  only  entitled 
to  recover  the  amount  remaining  unpaid  on 
the  compromise  sworn  to :  Browning  v.  Crouse, 
43  M.  489. 

110.  Where  a  party  received  a  note  from 
his  debtor,  with  collateral  security,  agreeing 
that,  if  paid  when  due,  the  original  debt 
should  be  discharged,  otherwise  of  force ;  and, 
after  the  compromise  note  became  overdue, 
sold  and  transferred  it,  with  the  collaterals 
and  the  original  debt,  it  was  held  that  he 
thereby  affirmed  the  compromise,  and  that 
the  purchaser  could  not  claim  the  amount  of 
the  original  debt  on  the  ground  of  forfeiture 
of  the  compromise  agreement  before  he  pur- 
chased :  Hale  v.  Holmes,  8  M.  37. 

111.  And  the  collateral  security  being  the 
note  of  the  purchaser,  which  became  due  be- 
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fore  the  compromise  note  did,  and  was  relied 
upon  by  the  debtor  to  pay  the  compromise 
note,  it  was  held  that  the  purchase  must  be 
regarded  as  a  payment  of  the  compromise 
note  by  the  note  of  the  purchaser,  and  that  the 
purchaser  had  no  claim,  at  law  or  in  equity, 
upon  the  original  debt:  Ibid. 
■  112.  A  partial  payment  or  tender  of  pay- 
ment is  inconsistent  with  a  creditor's  rights, 
and  can  only  be  operative  when  he  consents  to 
receive  it:  Coots  v.  McConnell,  89  M.  743. 

113.  Payment  of  a  part  of  a  debt  actually 
due,  without  any  bonus,  is  no  consideration 
for  an  extension  of  the  balance  to  the  debtor : 
Briggsv.  Norris,  67  M.  885. 

114.  A  partial  payment  cannot  give  valid- 
ity to  a  void  contract  to  pay :  Miner  v.  Lor- 
man,  56  M.  213. 

As  to  effect  of  part  payment  by  indorser, 
see  Bills  and  Notes,  §§  120-133. 

Part  payments  or  indorsements  as  prevent- 
ing outlawry,  see  Limitation  of  Actions, 
§§  159-175. 

IV.  Settlement;  release;  receipt. 

As  to  consideration  for  compromise,  see 
Contracts,  §§  169-174. 

115.  One  may  lawfully  settle  for  that  for 
which  he  might  lawfully  recover :  Kreiter  v. 
Nichols,  28  M.  496. 

116.  Parties  in  fiduciary  relationship  may, 
if  both  are  of  lawful  age  and  sound  mind, 
make  amicable  settlements  of  their  accounts. 
Settlements  of  fiduciary  matters,  though 
scrutinized  more  closely  than  others,  are  not 
void :  Hooper  v.  Hooper,  26  M.  485. 

117.  A  father's  settlement  with  his  son  for 
services  rendered  after  the  latter  had  reached 
bis  majority,  and  the  transfer  of  property 
made  in  satisfaction,  will  not  be  disturbed  in 
favor  of  the  father's  administrator,  when 
there  is  no  proof  of  fraud  or  undue  advantage. 
Such  settlements  are  not  to  be  discouraged : 
Bowen  v.  Lockwood,  26  M.  441. 

118.  A  fair  settlement  of  conflicting  claims 
is  binding  upon  the  parties,  even  though  they 
may  have  yielded  legal  rights :  Converse  v. 
Blumrich,  14  M.  109. 

119.  A  complainant  on  a  bill  for  an  ac- 
counting, having  intelligently  accepted  a  fair 
payment  as  a  full  settlement  of  all  claims, 
ought  not  to  be  permitted  to  repudiate  the  set- 
tlement :  Eccard  v.  Brush,  48  M.  3. 

120.  The  courts  will  not  go  back  of  the  de- 
liberate compromise  of  an  apparently  bona 
fide  claim  to  inquire  into  the  reasonableness  of 
the  compromise  or  the  merits  of  the  disputed 
claim :  Butt  v.  Swarthout,  29  M.  349. 


121.  The  law  will  not  look  too  closely  into 
such  arrangements  as  the  parties  themselves 
choose  to  consider  satisfactory,  but  in  the  ab- 
sence of  fraud  or  mistake  will  encourage  par- 
ties to  settle  their  own  contracts:  Moore  v. 
Detroit  Locomotive  Works,  14  M.  268. 

122.  Courts  cannot  disturb  a  compromise 
between  parties  unless  on  satisfactory  evi- 
dence of  mistake,  fraud  or  unconscionable  ad- 
vantage: Prichardv.  Sharp,  51  M.  433;  Hart 
v.  Gould,  62  M.  263. 

123.  Defendant  charged  complainant  with 
intentionally  burning  his  own  mill,  and 
claimed  payment  for  wheat  belonging  to  de- 
fendant which  was  destroyed  with  the  mill, 
and  complainant  gave  his  note  and  mortgage 
for  the  value  of  the  wheat  On  bill  filed  by 
complainant  to  set  aside  these  securities  as 
obtained  through  threats,  fear  and  duress,  it 
is  not  necessary  for  the  court  either  to  find 
that  complainant  burned  his  mill  or  to  grant 
the  relief  asked;  for  the  settlement  must 
stand  if  there  was  no  fraud  or  undue  advan- 
tage taken  to  bring  it  about,  and  defendant 
had  reason  to  believe  the  charge,  and  did  not 
manufacture  it  to  frighten  complainant  into  a 
settlement:  Gates  v.  Shutts,  7  M.  137. 

124.  An  agreement  to  settle  an  existing 
suit  is  sustainable  without  reference  to  the 
merits  of  the  controversy,  unless  under  very 
peculiar  circumstances ;  and  it  has  the  same 
rule  of  consideration  that  applies  to  other 
contracts :  Sanford  v.  Huxford,  82  M.  318. 

125.  Where  parties  have  agreed  to  a  set- 
tlement of  an  existing  lawsuit,  and  put  it  in 
writing  and  signed  it,  such  arrangement  must 
stand  until  set  aside  for  such  frauds  as  should 
vitiate  it,  upon  a  rescission  attempted  as  soon 
as  practicable  after  the  fraud  is  known,  and 
with  no  lack  of  diligence  in  discovering  it: 
Lewless  v.  Detroit,  Grand  Haven  <fc  if.  R. 
Co.,  65  M.  292. 

126.  In  the  absence  of  fraud,  duress  or  op- 
pression a  client's  settlement  with  an  attorney 
for  moneys  collected  and  in  the  latter's  hands 
subject  to  a  lien  for  services  is  binding:  Dok- 
ling  v.  Eggemann,  47  M.  171. 

127.  It  is  against  public  policy  to  permit  a 
party  to  a  written  settlement  to  contest  his 
liabilities  thereunder  on  the  ground  that  he 
had  fraudently  contrived  it  for  the  purpose, 
merely,  of  screening  his  property  from  justice : 
Bassett  v.  Shepardson,  52  M.  3. 

128.  There  can  be  no  settlement,  in  the 
legal  sense,  where  one  of  the  parties  surren- 
ders a  right  that  he  claims,  under  protest,  and 
with  the  understanding  that  he  reserves  his 
defence  to  any  claim  upon  it:  Jennison  v. 
Stone,  33  M.  99. 
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120.  Where  the  -victim  of  a  railroad  acci- 
dent, after  settling  her  claim  for  damages,  re- 
pudiated the  settlement  for  fraud,  and  sned 
the  company  for  the  injury,  a  request  to 
charge  that  an  acquiescence  in  the  settlement 
by  using  the  money  or  any  portion  of  it  after 
the  discovery  of  the  alleged  fraud  would  de- 
feat the  plaintiff's  right  of  action  was  modi- 
fied by  adding  the  proviso  "  unless  you  And 
that  she  made  a  tender  or  returned  the  money, 
or  offered  to  make  a  tender  and  was  prevented 
from  completing  it  by  the  acts  of  defendant 
or  its  agents ; "  held  not  error,  the  addition 
being  necessary  to  prevent  the  inference  to 
which  the  request  was  open,  that  a  use  of  the 
money,  although  the  defendant  had  refused 
to  receive  it  back,  would  operate  as  a  waiver 
of  the  fraud  and  an  affirmance  of  the  settle- 
ment: M.  C.  B.  Co.  v.  Dunham,  80  M.  128. 

180.  Where  the  adverse  party  upon  rescis- 
sion of  a  settlement  is  only  entitled  to  a  re- 
funding of  money,  and  no  action  or  right  is 
otherwise  involved,  a  delay  of  only  three  days, 
even  with  the  fullest  knowledge,  would  be 
immaterial  as  bearing  on  the  question  of  ac- 
quiescence or  of  waiver  of  fraud :  Ibid. 

131.  Where  a  mining  company  instituted  a 
fund  for  the  relief  of  injured  workmen,  to 
which  fund  plaintiff  and  the  company  con- 
tributed, and  it  was  made  a  condition  that  an 
injured  person  receiving  aid  from  such  fund 
should  sign  a  receipt  releasing  the  company 
from  all  claims  for  damages  on  account  of 
the  injury,  held,  where  plaintiff  was  injured 
through  the  company's  negligence,  that  the  re- 
lease was  no  bar  to  a  suit  for  damages,  unless 
it  appeared  that  he  was  fully  informed  or  had 
knowledge  of  the  fact  of  the  company's  negli- 
gence, and  of  its  liability  to  him  therefor,  and 
fully  understood  that,  by  signing  such  agree- 
ment, be  was  thereby  releasing  the  company 
from  all  liability  to  him  arising  from  such 
negligence:  OP  Neil  v.  Lake  Superior  Iron  Co., 
8811.600. 

132.  An  alleged  compromise  may  be  con- 
tested by  showing  that  the  party  relying  on  it 
had  acted  unfairly  or  oppressively,  and  as- 
serted claims  which  he  knew  to  be  wrongful, 
for  the  purpose  of  getting  the  terms  which 
have  been  nominally  assented  to:  Headley  v. 
Hockley,  50  M.  48. 

133.  A  settlement  in  a  groeely  inadequate 
sum  for  negligent  injuries  obtained  by  a  rail- 
road company  through  representations  that 
plaintiff  "  would  be  disgraced  if  she  appeared 
in  court  in  such  a  matter,  and  would  get  noth- 
ing in  the  end,"  and  at  a  time  when  she  was 
in  a  sick  and  nervous  state  and  in  great  need 
of  money,  held,  having  been  repudiated  the 
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next  day,  no  bar  to  an  action  for  the  injury: 
Stone  v.  Chicago  AW.  M.S.  Co.,  68  11  79 
(May  «,  W). 

Compromise  or  settlement  as  affected  by  un- 
fairness, oppression  or  duress,  see  CoirmkOTB, 
§§  122,  138,  125-187,  552,  558. 

134.  A  settlement  of  previous  accounts  is 
not  to  be  conclusively  presumed  from  the  giv- 
ing of  a  note  by  one  party  to  another. 
Whether  it  furnishes  &  prima  facie  presump- 
tion or  is  only  a  question  for  the  jury,  quere: 
Cotherman  v.  Cotherman,  58  M.  465. 

136.  A  settlement  of  accounts  between 
parties  is  prima  facie  a  settlement  of  all  ac- 
counts; but  where  there  is  evidence  tending 
to  show  that  a  certain  item  was  excluded  in 
the  settlement,  it  is  a  proper  question  for  a 
jury  to  determine  what  was  settled:  Bourke 
v.  James,  4  M.  886. 

136.  It  is  always  competent  to  show,  by 
any  relevant  testimony,  what  items  enter  into 
a  settlement  when  an  item  sued  for  is  claimed 
to  be  barred  by  the  settlement:  Hides  v.  Lea' 
ton,  67  M.  871. 

137.  A  receipt  which  states  its  purpose  to 
be  for  a  complete  settlement,  and  which 
covers  the  whole  period  of  dealing,  is  equiva- 
lent to  an  account  stated;  and  though  it  is 
open  to  explanation  as  to  errors  or  omissions, 
it  cannot  be  treated  as  if  it  had  not  been  meant 
to  cover  everything :  Houghton  v.  Bobs,  54  M. 
885. 

138.  A  settlement  between  parties  by 
"  jumping  accounts,"  and  receipting  accord- 
ingly, does  not,  .of  itself,  and  without  evidence 
that  such  was  the  intent,  include  items  for 
money  afterwards  paid  by  one  on  account  of 
claims  against  them  jointly,  notwithstanding 
such  claims  originally  accrued  before  the  set- 
tlement: Whipple  v.  Parker,  38  M.  868. 

130.  W.  having  agreed  to  ship  a  quantity 
of  pig  iron  for  M.,  L.  &  M. ,  together  with  some 
of  his  own,  sent  it  all  in  his  own  name  to  a 
Cleveland  firm  and  gave  M.,  L.  &  M.  a  paper 
certifying  that  884  tons  was  iron  on  which  they 
had  a  first  lien,  and  that  all  it  brought  over 
and  above  the  amount  due  them,  and  the 
charges,  was  to  go  to  pay  his  own  lien.  Noth- 
ing being  received  from  the  consignees,  W. 
gave  M.,  L.  &  M.,  at  their  request,  an  order  on 
the  firm  for  the  iron,  and  notified  the  firm  to 
settle  with  M.,  L.  &  M.  without  recourse  to 
him.  M.,  L.  &  M.  them  gave  up  the  former 
certificate  to  W.  They  afterwards  sued  him 
in  assumpsit  tor  damages  sustained  from  his 
failure  to  perform  the  agreement  under  which 
he  had  forwarded  the  iron  for  them,  and  the 
evidence  was  conflicting  as  to  the  nature  of 
the  arrangement  under  which  the  iron  was  re- 
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ceived  and  shipped,  and  as  to  whether  there 
was  an  absolute  agreement  for  advances  to  be 
paid  M.,  L.  &  M.,  and  whether  such  advances 
as  W.  had  received  were  on  the  whole  mass  of 
iron  or  in  answer  to  drafts  on  specified  lots  of 
his  own.  Held,  that  a  ruling  that  the  recep- 
tion by  M.,  L.  A  M.  of  the  order  on  the  firm 
was  a  final  settlement  as  between  the  parties, 
and  left  M.,  L.  &  M.  to  their  remedy  against 
the  firm,  could  not  be  sustained,  and  that  the 
plaintiffs  were  entitled  to  have  the  evidence 
submitted  to  the  jury  under  proper  instruc- 
tions: ifaas  v.  White,  87  M.  129. 

140.  It  is  the  intention  of  the  parties  to  an 
account  that  has  not  been  paid  in  full  which 
determines  whether  an  alleged  settlement  was 
meant  to  dispose  of  the  entire  account:  Wid- 
n  rv.  Western  Union  Telegraph  Co.,  51 M.  292. 

141.  A  debtor  enclosed  a  check  in  a  letter 
of  transmittal  which  was  merely  a  printed 
form  with  the  blanks  filled  out  in  writing  and 
containing  the  printed  words  "  in  settlement 
of  account."  The  letter  also  enclosed  a  receipt 
in  similar  form  and  with  the  same  printed 
words.  The  creditor  refused  to  sign  this  re- 
ceipt, but  gave  an  ordinary  receipt  in  place  of 
it  without  objection  from  the  debtor.  Further 
payments  were  made  before  the  completion  of 
the  contract,  and  the  creditor  frequently  de- 
manded full  payment  after  the  check  was  re- 
ceived, and  at  such  times  the  debtor  made  no 
claim  of  a  settlement.  Held,  that  the  words 
"  in  settlement  of  account "  meant  no  more 
than  "  applied  on  the  account : "  Ibid. 

142.  An  agreement  reciting  that  "  the  par- 
ties hereto,  being  desirous  of  settling  all  mat- 
ters of  difference  between  them,  of  whatever 
name  or  nature,  have  agreed  as  follows,"  etc., 
"and  it  is  further  mutually  agreed  that  the 
parties  hereto  shall  meet  ...  on  Thurs- 
day to  execute  necessary  papers  to  carry  out 
and  fulfil  the  terms  of  this  agreement,"  is 
complete  in  itself  and  needs  no  explanation ; 
and  where  it  has  been  executed  and  per- 
formed, neither  party  can  be  heard  to  contend 
that  it  was  only  a  partial  settlement  and  did 
not  include  a  matter  in  suit:  Freeman  v.  Free- 
man, 68  M.  28. 

143.  Any  item  presumably  covered  by  a 
settlement,  though  not  specifically  mentioned, 
is  properly  disallowed  by  a  referee  on  account- 
ing :  Mason  v.  Peter,  68  M.  654. 

144.  If  a  vendor  accepts,  negotiates  and 
cashes  a  check  which  purports  on  its  face  to 
be  in  full  payment  for  the  merchandise  sold, 
he,  in  effect,  receipts  in  full  for  the  price : 
Peter  v.  Thickstun,  51  M.  590. 

145.  Passing  receipts  is  not  conclusive  evi- 
dence of  settlement:  Vynev.  Qlenn,  41  M.  112. 


146.  Receipts  in  full  are  not  conclusive 
upon  the  parties  to  a  settlement:  Hicks  v. 
Leaton,  67  M.  871. 

147.  A  receipt  or  acknowledgment  of  pay- 
ment is  not  conclusive  evidence  of  the  fact: 
McAllister  v.  Engle,  52  M.  56. 

148.  A  receipt  obtained  by  improper  means 
and  assuming  to  discharge  any  indebtedness 
not  honestly  in  dispute  between  the  parties, 
and  known  by  the  debtor  to  be  owing,  is  to 
that  extent  without  consideration  and  in- 
effectual :  Hackley  v.  Headley,  45  M.  569. 

148.  A  receipt  signed  in  ignorance  of  the 
debtor's  failure  to  account  for  certain  moneys 
concerned  does  not  prevent  the  signer  from 
recovering  them :  Hart  v.  Oould,  62  M.  262. 

150.  Whether,  in  case  of  a  railroad  injury, 
a  receipt  "in  full  for  all  damages  or  injuries 
resulting  from  said  accident  to  us  or  either  of 
us,"  eta,  attached  to  a  statement  of  account 
in  the  form  of  a  bill  reciting  the  accident,  and 
signed  by  the  plaintiff  and  her  husband, 
would  be,  in  the  absence  of  fraud,  or  of  any 
facts  impeaching  its  validity,  an  absolute  bar 
to  the  plaintiff's  right  of  action  for  the  injury, 
quere:  M.  C.  JR.  Co.  v.  Dunham,  30  M.  128. 

151.  A  receipt  given  by  the  register  of 
deeds  is  not  conclusive  evidence  as  against  a 
purchaser  of  the  payment  of  redemption 
money  to  him:  Woodbury  v.  Lewis,  W.  256. 

That  a  written  receipt  may  be  contradicted 
by  parol  evidence,  see  Evidence,  §§  1289- 
1295. 

152.  An  agreement  by  a  creditor  with  his 
debtor  to  discharge  his  demand  at  a  future 
day  cannot  be  treated  as  an  absolute  discharge 
as  against  third  persons  whose  rights  inter- 
vene, where  it  appears  that  there  was  such  a 
failure  in  the  consideration  for  the  agreement 
as  would  entitle  the  creditor  to  treat  it  as  void : 
Stone  v.  Welling,  14  M.  514. 

153.  An  agreement  not  to  sue  upon  a  par- 
ticular demand  operates  as  a  release :  Robin- 
son v.  Godfrey,  2  M.  408;  Morgan  v.  Butter- 
field,  3  M.  615. 

154.  A  debtor  is  not  discharged  by  the  fact 
that  his  creditor  knows  that  a  third  person  has 
engaged  to  pay  the  debt,  unless  the  creditor 
has  accepted  such  third  person  as  debtor  in  his 
place:  Blanchard  v.  Tittabawassee  Boom  Co., 
40  M.  566. 

156.  Assumption  of  debts  by  a  third  person 
does  not  discharge  the  debtor  from  liability  to 
his  creditor;  Johnson  v.  FovAer,  68  M.  1  (Jan. 
5, '88). 

155.  But  payment  made  on  behalf  of  a 
party  by  some  one  else  may  be  adopted  by  the 
debtor,  and  an  arrangement  to  accept  the 
debtor's  debtor  may  be  valid  if  clearly  made 
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out,  nor  need  it  be  in  writing:  Glover  v.  Dow- 
agiae  Universalist  Parish,  48  M.  595. 

157.  S.  owed  C,  and  C.  owed  D.  S.  agreed 
to  "  become  responsible"  for  C.'s  debt  to  D., 
and  obtained  an  extension  of  the  time  for  pay- 
ment. Held,  that  this  arrangement  did  not 
discharge  C,  who  was  no  surety,  and  who  was 
in  no  way  prevented  from  paying  his  debt  at 
maturity:  Dennis  v.  Sharer,  56  M.  325. 

158.  One  who  is  jointly  liable  with  the 
lessees  for  the  payment  of  rent  under  a  lease 
upon  the  lessees'  default  is  not  discharged  by 
an  agreement  to  which  he  is  not  a  party,  to 
reduce  the  rent,  subsequently  entered  into  by 
the  lessors  with  the  lessees :  Preston  v.  Hunt- 
ington, 67  M.  139. 

Effect  of  release  of  a  joint  debtor  in  another 
state,  see  Conflict  of  Laws,  §§  17, 18. 


PEBJUBY. 

See  Chimes,  III,  (e),  1. 


PHYSICIABTS. 

L  General  hatters. 
II.  Pbivileqed  communications. 
LTL  Degree  of  skill  ;  malpractice. 
IV.  Compensation. 

I.  General  hatters. 

That  act  167  of  1888,  regulating  the  practice 
of  medicine,  is  valid,  see  Constitutions, 
§§  142,  582. 

As  to  complaint  under  said  act,  see  Crimes, 
§•67. 

1.  Whether  one  is  a  practicing  physician 
within  the  meaning  of  the  exemption  laws  (see 
Executions,  §  65)  is  a  question  relating  rather 
to  the  business  in  which  he  is  engaged  than  to 
the  degree  of  skill  with  which  he  exercises  it ; 
though  some  degree  of  skill  is  necessary:  Sut- 
ton v.  Facey,  1  M.  243. 

2.  Proof  of  plaintiff's  having  practiced  as  a 
physician  is  prima  fade  evidenoe  of  his  pro- 
fessional character :  Ibid. 

8.  And  after  such  a  prima  facie  case  has 
been  made  out,  a  witness  may  be  asked  "  was 
the  plaintiff  skilled  in  healing?"  for  the  pur- 
pose of  showing  that  the  plaintiff  had  no 
knowledge  of  the  healing  art:  Ibid. 

4.  That  one  has  held  himself  out  as  a  medi- 
cal practitioner  may  be  shown  by  evidence 
that  he  exhibited  a  sign  as  "  Dr. ,  Mag- 
netic Healer,"  that  he  was  called  to  visit  sick 
persons  and  treated  them,  that  he  made  a  cer- 


tificate of  death  and  swore  to  a  medical  prac- 
titioner's statement,  and  by  such  certificate 
and  statement  and  a  report  by  him  executed 
of  infectious  diseases:  People  v.  Phippin,  70 
M.6. 

5.  Where  a  physician  takes  an  unmarried 
layman  with  him  to  attend  a  case  of  confine- 
ment, and  no  real  necessity  exists  for  the  lat- 
ter's  assistance,  both  are  liable  in  damages; 
and  it  makes  no  difference  that  the  patient  or 
husband  supposed  at  the  time  that  the  intruder 
was  a  medical  man,  and  therefore  submitted 
without  objection  to  his  presence :  De  May  v. 
Roberta,  46  M.  160. 

6.  In  such  a  case  plaintiff  may  testify  that 
she  supposed  the  intruder  was  a  physician  or 
a  medical  student,  and  may  show  whatever 
was  said  at  the  time  tending  to  support  such 
supposition.  And  a  competent  witness  may 
be  asked  as  to  the  custom  in  regard  to  calling 
assistance  in  cases  of  confinement:  Ibid. 

As  to  tenure  of  city  physician,  see  Officers, 
§44. 

Libellous  charge  against  city  physician,  see 
Libel,  §27. 

As  to  evidence  of  medical  standing,  in  action 
for  libel,  see  Libel,  §  85. 

As  to  evidence  of  method  of  securing  prac- 
tice, see  False  Imprisonment,  §  47. 

As  to  agreements  not  to  practice,  see  Con- 
tracts, §£  296,  407. 

As  to  physicians'  testimony  as  experts,  see 
Evidence,  §§  109,  585-598,  614-617,  628,  629, 
684-654,  658,  667,  679,  681. 

II.  Privileged  communications. 

7.  A  physician  has  no  right  to  publish  mat- 
ters of  professional  confidence  without  the 
approbation  of  the  person  concerned :  Suitings 
v.  Shakespeare,  46  M.  409. 

8.  Physicians  have  no  common-law  priv- 
ilege exempting  them  from  testifying  to  facts 
learned  in  the  confidence  of  their  professional 
relation:  Campauv.  North,  89  M.  606. 

8.  It  is  not  competent  for  a  physician  or 
surgeon  to  testify  to  facts  which  have  been 
communicated  to  him  for  the  purpose  of  en- 
abling him  to  perform  his  professional  duty, 
or  .which  were  in  any  way  brought  to  his 
knowledge  for  that  purpose :  Briggs  v.  Briggs, 
20  M.  84;  Storrs  v.  Scougale,  48  M.  888. 

10.  The  statutory  rule  of  exclusion  is  for 
the  patient's  benefit  and  not  the  physician's, 
continues  in  force  indefinitely,  and  can  only 
be  waived  by  the  patient :  Storrs  v.  Scougale, 
48  M.  888. 

11.  A  physician's  testimony  as  to  informa- 
tion acquired  while  attending  a  patient  can- 
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not  be  excluded  unless  it  appears  that  he 
needed  it  to  enable  him  to  prescribe  for  the 
patient:  Campau  v.  North,  89  M.  606. 

12.  Damages  were  claimed  for  a  physical 
disability  alleged  to  have  been  caused  by  de- 
fendant's violence.  Held,  that  the  testimony 
of  plaintiff's  physician  that  plaintiff  had  ad- 
mitted to  him  that  the  disability  had  existed 
before  the  act  of  violence  could  not  be  ex- 
cluded if  it  did  not  appear  that  the  patient's 
disclosure  was  necessary  to  enable  him  to  pre- 
scribe: Ibid. 

13.  Physicians'  testimony  as  to  the  condi- 
tion of  sick  persons  is  admissible  where  no 
confidential  relations  are  violated  in  giving  it: 
Scripps  v.  Foster,  41  M.  743. 

14.  A  physician  may  properly  testify,  with 
bis  patient's  consent,  to  the  date  of  a  visit 
made  him  by  the  patient  and  the  subject  of 
the  consultation,  details  not  being  given,  and 
the  date  being  only  material  to  fix  the  time  of 
other  events:  Dalman  v.  Koning,  64  M.  831. 

16.  Deceased  having  stated  in  an  applica- 
tion for  an  insurance  policy  that  a  certain 
doctor  had  treated  her  for  typhoid  fever,  held, 
that  in  an  action  on  the  policy  he  was  not  pre- 
cluded from  answering  defendant's  question 
whether  he  had  or  had  not  done  so:  Brown  v. 
Metropolitan  Life  Ins.  Co.,  65  M.  806  (April 
14,  '87). 

16.  The  privilege  does  not  extend  to  cases 
where  no  confidential  relations  exist:  People 
v.  Olover,  71  Ji.  —  (July  11,  '88). 

17.  So  in  a  prosecution  for  raping  a  girl 
under  the  age  of  consent,  where  the  state 
seeks  to  show  that  the  girl  thereby  contracted 
a  venereal  disease,  an  examination  of  the  ac- 
cused made  with  his  consent  while  he  was  in 
jail,  by  physicians,  at  the  instance  of  the  pros- 
ecuting attorney,  may  be  testified  to  by  such 
physicians:  Ibid. 

18.  The  statutory  rule  of  exclusion  is  solely 
to  enable  persons  to  secure  medical  aid  with- 
out betrayal  of  confidence;  it  only  establishes 
a  privilege  which  the  patient  may  waive:  O.  R. 
<fc  I.  B.  Co.  v.  Martin,  41  M.  667;  Serippe  v. 
Foster,  41  M.  743;  Fraser  v.  Jennison,  43  If. 
206. 

19.  Those  who  represent  the  patient's  in- 
terests after  his  death  may  waive  the  privi- 
lege, so  that  the  proponents  of  a  will  may 
show  the  testator's  competency  by  the  testi- 
mony of  his  physician :  Fraser  v.  Jennison, 
43  M.  206. 

III.  Degree   of  skill;   malpractice. 

20.  A  physician  must  exercise  reasonable 
skill,  taking  into  account  the  advancement  of 


professional  learning,  but  a  charge  that  he 
must  exercise  such  skill  as  is  ordinarily  exer- 
cised by  educated  physicians,  without  further 
defining  it,  is  incorrect:  Hitchcock  v.  Burgett, 
88  M.  501. 

21.  That  one  has  had  the  management  of  a 
farm  owned  by  him,  but  has  not  personally 
been  largely  engaged  in  farming  affairs,  does 
not  tend  to  show  general  incompetency  to 
practice  the  profession  at  surgery:  Mayo  v. 
Wright,  68  M.  83. 

22.  The  fact  that  a  Burgeon  changes  a 
course  of  treatment  adopted  by  another  does 
not  in  itself  show  that  the  former  course  of 
treatment  was  not  proper  at  the  time :  Wood 
v.  Barker,  49  M.  295. 

23-  A  patient's  failure  to  recover  perfect 
soundness  of  limb  is  not  in  itself  evidence  of 
malpractice,  nor  is  the  fact  that  he  survived, 
although  he  refused  to  allow  a  particular 
course  of  treatment,  evidence  that  such  course 
might  not  have  been  proper  under  the  cir- 
cumstances: Ibid. 

24.  The  jury,  in  such  a  case,  cannot  find 
malpractice  without  testimony  from  persons 
qualified  to  give  opinions  on  methods  of  treat- 
ment: Ibid. 

25.  The  jury  cannot  be  allowed  to  deter- 
mine for  itself  the  correctness  of  a  physician's 
treatment  of  a  fractured  limb;  and  it  was  held 
proper  to  refuse  to  permit  a  defendant  sued 
for  medical  services  to  exhibit  the  limb  to  the 
jury  long  after  the  injury  had  healed:  Cars- 
tens  v.  Hanselman,  61  M.  426. 

26.  In  an  action  for  malpractice  it  was  Add 
that  the  evidence  tended  to  show  such  a  total 
want  of  skill,  and  such  a  degree  of  careless- 
ness, on  the  part  of  defendant,  a  physician 
(who  was  employed  to  remove  a  tumor  from  a 
woman's  uterus),  as  would  in  law  make  him 
guilty  of  manslaughter:  Hyatt  v.  Adams,  16 
M.  180. 

27.  If  a  family  doctor  or  railway  surgeon 
on  leaving  town  recommends,  in  case  of  need, 
some  other  physician,  who  is  not,  however,  in 
any  sense  in  his  employment,  it  does  not  make 
him  liable  for  injuries  resulting  from  the  tet- 
ter's want  of  skill  in  case  he  should  be  em- 
ployed: Hitchcock  v.  Burgett,  88  M.  501. 

28.  Exemplary  damages  are  not  recover- 
able for  malpractice  where  there  was  no  evil 
motive  in  the  defendant's  conduct:  Hyatt  v. 
Adams,  16  M.  180. 

See,  also,  as  to  damages,  Damages,  §§  83, 
844,845. 

As  to  declaring  for  malpractice,  see  Plead- 
ings, g§  250-252. 

As  to  evidence  in  cases  of  malpractice,  see 
Evidence,  §§  84, 190, 848, 851, 352, 855, 561, 653. 
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IV.  Compensation. 

29.  There  is  no  presumption  of  law  as  to 
the  value  of  a  surgeon's  services;  a  jury  can- 
not ascertain  the  value  without  testimony 
from  competent  persons,  nor  can  a  jury  re- 
duce the  compensation  claimed  for  such  serv- 
ices where  undisputed  testimony  shows  it  to 
have  been  appropriate,  on  the  ground,  unsup- 
ported by  evidence,  that  plaintiff's  treatment 
was  improper:  Wood  v.  Barker,  49  M.  296. 

90.  A  physician's  average  daily  receipts  do 
not  measure  the  value  of  his  services  so  as  to 
exclude  competent  opinions  as  to  such  value: 
Thomat  n.  Cautkett,  57  M.  898. 

31.  Where,  in  a  physician's  suit  for  serv- 
ices, the  defence  is  made  that  by  a  special 
agreement  pay  was  to  be  contingent  on  a  cure, 
and  that  there  was  no  cure,  defendant's  finan- 
cial condition  is  irrelevant  in  determining 
whether  suoh  a  bargain  was  made :  Hollywood 
n  Reed,  56  M.  808. 

82.  Under  such  an  agreement  the  material 
questions  would  be  whether  a  cure  was  ef- 
fected by  plaintiff;  the  nature  of  the  disease 
is  not  material  either  under  plaintiff's  or  de- 
fendant's theory;  and  the  reoord  of  divorce 
proceedings  between  the  defendant  and  bis 
former  wife  is  irrelevant:  Hottyteood  v.  Seed, 
57  M.  884. 

88.  Where  a  doctor  was  employed  by  one 
who  had  been  injured  in  a  railroad  accident 
to  explain  his  injuries  to  the  company's  man- 
agement, on  the  secret  understanding  that  his 
services  should  be  paid  in  proportion  to  the 
amount  recovered,  such  bargain  was  held  void 
m  against  public  policy:  Thomat  v.  Caulkett, 
•7  ML  893. 

As  to  compensation  of  physician  hired  by 
Board  of  Health,  see  that  title,  §  6. 


PLAWK-BOADS. 
L  In  general. 

Ti.   EfcECTION  AND  BXMOVAL  OF  TOLL-GATES. 

HL  Right  to  demand  toll;  forfeiture. 
IV.  Illegally  passing  toll-gates. 
V.  Exacting  excessive  toll. 

VI.  MOBTGAGE  AND  SALE  OF  FRANCHISES. 

vn.  Liability,  of  stockholders. 

I.  In  general. 

1.  The  provision  ia  §  SO  of  the  general 
plank-road  act  of  18S1  (H.  S.  g  8846)  that  any 
subsequent  alteration  or  amendment  of  the 
act  shall  not  operate  as  an  alteration  or 
amendment  of  the  corporate  rights  of  com- 


panies formed  under  it,  unless  specially 
named  in  the  amendatory  act,  was  inserted 
solely  for  the  protection  of  the  companies,  and 
does  not  prevent  the  legislature,  by  general 
amendment,  from  removing  any  restriction, 
or  releasing  or  diminishing  any  obligation  or 
burden  imposed  upon  such  companies  by  the 
general  act:  People  v.  Grand  B.  A  H.  P.  R 
Co.,  10  M.  400. 

2.  Therefore  companies  formed  under  said 
act  may,  as  to  the  road  subsequently  con- 
structed, claim  the  benefit  of  the  act  of  1859 
(H.  a  §  8683),  which  permits  them  to  adopt  a 
grade  not  exceeding  one  foot  in  ten,  instead 
of  one  foot  in  twenty,  as  under  the  general  act : 
Ibid. 

8.  In  1848  a  plank-road  company  received 
a  special  charter  which  declared  the  general 
law  of  1848  concerning  such  companies  to 
form  a  part  of  it.  The  charter  was  made  to 
continue  sixty  years,  and  could  only  be  altered 
or  amended  after  thirty  years,  unless  it  was 
made  to  appear  to  the  legislature  that  the 
charter  bad  been  violated.  In  1855  another 
act  was  passed  relating  to  such  companies 
which  repealed  certain  provisions  of  forfeiture 
in  the  law  of  1848,  but  made  no  other  refer- 
once  to  it.  Act  888  of  1875  (H.  S.  §§  8649-8651) 
amended  the  act  of  1855,  prescribing  new 
causes  of  forfeiture,  and  providing  a  new  rem- 
edy in  equity  to  enforce  forfeiture.  Held, 
that  the  act  of  1875  was  not  applicable  to  the 
company  in  question,  and  that  no  amendment 
made  earlier  than  1878  could  operate  on  its 
charter:  Tripp  v.  Pontine  A  L.  P.  R.  Co.,  66 
M.  1. 

4.  Section  4  of  the  charter  of  the  Detroit  and 
Howell  Plank-road  Company  (Laws  1848, 
p.  898),  authorising  the  company,  when  duly 
organized,  to  enter  upon  and  take  possession 
of  so  much  of  the  Detroit  and  Grand  River 
road,  so  called,  as  lies  between  the  city  of  De- 
troit 'and  Howell,  was  held  to  dispense  with 
the  necessity  of  a  release  or  consent  of  the 
supervisors  and  commissioners  of  highways  of 
the  several  townships,  as  required  by  §  27  of 
the  general  act  of  1851  (H.  &  §§  8597-8647): 
Detroit  A  H.  P.  R  Co.  v.  Fisher,  4  M.  87. 

5.  The  Detroit  and  Erin  Plank-road  Com- 
pany, being  specially  authorised  by  its  charter 
to  take  possession  of  so  much  of  the  Fort  Gra- 
tiot road  as  lies  between  the  city  of  Detroit 
and  the  township  of  Erin,  and  construct  and 
maintain  a  plank  road  thereon,  it  was  held 
that  it  might  do  so  without  any  grant  or  re- 
lease from  the  supervisor  and  commissioners 
of  highways  of  the  township  through  which 
the  road  would  run,  notwithstanding  the  gen- 
eral act  of  1818  (H.  S.  §  8666  et  seq.)  was  also 
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made  a  part  of  the  charter,  and  by  that  act, 
where  a  plank-road  company  might  wish  to 
use  a  public  highway  for  their  road,  they  were 
to  obtain  the  right  by  procuring  a  grant  for 
the  purpose  from  the  officers  mentioned :  At- 
torney-General v.  Detroit  AE.P.R.  Co.,  2  M. 
188. 

6.  Independently  of  statute  or  charter  it  is 
the  duty  of  a  plank-road  company  haying  ex- 
clusive control  of  a  highway  to  protect  the 
public  by  railings  or  fences  against  dangerous 
embankments:  Carver  v.  Detroit  A  S.  P.  R. 
Co.,  61  M.  584;  See  8.  C.  69  M.  616. 

EL  Erection  and  bemoval  of  toll- 
gates. 

7.  A  plank-road  company  bas  general  power 
to  change  the  location  of  its  gates,  and  to 
erect  new  ones,  unless  specially  restricted:  De- 
troit v.  Detroit  A  E.  P.  R.  Co.,  13  M.  888. 

8.  A  plank-road  company,  occupying  for  its 
purposes  a  road  leading  from  the  city  of  De- 
troit, procured  an  amendment  to  its  charter, 
by  which  it  was  "  empowered  to  extend  then- 
road  on  Gratiot  street  to  Randolph  street  in 
the  city  of  Detroit;  provided  that  no  toll- 
gate  shall  be  erected  or  maintained  within  the 
limits  of  said  city  by  said  oompany."  Subse- 
quently the  city  limits  were  extended  by  stat- 
ute so  as  to  embrace  a  portion  of  the  original 
road  upon  which  a  gate  had  before  been 
erected.  It  was  held  that  the  amendatory  act 
did  not  restrict  the  original  powers  of  the  com- 
pany to  erect  and  maintain  a  gate  on  any 
portion  of  the  road  then  outside  the  city  lim- 
its, but  only  prohibited  any  gate  upon  the  ex- 
tension of  the  road  which  was  authorized  by 
the  amendatory  act:  Ibid. 

9.  The  charter  of  a  plank-road  company 
authorized  it  to  erect  toll-bridges  at  its  discre- 
tion, provided  none  should  be  placed  within 
the  limits  of  the  city  of  Detroit  Held",  that 
the  charter  contemplated  the  then  existing 
city  limits,  and  that  the  later  extension  of  the 
limits  beyond  a  gate  did  not  diminish  the 
company's  franchise  nor  make  the  gate  a  nui- 
sance, or  compel  the  company  to  remove  the 
gate:  Chopev.  Detroit  A  HoweU  P.  R.  Co.,  87 
M.  195,  43  M.  140. 

10.  A  charter  to  construct  a  plank-road 
from  one  city  to  another  city  or  place  does  not 
authorize  the  company  to  erect  its  toll-gate 
and  exact  tolls  upon  one  of  the  streets  of  the 
city ;  nor  can  user  establish  such  aright :  Pon- 
tiae  A  L.  P.  R.  Co.  v.  Hilton,  69  M.  115  (March 
8,  '88). 

That  a  statute  requiring  removal  is  invalid, 
bee  Constitutions,  §  57. 


III.   Bight  to  demand  toll;  fobfett- 
uek. 

11.  Under  the  provisions  of  section  17  of 
the  general  plank-road  act  of  1848,  a  company 
may  exact  toll  whenever  the  road,  or  five  con- 
secutive miles  thereof,  are  completed,  not- 
withstanding the  survey  of  the  road  is  not  re- 
corded as  directed  by  section  13  of  said  act: 
Detroit  A  B.  P.  R.  Co.  v.  Fisher,  4  M.  88. 

12.  The  company  may  demand  toll  of  any 
person  in  advance  of  bis  actually  travelling 
upon  the  road;  and  on  his  refusal  to  state 
how  far  he  proposes  to  travel  over  the  road 
may  require  payment  of  toll  to  the  next  gate : 
Ibid. 

13.  H.  S.  §8649,  providing  a  remedy  by 
suit  in  chancery  against  a  plank-road  oom- 
pany attempting  to  collect  toll  while  itB  road 
is  defective  or  out  of  repair,  was  not  repealed 
by  H.  8.  §  1869,  which  imposes  upon  the 
highway  commissioner  the  duty  of  seeing  that 
all  such  companies  maintain  their  roads  in  as 
good  and  safe  condition  as  he  is  required  to 
keep  the  public  highways,  and  subjects  such 
companies  to  a  penalty  of  $50  for  every  fail- 
ure to  repair  defects  when  ordered  by  him : 
People  v.  Grand  Rapids  A  W.  P.  R.  Co.,  67 
M.  5. 

14.  In  a  suit  under  H.  S.  §  8649,  against  a 
plank-road  oompany,  an  injunction  restrain- 
ing the  company  from  taking  toll  is  properly 
refused  where  it  appears  that  since  the  filing 
of  the  bill  defendant  has  at  great  expense  put 
its  road  in  the  condition  required  by  law: 
Ibid. 

16.  Bill  held  to  state  a  case  for  equitable  re- 
lief, under  H.  S.  §  8649,  against  a  plank-road 
company  whose  road  is  out  of  repair :  Ibid. 

16.  Under  the  plank-road  act  of  1848,  on 
the  completion  of  five  consecutive  miles  of 
plank-road,  the  right  to  take  tolls  became 
vested ;  and  whatever  might  be  the  length  of 
the  road  required  by  the  charter,  the  right  to 
tolls  on  the  part  so  completed  could  not  be 
forfeited  or  affected  by  the  failure  to  con- 
struct the  balance  of  the  road :  People  v.  Jack- 
son AM.  P.  R.  Co.,  9M.  285. 

17.  The  following  question  discussed  but 
not  decided  —  the  court  being  divided  in 
opinion :  Where  a  part  of  the  road  actually 
completed  is  constructed  in  a  manner  not  al- 
lowed by  the  said  act  of  1848,  is  this  such  a 
misuser  as  will  forfeit  the  whole  grant?  Ibid. 

18.  Also,  under  said  act  of  1848,  can  the  five 
consecutive  miles  of  road  first  constructed  be 
forfeited  by  a  failure  to  keep  any  ether  portion 
of  the  road,  when  constructed,  in  repair?  Ibid. 

19.  Also,  what  certainty  of  pleading  is  re- 
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quired  in  a  proceeding  to  have  a  forfeiture 
declared  for  misuser?  Ibid. 

20.  Also,  what  standard  of  perfection  can 
be  required  as  the  standard  of  repairs,  and 
when  repairs  must  be  made?  Ibid. 

21.  Where  a  company's  road  is  for  six 
years  out  of  repair  in  its  whole  length,  and  un- 
safe for  vehicles,  negligence  may  be  presumed 
against  the  company,  and  the  fact  justifies  a 
forfeiture  of  its  corporate  rights  and  franchises 
and  a  judgment  of  ouster:  Coon  v.  Plymouth 
P.  B.  Co.,  32  M.  248. 

That  forfeiture  must  be  judicially  declared, 
eta,  and  as  to  repeal  or  amendment  of  char- 
ter, see  Constitutions,  §§  441-440. 

IV.  Illegally  passing  toll-gates. 

22.  Where  the  traveller,  without  paying  the 
legal  toll,  passes  the  gate  against  the  express 
will  or  order  of  the  gatekeeper,  but  without 
actual  force,  the  gate  being  open  and  the 
keeper  offering  no  resistance,  such  an  act  con- 
stitutes a  forcible  passing  under  H.  8.  §  8682 : 
Detroit  A  B.  P.  B.  Co.  v.  Fisher,  4  M.  88. 

23.  In  an  action  by  a  plank-road  company 
for  the  penalty  provided  by  H.  8.  8  8582,  for 
forcibly  passing  its  toll-gate  without  paying, 
defendant  cannot  show  that  the  company  had 
agreed  with  an  alderman  to  stop  taking  toll  if 
the  alderman  would  procure  certain  legislation 
which  it  wanted.  And  it  is  no  defence  that 
defendant  thought  the  gate  was  illegal:  De- 
troit <ft  S.  P.  B.  Co.  v.  Mahoney,  88  M.  205 
(Jan.  19,  "88). 

24.  An  action  to  recover  a  penalty  for 
illegally  passing  plaintiff's  toll-gate  involves 
neither  the  existence  of  plaintiff  as  a  corpora- 
tion nor  the  exercise  of  a  corporate  franchise : 
Pontiac  *  L.  P.  B.  Co.  v.  Hilton,  69  M.  115 
(March  2,  '88). 

25.  Plaintiff  suing  to  recover  a  penalty  for 
illegally  passing  a  toll-gate  has  the  burden  of 
proving  the  existence  of  such  a  state  of  facts 
as  entitles  him  to  enforce  the  penalty :  Ibid. 

V.  Exacting  excessive  toll. 

26.  H.  S.  §  3686,  imposing  a  penalty  upon 
gate-keepers  for  exacting  excessive  toll,  does 
not  apply  to  a  case  where  it  is  claimed  that  he 
is  not  entitled  to  take  toll  at  all  and  where  the 
question  of  his  right  to  collect  is  purely  legal : 
Van  Buren  v.  Wylie,  66  M.  601. 

27.  A  toll-gate  keeper  cannot  be  held  liable 
under  H.  S.  §  8636  for  taking  illegal  toll,  un- 
less he  took  it  knowing  the  number  of  miles 
travelled  or  to  be  travelled  on  the  road  by  the 


person  paying  the  toll:  Fox  v.  Franeher,  66  M. 
636. 

28.  H.  S.  §  8636  does  not  apply  to  plank- 
road  companies  organized  under  the  laws  of 
1848,  but  only  to  such  companies  as  should  be 
organized  after  the  act  of  1851,  of  which  said 
g  3630  forms  a  part,  became  a  law :  Ibid. 

VI.   Mortgage   and    sale   or   fran- 
chises. 

29.  A  special  statute  (the  act  of  April  3, 
1861)  authorizing  a  plank-road  company  to 
mortgage  its  road  is  not  in  conflict  with  the 
constitutional  provision  prohibiting  the  legis- 
lature from  authorizing  the  sale  of  any  real 
estate  of  any  person  by  private  or  special  law, 
but  is  to  be  regarded  as  an  amendment  of  the 
company's  charter :  Joy  v.  Jackson  A  M.  P. 
B.  Co.,  11  M.  166. 

30.  An  amendment  to  a  charter  of  a  plank- 
road  company,  authorizing  it  to  mortgage  ita 
corporate  property  to  raise  money  for  the  com- 
pletion of  its  road,  is  an  amendment  which 
may  be  accepted  by  a  majority  of  the  stock- 
holders: Ibid. 

31.  Under  a  special  statute  authorizing  a 
plank-road  company  to  "  mortgage  the  road 
and  other  property  of  the  company,"  the  fran- 
chise of  taking  toll  is  to  be  understood  as  in- 
cluded with  the  road  and  its  fixtures :  ibid. 

32.  But  the  company  could  not,  under  this 
power,  mortgage  any  franchise  essentially 
corporate  in  its  character,  and  which  could 
not  be  enjoyed  by  a  natural  person :  Ibid. 

88.  Under  an  authority  to  mortgage  the 
whole  road  the  company  might  give  a  valid 
mortgage  on  any  specific  portion  of  it  upon 
which  separate  tolls  can  lawfully  be  collected : 
Ibid. 

34.  Whether  a  plank-road  company  l.a.s 
power,  irrespective  of  statute,  to  mortgage  its 
corporate  property  and  franchises,  quere:  Ibid. 

35.  The  authority  to  sell  the  franchise  of  a 
plank-road  corporation  on  execution  is  de- 
rived entirely  from  the  statute;  and  the  sale 
can  be  made  in  no  other  mode  than  that 
pointed  out  by  the  statute.  That  mode  is  a 
sale  of  the  franchise  to  such  person  as  will 
satisfy  the  execution,  with  the  legal  fees,  and 
take  the  franchise  for  the  shortest  period  of 
time:  James  v.  Pontiac  <&  Q.  P.  B.  Co.,  8 
M.91. 

36.  A  sale  of  the  franchise  for  a  certain 
period,  in  part  payment  of  the  execution,  is 
unauthorized  and  void :  Ibid. 

37.  The  acquiescence  of  the  stockholders  in 
the  purchaser  taking  possession  under  such  a 
sale,  their  payment  to  him  of  tolls  for  passing 
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over  the  rood,  and  the  expenditure  by  him  of 
moneys  in  repairing  the  road,  with  then- 
knowledge,  will  not  confirm  and  render  valid 
each  a  sale:  Ibid. 

VII.  Liability  of  stockholders. 

38.  The  signing  of  the  articles  of  associa- 
tion and  subscription  for  stock  of  a  plank- 
road  company,  under  the  act  of  1851  (H.  S. 
§  8627)  imported  a  promise  to  the  company  to 
pay  the  amount  of  such  subscription  when 
called  in,  although  the  instrument  contains  no 
express  promise  to  that  effect:  Dexter  A  1L 
P.  R.  Co.  v.  MUlerd,  8  M.  91. 

89.  The  notice  that  directors  of  plank-road 
companies  give  under  H.  S.  §  8627,  that  pay- 
ment is  required  for  stock  subscribed  for, 
must  specify  the  place  where  the  payment 
should  be  made:  Ibid. 

40.  Stockholders  in  a  plank-road  company 
organized  under  the  general  plank-road  act  of 
1861  are  severally  liable  for  demands  against 
the  company  (not  for  labor  done)  to  the 
amount  of  the  stock  held  by  each  when  the 
debt  accrued,  and  not  merely  for  the  amounts 
which  remain  unpaid  on  their  stock:  Petti- 
bone  v.  MoQraw,  6  M.  441. 


PLATS. 

L  General  principles. 
DL,  Acknowledgment  and  record. 
ILL  Vacation  of  plats. 

I.  General  principles. 

1.  No  plat  can  be  made  except  by  the  pro- 
prietor: Lee  v.  Lake,  14  M.  13;  Lothrop  v. 
Board  of  Public  Works,  41  M.  724. 

2.  An  administrator  cannot  make  a  public 
plat  of  bis  intestate's  lands  under  a  probate 
license  to  sell  them :  Lothrop  v.  Board  of  Pub- 
lic Works,  41  M.  724. 

8.  The  proprietor  of  lands  bordering  on  a 
meandered  stream  may  extend  his  plat  to  the 
channel  bank:  Twogood  v.  Hoyt,  42  M.  609. 

4.  Where  lands  are  platted  into  lots,  with 
shore  boundaries  marked,  conveyances  with 
reference  thereto  carry  the  submerged  land  to 
the  center  of  the  stream :  Watson  v.  Peters, 
26  M.  608;  Fletcher  v.  Thunder  Bay,  etc  Boom 
Co.,  51  M.  277. 

And  see  Waters,  VI,  (a). 

5.  The  owner's  certificate,  appended  to  a 
plat,  and  explaining  dimensions,  courses  and 
distances  not  otherwise  made  clear,  is  a  proper 
part  of  the  plat  and  should  be  read  with  it. 
This  being  done,  a  square  intended  to  be  dedi- 


cated to  the  public  was  held  sufficiently  iden- 
tified :  Baker  v.  Johnston,  21  M.  819. 

6.  Where  in  platting  a  village  it  turns  out 
that  by  mistake  the  blocks  are  not  so  long  as 
the  plat  represents,  the  deficiency  must  be  ap- 
portioned between  the  lots  of  the  block  ac- 
cording to  their  apparent  size  as  shown  by  the 
map :  Quinnin  v.  Reimers,  46  M.  605. 

6a.  And  this  rule  will  be  applied  notwith- 
standing the  explanations  upon  the  plat  state 
that  all  lots  are  of  full  size  except  those  made 
fractional  by  a  named  street;  it  appearing 
that  according  to  the  plat  such  street  made 
certain  lots  fractional,  and  such  last-mentioned 
lots  evidently  being  all  the  explanations  in- 
tended to  except:  Ibid. 

7.  The  healing  effect  of  H.  &  §  1487  is  con- 
fined to  imperfect  acknowledgments;  plats 
made  by  persons  not  owning  the  land  are  not 
made  effectual  by  it:  Lee  v.  Lake,  14  M.  12; 
Detroit  v.  Detroit  4b  M.  JR.  Co.,  28  M.  173. 

8.  Whether  a  plat  of  ground  for  public 
uses,  made  under  the  act  of  1839  (H.  S. 
§§  1478-1482},  is  to  be  regarded  as  a  grant,  or 
as  an  offer  to  dedicate,  or  partakes  of  the  nat- 
ure of  both,  some  action  by  competent  pub- 
lic authority  by  way  of  acceptance  is  necessary 
before  it  can  have  the  intended  effect  of  mak- 
ing public  highways  of  the  streets  laid  out 
upon  it :  Wayne  v.  Miller,  81 M.  447.  And  see 
Dedication. 

As  to  rights  of  purchasers  buying  with 
reference  to  plats,  see  Estoppel,  §§  25-32. 

As  to  effect  of  record  of  plat  ignoring  high- 
way, see  Highways,  §  22. 

II.  Acknowledgment  and  record. 

8.  Conveyances  by  deeds  duly  acknowl- 
edged and  recorded,  of  lots  laid  down  on  the 
plan,—  the  deeds  describing  the  lots  according 
to  the  plat,  and  referring  to  it  as  of  record, — 
will  not,  for  purposes  of  dedication,  supply  the 
want  of  acknowledgment  of  the  plat:  People 
v.  Beaubien,  2  D.  256. 

10.  Where  the  statute  (H.&§  1474)  required 
the  acknowledgment  of  plats  to  be  under  the 
officer's  seal,  the  record  of  such  plat  is  un- 
authorized, and  is  not  evidence  of  the  plat* s 
execution  and  validity  so  as  to  prove  the  ex- 
istence of  a  highway  by  dedication:  Grand 
Rapids  v.  Hastings,  86  M.  122. 

11.  Whether  an  acknowledgment  of  a  plat 
not  under  seal  of  the  justice  taking  it,  as  re- 
quired by  an  act  in  force  at  the  time  (Laws  of 
1888,  p.  681,  §  2;  2  Terr.  Laws,  p.  677,  §  2), 
might  be  cured  by  H.  S.  §  1487  for  the  time 
which  elapsed  after  that  act  took  effect,  quere: 
Detroit  v.  Detroit  <fc  M.  R.  Co.,  28  M.  178. 
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12.  The  acknowledgment  of  a  plat  is  the 
essential  act  of  dedication,  and  without  it  a 
plat  has  no  force  in  itself  for  any  purpose: 
Burton  v.  Martz,  88  M.  701. 

18.  A  plat  of  lands  belonging  to  a  woman 
was  acknowledged  by  her  husband  as  owner, 
and  bo  recorded.  The  wife  afterwards  form- 
ally acknowledged  the  plat  and  the  record  was 
altered  conformably.  Held,  that  it  did  not  en- 
title purchasers  to  hold  the  woman  as  having 
conveyed  to  her  husband,  or  in  any  responsible 
way  recognised  title  in  him:  Ibid. 

14.  Omission  to  acknowledge  or  record  a 
plat  does  not  invalidate  a  conveyance  which 
refers  to  it  in  describing  die  premises:  John- 
dome  v.  Scott,  11  M.  283;  Wiley  v.  Lovely,  46 
M.8& 

16.  Where  both  parties  to  a  suit  respecting 
lands  trace  title  through  conveyances  made 
with  reference  to  a  recorded  plat,  it  is  im- 
material that  the  plat  was  never  properly 
acknowledged  or  recorded:  Johnstone  v. 
Scott,  11  M.  282;  Quinnin  v.  Beimers,  46  M. 
MB. 

16.  The  failure  to  record  a  plat  offering  to 
dedicate  a  square  for  public  buildings  is  im- 
portant only  as  it  concerns  the  naked  legal 
title  which  the  record  would  have  vested  in 
the  county  in  trust  for  the  purpose  intended : 
Cass  Supervisors  v.  Banks,  44  M.  467. 

17.  A  plat  actually,  though  not  legally,  re- 
corded may  be  used  to  identify  the  land 
described  in  the  deeds  referring  to  it:  John- 
stone v.  Scott,  11  M.  232. 

18.  The  sale  of  lands  by  duly  acknowledged 
deeds  referring  to  a  plat  as  duly  recorded  by 
the  grantor  is  a  recognition  of  the  validity  of 
the  plat  even  if  that  had  not  been  duly  ac- 
knowledged (H.  &  §  1487):  White  v.  Smith, 
frM.  891. 

18.  The  validity  of  the  acknowledgment 
and  record  of  a  plat  held  to  be  admitted  by 
the  coarse  of  pleading  in  chancery :  Ibid. 

ILL  Vacation  of  fiats. 

SO.  The  power  given  by  a  municipal  charter 
[of  Three  Rivers]  to  the  village  authorities  to 
open  and  vacate  alleys  does  not  exclude  the 
exercise  by  the  circuit  courts  of  tbeir  statu- 
tory power  (H.  &  §3  1476-78)  to  alter  or  va- 
cate town  plats:  Case  v.  Frey,  24  M.  251. 

21.  The  petition  by  which  proceedings  are 
instituted  under  H.  8.  §§  1476-78  need  not  be 
verified  by  oath  or  signed  by  all  the  persons 
interested.  The  statute  was  intended  to  au- 
thorise any  owner  to  make  the  application 
and  any  other  owner  to  oppose  it:  Ibid, 


PLEADING©. 

L  General  principles. 

(a)  General  principles;  rules  of  con- 

struction. 

(b)  Superfluous  or  immaterial  mat- 

ter. 

II.  TBI  DECLARATION. 

(a)  In  general. 

(b)  The  counts;  joinder;  election. 

1.  In  general;  duplicity. 

2.  Joinder;  misjoinder. 
8.  Election. 

(c)  When  the  common  counts  may  be 

used. 

1.  Generally. 

8.  For  money  paid  or  ex- 
pended; money  had  and 
received. 

8.  For  labor  and  services ;  ma- 
terials furnished. 

4.  For  lands  or  goods  sold. 

6.  For  use  and  occupation. 

6.  Upon  account  stated. 

(d)  Subject-matter;  certainty;  neces- 

sary averments. 
L  Generally. 

2.  In  actions  ex  contractu. 
8.  In  actions  ex  delicto. 

4.  Declaring  upon  statute. 

(e)  Profert  and  oyer. 
m.  Pleas. 

(a)  In  general. 

(b)  Pleas  in  abatement. 

1.  When  allowable ;  what  may 

or  should  be  thus  pleaded. 

2.  Requisites, 
(o)  Pleas  in  bar. 

1.  Generally. 

2.  The  general  issue ;  what  de- 

fences   admissible    there- 
under. 
8.  Notice  of  special  defence, 
(d)  Pleas  puis  darrein  continuance. 
IV.  Replications. 
V.  Demurrers. 
VL  Affidavits;  bills  of  particulars. 

(a)  Affidavit  of  amount  due. 

(b)  Affidavits  of  non-execution. 

(c)  BUls  of  particulars. 

VH.  Variance  between  allegations  and 
proof  ;  what  provable  under 
particular  allegations. 

(a)  In  general. 

(b)  In  actions  ex  contractu. 

(c)  In  actions  ex  delicto. 

(d)  When    disregarded    or    deemed 

waived. 
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VUL  Amendments. 

(a)  In  general. 

(b)  Of  the  declaration. 

(c)  Of  other  pleadings,  etc 
IX  Admissions;  waivers. 

(a)  In  general. 

(b)  What  admitted  by  demurrer. 

(c)  Admission*  and  waivers  by  plead- 

ing the  general  issue  and  going 
to  trial. 
X.  Aider  by  verdict  or  judgment. 

As  to  pleadings  in  chancery,  see  Equity,  V. 

As  to  pleadings  in  justices'  courts,  see  Jus- 
tices of  the  Peace,  III,  (d). 

As  to  the  issues  and  the  framing  thereof  in 
probate  appeals,  see  Appeal,  §§  875-306;  Lim- 
itation of  Actions,  §  801. 

As  to  pleadings  in  criminal  prosecutions,  see 
Cbjmes,  IV,  (i),  (n),  V,  (c). 

I.  General  principles. 

(a)  General  principles,'  rules  of  con- 
struction. 

As  to  principles  specially  applicable  to  plead- 
ings in  actions  for  Libel  or  Slander,  and  of 
Covenant,  Ejectment,  Replevin,  Trespass, 
Trespass  on  the  Case  and  Trover,  see  those 
titles. 

1.  The  object  of  pleading  is  to  Apprise  the 
opposite  party  and  the  court  of  the  grounds  of 
the  pleader's  claim  or  defence:  Hurtford  v. 
Holmes,  8  M.  460 ;  People  v.  Miller,  15  M.  854 ; 
Batterson  v.  Chicago  &  G.  T.  R  Co.,  49  M. 
184;  Merkle  v.  Bennington,  68  M.  183  (Jan. 

.  12,  '88). 

2.  And  a  pleading  is  generally  sufficient 
when  it  fully  accomplishes  this  purpose: 
People  v.  Miller,  15  M.  854 

3.  Such  facts  must  be  averred  as  will,  if 
admitted,  lead  to  a  necessary  legal  conclusion 
of  liability  or  guilt:  Enders  v.  People,  20  M. 
288,240.  ' 

4.  A  pleading  need  not  allege  more  than  is 
sufficient,  prima  facie,  to  constitute  a  good 
cause  of  action  or  defence :  Attorney-General 
v.  Michigan  State  Bank,  2  D.  859;  Farmers' 
etc  Bank  v.  Kingsley,  2  D.  879,  886. 

6.  The  pleader  is  not  bound  to  anticipate, 
nor  need  he  notice  and  remove,  every  possible 
exception,  answer  or  objection  that  may  exist, 
and  with  which  the  adversary  may  intend  to 
oppose  him :  Ibid. 

6.  Nor  need  a  party  deny  allegations  before 
they  are  made :  Brown  v.  Thompson,  29  M.  72. 

7.  It  is  not  necessary  to  allege  implications 
of  fact  or  presumptions  of  law :  Farmers',  etc 
Bank  v.  Kingsley,  2  D  .879,  887. 


8.  A  pleading  should  contain  allegations  of 
facts  and  not  of  evidence :  Picard  v.  McCor- 
mick,  11  M.  68. 

9.  The  wording  of  pleadings  should  be  pre- 
cise: Batterson  v.  Chicago  &G.T.R  Co.,  49 
M.184. 

10.  But  extreme  niceties  and  technical  ex- 
actness in  form  in  the  requirements  of  plead- 
ings are  not  favored :  Coon  v.  Plymouth  P.  R 
Co.,  81  M.  17a 

11.  A  pleading  is  double  if  a  single  issue 
cannot  be  made  to  controvert  it  by  denying 
any  one  material  fact :  People  v.  River  Raisin 
&L.E.R.Co.,nM.  889. 

12.  S.  L.  1849,  §  26,  regulating  pleadings  in 
the  oounty  court,  required  but  a  brief  state- 
ment of  plaintiff's  claims  or  demands,  without 
regard  to  previous  forms;  and  it  seems  it  was 
enough  for  plaintiff  to  set  forth,  in  some  man- 
ner, sufficient  to  apprise  defendant  of  what  he 
had  to  meet:  Mills  v.  Spencer,  3  M.  127. 

13.  The  statute  abolishing  special  pleadings 
does  not  make  special  pleading  void  where 
the  parties  have  voluntarily  adopted  it,  joined 
issue,  and  proceeded  to  trial  and  judgment: 
Wales  v.  Lyon,  2  M.  276. 

14.  No  plea  is  necessary  to  bring  to  the 
notice  of  the  court  facts  which  the  judges 
must  judicially  know :  People  v.  Mahaney,  18 
M.481. 

15.  If  the  allegations  in  a  pleading  conflict 
with  a  public  statute  they  must  be  disre- 
garded: People  v.  River  Raisin  &  L.  E.  R. 
Co.,  12  M.  389. 

16.  Parties  cannot  be  allowed  to  stipulate 
or  to  admit  by  pleading  that  a  statute  was  not 
properly  or  constitutionally  passed :  Attorney- 
General  v.  Rice,  64  M.  885. 

17.  In  pleading  every  implication  will  be 
taken  most  strongly  against  the  pleader: 
Bush  v.  Dunham,  4  M.  839. 

18.  An  ambiguous  allegation  is  construed 
most  favorably  for  the  party  against  whom  it 
is  made:  Browne  v.  Moore,  32  M.  254. 

19.  The  construction  and  interpretation  of 
a  pleading  in  the  record  is  matter  of  law  for 
the  court,  and  a  declaration  cannot  be  changed 
because  the  finding  of  facts  imputes  to  it 
something  that  it  does  not  imply:  EarUv. 
Westchester  F.  Ins.  Co.,  29  M.  414. 

20.  Repleader  is  never  awarded  in  favor  of 
the  party  beginning  the  mispleading  and  to 
whose  error  the  subsequent  mispleading  is 
traceable:  Whittemore  v.  Stephens,  48  M.  578. 

21.  Arbitrators  are  not  held  to  the  niceties 
of  pleading  and  evidence  that  govern  the 
action  of  courts:  Chicago  <&  M.  L.  S.  R  Co.  v. 
Hughes,  28  M.  186. 

22.  It  is  presumed  that  pleadings  are  not 
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put  in  for  sham  purposes  or  in  bad  faith,  and 
that  they  cannot  be  attacked  except  upon 
averments  to  the  contrary:  Stanford  v.  Hux- 
ford,  82  M.  313. 

{b)  Superfluous  or  immaterial  matter. 

23.  Addition  of  superfluous  words  which 
cannot  mislead  in  the  caption  of  an  unsworn 
pleading  is  immaterial :  e.  jr.,  calling  the  court 
in  which  a  demurrer  is  filed  "  the  superior 
court  of  the  city  of  Grand  Rapids,"  when  the 
court's  legal  title  is  "  the  superior  court  of 
Grand  Bapids:"  Comstock  v.  JleEvoy,  52  M. 
324. 

24.  Except  in  describing  a  written  instru- 
ment which  bears  a  written  date,  allegations 
of  time  are  not,  in  general,  material  in  a  dec- 
laration: Eowland  v.  Davit,  40  M.  645. 

26.  An  averment  as  to  the  source  of  title  is 
immaterial  where  the  fact  of  ownership  is  the 
material  question :  Monaghan  v.  Agricultural 
F.  Ins.  Co.,  53  M.  288. 

26.  In  a  pleading,  all  beyond  what  is  neces- 
sary to  constitute,  prima  facie,  a  sufficient 
cause  of  action  or  defence,  is  surplusage:  At- 
torney-General v.  Michigan  State  Bank,  2  D. 
850. 

27.  But  no  allegations  descriptive  of  that 
which  is  legally  essential  to  the  claim  or  charge 
can  be  rejected  as  immaterial:  Harrington  v. 
Warden,  1  M.  487. 

28.  Anything  outside  of  the  facts  necessary 
to  state  a  cause  of  action  is  surplusage ;  the 
necessary  facts,  however,  must  be  stated: 
Smith  v.  Holmes,  64  M.  105. 

20.  When  a  contract  is  set  forth  at  length 
in  the  declaration,  any  allegation  in  respect  to 
its  description  or  effect,  in  a  matter  which 
must  appear  on  its  face  as  set  forth,  is  super- 
fluous and  should  be  treated  as  surplusage: 
Regents  v.  Detroit  Young  Men's  Society,  12  M. 
188. 

30.  As,  where  the  contract  of  corporations 
was  alleged  to  be  "  sealed  with  the  seals  of 
the  respective  parties,"  but  upon  its  face  it 
appeared  to  be  executed  by  agents  who  had 
only  affixed  their  own  seals:  Ibid. 

31.  An  erroneous  allegation  in  a  declara- 
tion that  a  release  unnecessarily  referred  to 
in  the  declaration  was  executed  under  a  cer- 
tain statute  is  to  be  treated  as  surplusage: 
Holdridge  v.  Farmers',  etc  Bank,  10  M.  60. 

32.  Where  a  contract  as  set  forth  in  the 
declaration  is  for  the  payment  at  the  end  of 
the  month  for  stone  delivered  during  the 
month,  a  further  averment  that  it  is  to  be 
paid  for  according  to  a  certain  other  contract 
not  set  forth  will  be  regarded  as  surplusage : 
Stange  v.  Clemens,  17  M.  402. 


33.  A  charge  of  conspiracy  is  mere  sur- 
plusage in  an  action  for  malicious  prosecution : 
Hamilton  v.  Smith,  30  M.  222. 

34.  The  introduction  of  the  words  "  falsely 
and  fraudulently  "  as  well  as  the  words  "  care- 
lessly and  negligently"  is  surplusage  in  a 
count  the  gravamen  of  which  is  expressed  to 
be  negligence  merely:  Smith  v.  Holmes,  54 
M.  105. 

35.  The  fact  that  a  declaration  for  damages 
for  misrepresenting  the  value  of  land  sold  to 
plaintiff  charges  fraudulent  and  deceitful  pur- 
poses on  defendant's  part  does  not  necessitate 
proof  of  such  purposes :  Holcomb  v.  Noble,  68 
M.896. 

86.  The  recital,  in  a  declaration  for  seduo- 
tion,  of  authorization  to  plaintiff  (the  victim's 
mother)  to  bring  suit,  cannot  be  treated  as 
surplusage,  but  shows  that  the  action  is  the 
statutory  one  for  the  injury  to  the  daughter : 
Ryan  v.  Fralick,  60  M.  488. 

37.  Where  of  two  pleas  —  non  assumpsit 
and  not  guilty  —  filed  to  the  whole  of  a  decla- 
ration, the  former  meets  the  whole,  the  latter 
may  be  treated  as  superfluous  and  a  nullity: 
The  Milwaukie  v.  Bale,  1  D.  806. 

II.  Thb  declaration. 

As  to  declarations  in  Ejectment,  see  that 
title,  §§  106-116. 

As  to  declarations  in  justices'  courts,  see 
Justices  of  the  Peace,  m,  (d).  2. 

As  to  declarations  in  probate  appeals,  see 
APPEAL,  §§  876-870. 

As  to  time  for  filing  declaration,  see  De- 
fault, §§  1-4. 

As  to  filing  and  serving  declaration  as  conv 
mencement  of  suit,  see  Process. 

(a)  In  general. 

38.  In  non-bailable  actions  a  variance  be- 
tween the  declaration  and  the  writ  of  sum- 
mons as  to  the  form  of  action  is  entirely 
immaterial,  and  in  bailable  actions  it  would 
operate  only  to  discharge  the  bail  and  not  to 
nullify  the  declaration :  Smith  v.  Wayne  Cir- 
cuit Judge,  27  M.  87. 

39.  Where  suit  is  begun  by  summons  in 
assumpsit,  and  declaration  in  debt  is  filed,  if 
defendant  appears  and  pleads  that  the  cause 
of  action  did  not  accrue  in  ten  years  he  can- 
not complain  of  the  variance :  Brewer  v.  Boyn- 
ton,  71  M.  —  (July  11,  '88). 

40.  The  subject-matter  of  the  declaration, 
not  the  name  it  gives  to  the  action,  is  what 
determines  the  form  of  action  used:  United 
States  Manuf.  Co.  v.  Stevens,  52  M.  381. 
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As  to  the  form  of  action  shown  by  certain 
declarations,  see  Actions,  g§  55-63;  Debt,  §  5. 

41.  A  declaration  is  not  demurrable  for 
omitting  venae  (H.  S.  §7777):  Danaher  v. 
Sitehcoek,  84  M.  510. 

42.  In  garnishment  proceedings  an  objec- 
tion to  the  judgment  against  the  principal 
debtor,  that  in  the  copy  of  the  declaration 
served  the  name  of  the  county  was  omitted 
in  the  entitling,  was  held  to  be  of  no  force: 
Allen  v.  Razen,  96  M.  143. 

43.  In  all  courts  the  declaration  must  bo 
signed  by  some  one,  and  this  signature  is  usu- 
ally the  test  to  determine  who  appears :  Benal- 
leek  v.  People,  81  M.  200. 

44.  A  declaration  that  sets  up  no  sufficient 
cause  of  action  is  fatally  defective,  and  sup- 
ports no  proofs :  Parker  v.  Armstrong,  55  M. 
176. 

46.  A  special  count  that  states  no  cause  of 
action  supports  no  proof:  Mitchell  v.  Scott,  41 
M.  108. 

(b)  The  counts;  joinder;  election. 

1.  In  general;  duplicity. 

46.  Every  special  count  in  a  declaration 
must  be  regarded  as  setting  up  a  separate 
claim :  Picard  v.  McCormick,  11  M.  68 ;  Rote 
«.  Jackson,  40  M.  29. 

47.  And  a  declaration  containing  several 
counts  is  not  defective  because  one  count 
claims  damages  below  the  jurisdiction  of  the 
court:  Picard  v.  McCormick,  11  M.  68. 

48.  A  single  count  can  cover  but  one  cause 
of  action :  Ives  v.  Williams,  58  M.  686. 

40.  A  count  in  a  declaration  must  be  con- 
strued as  an  entirety  in  ascertaining  what  its 
gravamen  is:  Smith  v.  Holmes,  54  M.  105. 

60.  A  cause  of  action  under  a  special  con- 
tract cannot  be  so  divided  that  recovery  can 
be  had  partly  on  a  general  count  and  partly  on 
•  special:  Beecher  v.  Pettee,  40  M.  181. 

61.  It  is  not  necessary  that  special  counts  in 
assumpsit  should  be  harmonious,  even  when 
the  same  instrument  is  set  out  in  each  as  the 
foundation  of  an  action.  And  the  court  can- 
not refuse  to  receive  evidence  under  the  dec- 
laration on  any  such  ground  as  that  what 
would  support  one  count  would  defeat  an- 
other :  Barton  v.  Qray,  48  M.  164. 

52.  Defendant  who  has  asked  no  bill  of  par- 
ticulars must  be  prepared  to  meet  any  case 
that  would  be  admissible  under  the  common 
counts  as  if  there  bad  been  no  special  count, 
and  recovery  will  not  therefore  be  limited  by 
the  terms  of  a  special  count  where  the  com- 
mon counts  are  also  relied  on :  Hall  v.  Woodin, 
85  M.  67. 


63.  A  plaintiff  has  a  right  to  abandon  a 
special  count  and  seek  to  recover  on  the  com- 
mon counts  which  he  has  annexed  thereto  s 
Wyman  v.  Crowley,  33  M.  84. 

64.  Where  the  allegations  made  in  the 
common  and  special  counts  of  a  declaration 
are  inconsistent  with  each  other,  and  the 
plaintiff  has  introduced  his  evidence  in  reli- 
ance on  the  special  count,  he  cannot  then 
abandon  it  and  recover  under  the  common 
counts:  Wetmore  v.  MeDougaU,  82  M.  276. 

66.  Pleading  a  special  count  in  assumpsit 
does  not  estop  the  plaintiff  from  recovering 
under  the  common  counts  if  he  abandons  the 
special  count  at  the  outset  and  all  his  evidenoe 
is  consistent  with  the  common  counts:  Ber- 
ringer  v.  Cobb,  58  M.  557. 

66.  A  count  is  demurrable  for  duplicity  if 
it  combines  a  cause  of  action  for  a  monthly 
allowance,  payable  under  particular  regula- 
tions, with  a  distinct  cause  of  action  for  a 
round  sum  due  under  different  regulations: 
Portage  Lake,  etc  Society  v.  Phillips,  36  M.  22. 

67.  A  declaration  for  seduction  examined 
and  held  not  objectionable  for  duplicity  as 
combining  in  any  one  count  a  cauBe  of  action 
in  case  and  also  in  trespass :  Watson  v.  Watson, 
49  M.  540. 

68.  A  oount  for  damages  for  the  unlawful 
sals  of  liquor  cannot  include  a  claim  for  the 
recovery  of  the  money  paid :  Friend  v.  Dunks, 
87M.25. 

69.  Misjoinder  in  a  single  oount  of  two  in- 
compatible causes  of  action,  such  as  tort  and 
assumpsit,  is,  it  seems,  cured  by  judgment  if 
no  demurrer  or  other  objection  is  interposed: 
Schafer  v.  Boyce,  41  M.  256. 

60.  Adding  a  single  ad  damnum  clause 
"  for  the  damages  as  aforesaid  suffered  "  wiU 
not  cure  the  misjoinder  of  causes  of  action  in 
assumpsit  and  case:  Friend  v.  Dunks,  89  M. 
738. 

2.  Joinder;  misjoinder. 

61.  Plaintiff  may  join  all  his  causes  of  ac- 
tion in  one  declaration  if  in  separate  suits  he 
could  recover  on  each  in  the  same  form  of 
action  and  on  the  same  proofs:  Tregent  v. 
Maybee,  54  M.  296. 

62.  A  declaration  in  trespass  on  the  case 
for  damages  from  the  unlawful  foreclosure  of 
a  mortgage  may  include  a  count  in  trover  for 
the  excess  of  the  proceeds  of  sale  retained  by 
the  mortgagee  beyond  his  debt:  Bearss  v. 
Preston,  66  M.  11. 

68.  A  count  of  which  the  gist  is  that  the 
parties  agreed  to  buy  lands  jointly,  each  pay- 
ing half,  and  that  defendant  made  the  pur- 
chase for  $1,500,  but  represented  to  plaintiff 
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that  it  was  for  $2,000,  whereby  he  induoed 
plaintiff  to  pay  him  $1,000  instead  of  $750.  and 
that  plaintiff  sues  him  for  the  excess,  with  in- 
terest, may  be  joined  with  the  common  counts: 
Young  v.  Taylor,  86  M.  86. 

64.  One  who  had  contracted  to  deliver  all 
his  lumber  sold  part  of  it  to  third  persons. 
Held,  that  recovery  might  be  sought  against 
him  under  common  and  special  oounts  in  the 
same  declaration.  The  special  count  would 
lie  for  breach  of  contract  or  wrongful  conver- 
sion, or  both,  and  the  common  counts  for  the 
conversion :  Hart  v.  Summers,  88  M.  89ft. 

65.  When  it  is  one  of  the  terms  of  a  con- 
tract that  an  engine  is  good,  and  if  not  found 
so  on  trial  shall  be  made  good,  the  right  to  re- 
turn it  in  case  of  failure  is  in  pursuance  and 
not  in  avoidance  of  the  contract ;  and  a  count 
for  breach  of  warranty  is  not  inconsistent  with 
one  averring  return,  or  with  the  common  count 
for  money  had  and  received:  Kimball  <fc  A. 
Manuf.  Co.  v.  Vroman,  85  M.  810. 

66.  It  teem*  that,  since  the  enactment  of 
H.  S.  §  7778,  allowing  assumpsit  to  be  brought 
upon  judgments,  the  common  counts  may  be 
joined  with  special  oounts  apon  judgments,  a 
count  for  use  and  occupation,  a  count  upon  a 
special  contract  to  pay  rent,  and  a  special  con- 
tract to  purchase  a  house  and  let :  Hogsett  v. 
Ellis,  17  M.  351. 

67.  Where  there  are  three  counts  in  a  dec- 
laration in  trespass  to.  recover  damages  for 
personal  injuries  received  by  the  plaintiff  from 
the  dogs  of  defendants,  two  of  which  oounts  are 
founded  on  the  common-law  liability  for  such 
injury,  and  the  other  based  upon  a  special  stat- 
ute, it  cannot  be  said  as  a  legal  proposition 
that  they  are  all  for  the  same  cause  of  action, 
so  as  to  render  a  verdict  against  the  defendants 
on  the  second  count  inconsistent  with  one  in 
their  favor  on  the  first  and  third,  and  thus  en- 
titling  them  to  judgment  on  the  whole  record: 
Swift  v.  Applebone,  28  M.  80S. 

68.  The  rules  with  regard  to  the  joinder  or 
misjoinder  of  counts  in  a  common-law  decla- 
ration apply  to  a  complaint  under  the  boat 
and  vessel  law :  The  Milvoaukie  Vi  Hale,  1  D. 
806. 

60.  Counts  in  a  complaint  under  the  boat 
and  vessel  law  of  1889  examined,  and  held  to 
be  in  assumpsit  and  properly  joined :  Ibid. 

70.  The  objection  of  misjoinder  of  oounts 
should  be  disposed  of  at  the  outset  of  the  trial 
and  the  plaintiff  made  to  elect  between  them 
instead  of  being  allowed  to  go  over  the  whole 
range  of  testimony  without  doing  so:  Ives  v. 
Williams,  58  M.  686. 

71.  Joinder  of  repugnant  counts  in  the 
same  declaration  does  not  preclude  recovery 


on  one  of  them;  they  do  not  nullify  each 
other:  Berringer  v.  Cobb,  58  M.  557. 

8.  Election. 

72.  It  is  not  a  matter  of  right  to  have 
plaintiff  compelled  to  elect  between  the  counts 
of  the  declaration  where  there  is  no  mis- 
joinder. The  union  of  different  statements  is 
allowable:  Cook  v.  Perry,  43  M.  628. 

78.  Election  between  counts  need  not  be 
required  where,  in  assumpsit  for  money  ob- 
tained by  defendant  through  fraud,  the  com- 
mon counts  are  joined  to  a  special  count 
waiving  the  tort:  Tregemt  v.  Maybee,  54  M. 
226. 

74.  A  declaration  in  case  contained  two 
counts,  one  of  which  alleged  the  wrongful 
expulsion  of  plaintiff  from  premises  occupied, 
and  the  other  an  assault  and  battery.  Held, 
that  as  no  inconsistency  between  these  counts 
was  pointed  out,  there  was  no  error  in  refus- 
ing to  require  an  election  between  them:  Tay- 
lor v.  Adams,  58  M.  187. 

76.  It  seems  that  a  motion  to  require  plaint- 
iff to  elect  between  common  and  special  counts 
in  his  declaration  ought  to  be  granted  where 
the  grounds  for  recovery  thereunder  may  be 
inconsistent  with  each  other;  or  else  the  trial 
judge  should  restrict  recovery  under  the  spe- 
cial counts  to  items  which  fall  within  the  pre- 
cise terms  of  the  agreement  on  which  the 
count  is  based :  MiLetman  v.  MeDermid,  50  M. 
879. 

76.  The  objection  that  on  a  former  trial 
plaintiff  elected  to  go  to  trial  upon  a  different 
count  is  waived  if  not  raised  until  after  the 
verdict:  Barton  v.  Gray,  57  M.  628. 

77.  Whether  it  is  not  an  abuse  of  judicial 
discretion  to  allow  a  plaintiff  who  has  elected 
to  proceed  under  special  counts  to  ohange  his 
election  and  ask  for  judgment  on  the  common 
counts,  quere.  But  where,  in  either  case, 
the  plaintiff  must  rely  on  the  same  facts  and 
the  defence  is  the  same,  the  error  is  unimpor- 
tant: McLennan  v.  MeDermid,  62  M.  468. 

78.  Mistrial  does  not  occur  where  plaintiff 
elects  to  rely  on  a  particular  count  after  evi- 
dence has  been  submitted,  if  the  proofs  re- 
ceived are  relevant  to  the  count  chosen,  and 
if  the  others  are  not  so  inconsistent  with  it 
that  the  jury  can  be  substantially  misled  by 
their  averments  and  render  a  general  verdict. 
Such  a  verdict  may  be  applied  to  the  count 
elected,  and,  if  desired,  the  record  may  be 
amended  accordingly:  Barton  v.  Oray,  57  M. 
623. 

79.  A  party  who  has  been  compelled  to 
elect  between  the  common  and  special  counts 
of  his  declaration  is  at  liberty,  on  a  new  trial, 
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to  proceed  upon  the  other  counts:  Oott  v.  Su- 
perior Court  Judge,  42  M.  636. 

80.  A  ruling  requiring  a  party  to  elect  be- 
tween the  counts  of  his  declaration,  and  the 
practice  thereon,  would  not  bind  the  court 
upon  a  new  trial  of  the  case  if  brought  to  trial 
in  the  same  shape  as  before:  Ibid. 

(o)  When  the  common  counts  may  be 
used. 

1.  Generally. 

81.  A  judgment  must  be  declared  on  spe- 
cially, and  cannot  be  sued  on  the  common 
counts:  Gooding  v.  Hingston,  20  M.  489. 

82.  Where  one  sues  for  not  being  suffered 
to  complete  an  express  contract,  he  must  de- 
clare specially  and  cannot  rely  on  the  common 
counts :  Beecher  v.  Pettee,  40  M.  181 ;  Hamilton 
v.  Frothingham,  59  M.  253. 

83.  Vendors  who  have  not  fully  completed 
their  contract  cannot  recover  upon  that,  and, 
if  prevented  from  completing  it  by  the  action 
of  the  vendee,  can  sue  only  upon  the  special 
contract  for  damages  on  this  ground,  and  not 
upon  the  common  counts :  Wilson  v.  Wagar, 
26  M.  452. 

84.  Where  an  article  was  ordered  of  a  man- 
ufacturer at  a  specified  price,  and  work  was 
done  and  materials  used  towards  its  construc- 
tion, but  before  it  was  completed  the  order 
was  countermanded,  and  the  materials  re- 
mained in  the  manufacturer's  hands,  it  was 
held  that  the  manufacturer  could  not  recover 
on  the  common  counts  the  value  of  such  labor 
and  materials,  but  should  sue  on  the  special 
contract  for  being  prevented  from  performing 
it:  Hosmer  v.  Wilson,  7  M.  294. 

85.  There  can  be  no  recovery  on  a  count 
for  work  and  labor  where  the  only  showing  is 
that  defendant  employed  plaintiff  to  work  for 
him  and  then  refused  to  allow  him  to  do  so. 
The  plaintiff  in  such  case  should  count  spe- 
cially on  the  contract :  Moore  v.  Nason,  48  M. 
800. 

86.  Where  an  agreement  for  the  sale  of 
saw-logs  contemplates  the  measurement  by 
scaling  as  precedent  to  the  vesting  of  title,  the 
vendor  cannot  recover  under  the  general 
count  as  upon  a  complete  contract,  if  that  has 
not  been  done :  Begole  v.  McKenzie,  26  M.  470. 

87.  An  action  on  the  common  counts  will 
not  lie  where  proof  of  the  breach  of  a  contract 
is  necessary  to  recovery:  Phippen  v.  More- 
house, 50  M.  587. 

88.  Stipulated  damages  for  the  breach  of 
an  express  contract  cannot  be  recovered  under 
the  common  counts :  Butterfield  v.  Seligman. 
17  M.  95. 


89.  The  common  counts  are  not  adapted  to- 
a  recovery  upon  a  promise  to  pay  a  given 
sum  in  consideration  of  the  plaintiff's  deeding 
to  defendants  certain  land,  to  be  by  them, 
deeded  to  a  third  person  for  land  the  latter 
"was  to  convey  to  a  railroad  company  for  depot 
grounds :  Mace  v.  Page,  83  M.  38. 

90.  Where  mortgaged  land  has  been  deeded 
with  a  covenant  against  encumbrances,  and 
the  grantee  has  voluntarily  paid  the  mort- 
gage, he  should,  in  suing  to  recover  the  money 
from  his  grantor,  make  his  declaration  so  far 
special  as  to  exhibit  the  claim  as  founded  on 
the  covenant:  Carney  v.  CNeU,  27  M.  495. 

91.  Where  one  has  promised  the  maker  of 
a  promissory  note,  for  a  consideration  proceed- 
ing from  the  latter  alone,  to  pay  the  note 
when  due,  the  holder  of  the  note  cannot  re- 
cover upon  such  promise  on  the  common 
counts  in  assumpsit,  but,  if  entitled  to  recover 
atjall,  must  declare  specially :  Hoisted  v.  Frartr 
eis,  81  M.  118. 

92.  Where  parties  have  agreed  to  run  their 
logs  in  a  common  mass  and  to  supply  each  his 
share  of  the  expense  thereof  for  the  joint  bene- 
fit, and  one  of  them  fails  to  do  so  and  the 
other  supplies  the  deficiency,  the  latter  may 
perhaps  have  a  right  of  action  against  him  for 
damages,  of  which  the  cost  of  the  extra  labor 
supplied  by  him  may  be  the  criterion ;  but  he 
has  no  right  of  action  against  him  on  the  com- 
mon counts  so  long  as  there  was  no  agree- 
ment that  he  should  make  good  the  deficiency 
and  so  long  as  the  cost  of  the  extra  labor  re- 
mains unliquidated:  Tioga  Manuf.  Co.  v. 
Stimson,  48  M.  213. 

93.  Where  a  contract  for  work  to  be  done 
by  plaintiff  calls  for  payment  in  notes,  a  claim 
that  defendant  never  gave  the  notes  called 
for  by  the  contract  requires  that  the  contract 
should  be  sued  on,  and  cannot  be  considered 
in  a  suit  for  the  value  of  the  work :  Whitaker 
v.  KUroy,  70  M.  685. 

94.  Where  a  contract  has  been  fully  per- 
formed a  party  may,  in  general,  recover  under 
the  common  counts :  Shaw  v.  Bradley,  59  M. 
199. 

95.  Recovery  under  the  common  counts 
cannot  be  had  on  a  special  contract  performed 
on  plaintiff's  part,  except  for  money  due: 
Pierson  v.  Spaulding,  61  M.  90. 

96.  Where  the  contract  between  two  par- 
ties has  been  executed  by  plaintiff,  and  noth- 
ing remains  but  payment  to  be  made  by  de- 
fendant, the  former  may  sue  upon  the  com- 
mon counts  and  need  not  declare  specially: 
Bush  v.  Brooks,  70  M.  446. 

97.  Where  goods  are  sold  on  credit  to  be 
paid  for  in  a  note,  if  the  note  is  not  given,  the 
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vendor,  if  he  sues  before  the  time  of  credit 
expires,  must  declare  on  the  contract;  but 
after  the  expiration  of  the  time  of  credit  he 
may  sue  on  the  common  counts:  Oibbs  v. 
Blanchard,  15  M.  283. 

&8.  A  declaration  on  the  common  counts 
alone  is  insufficient  in  an  action  by  an  indi- 
vidual for  the  price  of  goods  purporting  to  be 
Bold  by  a  firm  in  which  he  was  a  partner,  if 
there  is  no  showing  of  any  assignment  of  the 
claim  by  the  firm  to  the  plaintiff,  or  of  any 
notice  to  defendant  of  the  firm's  dissolution : 
HatzenbulUer  v.  Lewis,  51  M.  585. 

99.  Money  actually  due  under  an  express 
contract  is  recoverable  under  the  common 
counts :  Thomas  v.  Caulkett,  57  M.  892. 

100.  The  common  counts  are  proper  in 
suing  for  a  debt  which  defendant  has  assumed 
by  novation,  where  defendant  has  retained, 
for  the  purpose  of  paying  it,  the  money  orig- 
inally due  to  the  person  whose  debt  is  thus 
assumed,  and  where,  also,  the  amount  to  be 
paid  under  the  novation  agreement  is  a  sum 
certain.  The  count  for  money  had  and  re- 
ceived covers  the  first  case,  and  indebitatus 
assumpsit  the  other:  Mulcrone  v.  American 
Lumber  Co.,  55  M.  632. 

101.  The  common  counts  in  assumpsit  sus- 
tain recovery  for  the  value  of  the  share  of 
a  crop  of  wheat  belonging  to  a  tenant  in  com- 
mon of  the  wheat  under  a  valid  agreement : 
McLaughlin  v.  Sattey,  46  M.  219. 

102.  The  general  counts  in  assumpsit  will 
not  suffice  in  an  action  under  H.  8.  §§  8423- 
8425  against  a  railroad  company  for  a  labor 
debt:  Chicago  A  N.  E.  R.  Co.  v.  Sturgis,  44 
M.  53a 

lOS.  Where  a  contract  within  the  statute 
of  frauds  has  been  executed  by  one  party,  and 
the  other  has  received  the  consideration  and 
its  benefit,  the  former  can  maintain  an  action 
against  the  latter  for  the  benefit  thus  con- 
ferred, accepted  and  appropriated,  bringing 
suit  on  the  appropriate  common  counts  in  as- 
sumpsit: Whipple  v.  Parker,  29  M.  869. 

104.  A'  certificate  of  deposit  may  be  sued 
under  the  common  counts  with  copy  ap- 
pended: Cote  «.  Patterson,  25  M.  191. 

105.  It  has  always  been  competent  to  sue 
the  makers  of  notes,  negotiable  or  otherwise, 
on  the  common  counts :  Port  Huron  <fc  S.  W. 
R.  Co.  v.  Potter,  55  M.  627. 

106.  The  payee  of  a  conditional  railroad 
aid  note  may,  after  condition  performed,  sue 
the  note  under  the  common  counts :  Ibid. 

107.  A  non-negotiable  note  not  purporting 
to  be  for  value  received  may  be  given  in  evi- 
dence under  the  common  counts:  Rickey  v. 
Morrison,  69  M.  189. 


108.  A  declaration  on  the  common  counts 
with  copy  of  a  negotiable  instrument  ap- 
pended is  equivalent  to  an  assertion  that 
plaintiff  is  entitled  to  sue  upon  it  in  manner 
and  form  as  set  out :  Wilcox  v.  Suxet,  34  M.  855. 

109.  A  county  may  be  sued  by  a  declara- 
tion on  the  common  counts :  Cicotte  v.  Wayne 
County,  44  M.  178. 

110.  Plaintiff  in  an  action  on  the  oommon 
counts  is  confined,  on  appeal  from  justice's 
court,  to  the  particulars  of  his  claim  as  stated 
in  the  justice's  return :  Button  v.  Russell,  55 
M.478. 

2.  For  money  paid  or  expended; 
money  had  and  received. 

See,  also,  ASSUMPSIT,  IV,  V. 

111.  Where  there  is  a  special  contract  be- 
tween the  parties,  one  cannot  recover  upon  a 
general  count  for  money  paid  to  the  other's 
use,  except  where  he  could  have  recovered 
without  any  special  contract:  Carney  v. 
CNeil,  27  M.  495. 

118.  The  count  for  money  had  and  reoeived 
includes  any  dealings  whereby  money  due  to 
plaintiff  came  into  defendant's  hands  as 
factor  from  sales  on  commission:  Preehling 
v.  Ketchum,  89  M.  299. 

118.  The  common  count  for  money  had  and 
reoeived  sustains  recovery  of  money  paid  on 
an  express  contract  by  mistake  and  in  igno- 
rance of  material  facts :  Lane  v.  Pere  Marquette 
Boom  Co.,  62  M.  68. 

114.  The  common  mouey  counts  in  as- 
sumpsit lie  against  an  agent  for  moneys  re- 
ceived in  making  collections  on  a  mortgage 
belonging  to  his  principal,  and  for  moneys  ad- 
vanced to  be  used  in  foreclosure:  Schmemann 
v.  Rothfuss,  46  M.  453. 

116.  A  declaration  against  a  justice  and  his 
sureties  for  money  received  by  him  as  justice 
must  set  forth  the  grounds  of  the  specific 
liability  in  a  special  count;  and  the  general 
counts  added  thereto  are  surplusage :  Dane  v. 
Holmes,  41  M.  661. 

116.  A  general  count  for  money  paid  is  suf- 
ficient in  an  action  by  a  bondsman  to  recover 
back  money  paid  for  the  benefit  of  his  prin- 
cipal; and  if  the  action  is  brought  on  both 
general  and  special  counts,  any  objections 
based  on  the  latter  are  immaterial :  Mitchell  v. 
Chambers,  48  M.  150. 

117.  The  oommon  counts  he  to  recover  the 
amount  of  a  tax  paid  by  plaintiff  for  defend- 
ant's use,  though  defendant's  duty  to  pay  the 
tax  arose  on  his  sealed  contract  to  sell  the  land 
to  plaintiff:  Curtis  v.  Flint  AP.M.R.  Co.,  82 
M.  291. 
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118.  "Where  one  had  promised  to  pay  for 
certain  repairs  which  another  was  to  have 
made  and  had  refused  to  pay  for  them  after 
they  were  made,  it  was  held  that  in  an  action 
to  recover  the  money  the  latter  would  be  at 
liberty  to  declare  upon  the  common  counts 
without  setting  up  special  circumstances  or 
stating  the  consideration,  that  being  matter  of 
evidence:  Crane  v.  Grossman,  27  M.  448. 

119.  Under  the  count  for  money  paid  to 
defendant's  use  plaintiff  can  put  in  evidence  a 
note  given  by  defendant  and  secured  by  chat- 
tel mortgage  upon  horses  which  plaintiff  after- 
ward purchased  of  him,  and  to  save  which 
plaintiff  paid  the  note,  taking  an  assignment 
of  the  debt  and  security.  Such  note  is  also 
admissible  under  the  count  for  money  had 
and  received :  Brown  v.  McHugh,  86  M.  50. 

120.  The  common  counts  are  sufficient  for 
recovering  the  amount  oollected  and  wrong- 
fully retained  by  defendant  on  securities  which 
plaintiff  had  put  up  to  indemnify  defendant 
for  going  on  a  bond,  the  condition  of  which 
plaintiff  has  performed :  Blackwood  v.  Brown, 
84  M.  4. 

121.  The  equitable  owner  of  land,  title  to 
which  was  in  a  third  party,  caused  it  to  be 
conveyed,  to  secure  a  debt,  by  deed  absolute 
in  form,  to  a  person  to  whom  he  subsequently 
agreed,  orally,  to  sell  the  land,  and  to  whom 
he  then  surrendered  possession,  receiving  from 
him  part  of  the  purchase  money.  Held,  that 
the  common  counts  would  lie  for  the  balance 
due:  Miner  v.  & Harrow,  60  M.  9L 

122.  Assumpsit  for  money  had  and  re- 
ceived will  lie  without  a  special  count  at  the 
suit  of  an  insurance  company  to  recover  back 
the  amount  paid  on  a  loss  where  the  policy 
had  been  made  void  by  fraudulent  representa- 
tions as  to  the  extent  of  the  loss:  Johnson  v. 
Continental  Ins.  Co.,  89  M.  88. 

123.  Assumpsit  on  the  common  counts,  as 
for  money  had  and  received,  lies  where  plaint- 
iff sues  for  the  excess  paid  under  a  written 
contract  for  timber,  where  the  estimated  quan- 
tity falls  short  and  the  vendor  is  bound  to  re- 
fund an  amount  corresponding  to  the  shortage 
and  reckoned  according  to  a  fixed  basis  of 
calculation.  And  under  the  common  counts 
testimony  is  admissible  to  show  the  amount 
due  for  shortage :  Phippen  v.  Morehouse,  60  M. 
587. 

124.  Assumpsit  on  the  common  counts  lies 
at  the  suit  of  a  county  treasurer  against  his 
official  predecessor  for  the  amount  of  county 
moneys  which  the  plaintiff  has  accounted  for 
to  the  county  as  received  from  defendant, 
but  which  in  fact  has  not  been  so  received : 
Fan  Ness  v.  Hadsell,  54  M.  660. 


3.  For  labor  and  services;  materials 
furnished. 

125.  Recovery  can  be  had  under  the  com- 
mon counts  upon  an  agreement  to  pay  for 
services  in  forwarding  the  sale  of  one's  land : 
Fletcher  v.  Bradford,  45  M.  849. 

126.  An  attorney's  retainer  is  recoverable 
under  the  common  courts,  and  there  need  not 
have  been  an  express  promise  to  pay  it:  JSg- 
gleston  v.  Boardman,  87  M.  14. 

127.  A  party  is  entitled  under  the  common 
counts  to  recover  for  services  performed  by 
him  outside  of  his  contract:  Burroughs  v. 
Morse,  48  M.  520. 

128.  Where  plaintiff  had  performed  for  de- 
fendant services  shown  to  be  worth  more  than 
plaintiff  bad  received  for  them,  and  for  which 
no  bargain  was  made  as  to  price,  except  one 
which  defendant  shortly  after  repudiated  and 
refused  to  regard,  it  was  error  to  rule  that  no 
recovery  could  be  had  on  the  common  counts, 
and  that  the  action  should  have  been  brought 
on  the  contract:  McQueen  v.  Gamble,  88  ML 
844. 

129.  An  action  lies  on  the  common  counts 
for  services  in  driving  defendant's  logs  under 
a  written  contract  fully  performed  by  plaint- 
iff :  Shaw  v.  Bradley,  59  M.  199. 

180.  Where,  under  a  non-apportionable 
contract,  a  party  has  done  anything  from 
which  the  other  party  has  received  substan- 
tial benefit,  and  which  he  has  appropriated,  a 
recovery  may  be  had  on  the  quantum  meruit, 
based  on  that  benefit:  Allen  v.  McKibbin,  5 
M.  449. 

181.  The  count  in  indebitatus  assumpsit  is 
appropriate  to  recover  the  value  of  work  done 
and  materials  furnished  in  erecting  a  building 
under  contract,  where  the  terms  of  the  con- 
tract have  not  been  strictly  complied  with  but 
the  defaults  have  been  waived :  Andre  v.  Har- 
din, 82  M.  824.  . 

182.  One  who  by  his  contract  has  agreed 
to  receive  payment  in  something  else  than 
money  cannot,  where  he  has  broken  the  con- 
tract, recover  on  the  quantum  meruit  the 
value  of  his  labor  performed  under  the  con- 
tract: Roberts  v.  Wilkinson,  84  M.  129. 

138.  Suit  on  quantum  meruit  lies  where 
the  mode  of  performing  an  unapportionable 
contract  is  so  changed  that  the  contract  price 
for  what  has  been  done  cannot  be  deter- 
mined. So  held  where  a  person  was  employed 
to  cut  and  skid  logs  and  put  them  into  Muske- 
gon river  at  three  dollars  a  thousand,  and 
after  cutting  and  skidding  a  quantity  his  em- 
ployer directed  him  to  cut  no  more  and  to  put 
such  as  had  been  cut  into  Cedar  creek,  and 
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there  was  nothing  to  show  what  relation  the 
catting  and  skidding  bore  to  the  whole  work : 
Boyce  u.  Martin,  46  M.  239. 

134.  Recovery  may  be  had  under  the  com- 
mon counts  for  whatever  plaintiff  has  done 
under  a  new  agreement  modifying  the  con- 
tract set  forth  in  the  special  count:  Moon  v. 
Harder,  88  M.  566. 

136.  An  action  will  lie  on  the  common 
counts  for  wages  fairly  earned  by  past  services 
already  rendered  under  an  express  agreement 
of  which  defendant  has  prevented  full  per- 
formance: Mitchell  v.  Scott,  41  M.  108.  See 
Butterfield  »•  Seligman,  1?  M.  95,  98. 

136.  An  action  lies  upon  the  common 
counts  for  work  and  labor  done  and  materials 
furnished  which  plaintiff  was  induced  to  do 
and  furnish  by  reason  of  a  contract  made  be- 
tween the  parties,  but  not  binding  upon  plaint- 
iff because  of  the  frauds  and  mistakes  of  de- 
fendant :  Bush  v.  Brooks,  70  M.  446. 

137.  Where  plaintiff  is  at  liberty  to  treat 
the  contract  as  at  an  end,  though  only  partly 
performed,  or  where  he  has  not  performed  in 
the  manner  or  time  agreed  upon  in  the  con- 
tract, but  what  he  did  was  beneficial  to  defend- 
ant and  was  accepted  by  him,  plaintiff  may 
declare  on  the  common  counts :  Ibid. 

138.  Quantum  meruit  does  not  lie  for  sher- 
iff's or  constable's  fees:  Peek  v.  Grand  Rapids 
Nat.  Bank,  51  M.  853 ;  Andrews  v.  WUeoxson, 
66  M.  658. 

189.  An  action  upon  the  quantum  meruit 
may  lie  against  a  city  where  the  charter  does 
not  prohibit  it:  Detroit  v.  Michigan  Paving 
Co.,  86  M.  885. 

140.  In  an  action  by  a  father  to  recover  on 
the  quantum  meruit  for  his  miDor  son's  serv- 
ices to  defendant,  evidence  is  admissible  to 
show  that  in  the  course  of  the  service  the  son 
embezzled  from  defendant  more  than  the 
worth  of  such  service :  Schoenberg  v.  Voigt, 
86  M.  810. 

4.  For  lands  or  goods  sold. 

141.  The  indebitatus  count  includes  a  count 
for  real  property  sold,  and  may  be  used  to  re- 
cover the  price  or  value  of  an  estate  sold  by 
plaintiff  to  defendant:  Nugent  v.  Teachout,  6? 
M.571. 

143.  The  price  of  cattle  may  be  recovered 
under  the  common  count  for  goods,  wares  and 
merchandise  sold  and  delivered:  Weston  v. 
McDowell,  20  M.  858. 

143.  Where  plaintiff  sold  goods  and  re- 
ceived securities  for  the  purchase  price,  one 
of  which  he  collected  and  the  other  offered  to 
return,  and  he  afterwards  brought  suit  to  re-  i 
Vol.  n— 20 


cover  the  balance,  it  was  held  not  necessary 
that  he  should  declare  specially:  Gardner  v. 
Qorham,  1  D.  507. 

144.  Where  a  contract  for  the  sale  and  de- 
livery of  goods  has  been  completely  per- 
formed, the  price  may  be  recovered  under  the 
common  counts  in  assumpsit:  McGraw  v. 
Sturgeon,  29  M.  426;  Richards  v.  Burroughs, 
62  M.  117. 

145.  The  amount  of  a  fully  executed  con- 
tract for  the  sale  and  delivery  of  goods  may 
be  recovered  either  under  a  general  count  for 
goods  sold  and  delivered  or  under  a  special 
count  upon  the  contract.  The  basis  of  the 
action  under  the  general  count  is  an  under- 
taking which  the  law  imputes  to  the  defend- 
ant as  a  consequence  of  the  full  execution  of 
the  special  agreement  by  the  plaintiff:  Begcie 
v.  McKenzie,  20  M.  470. 

146.  Ths  common  counts  will  lie  for  the 
price  of  articles  sold,  on  the  vendee's  refusal 
to  give  an  order  which  the  plaintiff  had  agreed 
to  take  in  payment,  and  which  was  to  be 
drawn  on  a  third  person  and  be  payable  in 
labor:  Stone  v.  Nichols.  48  M.  16. 

147.  The  count  for  goods  sold  and  deliv- 
ered lies  for  the  value  of  such  articles  deliv- 
ered in  part  performance  of  an  entire  contract 
of  sale  as  have  been  retained  by  the  vendee : 
Clark  v.  Moore,  3  M.  55. 

148.  The  count  for  goods  sold  and  deliv- 
ered lies  where  a  vendee  has  actually  received 
and  appropriated  articles  delivered  in  partial 
performance  of  a  special  contract  that  the 
vendor  has  not  fully  carried  out:  Begole  v. 
McKenzie.  26  M.  470. 

149.  Subject  to  recoupment  of  damages  for 
incomplete  performance  the  common  couats 
lie  to  recover  the  value  (as  fixed  by  the  con- 
tract) of  articles  delivered  and  accepted  in  part 
performance  of  a  contract  where  plaintiff  has 
defaulted  as  to  the  rest :  Cage  v.  Meyers,  59  M. 
800. 

160.  Where  personal  property  has  been  sold 
or  exchanged  and  there  hasr  been  a  breach  of 
the  implied  warranty  of  title,  the  count  for 
goods  sold  and  delivered — if  maintainable  — 
is  based  upon  the  ground  that  the  contract  of 
sale  or  exchange  is  rescinded,  wherefore  the 
law  implies  a  promise  to  pay  the  price  or  what 
the  goods  are  reasonably  worth ;  it  cannot  lie 
while  the  original  contract  is  in  force:  Hunt 
v.  Sackett,  81  M.  18. 

151.  The  common  count  for  goods  sold  and 
delivered  lies  against  partners  after  dissolution 
of  the  firm  for  goods  ordered  before  the  disso- 
lution and  forwarded  before  the  vendors  knew 
of  it :  Goodspeed  v.  South  Bend  Chitted  Plow 
Co.,  46  M.  287. 
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152.  The  count  for  goods  sold  and  delivered 
does  not  lie  where  the  goods  were  sold  as  part 
of  a  bill  to  a  third  person  and  never  went  into 
defendant's  hands,  and  the  conditions  proposed 
by  defendant  in  his  offer  to  bay  were  not  ob- 
served :  Carpenter  v.  Butterfield,  34  M.  97. 

5.  For  use  and  occupation. 

158.  Use  and  occupation  may  be  sued  for 
generally  or  specially  without  reference  to  the 
form  of  the  lease:  Conkling  v.  Tuttle,  52  M. 
680. 

154.  Where  the  count  for  use  and  occupa- 
tion is  omitted,  the  common  counts  for  goods 
sold  and  delivered,  work  and  materials,  money 
lent,  money  paid,  money  had  and  received, 
and  money  found  due  on  an  accounting  will 
not  sustain  recovery  for  the  use  of  land  de- 
mised at  a  specified  yearly  rental:  Heyerman 
v.  Ranter,  86  M.  816. 

Further  as  to  recovery  for  use  and  occupa- 
tion, see  Assumpsit,  III. 

6.  Upon  account  stated. 

166.  The  count  on  an  account  stated  with 
an  administrator  is  bad  in  a  suit  against  the 
estate:  Fish  v.  Morse,  8  M.  84. 

Further  as  to  account  stated,  see  Assumpsit, 
§§  116-143. 

(d)  Subject-matter;    certainty}    neces- 
sary averments. 

1.  Generally. 

As  to  averments  such  as  to  sustain  proof  of 
special  damage,  see  Damages,  §§  60-73;  False 
Imprisonment,  §§  27-80. 

166.  Certainty  to  a  common  intent  is  all 
that  is  required  in  the  declaration :  Truesdale 
v.  Hazzard,  2  M.  344;  Merkle  v.  Bennington, 
68  M.188. 

167.  The  rule  of  certainty  does  not  require 
the  declaration  to  negative  every  possible 
counter-implication:  Weiss  v,  Whittemore,  28 
M.  366. 

158.  The  declaration  need  not  negative  a 
defence  against  tbe  existence  of  which  there  is 
a  general  presumption  of  law:  Carrier  v. 
Cameron,  31  M.  373. 

169.  Declarations  are  construed  with  rea- 
sonable intendments,  and  their  terms  are  read 
and  applied  in  the  natural  and  usual  sense 
and  without  supposing  qualifications  which, 
though  possible,  are  not  fairly  indicated :  Bat- 
terson  v.  Chicago  &  O.  T.  JR.  Co.,  49  M.  184. 

160.  But  no  presumption  can   be  raised 


in  favor  of  a  plaintiff  against  his  own  express 
allegations:  Raymond  v.  Hinksor.,  15  M.  113. 

161.  Where  the  declaration  employs  a  term 
which,  standing  by  itself,  has  a  technical 
meaning,  such  term  is  nevertheless  to  be  read 
so  as  to  make  sensible  the  whole  clause  in 
which  it  stands;  so,  the  phrase  "acquitted 
and  discharged,"  in  a  declaration  for  mali- 
cious prosecution,  was  held,  because  of  its  con- 
nection, to  refer  to  a  nolle  prosequi:  Stanton 
v.  Hart,  27  M.  539. 

162.  A  general  expression  superadded  to 
specific  words  in  the  charging  part  of  a  decla- 
ration is  construed  as  a  term  of  the  same  class 
as  the  rest:  Maeumberv.  White  River  Log, 
etc.  Co.,  62  M.  195. 

163.  It  is  enough  in,  giving  the  residence  of 
parties  in  a  declaration  to  describe  them  as 
"  of  the  city  of  Detroit,"  or  otherwise:  Elliott 
v.  Farwell,  44  M.  186. 

164.  It  is  sufficient  to  allege  the  undertak- 
ing in  a  written  instrument  according  to  its 
legal  effect:  Jerome  v.  Hopkins,  2  M.  96. 

165.  A  defective  description  of  a  paper  in 
pleading  is  cured  by  referring  to  the  record  of 
the  paper,  especially  if  the  pleading  also  sets 
it  forth  in  full :  Botsford  v.  Botsford,  49  M.  29. 

166.  In  a  declaration  filed  by  a  corporation 
the  general  allegation  that  it  is  a  corporation 
under  the  laws  of  this  state  is  a  sufficient  aver- 
ment of  corporate  existence :  Palmiter  v.  Pere 
Marquette  Lumber  Co.,  81  M.  183. 

167.  Where  recovery  is  sought  from  a  con- 
solidated railroad  company  for  a  cause  of  ac- 
tion that  arose  originally  against  one  of  its 
constituents,  the  declaration  must  show  against 
what  company  it  arose,  and  aver  such  facts 
as  will  subject  the  new  company  to  liability 
upon  it :  Marquette,  II.  t&  O.  R.  Co.  v.  Lang- 
ton,  32  M.  251. 

168.  A  declaration  charging  defendants  as 
corporations  "owning,  occupying  and  doing 
business  on  and  over"  a  cortain  named  rail- 
road "under  the  laws  of  the  state  of  Mich- 
igan "  was  held,  under  plea  of  the  general 
issue,  sufficiently  to  allege  defendants  to  be 
corporations  and  competent  to  be  sued :  Gfrand 
Rapids  A  I.  R.  Co.  v.  Sovthwick,  30  M.  444. 

168.  In  declaring  against  a  common  car- 
rier of  passengers  for  a  refusal  to  carry  it  is 
necessary  to  aver  that  the  plaintiff  offered,  or 
was  ready  and  willing,  to  pay  the  fare:  Day 
v.  Owen,  5  M.  520. 

170.  It  is  sufficient  in  pleading  a  carrier's 
rule  or  regulation  to  state  the  rule  or  regula- 
tion, that  plaintiff  comes  within  it,  and  aver 
its  reasonableness.  The  facts  upon  which  the 
party  relies  to  establish  its  reasonableness 
need  not  be  spread  upon  the  record:  Ibid. 
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171.  Admitting  it  to  be  one  of  the  duties 
ef  a  common  carrier  to  transport  without  un- 
reasonable delay,  the  neglect  of  that  duty 
could  not  be  a  ground  of  recovery  against 
him  without  an  averment  in  the  declaration 
charging  the  duty  and  averring  a  breach  of 
it:  Buckley  v.  Great  Western  R.  Co.,  18  M.  121. 

172.  On  appeal  from  a  justice'*  judgment 
a  statement  of  the  cause  of  action  is  sufficient 
if  it  would  have  sustained  a  recovery  before  a 
justice:  Soper  v.  Mills,  50 11  75. 

2.  In  actions  ex  contractu. 

178.  Demand  of  payment  of  a  promissory 
note  at  the  time  and  place  of  payment  speci- 
fied therein  need  not,  in  an  action  against  the 
maker,  be  averred  or  proved :  Reeve  v.  Pack, 
6M.240. 

174.  A  declaration  upon  a  promissory  note 
absolute  on  its  face,  and  in  the  ordinary  form, 
need  not  notice  a  contemporaneous  agreement 
in  writing  varying  the  terms  of  the  note  con- 
tained in  a  separate  paper:  Smalley  v.  Bristol, 
1  M.  158. 

175.  In  declaring  by  copy  on  a  note  the 
copy  served  need  not  contain  a  receipt  that 
has  been  written  upon  the  note  for  a  part  of 
the  amount,  nor  a  memorandum  of  protest 
for  non-payment:  Buhl  v.  Trowbridge,  42 
M.  44. 

176.  An  indorsee's  count  upon  a  promissory 
note  against  copartnership  makers  need  not 
specially  allege  the  firm's  capacity  to  make 
notes  or  set  forth  facts  w  herefrom  such  ca- 
pacity may  be  implied :  Carrier  v.  Cameron, 
31  M.  37a 

177.  Where  a  declaration  on  the  common 
counts  against  two  defendants  has  a  prom- 
issory note  appended,  purporting  to  be  signed 
in  a  firm  name,  it  is  not  demurrable  for  a  fail- 
ure to  aver  that  defendants  are  partners:  Dan- 
aher  v.  Hitchcock,  34  M.  516. 

178.  A  declaration  on  a  guaranty  within 
the  purview  of  the  statute  of  frauds  need  not 
arer  that  the  guaranty  was  in  writing,  or  that 
the  undertaking  guarantied  was  made  with 
the  formalities  required  by  the  statute :  Day- 
ton v.  William*,  2  D.  31. 

179.  A  declaration  on  a  guaranty  of  the 
collection  of  a  note  is  demurrable  if  it  does 
not  state  that  legal  proceedings  have  been 
taken  to  enforce  collection  without  effect: 
Bosnian  v.  Akeley,  89  M.  710. 

180.  A  covenant  should  be  pleaded  accord- 
ing to  its  form  in  the  deed,  leaving  its  effect 
to  be  determined  afterwards:  Peck  v.  Hough- 
ialmg,  35  M.  127. 

181.  Where  one  declares  upon  a  covenant 


alleged  to  be  contained  in  a  replevin  bond  he 
need  not  set  forth  the  penal  part  of  the  bond ; 
only  so  much  of  an  instrument  need  be  set  forth 
as  constitutes  the  foundation  of  the  action : 
Prentiss  v.  Spalding,  2  D.  84. 

182.  A  declaration  on  a  replevin  bond  need 
not  aver  the  issue  and  return  of  execution  in 
the  replevin  suit :  Jennison  v.  Haire,  29  M. 
207. 

188.  A  declaration  on  a  coroner's  official 
bond  for  taking  an  insufficient  replevin  bond 
sufficiently  alleges  a  breach  if  it  alleges  that 
defendant  did  not  well  and  faithfully  perform 
his  duty  in  the  premises  as  coroner,  and  under 
this  allegation  makes  the  necessary  specifica- 
tions :  Fletcher  v.  Lee,  65  M.  557. 

184.  A  declaration  on  a  county  treasurer's 
official  bond  properly  enough  describes  as 
moneys  of  the  county  liquor-tax  moneys 
which  the  county  collects  as  trustee  for  the 
townships  and  villages:  Marquette  (Umnty  v. 
Ward.  60  11  174. 

186.  In  declaring  on  an  agreement  as  a 
demise,  it  must  either  be  stated  by  its  legal 
effect  or  be  set  forth  in  such  a  manner  that  its 
legal  character  can  be  seen :  Tillman  v.  Fuller, 
13  M.  113. 

186.  The  declaration  in  an  action  for  rent 
on  a  parol  lease  must  allege  the  time  the  term 
commenced :  Pendill  v.  Neuberger,  64  M.  220. 

187.  A  new  promise  need  not  be  specially 
counted  on  in  declaring  upon  a  claim  other- 
wise barred  by  bankruptcy  discharge,  but 
may  be  proved  when  defendant  sets  up  the 
discharge:  Craig  v.  Seitz,  63  M.  727. 

188.  A  declaration  by  an  assignee  upon  a 
conditional  note  not  negotiable  need  not  aver 
any  formal  assignment,  but  is  sufficient  if  it 
avers  plaintiff  to  be  the  owner  and  holder: 
Draper  v.  Fletcher,  26  M.  154. 

189.  H.  S.  §  1590  dispenses  with  the  neces- 
sity, in  an  assignee's  declaration  upon  a  note 
indorsed  with  a  guaranty,  of  those  allegations 
concerning  the  assignment  that  are  necessary 
in  the  case  of  non-negotiable  paper:  Waldron 
v.  Harring,  28  M.  493. 

190.  Where  an  assignee  of  a  non-negotiable 
chose  in  action  sues  in  his  own  name  he  must 
allege  the  assignment  in  his  declaration: 
Blackwood  v.  Brown,  32  11  104;  Altman  v. 
Fowler,  70  M.  57. 

191.  The  right  to  sue  upon  a  contract  as 
assignee  must  be  positively  averred,  and  an 
allegation  of  the  assignment  in  the  consoli- 
dated common  counts  will  not  support  a  re- 
covery upon  a  special  count  in  which  it  is  not 
averred.  Nor  would  a  mere  additional  allu- 
sion to  the  assignment  in  the  special  count  be 
sufficient:  Rose  v,  Jackson,  40  M.  80. 
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192.  Evidence  of  the  mutual  assignment 
of  interests  among  several  plaintiffs  for  the 
purpose  of  bringing  joint  suit  is  inadmissible 
in  an  action  on  the  common  counts,  such  as- 
signment not  being  averred  in  the  declaration : 
Cittey  v.  Van  Patten,  58  M.  404. 

193.  A  bill  of  particulars  under  a  declara- 
tion on  the  common  counts  renders  unneces- 
sary a  special  averment  of  an  assignment  in 
the  declaration:  Kelly  v.  Waters,  81  M.  404; 
Snell  v.  Gregory,  87  M.  600. 

194.  A  declaration  by  members  of  a  joint- 
stock  association,  one  of  whom  holds  by  as- 
signment from  one  of  the  original  associates, 
need  not  mention  the  assignment  in  suing  one 
who  holds  money  for  the  association,  but  may 
count  as  upon  an  original  promise  to  all  the 
plaintiffs:  Willson  v.  Owen,  80  M.  474. 

195.  A  special  count  upon  a  contract  is  bad 
on  its  face  if  it  omits  an  essential  part  of  the 
contract :  Rose  v.  Jackson,  40  M.  80. 

196.  A  plaintiff  declaring  specially  upon 
an  express  contract  between  third  persons 
alone  must  aver  his  title  and  then  make  out 
by  evidence  the  same  contract  as  that  set  forth 
in  his  declaration,  and  his  right  and  title  as 
alleged:  Ibid. 

197.  In  assumpsit  a  promise  to  be  recov- 
ered on  must  be  set  out  in  the  declaration : 
Beecher  v.  Pettee,  40  M.  181. 

198.  Great  accuracy  is  required  in  the 
statement  of  the  consideration  which,  in  an 
action  of  assumpsit,  forms  the  basis  of  the 
contract ;  and  if  any  error  is  made  in  the  de- 
scription of  it  the  whole  contract  is  misde- 
scribed :  Harrington  v.  Worden,  1  M.  487. 

199.  In  declaring  upon  a  simple  contract, 
unless  it  is  one  which  imports  a  consideration, 
the  whole  consideration  should  be  set  forth, 
so  as  to  show  distinctly  in  what  it  consists, 
that  the  court  may  judge  of  its  sufficiency  to 
sustain  the  promise  alleged:  Keanv.  Mitchell, 
18  M.  207. 

200.  In  a  declaration  on  a  contract  for  the 
purchase  of  goods  an  allegation  that  the  de- 
fendant agreed  to  deliver  the  goods,  "  for  a 
good  and  valuable  consideration  paid  by  the 
plaintiff  to  the  defendant,"  is  not  a  sufficient 
statement  of  the  consideration  to  support  the 
declaration  on  demurrer :  Ibid. 

201.  Where  the  consideration  for  a  prom- 
ise sued  upon  consists  of  an  agreement  to  do 
several  distinct  things  the  stipulation  as  to  all 
must  be  set  out,  as  the  whole  consideration 
must  be  truly  stated :  Detroit,  H.  <£  /.  -R.  Co. 
v.  Forbes,  30  M.  165. 

202.  A  railroad  company  promised  to  move 
a  man's  barn  and  sheds  from  certain  premises 
and  put  the  barn  in  good  repair,  in  considera- 


tion of  his  conveying  to  them  the  right  of  way 
for  their  railroad  track  across  the  premises; 
held,  that  a  declaration  on  said  promise  aver- 
ring performance  of  the  consideration  and 
breach  of  the  promise  was  good  on  general 
demurrer ;  also,  that  a  general  objection  to  the 
admission  of  any  evidence  under  such  a  decla- 
ration, for  the  reason  that  it  disclosed  so 
cause  of  action,  was  not  maintainable :  Ibid. 

203.  A  special  count  in  assumpsit  averring 
that  defendants  promised  to  perform  an 
agreement  made  by  a  third  party  with  plaint- 
iffs, the  consideration  for  defendants'  promise 
being  stated  as  moving  from  a  third  party  to 
them,  and  there  being  no  averment  of  any 
promise  to  plaintiffs,  is  demurrable :  Pipp  v. 
Reynolds,  20  M.  88. 

204.  A  declaration  upon  the  common 
counts  in  assumpsit  need  not  set  forth  the 
consideration  for  an  alleged  promise,  and  its 
amission  to  do  so  is  no  ground  for  excluding 
evidence  of  the  consideration :  Crane  v.  Gross- 
man, 27  M.  443. 

206.  A  declaration  against  steamboat  pro- 
prietors by  a  passenger  to  recover  for  the  con- 
tents of  a  lost  trunk  must  aver  a  considera- 
tion paid,  or  agreed  to  be  paid,  for  the  trans- 
portation of  the  trunk  and  its  contents ;  and 
the  averment  must  be  supported  by  proof: 
Wright  v.  Caldwell,  8  M.  51. 

206.  A  declaration  in  assumpsit  on  the 
common  counts  with  copy  of  note  attached, 
which,  after  stating  the  several  causes  of  ac- 
tion, omits  to  allege  an  express  promise, 
though  bad  on  special  demurrer  is  cured  by 
judgment:  Board  v.  Little,  7  M.  468. 

207.  A  breach  of  contract  is  sufficiently 
alleged,  in  a  declaration  thereon,  by  alleging 
the  non-payment  of  interest,  where,  under  the 
contract,  such  interest  is  due  at  a  fixed  time 
and  without  any  condition.  No  special  demand 
need  be  alleged:  Regents  v.  Detroit  Young 
Men's  Society,  12  M.  138. 

208.  Where  building  contractors  had  agreed 
to  pay  a  certain  sum  to  plaintiff  when  they 
got  the  payment  on  their  contract,  it  was  held 
that,  if  the  agreement  implied  an  obligation  on 
defendant's  part  to  take  active  measures  to 
collect  the  money,  the  failure  to  do  so  must  be 
averred:  Smith  v.  Ross,  51  M.  116. 

209.  In  a  declaration  on  an  alternative 
undertaking  by  the  defendant  to  collect  and 
pay  over  the  money  on  certain  notes  by  a  day 
specified,  or  thereafter  to  pay  the  sum  from 
his  own  means,  an  averment  of  non-payment 
after  the  specified  day  is  a  sufficient  assign- 
ment of  breach  if  not  demurred  to:  Seiber  v. 
Price,  26  M.  518. 

210.  Where  a  declaration  for  breach  of  • 
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contract  to  deliver  ail  lumber  owned  by  de- 
fendants avers  that  they  have  sold  and  deliv- 
ered part  to  a  third  person,  and  avers  plaint- 
iff's readiness  at  all  times  to  comply  with  the 
contract,  it  need  not  aver  payment,  as  that 
con  Id  not  have  been  demanded  without  deliv- 
ery or  readiness  to  deliver:  Hart  v.  Summers, 
88  M.  899. 

211.  Where  a  defendant's  undertaking  was 
to  do  several  separate  and  independent  things, 
and  the  declaration  thereon  only  complained 
of  his  failure  to  do  part  of  them,  the  stipu- 
lations as  to  the  others  need  not  be  set  out : 
Detroit,  R.&I.R.  Co.  v.  Forbes,  80  M.  165. 

212.  Where  a  contract  purported  to  be  exe- 
cuted by  agents  of  the  respective  parties,  and 
it  was  set  forth  at  length  in  the  declaration, 
and  alleged  to  be  the  contract  of  the  parties, 
the  declaration  was  held  sufficient  without 
showing  how  the  agency  was  constituted: 
Regents  v.  Detroit  Young  Men's  Society,  12  M. 
138. 

213.  On  demurrer  to  a  declaration  upon  a 
contract  it  was  held  that  the  averment  in  the 
declaration  that "  the  said  plaintiff  and  the 
said  defendant  entered  into  their  certain  con- 
tract in  writing,  which  said  contract,  sealed 
by  the  said  plaintiff  and  by  the  said  defendant, 
by  its  agents  and  servants,  the  president  and 
trustees  of  the  village  of  Kalamazoo,  execut- 
ing the  same,  and  having  full  power  and  au- 
thority so  to  do  and  to  bind  the  defendant 
thereby^  is  in  the  words  and  figures  following  " 
(setting  it  forth  verbatim),  was  sufficient  to 
embrace  whatever  was  essential  to  confer  upon 
the  president  and  trustees  the  proper  author- 
ity to  make  the  contract  on  behalf  of  the  vil- 
lage :  Gale  v.  Kalamazoo,  28  M.  844. 

214.  A  special  count  alleging  that  defend- 
ants are  indebted  to  plaintiff  (8,000  for  dam- 
ages suatainod  by  him  because  of  their  failure 
to  deliver  certain  described  goods  then  before 
bought  of  them  cannot  sustain  a  cause  of  ac- 
tion :  Tltomas  v.  Greenwood,  69  M.  216  (April 
6, '88). 

215.  A  count  in  assumpsit,  waiving  a  tort 
on  which  it  rests,  may  properly  state  the  facts 
that  constitute  the  tort,  as  they  will  have  to 
be  proved :  Tregent  v.  Maybee,  54  M.  226. 

216.  And  a  declaration  in  assumpsit  for  a. 
conversion  need  not  allege  that  plaintiff  has 
waived  the  tort:  McDonald  v.  McDonald,  67 
M.  122. 

217.  A  declaration  against  a  stockholder 
upon  a  labor  claim  against  the  corporation 
must  show  the  nature  of  the  work  and  when 
it  was  done  to  establish  defendant's  liability : 
Peterson  v.  Tilden,  44  M.  168. 

218.  A  declaration  by  the  creditor  of  an 


estate  against  an  administrator  for  plaintiff's 
distributive  share  of  the  assets  must  allege 
facts  showing  that  defendant  has  been  acting 
as  administrator  and  has  thus  become  liable : 
Basom  v.  Taylor,  89  M.  682. 

219.  A  declaration  upon  a  voluntary  sub- 
scription to  the  building  of  a  railroad  must 
allege  that  it  was  accepted  and  acted  upon : 
Northern  Central  M.  R.  Co.  v.  Eslow,  40  M. 
222. 

220.  A  declaration  on  an  assessment  upon 
a  subscription  to  stock  in  a  railway  company 
is  sufficient  on  general  demurrer  though  it 
does  not  expressly  aver  payment  of  five  per 
cent,  but  sets  it  forth  by  way  of  recital;  so, 
also,  it  is  good  on  special  demurrer  aimed  only 
at  other  defects:  Peninsular  R.  Co.  v.  Duncan, 
28  M.  130. 

221.  Declarations  on  justices'  judgments 
require  no  further  allegations  as  to  jurisdiction 
than  would  be  necessary  in  declaring  on  judg- 
ments of  courts  of  record :  Goodsell  v.  Leonard, 
28  M.  874. 

222.  As  to  the  proper  form  and  contents  of 
the  declaration  in  an  action  by  a  township 
treasurer  against  an  individual  for  an  unpaid 
tax,  see  Putman  v.  Fife  Lake,  45  M.  125. 

223.  In  a  particular  case  the  declaration 
on  a  recognizance  of  special  bail  was  held  not 
to  depart  from  the  affidavit  to  hold  to  bail : 
Wilkinson  v.  Nichols,  48  M.  854. 

And  as  to  declarations  against  bail,  see 
Bail,  g§  86-40. 

As  to  declarations  in  actions  on  policies,  see 
Insurance,  g§  288-302,  805. 

As  to  averment  of  permission  to  sue  on  re- 
siduary legatee's  bond,  see  Estates  of  Dece- 
dents, §  260. 

3.  In  actions  ex  delicto. 

As  to  declarations  for  libel,  see  Libel, 
§§54-58. 

As  to  declarations  for  slander,  see  Slakdeb, 
§§  16-24. 

As  to  declarations  in  trespass,  see  Tres- 
pass, §§  60-71. 

224.  In  an  action  for  misconduct  as  a  con- 
stable in  returning  unsatisfied  an  execution  for 
costs,  a  declaration  that  does  not  specifically 
describe  the  execution  asof  some  date  and  re- 
turn day,  so  that  it  could  be  identified  and 
the  time  of  return  clearly  ascertained  from  the 
declaration,  is  had  on  demurrer:  Clark  v.  Qlea- 
son,  80  M.  158. 

225.  In  an  action  for  interference  with 
rights  counts  are  demurrable  that  do  not  show 
the  extent  of  plaintiff's  rights  and  how  they 
have  been  impaired;  and  though  in  the  ab- 
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sence  of  a  demurrer  they  are  not  considered 
fatally  defective,  their  effect  must  be  confined 
to  what  it  would  have  been  if  they  had  been 
properly  framed.  This  applies  to  actions  on 
the  case  as  well  as  to  those  upon  the  contract: 
Ives  v.  Wiaiams,  68  M.  636. 

226.  One  who  bought  the  goods  and  good- 
will of  a  business  afterwards  sued  the  vendor 
for  fraudulent  representations.  Held  neces- 
sary to  the  ascertainment  of  damages  that  he 
aver  in  his  declaration  and  show  in  his  proofs 
what  part  of  the  consideration  was  paid  for 
the  good-will:  Collins  v.  Jackson,  54  If.  186. 

227.  When  A.  sues  B.  for  fraudulently 
misrepresenting  the  value  of  a  note  made  by 
C.  but  used  by  B.  in  paying  A.,  a  declaration 
.in  tort  which  does  not  describe  the  note  nor 
sufficiently  identify  it,  nor  allege  that  the  rep- 
resentations were  not  true  when  made  or 
were  untrue  afterwards,  is  insufficient :  Stoflet 
v.  Market;  81  M.  818. 

228.  A  declaration  in  a  case  for  false  war- 
ranty may  be  sustained  without  allegations 
that  defendant  "falsely  and  fraudulently 
warranted "  and  "  falsely  and  fraudulently 
deceived  "  the  plaintiff,  if  the  substantial  aver- 
ments show  the  false  warranty  and  the  fraud- 
ulent sale,  and  deception  of  the  purchaser: 
Hopkins  v.  0>NeU.  46  M.  403. 

228.  A  declaration  for  false  pretences  must 
show  (1)  what  they  were;  (2)  that  defendants 
made  or  authorized  them ;  (3)  that  they  were 
material;  (4)  that  they  were  false  and  fraudu- 
lent and  deceived  plaintiff ;  (3)  what  defend- 
ants obtained  by  them.  Nothing  outside  of 
this  belongs  to  the  issue,  whatever  force  it 
may  have  as  circumstantial  evidence:  Parker 
v.  Armstrong,  56  M.  176. 

2S0.  A  declaration  alleging  in  effect  that 
one  of  the  defendants,  claiming  to  be  and  act- 
ing as  an  agent,  received  money  from  plaint- 
iff which  was  due  his  pretended  principal  for 
property  sold  to  the  plaintiff,  and,  upon  paying 
it  over  to  such  principal,  falsely  represented 
that  the  property  had  not  been  paid  for,  and 
that  he,  defendant,  owned  it,  and  requested 
and  thereby  fraudulently  procured  a  deed  of 
such  property  to  be  made  to  bis  co-defendant, 
and  that  all  this  was  done  falsely  and  with  in- 
tent to  wrong,  cheat  and  defraud  the  plaintiff, 
and  with  full  knowledge  and  connivance  of 
all  the  defendants,  is  held  sufficient  to  author- 
ize the  plaintiff  to  recover  upon  proof  of  the 
facts  alleged:  Whitman  v.  Johnston,  85  M. 
406. 

281.  A  declaration  for  assault  and  battery 
need  set  forth  no  more  specific  description  of 
the  resulting  injuries  than  a  statement  charg- 
ing sickness  and  bodily  pain  to  have  been 


among  the  sufferings  caused  by  the  assault'. 
Johnson  v.  McKee,  27  M.  471. 

232.  Where  the  injury  alleged  to  have 
been  suffered  by  plaintiff  from  defendant's 
negligence  is  internal  and  invisible,  the  dec- 
laration in  describing  it  should  not  be  held  to 
any  technicality  of  description:  Laughlin  v. 
Grand  Rapids  Street  R.  Co.,  63  M.  220. 

233.  A  declaration  for  negligent  injury 
must  set  forth  the  duty  which  has  been  neg- 
lected, and  aver  the  neglect,  and  the  case  fails 
if  such  neglect  is  not  proved :  Flint  A  P.  H. 
R.  Co.  v.  Stark,  38  M.  714. 

284.  A  declaration  for  negligent  injury  must 
aver  the  fact  and  the  manner  of  negligence; 
and  plaintiff  should  be  confined  to  what  is  set 
forth  in  his  declaration :  Marquette,  H.&O.R. 
Co.  v.  Marcott,  41 M.  483. 

236.  A  party  suing  for  negligent  injury  is 
bound  to  set  forth  in  his  declaration  the  ma- 
terial facts  relied  on  as  his  cause  of  action,  and 
to  prove  the  same  combination  of  circum- 
stances: Batterson  v.  Chicago  <fc  G.  T.  R. 
Co.,  49  M.  184. 

236.  In  suing  for  damages  from  negligence 
plaintiff  must  count  on  the  negligence  relied 
on;  but  when  this  is  properly  averred  he  need 
not  set  out  the  facts  which  go  to  establish  it. 
When  defendant  is  notified  with  what  negli- 
gence be  is  charged,  he  is  thereby  informed 
that  the  circumstances  which  tend  to  show 
whether  he  was  wanting  in  due  care  in  that 
particular  will  be  in  issue:  Lucas  v.  Watties, 
49  M.  380. 

237.  A  declaration  in  case  for  a  fatal  rail- 
way injury  is  demurrable  if  it  does  not  so 
state  the  cause  of  action  that  defendant  can, 
with  reasonable  certainty,  ascertain  in  what 
respect  it  is  charged  with  negligence,  or  if  it 
does  not  count  specifically  upon  some  particu- 
lar duty  and  breach  thereof  as  causing  the  in- 
jury ;  it  is  not  enough  to  refer  to  matters  in  an 
uncertain  and  ambiguous  manner :  Addison  v. 
Lake  Shore  <t  M.  S.  R.  Co.,  48  M.  165. 

238.  In  actions  on  the  case  for  negligent 
injury  the  plaintiff  must  allege  in  his  declara- 
tion and  prove  on  the  trial  that  the  injury 
complained  of  was  occasioned  by  defendant's 
negligence,  particularly  specifying  the  duty 
and  the  breach  thereof  which  constituted  neg- 
ligence, and  averring  also  that  plaintiff  him- 
self was  in  the  exercise  of  ordinary  care,  and 
did  not  by  his  own  negligence  contribute  to 
the  injury :  Thompson  v.  Flint  &P.M.R.  Co., 
67  M.  800. 

239.  In  a  declaration  for  a  negligent  injury 
the  only  negligence  that  need  be  alleged  is 
that  which  caused  the  mischief  complained 
of ;  and  redundant  charges,  if  allowed  to  be 
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proved,  may  confuse  the  real  issues :  Thorten 
v.  Babcock.  68  M.  598. 

240.  Where  the  facts  stated  in  a  declara- 
tion for  negligence  clearly  imply  the  defend- 
ant's duty,  it  need  not  be  expressly  averred : 
Oeveke  v.  Grand  Rapid*  <&  J.  JR.  Co.,  57  M. 
589. 

241.  A  declaration  iu  an  action  of  trespass 
on  the  case  for  negligence  is  sufficiently  cer- 
tain when  the  neglect  of  duty  relied  on  and 
~the  resultant  injury  are  described  with  sub- 
stantial accuracy:  Merkle  v.  Bennington,  68 
M.  188. 

242.  A  declaration  against  a  railway  com- 
pany for  negligent  injury  states  a  good  cause 
of  action  in  alleging  that  defendant,  in  plac- 
ing its  cars  so  as  to  obstruct  a  highway  cross- 
ing and  in  leaving  them  there,  has  so  negli- 
gently conducted  itself  as  to  cause  the  injury : 
Young  v.  Detroit,  a.  H.&M.R.  Co.,  56  M.  481. 

243.  In  a  declaration  for  a  railway  injury, 
an  averment  that  defendant  negligently  and 
carelessly  drove  a  certain  locomotive  upon  the 
railroad  up  to,  upon  and  across  a  certain  pub- 
lic highway  at  the  crossing  of  the  same  and 
the  said  railroad,  without  giving  the  necessary 
statutory  signals,  viz.,  ringing  a  bell  or  Bound- 
ing a  whistle,  was  a  sufficiently  specific  aver- 
ment of  defendant's  negligence  when  taken  in 
connection  with  the  averment  of  consequen- 
tial injury,  and  it  entitled  plaintiff  to  support 
it  by  evidence,  under  defendant's  plea  to  the 
general  issue :  Chicago  A  N.  E.  R.  Co.  v.  Mil- 
ler, 46  M.  582. 

244.  A  declaration  for  an  injury  caused  by 
the  insufficiency  of  a  cattle-guard  should  state 
in  what  particulars  it  was  insufficient ;  and  if 
it  does  not  do  so  it  is  demurrable :  Smead  v. 
Lake  Shore  A  M.  S.  R.  Co.,  58  M.  800. 

245.  A  declaration  against  a  railway  com- 
pany for  the  killing  of  animals  that  had  got 
upon  the  track  through  the  company's  neg- 
lect to  keep  the  side  fencing  in  repair  averred 
that  defendant  "so  carelessly  and  negligently 
ran,  conducted  and  directed  the  locomotive 
and  train "  that  they  struck  and  killed  the 
animate  "  so  being  on  the  .railroad  as  afore- 
said by  and  through  the  neglect  of  the  de- 
fendant to  keep  in  repair  the  fences  as  afore- 
said, and  through  the  gross  neglect  and 
reckless  conduct  of  the  servants  and  em- 
ployees of  defendant  on  said  locomotive  in 
running  down  said  animals,"  etc.  Held,  that 
as  it  was  not  claimed  on  the  trial  that  the 
averment  was  so  general  that  no  evidence 
could  be  received  in  support  of  it,  the  jury 
was  entitled  to  consider  any  evidence  that  was 
admitted  without  objection,  and  tended  to 
prove  the  main-  allegation  >   and  if  sending 


out  a  train  without  enough  brakemen  to  keep 
it  under  control  had  any  such  tendency,  this 
fact  could  be  relied  on  as  well  as  reckless  con- 
duct in  the  conductor  or  engineer  at  the  time 
of  the  injury :  McDonald  v.  Chicago  A  N.  W. 
R.  Co.,  51  M.  62a 

240.  A  declaration  for  negligent  injury  is 
not  demurrable  for  failing  to  state  that  the 
injured  person  did  not  know  of  the  danger,  if 
it  does  aver  that  he  was  without  fault:  Janus* 
v.  Emmet  Mining  Co.,  55  M.  885. 

247.  While  a  railway  track  was  being 
raised  at  a  highway  crossing  a  man  led  his 
horse  across  the  rails.  A  bind  wheel  of  his 
buggy  scraped  the  second  rail  and  the  horse 
became  frightened,  ran  away  and  injured  him. 
He  sued  the  company  and  showed  that  al- 
though, in  anticipation  of  danger,  he  slowly 
led  the  horse  across  the  first  rail  to  prevent 
the  wheel  from  sliding,  it  did  not  occur  to 
him  to  check  the  horse  in  crossing  the  second. 
Held,  that  the  averment  in  his  declaration 
that  he  "  took  the  horse  by  the  bits  and  at- 
tempted to  lead  him  gently  and  carefully  over 
said  railroad  at  said  crossing  "  is  not  a  suffi- 
cient averment  that  he  was  in  the  exercise  of 
ordinary  care  and  free  from  negligence  con- 
tributing to  the  injury  -,  held,  alto,  that  by  his 
own  showing  bis  negligence  was  such  aa  to 
contribute  to  the  injury,  and  the  case  should 
have  been  taken  from  the  jury  and  a  verdict 
ordered  for  defendant:  Thompson  v.  Flint  & 
P.  M.  R.  Co.,  57  M.  800. 

248.  In  an  action  for  an  injury  caused  by 
obstructions  which  in  the  first  instance  are 
lawfully  ia  the  street,  but  which  defendant  is 
bound  to  remove  as  speedily  as  possible,  it  is 
not  necessary  to  allege  that  they  were  left 
there  for  an  unreasonable  time ;  the  offence  of 
leaving  them  there  relates  back  so  that  it  be- 
comes unlawful  from  the  beginning,  and  the 
time  necessary  for  their  removal  is  matter  of 
justification  and  defence:  Bowen  v.  Detroit 
City  R.  Co.,  54  M.  496. 

249.  A  declaration  against  superintendents 
of  the  poor  for  injuries  from  their  negligence 
in  managing  farms  which  they  are  empow- 
ered by  statute  to  keep  up,  sustained:  Row- 
land v.  Kalamazoo  Poor  Superintendent*,  40 
M.  553. 

250.  A'  declaration  for  malpractice  by  a 
surgeon  in  setting  a  broken  limb,  held,  on  de- 
murrer, to  set  forth  sufficiently  the  facts  and 
circumstances  necessary  to  show  a  cause  of 
action ;  the  negligence,  omission  and  improper 
treatment  by  defendant  being  stated  as  facts, 
thus  notifying  him  with  what  misconduct  fa 
bis  profession  he  is  charged:  Hantelmttn  v. 
Cantena,  60  M.  187. 
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251.  A  declaration  in  an  action  for  negli- 
gence in  Betting  a  broken  leg  sufficiently  states 
the  duty  defendant  owed  to  plaintiff  when  it 
avers  that  defendant  was  a  physician  and  sur- 
geon, and  as  such  was  employed  by  plaintiff 
to  set  her  broken  leg :  Ibid. 

262.  Where  a  physician  is  sued  for  mal- 
practice it  is  improper  for  plaintiffs  counsel  to 
urge  to  the  jury  defendant's  general  incom- 
petency as  a  ground  of  recovery,  unless  such 
incompetency  has  been  alleged  in  the  declara- 
tion and  evidence  given  tending  to  show  it ; 
and  a  refusal  to  charge  against  recovery  on 
that  ground  in  such  case  is  error:  Mayo  v. 
Wright,  68  M.  82. 

263.  Where  a  declaration  against  an  as- 
signee in  bankruptcy  set  forth  facts  consti- 
tuting a  breach  of  duty,  and  alleged  that 
plaintiffs  as  creditors  of  the  bankrupt  were 
thereby  deprived  of  their  claim  against  his 
estate,  and  that  by  means  thereof  the  estate 
had  been  exhausted  and  the  plaintiffs  wholly 
deprived  of  their  rights  therein,  the  allegation 
of  damage  was  held  to  be  sufficiently  specific 
to  admit  evidence  showing  whether  the  entire 
claim,  and,  if  not,  what  part  of  it,  was  lost  be- 
cause of  the  facts  of  which  complaint  was 
made:  .Russell  v.  Phelps,  42  ML  877. 

Further  as  to  allegations  of  damage,  and 
when  damages  must  be  averred  specially,  see 
Damages,  §§  60-72;  False  Imprisonment, 
§§87-30. 

264.  In  an  action  against  a  manufacturer 
of  an  elevator  for  an  injury  received  from  it 
while  still  in  his  possession,  it  was  objected 
that  the  declaration  did  not  sufficiently  show 
that  it  was  in  defendant's  possession.  It  did 
aver,  however,  that  plaintiff  went  upon  it 
"  by  command  and  at  the  request  of  said  de- 
fendant," and  the  pleading  was  considered 
sufficient:  Necker  v.  Harvey,  49  M.  617. 

255.  In  a  declaration  in  case  for  flowing 
land  the  averment  that  plaintiff  was  lawfully 
seized  in  fee  and  possession  of  the  land  flowed 
was  held  material  to  be  proved  as  stated :  Lull 
v.  Davit,  1  M.  77. 

256.  A  declaration  for  malicious  prosecu- 
tion must  aver  that  the  suit  has  in  some  man- 
ner been  terminated :  Sutton  v.  Van  Akin,  51 
M.463. 

A  certain  count  held  to  charge  malicious 
prosecution,  not  illegal  arrest  and  false  im- 
prisonment :  See  Malicious  Prosecution,  §  40. 

267.  An  allegation  that  plaintiff  "  was  law- 
fully possessed  of  one  certain  gray  mare,  and 
was  lawfully  possessed  as  aforesaid  of  two 
yearling  colts,"  sufficiently  avers  the  owner- 
ship of  the  property:  Hasceig  v.  Tripp,  20  M. 
216. 


258.  Where  a  surety  who  has  paid  his  prin- 
cipal's debt  sues  in  replevin  for  an  article  to  a 
lien  upon  which  he  has  been  subrogated  his 
declaration  need  not  allege  an  assignment: 
Myres  v.  Yaple,  60  M.  839. 

259.  A  declaration  in  replevin  for  exempt 
property  need  not  specifically  set  out  the  char- 
acter of  the  property  so  as  to  show  the  exemp- 
tion; it  need  only  follow  the  form  of  declaring 
prescribed  by  H.  S.  §  8887,  which  is  applicable 
to  all  courts :  Elliott  v.  Whitmore,  5  M.  582. 

260.  But  a  declaration  in  trover  against  an 
officer  for  levying  upon  exempt  property 
should  set  forth  the  facts  showing  that  the 
property  is  exempt :  McCoy  v.  Brennan,  61  M. 
862. 

Further  as  to  declarations  in  trover,  see 
Trover,  II,  (a). 

4.  Declaring  upon  statute. 

261.  In  declaring  on  a  statute,  where  there 
is  an  exception  in  the  enacting  clause,  the 
pleader  must  negative  the  exception;  but 
where  there  is  no  exception  in  the  enacting 
clause,  but  an  exemption  in  a  proviso  to  the 
enacting  clause,  or  in  a  subsequent  section  of 
the  act,  it  is  matter  of  defence,  and  must  be 
shown  by  defendant:  Attorney-Cfeneral  v. 
Oakland  County  Bank,  W.  90;  Myers  v.  Carr, 
12  M.  68;  Lynch  v.  People,  16  M.  472;  People 
v.  Phippin,  70  M.  6. 

262.  The  rule  that  one  who  relies  on  a  stat- 
utory exception  not  shown  by  the  enacting 
clause  of  the  statute  must  bring  himself 
within  the  exception  by  his  pleadings  is  not 
always  a  rule  of  pleading,  but  Is  sometimes 
one  of  evidence;  and  it  only  requires  the  party 
who  relies  on  the  exception  to  present  the 
facts  in  such  form  as  the  case  demands:  Os- 
burn  v.  Lovell,  86  M.  246. 

263.  A  common-law  declaration  upon  a 
statute  is  bad  if  it  does  not  in  the  same  count 
state  the  circumstances  necessary  to  support 
the  action,  and  expressly  refer  to  the  provision 
counted  on:  Bowser  v.  Melcher,  40  M.  185. 

264.  Pleading  the  statute  is  stating  the  facts 
which  bring  the  case  within  it,  and  counting 
on  it  is  making  express  reference  to  it  by  apt 
terms  to  show  the  source  of  right  relied  on : 
Ibid. 

266.  Where  plaintiffs  title  to  6ue  is  statu- 
tory and  the  right  of  action  depends  on  a  spe- 
cial construction  of  facts  defined  in  the  statute, 
the  declaration  must  aver  the  existence  of 
such  facts :  Chicago  <&N.  E.  R.  Co.  v.  Sturgis, 
44  M.  588. 

266.  Where  a  thing  is  originally  author* 
ized  by  statute  which  could  not  be  done  at 
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common  law,  then,  in  pleading,  everything 
must  be  averred  which  the  statute  requires  to 
bring  the  act  within  it;  but  where  a  statute 
makes  a  writing  necessary,  in  a  case  where  it 
was  not  so  at  common  law,  then  such  an 
averment  in  pleading  Is  not  necessary :  Day- 
ton v.  Williawts,  2  D.  81. 

367.  There  is  a  distinction,  however,  in 
this  respect  between  a  declaration  and  a  plea ; 
the  latter  must  show  that  the  contract  was 
such  as  would  sustain  an  action :  Ibid. 

268.  Where  the  liability  of  a  party  results 
from  the  violation  of  a  foreign  statute,  a  party 
relying  upon  it  in  an  action  for  damages  on 
such  liability  must  set  out  the  statute  and 
the  facts  showing  a  case  within  its  provisions : 
Great  Western  R.  Co.  v.  Miller,  19  M.  806. 

269.  More  particularity  is  required  in  a 
declaration  to  recover  a  statutory  penalty 
than  in  some  other  common-law  actions  in 
which  general  counts  are  allowed;  and  in  the 
absence  of  any  statutory  provision  to  the  con- 
trary, it  must  set  out,  with  substantial  cer- 
tainty, the  facts  to  bring  defendant  within 
the  terms  of  the  statute,  neither  leaving  out 
nor  misstating  any  element  of  liability,  and  it 
must  aver  the  obligation  to  hare  arisen  under 
a  statute:  Benalleek  v.  People,  81  M.  200. 

270.  A  declaration  in  a  statutory  action 
referred  to  the  chapter  of  the  statute  by  the 
wrong  number,  but  otherwise  cited  it  cor- 
rectly, and  was  not  demurred  to.  Held  suffi- 
cient to  support  a  verdict  for  plaintiff :  Achey 
v.  Hull,  7  M.  423. 

271.  A  declaration  under  C.  L.  1871,  §  2148, 
to  recover  a  penalty  for  a  violation  of  the  pro- 
hibitory liquor  law,  is  insufficient  on  demur- 
rer if  it  only  refers  generally  to  the  statute, 
and  not  specifically  to  the  section  for  a  viola- 
tion of  which  the  action  is  brought ;  it  ought, 
perhaps,  to  be  so  held,  even  on  an  objection 
taken  on  that  ground  to  the  admission  of  any 
evidence  under  it  on  the  trial:  Benalleek  v. 
People,  31  M.  200. 

272.  An  action  was  brought  before  a  jus- 
tice for  the  penalty  of  $50  alleged  to  have  ac- 
crued under  "  section  8640  of  the  Compiled 
Laws  of  1882,"  this  being  the  only  reference 
to  the  statute.  On  appeal  an  amended  decla- 
ration was  filed,  merely  referring  to  the  stat- 
ute by  section  and  chapter,  and  also  by  the 
compilers'  section,  which,  however,  did  not 
correspond  with  the  statute's  section  and  chap- 
ter, nor  with  the  section  declared  on  in  jus- 
tice's court.  Held,  that  as  the  prosecuting 
attorney,  under  H.  S.  g  8482,  was  only  author- 
ized to  plead  an  indebtedness  in  this  general 
way  by  referring  to  the  section  and  chapter  of 
the  statute  violated,  the  variance  was  fatal: 


reopU  v.  Grand  Rapid*  AW.P.R,  Co.,  04 
M.  618. 

273.  The  statute  allowing  general  pleading 
upon  statutes  in  certain  cases  does  not  apply 
to  the  action  under  H.  S.  g  8806  for  treble 
damages  where  one  has  obtained  restitution 
in  forcible  entry  proceedings:  Howser  v.  Mel- 
cher.  40  ML  185. 

274.  A  declaration  in  an  action  under  BL  S. 
§  3119  for  an  injury  caused  by  a  dog  must 
aver  that  it  was  so  caused  and  must  set  it 
forth  under  the  statute :  Monroe  v.  Rote,  88 
M.S47. 

276.  A  declaration  for  damages  arising 
from  the  neglect  of  a  duty  imposed  by  a  gen- 
eral statute  —  e.  g.,  that  requiring  railroads  to 
be  fenced  —  need  not  be  specially  framed  upon 
the  statute  or  refer  to  it :  Grand  Rapid*  <t  I. 
R.  Co.  v.  Southtcick,  80  M.  444. 

276.  As  the  statute  prohibiting  sales  of 
liquor  to  husbands,  children,  etc. ,  in  certain 
cases  provides  no  form  of  remedy,  a  common- 
law  declaration  by  the  person  injured  is  good : 
Friend  v.  Dunk*,  87  M.  25 ;  Kehrig  v.  Peter*, 
41  M.  475. 

(e)  Profert  and  oyer. 

277.  Of  a  sealed  instrument  set  out  in  full 
in  the  declaration  no  further  profert  is  neces- 
sary :  Regent*  v.  Detroit  Young  Men'*  Society, 
12  M.  188. 

278.  In  declaring  upon  a  contract  executed 
by  agents  on  behalf  of  a  corporation,  they 
signing  their  own  names  and  affixing  their 
own  seals,  which  contract  is  therefore  to  be 
regarded  as  the  simple  contract  of  the  corpo- 
ration, no  profert  need  be  made:  Ibid. 

279.  In  a  suit  by  a  school  teacher  on  a  con- 
tract of  hire,  the  plaintiff  is  not  bound  to 
make  profert  of  her  certificate  of  qualifica- 
tion, and  it  is  not  error  to  allow  her  to  give 
parol  proof  that  she  has  one:  Manistee  School 
Dittrict  v.  Cook,  47  M.  112. 

280.  When  a  suit  is  brought  in  the  first 
instance  by  an  administrator  the  practice  re- 
quires him  to  make  profert  of  his  letters  by 
his  declaration:  Vickery  v.  Beir,  16  M.  60. 

281.  A  suggestion  of  plaintiff's  death  en- 
tered of  record  does  not,  where  the  action  is 
revived  by  his  administrator,  supply  the  want 
of  profert,  nor  enable  defendant  to  demand 
oyer:  Ibid. 

III.  Pleas. 

In  justices'  courts,  see  Justices  of  thb 
Pbacb,  IU,  (d),  8. 
As  to  rule  to  plead,  see  Courts,  §§  176, 178. 
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As  to  entry  and  notice  of  rule  to  plead  when 
suit  is  begun  by  declaration,  see  Process, 
§§  19-28,  2d. 

As  to  default  for  want  of  plea,  see  Default. 

As  to  pleas  in  Quo  Warranto,  see  that  title, 
g§  86-46,  51,  56,  57. 

(a)  In  general. 

282.  Except  where  certain  defects  or  de- 
fences are  waived  if  not  specially  pleaded,  a 
plea  must  set  up  matters  not  apparent  from 
the  declaration :  Hinman  v.  Eahins,  06  M.  80. 

283.  The  purpose  of  a  plea  is  to  tender  an 
issue  upon  some  fact  not  already  in  the  case 
that  proof  may  be  taken  in  respect  to  it  if  the 
issue  is  accepted.  But  if  the  fact  is  in  the 
case,  and  especially  if  it  is  so  conclusively  es- 
tablished by  the  record  that  no  contrary  aver- 
ment would  be  admissible,  a  plea  setting  up 
the  fact  would  be  idle,  and,  instead  of  demur- 
ring to  it,  a  motion  should  be  made  to  strike  it 
from  the  files:  People  v.  Harding,  53  M.  481. 

284.  Declaration  in  an  action  on  a  judg- 
ment was  served  on  one  of  two  joint  defend- 
ants and  he  appeared  and  pleaded.  The  other 
was  not  served,  but  at  the  term  when  the  case 
was  to  be  tried,  and  before  trial,  though  after 
some  depositions  had  been  taken,  he  appeared 
and  pleaded  also.  On  plaintiff's  motion  bis 
plea  was  stricken  from  the  files.  Held  error: 
Ralston  v.  Chapin,  49  M.  374. 

285.  An  affidavit  that  joint  defendants 
have  no  joint  property  within  the  Btate  is  in- 
sufficient to  sustain  a  motion  to  strike  from 
the  files  a  plea  entered  by  one  of  them  who 
has  not  been  served  with  the  declaration,  as  it 
does  not  negative  the  possibility  that  they 
may  have  such  property  when  judgment  is 
rendered:  Ibid. 

286.  It  seems  that  where  counsel  appear  in 
the  name  of  a  party  by  whom  they  have  not 
been  retained,  and  put  in  a  plea  different 
from  one  that  is  afterward  entered  by  counsel 
duly  authorized,  the  opposite  party  is  entitled 
to  have  the  plea  stricken  from  the  files:  Arno 
v.  Wayne  Circuit  Judge,  43  M.  863. 

287.  If  a  plea  in  abatement  was  bad  de- 
fendant is  not  prejudiced  by  overruling  the 
objection  that  it  ought  to  have  been  disposed 
of  before  going  into  the  merits:  East  v.  Cain, 
49  M.  478. 

(b)  Pleas  in  abatement. 

1.  When    allowable;    what    may    or 

should  be  thus  pleaded. 

See  Justices  of  the  Peace,  g§  163, 164. 

288.  A  plea  in  abatement,  if  admissible  at 
all  in  a  proceeding  for  bastardy,  is  not  allow- 


able after  respondent  has  recognized  to  ap- 
pear in  the  circuit :  Pangborn  v.  Smith,  65  M.  1. 
288.  If  a  general  demurrer  has  been  filed, 
a  plea  to  the  jurisdiction  presents  an  imma- 
terial issue  and  should  be  stricken  from  the 
files:  Thompson  v.  Mich,  Mut.  Benefit  Assoc, 
53  M.  533. 

280.  The  ordinary  office  of  a  plea  in  abate- 
ment in  respect  to  a  former  suit  pending  is 
not  to  deny  or  put  in  issue  the  cause  of  action, 
but  to  object  that  it  is  already  in  course  of  lit- 
igation: Belden  v.  Laing,  8  ML  500. 

281.  Garnishment  proceedings  may  be 
pleaded  in  abatement  of  an  action  brought  by 
the  principal  defendant  against  the  garnishee, 
but  they  are  not  an  absolute  bar  unless  judg- 
ment has  been  obtained  against  the  garnishee: 
Grosslight  v.  Crisvp,  58  M.  531. 

282.  Defendant  in  cross-replevin  can  plead 
the  first  writ  in  abatement:  Fisher  v.  Mar- 
quette Circuit  Judge,  58  M.  450. 

288.  As  a  general  rule,  the  pendency  of 
another  Buit,  if  good  at  all  by  way  of  plea, 
should  be  pleaded  in  abatement  and  not  in 
bar:  Near  v.  Mitchell,  28  M.  883;  SuUings  tr. 
Goodyear  Co.,  88  M.  818. 

284.  And  this  rule  applies  where  such  other 
suit  is  a  garnishment  proceeding:  Near  v. 
Mitchell,  38  M.  383. 

295.  Or  where  it  is  a  suit  pending  in  an- 
other state:  Wilcox  v.  Kassick,  3  M.  165. 

296.  Pendency  of  a  prior  suit  in  which  there 
could  be  no  recovery  because  it  was  prema- 
turely brought  cannot  be  pleaded  in  abate* 
ment :  Blackwood  v.  Brown,  84  M.  4. 

297.  Where  a  civil  and  a  criminal  action 
both  lie,  neither  can  be  pleaded  in-  abatement 
of  the  other:  Elliott  v.  Van  Buren,  38  M.  49. 

288.  The  pendency  of  a  foreclosure  suit  in 
equity  is  not  pleadable  in  abatement  to  a  suit 
at  law  on  the  debt :  Joslin  v.  Millspaugh,  37 
M.  517;  Goodrich  v.  White,  89  M.  489.  And 
see  Actions,  §  106. 

299.  It  seems  that  objections  to  the  title  of 
a  party  suing  as  administrator  should  be  raised 
by  plea  in  abatement:  Bassett  v.  Shepardson, 
57  M.  438. 

800.  Hatter  that  is  merely  in  denial  of  the 
right  of  action  is  never  pleadable  in  abate- 
ment, but  must  be  pleaded  in  bar:  Morgan  v. 
Butterfield,  3  M.  615. 

801.  An  objection  to  the  jurisdiction  of  a 
court  of  general  jurisdiction  must  be  taken 
advantage  of  by  plea  in  abatement:  Webb  v. 
Mann,  8  M.  189. 

802.  Misnomer  in  naming  a  corporation  de- 
fendant should  be  pleaded  in  abatement :  Lake 
Superior  Building  Co.  v.  Thompson,  82  M. 
398;  Johr  v.  St  Clair  Supervisors,  88  M.  583. 
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As  to  when  non-joinder  of  parties  should  or 
may  be  pleaded  in  abatement,  see  Partus, 
g>  150-161. 

2.  .Requisites. 

808.  A  plea  in  abatement  in  a  criminal  case 
must  be  certain  to  every  intent  and  be  pleaded 
without  any  repugnancy;  it  should  also  have 
a  proper  conclusion  and  pray  judgment  of  the 
indictment:  Findky  v.  People,  1  M.  334. 

804.  Pleas  in  abatement  are  not  favored, 
and  certainty  to  every  intent  is  required: 
Wales  v.  Jones,  1  M.  854;  Beyman  v.  Covell, 
86  M.  157. 

806.  A  plea  in  abatement  must  have  the 
highest  degree  of  certainty  and  precision. 
Every  allegation  necessary  to  make  out  the 
case  covered  by  it  must  be  distinctly,  and  not 
inferentially,  set  forth:  Belden  v.  Laing,  8  M. 
500.  ' 

806.  A  plea  in  abatement  must  expressly 
state  every  fact  necessary  to  support  it,  and 
exclude  everything  that  would  defeat  it  if  al- 
leged on  the  other  side:  Dubois  v.  Hutchin- 
son, 40  JA.  263. 

807.  A  plea  in  abatement  must  in  general 
set  up  matter  not  apparent  from  the  declara- 
tion :  Einman  v.  Eakins,  26  M.  80. 

808.  A  plea  in  abatement  that  does  not 
gi  ve  the  plaintiff  a  better  writ  is  bad :  Heyman 
v.  Covtll,  36  M.  157;  East  v.  Cain,  40  M.  473. 

309.  A  plea  in  abatement  to  the  jurisdic- 
tion must  always  show  another  forum  where 
the  rights  involved  have  already  become  sub- 
ject to  judicial  authority :  Heyman  v.  Covell, 
36  M.  157.    Bee  Carets  v.  Matthews,  41  If.  576. 

310.  In  a  suit  commenced  by  attachment 
a  plea  in  abatement  was  interposed  that  at 
the  time  of  the  commencement  of  the  suit  an- 
other suit  was  pending  between  the  same  par- 
ties for  the  same  cause  of  action.  Held,  that 
the  plea  was  bad  for  not  stating  that  the 
former  suit  was  still  pending:  Wales  v.  Jones, 
1  M.  254;  Pew  v.  Yoare,  13  M.  16. 

311.  When  a  plea  in  abatement  averred 
that  another  suit  was  commenced  at  the  same 
time,  upon  and  for  the  not  performing  the 
same  identical  promises  and  undertakings, 
without  adding  in  the  said  declaration  in  this 
present  suit  mentioned,  or  other  equivalent 
words,  it  was  held  bad  on  that  account:  Wales 
v.  Jones,  1  M.  254 

312.  A  plea  in  abatement  to  an  action  of 
trespass  brought  in  the  name  of  one  plaintiff  is 
bad  in  merely  stating  that  said  plaintiff,  "  be- 
fore and  at  the  time  of  the  commencement  of 
the  suit,"  was  part  owner  of  the  premises  with 
another  person  specified.    It  should  show  that 


some  one  besides  plaintiff  bad  an  interest  at 
the  time  of  the  trespass:  East  v.  Cain,  49  M. 
478. 

(c)  Pleas  in  bar. 

1.  Generally. 

313.  A  plea  in  bar  is  allowable  in  the  court's 
discretion  after  a  plea  in  abatement  is  over- 
ruled: McOmber  v.  Holmes,  41  M.  417. 

314.  Special  pleas  in  bar  are  forbidden  by 
the  revision  of  1846 :  Cresinger  v.  Reed,  35  M. 
450. 

315.  The  plea  ne  unques  executor  is  prop- 
erly a  plea  in  bar :  Vickery  v.  Beir,  16  M.  50. 

316.  A  former  judgment  must  be  pleaded 
in  bar:  Briggs  v.  Milbttrn,  40  M.  513;  Porter 
v.  Leache,  56  M.  40. 

817.  A  mere  agreement  to  arbitrate  cannot 
be  pleaded  in  bar:  M edunn  v.  Banlin,  30  M. 
476. 

818.  The  plea  of  no*  dammfioatus  is  not 
the  proper  plea  to  a  declaration  upon  a  cove- 
nant to  indemnify,  etc :  Wheelock  v.  Bice,  1 
D.  267. 

819.  Where  to  a  declaration  in  assumpsit 
the  defendant  pleaded  non  assumpsit  and  also 
not  guilty,  and  a  jury  trial  had  been  had,  it 
was  held  that  the  plea  of  not  guilty  might  be 
treated  as  a  nullity  and  stricken  from  the  rec- 
ord :  The  Mihoaukie  v.  Bale,  1  D.  806. 

320.  A  plea  in  bar  that  the  cause  of  action 
did  not  accrue  within  six  years  before  filing 
amended  declaration  it  void:  WUeam  v.  Kas- 
sick,  8  M.  165. 

That  the  defence  of  the  statute  of  limitations 
is  available  without  framing  aa  issue  on  the 
trial  of  an  appeal  from  the  allowance  of  a 
claim  against  a  decedent's  estate,  see  LOOTA- 
tiom  or  Actions,  §  301. 

2.  The  general  issue;  what  defences 
admissible  thereunder. 

As  to  what  is  admitted  or  waived  by  plead- 
ing the  general  issue  instead  of  demurring, 
see  infra,  IX,  (c). 

321.  The  general  issue  could  not  be  pleaded 
in  a  cause  in  the  county  court,  or  in  the  cir- 
cuit court,  under  the  act  to  regulate  and  define 
the  jurisdiction  of  those  courts  (S.  L.  1848, 
p.  386).  The  pleadings  in  both  courts  must 
conform  to  the  provisions  of  R.  S.  1846,  oh.  93: 
Porter  v.  Kimball,  1  M.  339. 

322.  The  general  issue,  under  H.  a  g§  7361, 
7863,  in  all  civil  actions  traverses  every  mate- 
rial averment  in  the  plaintiff's  declaration 
which  must  be  proved,  whatever  the  nature 
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or  form  of  the  action  may  be :  Kinnie  v.  Owen, 
1  M.  249. 

323.  The  stitutjry  plea  of  the  general  issue 
is  a  complete  denial  of  the  plaintiff's  cause  of 
action,  and  calls  upon  him  to  prove  it:  Ingalls 
v.  Eaton,  25  M.  82. 

324.  The  statutory  general  issue,  like  the 
plea  of  not  guilty,  is  a  denial  of  all  the  mate- 
rial allegations  in  the  declaration,  and  is  suffi- 
cient to  enable  defendant  to  contest  all  such 
allegations,  and  to  put  the  plaintiff  upon  the 
proof  of  all  or  any  of  them :  Rawson  v.  Finleg, 
27  M.  268. 

325.  Under  the  general  issue  defendant 
may  deny  whatever  the  plaintiff  is  obliged  to 
prove  as  an  essential  part  of  his  case :  Edwards 
v.  Chandler,  14  M.  471. 

326.  The  statutory  general  issue  is  as  broad 
as  at  the  common  law,  where  it  put  at  issue 
everything  that  plaintiff  had  to  show  to  make 
out  his  case:  Osburn  v.  Lovell,  86  M.  250. 

327.  Plea  of  the  general  issue  is  proper 
where  the  claim  made  is  not  well  founded  in 
fact;  and  after  a  verdict  of  no  cause  of  action 
for  want  of  authority  in  plaintiff  to  bring  the 
suit,  defendant  is  not  estopped  from  insisting 
upon  such  want  of  authority  as  a  defence : 
Denver  v.  White  River  Log  A  B.  Co.,  51  M. 
472. 

328.  Former  judgment  cannot  be  shown 
under  the  general  issue  alone :  Briggs  v.  Mil- 
burn,  40  HI  512;  Porter  v.  Leaehe,  56  M.  40. 

329.  A  defence  in  the  nature  of  a  former 
recovery  cannot  be  set  up  under  the  general 
issue  alone:  Tabor  v.  Van  Vranken,  89  M.  793. 

330.  In  an  action  upon  an  appeal  bond  the 
satisfaction  of  the  judgment  after  joinder  of 
issue  cannot  be  shown  unless  specially  pleaded : 
Souvais  v.  Leavitt,  53  M.  577. 

331.  The  pendency  of  garnishment  proceed- 
ings cannot  be  proved  under  the  general  issue : 
Near  v.  Mitchell,  23  M.  382. 

332.  On  appeal  from  the  probate  of  a  will 
a  special  plea  is  unnecessary  to  put  in  issue 
the  testator's  sanity:  Taff  v.  Hosmer,  14  M. 
309. 

333.  The  general  issue  in  assumpsit,  as  a 
general  rule,  denies  and  puts  in  issue  every 
fact  and  combination  of  facts  essential  to  the 
plaintiff's  cause  of  action  as  set  up  in  the 
declaration :  Wilson  v.  Wagar,  26  M.  452. 

334.  Plea  of  the  general  issue  to  an  im- 
plied assumpsit  denies  the  cause  of  action 
altogether,  and  leaves  the  plaintiff  to  prove 
not  only  performance,  but  the  understanding 
on  which  it  was  based.  It  would  be  different 
if  only  payment  or  other  discharge'  were 
pleaded:  Berringer  v.  Lake  Superior  Iron 
Co.,  41  M.  305. 


336.  Under  the  general  issue  in  assumpsit 
the  defence  of  payment  can  always  be  made: 
Oleott  v.  Hanson,  12  M.  452:  Burt  v.  Olcott, 
33  M.  178;  Huntoon  v.  Russell,  41  M.  316; 
Brennan  v.  Tietsort,  49  M.  897. 

336.  Defences  to  an  action  of  assumpsit 
going  to  the  existence  of  any  promise  having 
legal  force  are  admissible  under  the  general 
issue:  Snyder  v.  WiUey,  33  M.  483. 

337.  Under  the  general  issue  in  an  action 
for  price,  defendant  may  prove  that  the  article 
delivered  was  not  the  article  he  purchased: 
Qrieb  v.  Cole,  60  M.  897. 

838.  In  an  action  upon  the  common  counts 
for  use  and  occupation  the  tenant  can,  under 
the  general  issue,  set  up  a  new  agreement: 
Conkling  v.  Tuttle,  52  M.  680. 

339.  In  assumpsit  for  the  sale  of  chattels, 
evidence  that  they  were  sold  in  violation  of 
the  United  States  revenue  laws  is  admissible 
under  the  general  issue :  Dean  v.  Chapin,  22 
M.275. 

340.  In  pleading  the  statutory  general  is- 
sue to  a  declaration  upon  the  money  counts  on 
an  accepted  order,  it  is  proper  to  show,  with- 
out giving  special  notice  of  such  a  defence, 
that  the  instrument  sued  on  was  never  valid, 
as,  by  evidence  that  the  sole  consideration  for 
it  was  the  sale  of  spirituous  liquors,  contrary 
to  the  prohibitory  law :  Hill  v.  Callaghan,  31 
M.  424. 

341.  Where  a  written  contract  is  sued  upon, 
a  variance  in  name  may  be  taken  advantage 
of  under  the  general  issue,  and  the  misnomer 
need  not  be  pleaded  in  abatement:  Gilbert  v. 
Hanford,  13  M.  40. 

342.  The  defence  that  the  one  who  sues  a 
negotiable  promissory  note  did  not  obtain  the 
title  or  the  right  to  sue  before  suit  brought  is 
admissible  under  the  general  issue :  Hovey  r. 
Sebring,  24  M.  232;  Reynolds  v.  Kent,  38  M. 
246. 

343.  In  an  action  on  a  promissory  note 
against  two  joint  makers,  one  cannot  show 
under  the  general  issue  without  notice  that  he 
signed  as  surety  only,  and  was  released  by  an 
unauthorized  extension  of  time  to  the  princi- 
pal debtor:  Rowlings  v.  Cole,  67  M.  431  (Nov. 
3, -87). 

344.  Where  the  execution  of  a  promissory 
note  is  denied  on  oath,  the  general  issue  in  en 
action  thereon  will  admit  evidence  tending  to 
show  that  defendant  made  no  such  contract 
as  was  counted  upon,  and  that  he  was  fraud- 
ulently got  to  sign  the  note  when  he  thought 
he  was  signing  something  else:  Soper  v.  Peck, 
51  M.  563. 

845.  A  defence  arising  out  of  fraud  or  mis- 
representation cannot  be  shown  under   the 
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general  issue  without  notice:  Miller  v.  Finley, 
28  M.  249. 

346.  Where  action  is  brought  on  a  note 
given  for  an  interest  in  a  patent  issued  by  the 
United  States,  evidence  of  the  pecuniary 
worthlessness  of  the  patent  is  not  admissible 
under  the  general  issue:  Ibid. 

347.  Testimony  of  misrepresentation  and 
fraud  in  procuring  the  note  sued  on  is  inad- 
missible under  a  plea  of  the  general  issue  with 
notice  merely  that  no  consideration  was  given 
lor  the  note:  McCabe  v.  Caner,  68  M.  183 
(Jan.  12,  *88)l 

348.  Unless  notice  is  filed  with  the  plea, 
the  defence  is  inadmissible  that  plaintiff,  an 
attorney,  bought  for  prosecution,  contrary  to 
EL  a  §  7185,  the  demand  sued  on  (H.  S.  §  7189) : 
Randall  v.  Baird,  66  M.  819. 

349.  In  an  action  on  an  insurance  policy 
such  a  defence  as  that  plaintiff  (the  assured) 
burned  his  own  property  must  be  specially 
averred:  Residence  F.  Ins.  Co.  v.  Hannawold, 
37  M.  103. 

350.  Where  a  travelling  salesman  sues  for 
his  salary,  defendant  cannot,  under  the  gen- 
eral issue,  show  representations  made  by 
plaintiff  as  to  his  ability  to  sell  goods,  and 
show  what  other  agents  of  defendants  had 
done:  Champlainv.  Detroit  Stamping  Co.,  68 
M.2S8. 

361.  Under  the  general  issue  in  covenant 
defendant  may  show  that  the  deed  is  not  his 
by  proving  a  lack  of  power  in  the  agent  who 
executed  it  in  his  behalf:  State  Prison  Agent 
v.  Lathrop,  1  M.  438. 

352.  In  actions  of  tort,  everything  which 
may  properly  be  considered  by  the  jury  in 
mitigation  of  damages  may  be  given  in  evi- 
dence under  the  general  issue:  Delevan  v. 
Bates,  1  M.  97;  Osburn  v.  LoveU,  86  M.  246. 

363.  The  nature  of  a  personal  injury,  in  re- 
spect to  being  permanent  or  temporary,  may 
be  shown  under  the  general  issue  in  an  action 
of  case  therefor:  Goodale  v.  Portage  Lake 
Bridge  Co.,  55  M.  413. 

364.  In  an  action  of  attachment  under  the 
log-lien  law  fir  services  performed  by  plaintiff 
in  driving  defendant's  logs,  an  unliquidated 
claim  made  by  a  third  person  who  had  logs  in 
the  river  above  plaintiff's  drive,  and  who,  in 
consequence  of  plaintiff's  not  putting  on  a 
sufficient  force  to  keep  the  river  unobstructed, 
put  men  upon  plaintiff's  drive,  cannot  be 
shown  under  the  general  issue  without  notice: 
Shaw  v.  Bradley,  59  M.  199. 

355.  In  ejectment  the  plea  of  the  general 
issue  without  notice  is  sufficient  to  admit  the 
defence  of  title  by  adverse  possession :  Miller 
v.  Beck,  68  M.  76. 


856.  On  appeal  from  a  justice  in  an  action 
of  replevin  the  general  issue  will  allow  defend- 
ant to  show  that  he  defends  in  official  charac- 
ter as  special  administrator  (H.  S.  §  8839): 
Singer  Manuf.  Co.  v.  Benjamin,  55  M.  880. 

As  to  what  is  covered  by  general  issue  in  re- 
plevin, trespass  or  trover,  see  Replevin,  §§  250- 
254 ;  Trespass,  §§  72-81 ;  Tbover,  IL  (b). 

As  to  what  may  be  shown  under  the  general 
issue  in  actions  for  libel  or  slander,  see  Libel, 
§  108;  Slander,  £§  39,  40,  64,  55,  59-63. 

3.  Notice  of  special  defence. 

As  to  notice  of  recoupment  or  of  set-off,  see 
Damages,  X,  (b);  Set-off,  V. 

As  to  notice  of  special  defence  in  action  on 
policy,  see  Insurance,  gg  309-315. 

857.  Special  pleas,  though  abolished  by 
H.  S  §  7861,  may  properly  be  allowed  to  stand 
in  place  of  the  notice  of  defence,  where  notice 
is  necessary  (§  7363):  Benedict  v.  Smith,  48  M. 
593. 

See  as  to  special  pleadings,  supra,  §  13. 

858.  Notice  must  be  given  under  the  stat- 
utory general  issue  of  any  defence  required  at 
common  law  to  be  specially  pleaded :  Rawlings 
v.  Cole,  67  M.  431 

368.  A  notice  of  special  matter  to  be  given 
in  evidence  must  contain  all  the  substantial 
requisites  necessary  to  constitute  a  special  plea 
which  would  be  good  on  general  demurrer: 
Thompson  v.  Bowers,  1  D.  821.  (This,  how- 
ever, was  under  the  former  system  of  plead- 
ing.   See  following  cases.) 

360.  Notice  of  special  matter  of  defence  to 
be  annexed  to  the  plea  of  the  general  issue 
need  not  contain  the  substance  of  a  special 
plea,  but  is  sufficient  if  it  briefly  state  the  pre- 
cise nature  of  the  matter  of  defence :  Cresin- 
ger  v.  Reed,  25  M.  450. 

361.  Notice  of  special  defence  attached  to 
a  plea  of  the  general  issue  is  not  required  to 
be  as  precise  as  special  pleading:  Farmers' 
Mutual  Fire  Ins.  Co.  v.  Crampton,  43  M.  421. 

362.  A  notice  that  apprises  the  plaintiff 
with  reasonable  certainty  of  the  matter  of  de- 
fence, so  that  he  may  not  be  taken  by  surprise 
on  the  trial,  is  sufficient  under  the  statute: 
Rosenbury  v.  Angell,  6  M.  508;  M Hardy  v. 
Wadsvorth,  8  M.  349.  And  see  Porter  v. 
Kimball,  1  M.  289. 

363.  The  defence  of  fraudulent  misrepre- 
sentations is  as  available  under  a  notice  of 
special  defence,  stating  the  falsity  of  the  rep- 
resentations and  that  the  plaintiff  thereby  de- 
ceived the  defendant  in  the  purchase,  as  under 
a  notice  stating  in  addition  precisely  and  tech- 
nically that  the  plaintiff  knew  the  representa- 
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tions  to  be  false  when  he  made  them ;  an  alle- 
gation of  a  scienter  is  unnecessary :  Browne  v. 
Moore,  33  M.  254. 

364.  A  notice  that  "  three  several  writs  of 
attachment  were  issued  out  of  the  circuit  court 
for  the  county  of  L.,  and  under  the  seal  thereof 
in  due  form  of  law,"  giving  the  names  of  the 
parties  and  dates  and  command  of  the  writs, 
and  the  taking  of  the  property  by  virtue 
thereof,  is  sufficient  without  alleging  the 
making  of  the  affidavits  which  authorized  the 
attachments ;  and  the  affidavits  as  well  as  the 
writs  may  be  given  in  evidence :  Rosenbury  v. 
AngeU,  6  M.  508. 

366.  Title  and  license  are  properly  set  up 
in  the  notice  under  the  general  issue  in  tres- 
pass: Druse  v.  Wheeler,  22  M.  439;  Walters  v. 
Tefft,  57  M.  880. 

366.  The  office  of  a  notice  attached  to  a 
plea  is  to  present  tangible  issues,  and  not  to 
introduce  matters  that  form  no  part  of  the 
issue.  It  cannot  make  them  relevant  or  mate- 
rial :  Proctor  v.  Houghtaling,  37  M.  41. 

367.  Where  a  special  notice  is  attached  to 
the  plea  of  the  general  issue,  and  the  proof 
offered  thereunder  is  sufficient  to  establish  a 
defence,  the  defendant  is  limited  to  such  mat- 
ters as  may  be  introduced  under  the  plea 
itself:  Waldo  v.  Waldo,  52  M.  94. 

As  to  notice  of  justification  in  actions  for 
libel  or  slander,  see  Libel,  §§  59,  60,  105-107; 
Slander,  §§  25,  26,  89,  48,  53. 

As  to  amendment  of  notice,  see  infra, 
§§  609-613. 

(d)  Pleas  puis  darrein   continuance. 

368.  A  plea  puis  darrein,  when  proper  at 
all.  may  serve  in  place  of  notice  of  defence : 
Snyder  v.  Quarton,  47  M.  211. 

369.  A  plea  of  estoppel  puis  darrein  con- 
tinuance, however  defective  in  frame  and 
substance,  must  be  entertained  if  defendant 
rests  his  case  entirely  upon  it :  Whittemore  v. 
Stephens,  48  M.  573. 

370.  A  plea  of  estoppel  must  be  properly 
framed  as  such,  especially  in  opening  and 
closing,  and  it  must  set  forth  a  claim  that  the 
plaintiff  should  not  be  admitted  to  make  use 
of  what  the  estoppel  would  exclude.  The 
matter  of  estoppel  alleged  must  be  material 
and  traversable,  and  if  a  judicial  decision  is 
relied  on  therefor,  it  must  be  so  averred ;  and 
the  decision  must  have  been  in  a  matter  coram 
judice:  Ibid. 

371.  A  plea  of  estoppel  based  on  a  judicial 
act  which  it  does  not  aver  as  matter  of  estop- 
pel in  itself,  but  merely  introduces  as  evidence 


and  by  way  of  argument  and  as  a  basis  for  a 
deduction,  presents  an  issue  which  is  a  matter 
of  legal  inference  only,  and  not  traversable: 
Ibid. 

372.  After  a  joint  plea  to  the  merits  by 
two  defendants,  it  was  held  that  one  of  them 
might  plead  severally,  puis  darrein  continu- 
ance, his  discharge  in  bankruptcy  subse- 
quently obtained.  But  sueh  plea  would  be  an 
abandonment  by  him  of  the  former  joint  plea, 
which  would  thereafter  stand  as  the  several 
plea  of  the  other  defendant :  Wheelock  v.  Rice, 
1  D.  267. 

373.  At  common  law  a  plea  puis  darrein 
destroyed  the  issue  previously  formed  and  re- 
quired the  forming  of  a  new  one  by  replication 
or  otherwise :  Johnson  v.  Kibbee,  86  M.  269. 

374.  H.  S.  §  7361,  in  abolishing  special 
pleas,  was  not  meant  to  deprive  defendant  of 
the  right  to  make  a  special  defence  of  matters 
arising  after  the  filing  of  the  plea  of  the 
general  issue;  and  §  7363,  in  requiring  no- 
tice of  special  matters  of  defence  to  be  an- 
nexed to  the  plea  of  the  general  issue,  does  not 
require  notice  to  be  given  of  matters  which,  if 
specially  pleaded,  would  be  inconsistent  with 
the  general  issue ;  it  does  not  therefore  apply 
to  pleas  puis  darrein  continuance:  Ibid. 

876.  A  plea  puis  darrein  continuance  su- 
persedes a  previous  plea  to  the  general  issue 
with  notice  of  set-off,  and  places  the  issue  en- 
tirely upon  the  new  plea:  Whittemore  v. 
Stephens,  48  M.  573. 

376.  Matter  in  abatement  arising  after  the 
suit  has  been  commenced  should  be  pleaded 
puis  darrein:  Stcarttoout  v.  Michigan  Air  Line 
R.  Co.,  24  M.  889. 

877.  A  plea  puis  darrein  continuance  that 
plaintiff  has  assigned  his  claim  since  the  filing 
of  the  referee's  report  thereon  is  held  to  pre- 
sent an  immaterial  issue  and  to  be  properly 
disregarded :  Moon  v.  Harder,  88  M.  5C6. 

378.  A  plea  of  payment  of  a  judgment  ia 
garnishment  puis  darrein  continuance  was 
held  good  where  a  former  plea,  alleging  that 
defendant  had  been  garnished,  bad  been  with- 
drawn by  leave  of  the  court  and  the  plea  of 
payment  on  a  judgment  in  the  same  proceed- 
ing in  garnishment  had  been  made  in  lieu  of 
it:  White  v.  Kent  Circuit  Judge,  47  M.  645. 

378.  A  plea  puis  darrein  continuance  is 
either  in  abatement  or  in  bar;  and  when  such 
a  plea  interposes  the  special  defence  that  de- 
fendant has  been  garnished  as  plaintiff's 
debtor  since  the  beginning  of  suit,  it  is  a  plea 
in  abatement :  Grosslight  v.  Crisup,  58  M.  531. 

380.  Where  defendant  in  a  pending  action 
is  garnished  in  a  suit  brought  by  a  third  per- 
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son  against  the  plaintiff,  he  should  as  soon  as 
possible  plead  the  garnishment  proceedings  in 
abatement  of  the  first  suit  by  plea  puts  dar- 
rein or  by  filing  notice  of  the  proceeding  as  a 
special  defence  under  circuit  court  rule  106: 
Ibid. 

381.  Where  a  plaintiff  suing  for  the  pur- 
chase  price  of  lumber  attached  the  lumber, 
and,  baring  indemnified  the  sheriff,  sold  it, 
held,  that  defendant's  notice  of  recoupment 
should  have  the  same  effect  as  a  plea  puis  dar- 
rein continuance,  and  that  the  value  of  the 
lumber  at  the  time  plaintiff  converted  it  must 
be  treated  as  a  payment  upon  his  claim :  Jenk- 
inson  v.  Monroe,  61  M.  454. 

382.  Where,  in  an  action  of  trover,  a  plea 
puis  darrein  that  the  property  has  been  taken 
from  defendants  on  an  attachment  against  the 
plaintiff  does  not  aver  that  the  attachment 
suit  has  been  disposed  of  or  the  property  ap- 
plied to  plaintiff's  use,  it  will  not  sustain  the 
introduction  of  the  attachment  proceedings  in 
evidence:  Brie  Preserving  Co.  v.  Witherspoon, 
49  M.  877. 

383.  Tax-deeds  obtained  by  defendant  in 
ejectment  after  issue  joined  cannot;  if  admis- 
sible at  all,  be  introduced  without  something 
on  the  record  in  the  nature  of  a  plea  puis  dar- 
rein: Hurd  v.  Raymond,  50  M.  869. 

384.  A  conveyance  of  the  premises  by 
plaintiff  in  ejectment  to  a  third  party  pending 
suit  is  not  admissible  in  evidence  for  the  de- 
fence without  a  special  notice  in  the  nature 
of  a  plea  puis  darrein:  Jenney  v.  Potts,  41 
M.  52. 

386.  Where  the  plaintiff  introduces  a  con- 
tract as  a  necessary  part  of  his  case,  the  de- 
fendant can  show  when  and  how  it  was  per- 
formed, even  though  performance  had  not 
been  pleaded  puis  darrein  continuance:  Haven 
v.  Beidler  Manuf.  Co.,  40  M.  286. 

386.  Where  plaintiff  dies  and  his  adminis- 
trator is  substituted,  defendant  need  not  plead 
puis  darrein  so  as  to  put  the  representative 
capacity  specially  in  issue :  Vickery  v.  Beir,  16 
M.50. 

387.  The  discretion  of  the  trial  court  in  ex- 
cluding a  plea  puis  darrein  will  not  be  re- 
viewed unless  it  has  been  abused;  and  such 
abuse  does  not  appear  where  there  was  a  long 
delay  in  filing  the  plea  and  until  a  trial  and 
submission  thereon  of  plaintiff's  case :  Souvais 
v.  Leavitt,  53  M.  577. 

388.  Where  plaintiff  in  replevin  is  made 
defendant  in  cross-replevin  by  the  defendant 
hi  the  former  suit,  he  need  not  plead  puis  dar- 
rein a  judgment  on  certiorari  reversing  the 
judgment  rendered  against  him  in  the  former 
rait:  Clark  v.  West,  23  M.  842. , 


IV.  Replications. 

In  chancery,  see  Equity,  V,  (h). 

In  Quo  Wasranto,  see  that  title,  §§  47-52. 

388.  New  matter  stated  as  inducement  to  a 
traverse  in  a  replication  must  appear  to  be 
sufficient  in  substance  to  defeat  the  other 
party's  allegation,  and  if  a  defective  title  be 
shown  the  inducement  will  be  bad :  Kinzie  v. 
Farmers',  etc  Bank,  2  D.  105. 

880.  What  certainty  required  in,  and  other 
requisites  of  a  traverse:  Ibid. 

391.  Replication  to  a  notice  of  defence  un- 
der the  old  rules  was  not  necessary  where  the 
matters  set  out  in  the  notice  were  admissible 
in  evidence  under  the  general  issue:  Craig  v. 
Grant,  6  M.  447. 

382.  There  can  be  no  replication  to  the  no- 
tice annexed  to  the  plea  of  the  general  issue, 
but  plaintiff  goes  to  trial  upon  the  declaration, 
plea  and  notice :  McFarlane  v.  Ray,  14  M.  465. 

893.  And.  therefore,  a  plaintiff  in  trespass 
quart  clausum,  who  has  declared  generally, 
cannot  have  the  benefit  that  a  new  assignment 
in  a  replication  would  give  him,  but  he  must 
amend  bis  declaration :  Ibid. 

394.  Where  suit  was  brought  for  a  debt, 
defendant  pleaded  that  the  judge  in  bank- 
ruptcy had  given  him  a  certificate  that  it  had 
been  adjudged  that  he  had  performed  a  com- 
position with  his  creditors  and  was  entitled  to 
a  discharge.  Held,  that  a  replication  which 
merely  traversed  the  effect  of  the  adjudication 
and  discbarge  tendered  an  issue  that  was  im- 
material and  not  triable  by  a  jury,  and  that  if 
plaintiff  thought  actual  performance  of  the 
composition  was  necessary  to  a  defence,  he 
should  have  demurred  to  the  plea.  But  where 
be  made  such  replication  instead,  defendant, 
if  he  relied  on  the  certificate  to  defeat  the 
action,  should  have  demurred  to  it  instead  of 
going  to  trial  on  the  issue:  Whittemore  v. 
Stephens,  48  M.  578. 

396.  That  which  in  a  replication  would  not 
be  a  departure  in  pleading  may  be  given  in 
evidence  in  reply  to  a  defence  under  the  gen- 
eral issue :  Caldwell  v.  Qale,  11  M.  77. 

V.  Demubbebs. 

In  chancery,  see  Equity,  V,  (d). 
In  Quo  Warbakto,  see  that  title,  g§  53-57. 
As  to  what  is  admitted  by  demurrer,  see 
infra,  IX,  (b). 

396.  Oral  demurrers  in  th*  circuit  court 
are  unauthorized:  Jenks  v.  Brown,  88  M.  651. 

397.  An  objection  of  form  and  not  sub- 
stance should  be  specially  demurred  to:  Mayor 
v.  Park  Commissioners,  44  M.  602. 
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398.  A  ground  of  demurrer  should  be  bo 
stated  as  to  apprise  the  court  of  the  real  objec- 
tion, and  if  it  is  not,  the  party  demurring  can 
claim  nothing  under  it:  Kellogg  v.  Hamilton, 
48  M.  260. 

800.  H.  S.  §  7858,  and  circuit  court  rule  84, 
require  every  objection,  either  of  form  or 
matter  of  substance,  to  be  specified  in  the 
demurrer.  If  this  is  not  done,  and  the  dec- 
laration sets  forth  a  cause  of  action,  the  de- 
murrer will  be  overruled:  Adrian  Water 
Works  v.  Adrian,  64  M.  584. 

400.  A  demurrer  and  a  plea  to  the  general 
issue  are  inconsistent,  as  the  first  admits  what 
the  last  denies;  demurrer  should  be  taken  be- 
fore going  to  issue  on  the  fact:  dcotte  v. 
Wayne  County,  44  M.  178. 

401.  A  plea  to  the  merits  excludes  the  right 
to  demur  and  must  be  withdrawn  if  the  de- 
fendant wishes  to  demur  to  the  same  counts ; 
there  cannot  be  issues  of  fact  and  of  law  on 
the  same  counts :  Ibid. 

402.  A  plea  to  the  merits  filed  after  de- 
murrer waives,  supersedes  or  overrules  it: 
Ibid. 

403.  A  demurrer  on  technical  grounds  does 
not  affect  the  sufficiency  of  a  declaration  in 
matters  of  substance:  Enright  v.  Hartsig,  46 
M.  469. 

404.  Where  the  pleading  is  correct,  but  an 
error  occurs  in  the  copy  served,  a  demurrer 
will  not  be  sustained  if  it  appears  from  the 
circumstances  that  the  party  demurring  was 
aware  of  the  error,  and  therefore  was  not  mis- 
led by  it:  People  v.  Miller,  15  M.  354. 

405.  Action  against  a  common  carrier  of 
passengers  by  steamboat  for  refusing  plaintiff 
a  cabin  passage.  Notice  of  defence  that,  by 
the  regulations  and  established  course  of  busi- 
ness of  the  boat,  persons  of  plaintiffs  race  are 
not  allowed  the  use  of  the  cabin  as  passengers : 
which  regulation  and  course  of  business  are 
averred  to  be  reasonable.  Demurrer  to  the 
notice.  Held,  that  the  reasonableness  of  such 
a  regulation  was  a  mixed  question  of  law  and 
fact,  to  be  found  by  the  jury  on  the  trial, 
under  the  instructions  of  the  court ;  and  could 
not  be  determined  on  demurrer:  Day  v.  Owen, 
5  M.  520. 

406.  Whether  the  question  of  plaintiffs 
right  to  use  a  particular  name  in  bringing  suit 
can  be  raised  by  demurrer,  quere:  Watson  v. 
Watson,  49  M.  540. 

407.  On  demurrer  to  the  replication  a 
formal  defect  in  the  plea  will  not  be  noticed : 
People  v.  Jackson  &  M.  P.  R.  Co.,  9  M.  285. 

408.  A  motion  to  strike  from  the  files  is 
the  proper  proceeding  for  getting  rid  of  a  de- 
fective demurrer;  it  is  not  good  practice  to 


move  that  it  be  not  heard:   Comstock  v. 
McEvoy,  52  M.  824. 

As  to  judgment  on  demurrer,  see  Judg- 
ments, §§  6-Ba. 

VI.  Affidavits;  bills  of  pabtictjlars. 

As  to  Affidavits  generally,  see  that  title. 
As 'to  affidavit  to  prevent  inquest,  see  Dam- 
ages, g§  479,  480. 

(a)  Affidavit  of  amount  due. 

400.  The  affidavit  of  amount  due  with 
copy  of  account  annexed,  which,  under  H.  8. 
Ji  7525,  constitutes  prima  facie  evidence  of 
indebtedness  if  served  with  copy  of  the  decla- 
ration or  other  process  commencing  suit,  was, 
prior  to  the  amendment  to  said  §  7525,  allow- 
ing it  to  be  made  within  ten  days  next  pre- 
ceding the  filing  of  declaration,  etc.,  of  no 
avail,  unless  made  substantially  at  the  time  of 
commencing  suit:  McHugh  v.  Butler,  89  M. 
185;  Locke  v.  Farley,  41  M.  405. 

410.  Said  affidavit  is  not  evidence  unless 
the  return  shows  it  was  served  at  the  same 
time  with  the  declaration  or  process  by  which 
suit  was  commenced;  and  there  is  no  pre- 
sumption that  because  it  was  served  the  same 
day  it  was  served  at  the  same  time :  Gordon 
v.  Sibley,  59  M.  250. 

411.  It  seems  that  an  affidavit  that  the 
"  annexed  account  is  just,  due  and  unpaid  " 
substantially  complies  with  H.  S.  §  7525,  re- 
quiring the  affidavit  to  set  out  that  the  ac- 
count "  is  justly  owing  and  due : "  Lamb  v. 
McOowan,  66  M.  615. 

412.  If  plaintiff  rests  his  case  on  an  inef- 
fectual affidavit  he  cannot,  after  the  defence 
has  rested,  go  back  and  prove  his  demand  in 
the  ordinary  way  as  matter  of  right :  McHugh 
v.  Butler,  89  M.  185. 

413.  But  where  defendant,  without  being 
misled,  allows  an  irregular  affidavit  to  be  in- 
troduced without  objection,  he  cannot,  after 
the  proofs  are  closed,  object  for  the  first  time 
that  it  proves  nothing:  Locke  v.  Farley,  41  M. 
405. 

(b)  Affidavits  of  non-execution. 

414.  A  recognizance  of  special  bail  is  not 
such  a  "  written  instrument "  as  is  intended 
by  circuit  court  rule  79,  which  provides  that 
in  any  action  brought  upon  a  written  instru- 
ment the  plaintiff  shall  not  be  put  to  the 
proof  of  its  execution,  or  the  handwriting  of 
the  defendant,  unless  its  execution  be  de~ 
niel  by  affidavit:  Elliott  v.  Qreen,  10  M.  118. 

415.  H.  S.  gg  6875,  6928,  in  regard  to  toe 
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proof  of  execution  of  written  instruments  de- 
clared upon  or  set  off  in  justices'  courts,  do 
not  apply  to  cases  which  originate  in  the  cir- 
cuit court :  Spicer  v.  Smith,  28  M.  86. 

416.  Circuit  court  rule  79  does  not  apply 
where  no  opportunity  has  been  given  to  deny 
execution ;  as,  where  an  action  on  a  note  bad 
been  begun  before  a  justice  by  declaring  on 
the  common  counts  only,  and  on  being  ap- 
pealed to  the  circuit  a  new  declaration  was 
filed  with  a  copy  of  the  note  attached,  but 
without  giving  the  defendant  an  opportunity 
to  plead  anew :  McMUlen  v.  Beach,  88  M.  897. 

417.  Said  rule  does  not  apply  on  an  appeal 
from  justice's  court  where  the  pleadings  are 
the  same  as  before  the  justice,  and  where  no 
new  issue  has  been  framed  in  the  circuit: 
Baiter  v.  Wanton,  60  M.  194. 

418.  The  object  of  said  rule  is  to  enable 
plaintiff  to  make  out  a  prima  facie  case,  not  a 
conclusive  one:  Freeman  v.  Ellison,  87  M.  469. 

419.  The  "execution  "  of  a  note  in  the  mean- 
ing of  said  rule  79  includes  only  its  actual 
making  and  delivery :  Ibid. 

420.  Denial  by  affidavit  of  the  execution  of 
an  instrument  cannot  be  required  if  the  instru- 
ment is  not  set  up  in  the  declaration :  Montross 
v.  Soger  Williams  Ins.  Co.,  49  M.  477. 

421.  Therefore,  plea  of  the  general  issue  is 
sufficient  where  a  declaration  upon  an  insur- 
ance policy  alleges  renewal  but  does  not  pur- 
port to  set  up  a  written  one:  Ibid. 

422.  An  affidavit  of  the  non-execution  of  an 
instrument  sued  upon  should  not  be  construed 
technically,  but  should  be  held  sufficient  if 
evidently  intended  in  good  faith  to  meet  the 
plaintiff's  case:  McCormiek  v.  Bay  City,  28  M. 
457;  Haight  v.  Arnold,  48  M.  512. 

423.  In  a  suit  upon  municipal  bonds  issued 
under  a  statute  requiring  that  they  shall  be 
issued  within  sixty  days  after  the  vote  author- 
izing them,  an  affidavit  filed  with  the  plea  of 
the  general  issue  denying  that  the  bonds  were 
issued  within  the  sixty  days  puts  in  issue  the 
question  of  their  validity  if  they  were  issued 
after  that  time:  Chickaming  v.  Carpenter, 
106  TJ.  a  668. 

424.  Where  a  written  instrument  is  sued 
upon,  a  failure  to  deny  its  execution  by  affi- 
davit operates,  under  rule  79,  as  an  admission 
of  the  delivery  thereof,  as  the  execution  in- 
cludes delivery :  People  v.  Johr,  22  M.  461. 

426.  Under  a  declaration  counting  ex- 
pressly upon  a  replevin  bond,  its  execution  is 
admitted  under  rule  79,  unless  denied  by  affi- 
davit: Jamison  v.  Haire,  29  M.  207. 

426.  In  an  action  on  a  contract  that  is  set 
oat  verbatim  in  the  declaration,  and  alleged 
to  have  been  jointly  executed,  the  plea  of  the 
Vol.  n— 31 


general  issue,  without  any  affidavit,  admits 
the  execution  of  the  contract  in  manner  and 
form  as  alleged:  Cvrran  v.  Sogers,  86  M.  SSL 

427.  Where  a  declaration  counts  on  a  pol- 
icy of  insurance,  and  no  affidavit  is  filed 
denying  its  execution,  the  execution  of  the 
policy  is  thereby,  under  rule  79,  admitted, 
and  no  evidence  need  be  introduced  to  prove 
it:  Clay  F.  dk  M.  Ins.  Co.  v.  Huron  Salt  Co., 
8111846. 

428.  The  averment  in  a  declaration  on  an 
insurance  policy  that  it  was  made  and  issued 
to  plaintiff  as  described  is  admitted  if  not  de- 
nied by  affidavit  filed  with  the  plea:  Simon  v. 
Home  Ins.  Co.,  68  M.  278. 

420.  Where  no  affidavit  of  non-execution 
has  been  filed,  defendant  in  an  action  on  an 
insurance  policy  that  had  been  renewed  can- 
not show  that  plaintiff,  who  was  defendant's 
agent,  had  fraudulently  renewed  the  policy 
after  the  loss ;  the  policy  and  renewal  consti- 
tuted the  contract  whereon  the  action  was 
brought:  Peoria  Ins.  Co.  v.  Perkins,  16  M. 
880. 

480.  Under  rule  79,  if  one  who  is  sued  for 
rent  omits  to  deny  on  oath  the  execution  of 
the  lease,  he  cannot  make  any  defence  incon- 
sistent with  its  execution :  Jacobson  v.  Miller, 
41M.90. 

481.  In  suit  upon  an  indemnity  bond  no 
proof  is  necessary  of  its  execution  when  not 
denied  by  affidavit:  Lee  v.  Wiener,  88  M.  82. 

482.  A  plea  of  the  general  issue  without 
affidavit  would  not  admit  the  execution  of  an 
unsealed  obligation  when  a  sealed  one  is  de- 
clared on :  McCormiek  v.  Bay  City,  28  M.  467. 

483.  Failure  to  file  an  affidavit  denying  the 
execution  of  a  written  instrument  does  not 
prevent  the  showing  that  such  instrument, 
though  dated  Jan.  2,  was  in  fact  made  Sun- 
day, Jan.  1:  Ames  v.  Quimby,  106  U.  8.  842. 

434.  The  want  of  an  affidavit  denying  the 
execution  of  a  written  instrument  which  was 
executed  in  duplicate  and  upon  which  a  claim 
of  set-off  is  based  does  not  preclude  plaintiff 
from  showing  that  his  duplicate  differs  in  its 
contents  from  the  one  retained  by  defendant : 
Ibid. 

436.  The  court  has  discretion  to  allow,  or 
refuse  to  allow,  the  filing  of  an  affidavit  'of 
non-execution  after  the  proper  time,  and  may 
impose  conditions  upon  such  permission: 
Tapper  v.  KUduff,  26  M.  894;  Polhemus  v. 
Ann  Arbor  Savings  Bank,  27  M.  44. 

486.  Refusal  of  leave  to  deny  execution  of 
note  on  affidavit,  after  appeal  from  justice's 
court,  is  discretionary :  Chicago  <t  N.  E.  R. 
Co.  v.  Edson,  41  M.  678. 

437.  The  filing  of  an  affidavit  of  non-exe- 
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cation  ought  to  be  allowed  at  any  stage  of  a 
cause  if  injustice  will  result  from  excluding 
it:  Freeman  v.  Ellison,  87  M.  459. 

Further  as  to  denial  and  effect  of  failure  to 
deny  on  oath  execution  of  written  instrument, 
see  Bills  and  Notes,  §§  274-298;  Justices  op 
thb  Peace,  g§  213,  214. 

(c)  Bills  of  particulars. 

Excluding  bill  of  particulars  of  set-off,  when 
an  abuse  of  discretion,  see  Justices  of  the 
Peace,  §  172. 

438.  A  bill  of  particulars  cannot  be  re- 
quired in  an  action  on  the  case  for  consequen- 
tial injuries:  Everett  v.  Marquette  Circuit 
Judge,  39  M.  437;  Kehrig  v.  Peters,  41  M.  475. 

489.  Nonsuit  cannot  be  ordered  for  failure 
to  file  a  bill  of  particulars  in  an  action  fcr 
slander,  if  the  action  was  begun  by  affidavits 
to  hold  to  bail,  in  which  the  facts  were  fully 
set  out;  no  more  can  be  done  than  to  limit  the 
plaintiff  to  the  cases  set  out  in  the  affidavits : 
OtVbs  v.  Superior  Court  Judge,  58  M.  496. 

440.  A  bill  of  particulars  is  not  demand- 
able  of  right  by  a  garnishee :  Strong  v.  Hollon, 
39  M.  411. 

441.  Granting  an  order  for  a  bill  of  par- 
ticulars in  a  criminal  prosecution  for  embezzle- 
ment is  usually  discretionary  and  refusal  is 
not  assignable  as  error:  People  v.  McKinney, 
10  M.  54. 

442.  Omission  to  file  a  bill  of  particulars  is 
unimportant  if  defendant,  by  demanding  one, 
could  preclude  any  surprise,  and  if  plaintiff's 
case  proceeded  throughout  upon  the  theory  on 
which  he  recovered :  Berringer  v.  Cobb,  58  M. 
557. 

443.  A  bill  of  particulars  that  has  been 
properly  demanded  is  not  waived  by  pleading 
or  noticing  the  case  for  trial :  Peterson  v.  Til- 
den,  44  M.  168. 

444.  Where  a  plaintiff  refuses  to  comply 
with  a  proper  demand  for  a  bill  of  particulars, 
an  objection  to  his  evidence  is  properly  sus- 
tained :  Ibid. 

445.  Where  a  bill  of  particulars  in  an  ac- 
tion on  the  common  counts  states  the  dates 
and  amounts  of  the  several  sales  and  deliveries 
to  the  defendant  of  merchandise  to  be  sold  on 
commission,  it  is  sufficient  to  indicate  the 
transactions  from  which  arose  the  claim  for 
money  had  and  received ;  the  claim  on  account 
stated,  if  growing  out  of  these  dealings,  is  gov- 
erned by  the  same  rule:  Freehling  v.  Ketchum, 
39  M.  299. 

446.  In  an  action  on  the  common  counts  a 
bill  of  particulars  as  full  as  the  accounts  cue-  i 
tomarily  rendered  among   merchants  when 


they  have  previously  sent  invoices  is  sufficient 
if  not  objected  to,  or  if  no  further  bill  is 
called  for :  Ibid. 

447.  The  office  of  a  bill  of  particulars  is  to 
prevent  surprise  by  informing  the  opposite 
party  of  the  causes  of  action  to  be  relied  on 
upon  the  trial  which  are  not  specially  set  out 
in  the  declaration:  Darns  v.  Freeman,  10  M. 
188:  Mason  v.  Seio  School  District,  34  M.  228; 
Wright  v.  Dickinson,  67  M.  680. 

448.  A  bill  of  particulars  is  not  part  of  the 
declaration,  though  it  may  have  the  effect  of 
a  pleading  in  so  far  as  it  restricts  the  proof; 
its  purpose  is  to  secure  such  information  as 
will  enable  the  parties  to  make  intelligent 
preparation  for  trial :  Cicotte  v.  Wayne  County, 
44  M.  173. 

448.  A  declaration  on  the  common  counts 
is  not  made  demurrable  by  the  bill  of  particu- 
lars: Ibid. 

450.  Pleadings  are  not  amended  by  service 
of  a  bill  of  particulars,  nor  is  the  issue  changed 
by  amending  the  bill ;  and  a  plea  or  demurrer 
to  it  would  be  anomalous:  Ibid. 

451.  A  bill  of  particulars,  in  an  action  for 
wages  on  a  labor  contract,  cannot  cover  money 
returned  by  plaintiff  to  defendant,  as  a  loan, 
after  receiving  it  as  payment :  Judd  v.  Burton, 
51  M.  74. 

452.  Where  the  bill  in  an  action  for  a  bal- 
ance remaining  in  the  hands  of  an  officer  enu- 
merates sundry  items  as  received  by  defend- 
ant, and  adds  that  the  specific  demand  sought 
is  a  specified  balance  with  interest,  there  is  no 
error  in  permitting  inquiry  as  to  sums  which 
defendant  has  received  but  which  vary  from 
those  specified  in  the  bill:  Mason  v.  Seio 
School  District,  34  M.  228. 

453.  There  can  be  no  recovery  for  items 
not  in  the  bill  of  particulars,  nor  for  more 
than  it  alleges:  Bennett  v.  Smith,  40  M.  211. 

454.  But  payments  on  plaintiff's  demand 
may  be  shown  though  not  embraced  in  the 
bill  of  particulars  of  defendant's  set-off :  Olcott 
v.  Hanson,  12  M.  452. 

455.  Where  suit  is  brought  for  the  value  of 
labor,  and  a  bill  of  particulars,  filed  under  a 
notice  of  set-off  and  recoupment,  gives  no  in- 
timation of  damages  for  breach  of  the  contract 
of  hire,  evidence  of  such  damages  is  inadmis- 
sible: Ritter  v.  Daniels,  47  M.  617. 

466.  A  bill  of  particulars  filed  under  a  dec- 
laration in  assumpsit  on  the  common  count 
for  money  had  and  received  pointed  out  that 
plaintiff  sought  to  recover  back  money  paid 
without  consideration.  Held,  that  evidence 
was  admissible  on  plaintiff's  part  to  show  that 
a  contract  was  void  which  was  not  alleged  to 
be  so  in  the  bill  of  particulars.    Such  bill  is 


Digitized  by 


Google 


PLEADINGS,  VI  (c),  VU  (a> 


323 


for  the  purpose  of  avoiding  surprise  at  the 
trial,  and  such  evidence  could  not  surprise  de- 
fendant: Wright  v.  Dickinson,  67  M.  680  (Nov. 
10,  '87). 

457.  A  notice  of  recoupment  is  not  in  the 
nature  of  a  bill  of  particulars  and  does  not  re- 
strict a  notice  of  set-off  contemporaneously 
filed :  Ferguson  v.  Millikin,  42  M.  441. 

That  a  bill  of  particulars  may  suffice  as  an 
allegation  of  an  assignment,  see  supra,  %  198. 

Aa  to  amendment  of  bill,  see  infra,  §g  014, 
815. 

VII.  VaBIANCE  .  BETWEEN  ALLEGATIONS 
and  peoof;  WHAT  PROVABLE  VK- 
DEB  PABTICDLAK  ALLEGATIONS. 

(a)  In  general. 

Aa  to  what  defences  are  admissible  under 
the  general  issue,  see  supra,  §§  324-356. 

As  to  when  plea  puis  darrein  is  needed  to 
sustain  proof  of  matters  since  last  continuance, 
see  supra,  §§  883-388. 

458.  The  evidence  offered  must  correspond 
with  and  support  the  material  and  necessary 
averments  in  the  declaration  or  plea :  Lull  v. 
Dams,  1  M.  77. 

459.  Where,  in  pleading,  a  writ  is  alleged 
to  have  issued,  or  a  written  instrument  to 
have  been  made,  on  a  certain  day,  and  the 
writ  or  instrument,  when  offered  in  evidence, 
bears  date  a  different  day,  this  is  no  variance: 
Lothrqp  v.  Southworth,  5  M.  436. 

460.  It  is  not  a  material  variance  from  a 
judgment  noticed  as  special  matter  of  defence 
that  the  record  of  judgment  offered  in  defence 
varied  slightly  in  the  amount,  and  had  been 
so  amended  as  to  strike  out  the  name  of  one 
of  the  parties  against  whom  it  was  rendered, 
he  having  been  an  indorser  and  not  served 
vrith  the  declaration:  Arnold  «i  Nye,  28  M. 
286. 

461.  Where  a  claim  against  an  estate  is  for 
a  special  deposit  of  a  quantity  of  government 
and  state  bonds  with  a  firm  of  which  decedent 
was  a  member,  testimony  is  fatally  defective 
which,  while  tending  to  show  the  deposit  of 
bonds,  does  not  identify  their  character: 
Bafkeway's  Appeal,  52  M.  112. 

462.  The  plaintiffs,  by  their  declaration, 
claimed  the  premises  as  trustees  "  to  sell  the 
said  premises,  and  apply  the  moneys  which 
they  should  obtain  to  the  payment  of  certain 
debts"  of  one  8.  The  declaration  of  trust 
put  in  evidence  on  the  trial,  and  signed  by  B., 
provided  for  the  payment  of  certain  notes 
signed  by  another  person  and  to  which  B.  was 
not  a  party.    Held,  that  it  was  fairly  to  be  in- 


ferred that  B.  was  in  some  way  bound  for  the 
payment  of  these  notes;  and  if  not,  that  hia 
providing  for  their  payment  rendered  them  so 
far  his  debts  as  to  satisfy  the  averment  in  the 
declaration :  Ives  v.  Kimball,  1  M.  308. 

463.  Documentary  evidence  of  the  exist- 
ence of  a  corporation  under  the  name  of  "  The 
West  River  National  Bank  of  Jamaica,"  de- 
scribed as  located  in  the  town  of  Jamaica, 
county  of  Windham  and  state  of  Vermont,  is- 
admissible,  under  the  general  issue,  to  prove- 
the  corporate  existence  of  the  plaintiff  styled 
in  the  declaration  "  The  West  River  National 
Bank  of  Jamaica,  Vermont:"  Thatcher  v. 
West  River  National  Bank,  19  M.  196. 

464.  The  testimony  produced  in  support  of' 
a  case  must  be  considered  together,  and,  if  not- 
inconsistent,  the  fact  that  one  witness  know* 
nothing  of  details  shown  by  other  evidence  is 
no  reason  for  rejecting  such  details  in  order  to 
make  the  testimony  support  the  declaration : 
Kroll  v.  Ten  Eyck's  Estate,  48  M.  230. 

465.  Testimony  that  is  not  within  the  aver- 
ments of  the  pleading  is  objectionable:  Parker 
v.  Armstrong,  55  M.  176. 

466.  Recovery  cannot  be  grounded  upon  a 
fact  not  counted  upon  as  a  ground  of  recovery 
in  the  declaration :  Williamson  v.  Haskell,  50 
M.  364. 

467.  When  a  declaration  sets  forth  sepa- 
rate causes  of  action,  one  of  which  is  statu- 
tory, and  the  other  at  common  law,  neither 
can  be  established  except  by  facts  proper  to  it: 
Bottomley  v.  P.  H.  &  N.  W.  R.  Co.,  44  M.  542. 

468.  Where,  in  an  action  for  damages  for 
breach  of  contract,  the  breach  relied  on  con- 
sisted in  suing  out  an  injunction,  the  decree 
in  the  injunction  suit  would  not  be  admissible 
in  bar  of  the  action  if  it  had  not  been  set  up 
or  relied  on  in  the  pleadings:  Suitings  v.  Good- 
year Co.,  36  M.  313. 

469.  In  an  action  against  a  sheriff  for  fail- 
ure to  execute  a  capias  ad  respondendum, 
evidence  as  to  a  prosecution  of  the  defendant 
in  the  arrest  proceedings  is  not  admissible, 
when  the  pleadings  do  not  present  the  issue: 
Hatch  v.  Saunders,  66  M.  181. 

470.  If  a  declaration  on  a  contract  is  on 
the  common  counts  and  there  is  no  bill  of  par- 
ticulars, plaintiff  has  a  right  to  go  to  the 
jury  on  any  contract  that  will  sustain  a  right 
of  recovery,  and  is  not  confined  to  a  particular 
contract  as  sworn  to  by  himself,  if  that  varies 
from  the  one  he  actually  performed :  Engle  v. 
Campbell,  42  M.  565. 

471.  Under  a  declaration  on  the  common 
counts  in  assumpsit  by  a  subcontractor  who 
has  fully  performed  his  part  of  a  written  con- 
tract between  himself  and  a  contractor  for 
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the  grading  of  a  road-bed,  he  may  prove  fraud 
on  the  contractor's  part  in  obtaining  the  con- 
tract, and  fraud  and  collusion  between  such 
contractor  and  tbe  engineers  in  charge  in  es- 
timating the  amount  of  plaintiffs  work :  Bush 
v.  Brooks,  70  M.  416. 

(b)  In  actions  ex  contractu. 

472.  A  declaration  on  one  contract  cannot 
be  made  out  by  proof  of  another,  however 
closely  the  two  may  have  been  connected: 
Pennsylvania  Mining  Co.  v.  Brady,  14  M.  260. 

473.  One  cannot  recover  under  a  special 
count  upon  a  promise  which  it  does  not  count 
on:  Beecherv.  Pettee,  40  M.  181. 

474.  The  breach  of  an  express  contract 
will  not  sustain  an  action  on  an  implied  as- 
sumpsit: Thorp  v.  Bateman,  87  M.  68. 

475.  One  cannot  recover  as  upon  an  im- 
plied contract  where  the  facts  show  an  express 
contract.  But  if,  while  relying  upon  an  ex- 
press agreement,  he  also  claims  that  if  that 
should  not  be  shown  the  facts  will  imply  an 
understanding  and  that  he  will  rely  on  that, 
he  may  recover  on  whichever  contract  is  made 
out:  Van  Fleet  v.  Van  Fleet,  50  M.  1. 

476.  Where  no  special  counts  are  needed 
in  an  action  on  a  contract,  in  which  both  spe- 
cial and  common  counts  are  used,  the  objec- 
tion that  the  contract  as  proved  differs  from 
that  set  forth  in  the  special  count  is  unimpor- 
tant. Even  if  the  contract  were  void  recovery 
might  be  had  upon  the  common  counts:  Ful- 
ler v.  Bice,  62  M.  435. 

477.  A  declaration  on  the  common  counts 
will  not  support  a  claim  to  recover  for  six 
months'  services  at  $125,  upon  evidence  of  an 
express  agreement  for  two  years'  employment 
at  $1,500  a  year,  if  satisfactory  to  the  em- 
ployer: Kalamazoo  Novelty  Mamtf.  Co.  v. 
Macalister,  40  M.  84. 

478.  A  declaration  based  upon  an  assign- 
ment of  chose*  in  action  alleged  to  have  been 
made  by  certain  specified  persons  as  co-owners 
does  not  support  a  claim  of  title  based  on  a 
finding  that  the  assignment  was  made  by  one 
of  them  in  tbe  name  of  a  firm  composed  of 
both,  after  the  other  had  withdrawn  from  the 
partnership:  Seeley  v.  Albrecht,  41  M.  625. 

479.  In  an  action  upon  a  special  agreement 
against  two  persons  plaintiff  cannot  recover 
unless  he  avers  and  proves  a  joint  under- 
taking; and  in  such  action  evidence  of  an 
original  contract,  signed  by  one  of  the  defend- 
ants, together  with  an  agreement  signed  by 
the  other  to  "  become  security  for  the  perform- 
ance of  the  foregoing  contract,"  although 
alleged  to  have  been  simultaneously  executed, 


was  held  inadmissible  to  prove  a  joint  con- 
tract: Lee  v.  Bolles,  20  M.  46. 

480.  An  action  of  assumpsit  against  partial 
jointly  fails  if  there  is  no  evidence  of  a  joint 
liability  or  undertaking  on  their  part:  Thomp- 
son v.  Bichards,  14  M.  172;  Mace  v.  Page, 
88  M.  88. 

481.  A  joint  action,  brought  on  a  several 
obligation,  sustains  a  verdict  for  the  defend- 
ants as  not  jointly  liable:  Larkin  v.  Butter- 
field,  29  M.  254 

482.  A  joint  action  on  an  official  bond  fails 
if  it  appears  that  any  one  of  the  defendants  is 
not  liable :  Detroit  v.  Houghton,  42  M.  459. 

488.  A  declaration  setting  up  a  joint  obli- 
gation will  not  sustain  recovery  unless  a  joint 
debt  is  proved,  and  failure  to  prove  the  claim 
as  against  one  defendant  is  as  fatal  as  not  to 
prove  it  against  any :  Munn  v.  Maynes,  46  M. 
140. 

484.  Where  suit  is  brought  on  a  joint  obli- 
gation there  can  be  no  recovery  on  any  other 
basis,  nor  for  any  period  during  which  the 
joint  arrangement  v.«as  not  in  force:  Smith  v. 
Detroit,  H.&S.R.  Co.,  56  M.  529. 

485.  An  action  for  a  separate  liability 
againBt  a  single  defendant  precludes  evidence 
that  he  was  liable  as  principal  debtor  jointly 
with  another :  Ingersoll  v.  Baker,  41  M.  48. 

486.  Where  a  declaration  counts  upon  a 
single  contract,  and  the  evidence  shows  that 
there  were  two,  and  there  is  nothing  to  show 
that  one  superseded  the  other,  or  that  they 
were  merged  in  one,  there  is  a  substantial 
variance,  especially  if  they  differed  in  their 
terms:  Martin  v.  Boyce,  49  M.  122. 

487.  Suit  was  brought  on  what  purported 
to  be  a  joint  contract  signed  on  one  side  by 
representatives  of  two  railroad  companies.  It 
did  not  appear  that  the  companies  had  any 
joint  interests  or  that  their  representatives  had 
authority  to  bind  them  jointly  by  any  such  ob- 
ligation. It  seems  that  testimony  of  prelimi- 
nary oral  agreements  was  admissible,  though 
inconsistent  with  the  written  contract,  as  bear- 
ing on  the  power  to  make  it  So  also,  if  no 
limitation  of  time  was  fixed  and  nothing  to 
show  that  either  party  could  not  terminate  the 
contract,  would  evidence  be  admissible  of  a 
subsequent  understanding  and  course  of  busi- 
ness making  the  obligation  separate  instead  of 
joint:  Smith  v.  Detroit,  H.  <fc  S.  R.  Co.,  56  M. 
629. 

488.  A  corporate  obligation  will  not  sustain 
an  action  against  an  individual:  Hart  v. 
Brockway,  57  M.  189. 

489.  Where  the  evidence  in  support  of  a 
claim  based  on  a  contract  discloses  a  condition 
which  does  not  appear  in  the  claim  as  stated, 
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and  tbe  fulfilment  of  which  is  prerequisite  to 
payment,  and  there  is  no  evidence  that  it  has 
been  fulfilled,  there  is  a  radical  variance  and 
the  claim  is  properly  rejected:  Kroll  v.  Ten 
EyeVs  Estate,  48  M.  280. 

490.  It  is  not  a  fatal  variance  between  a 
declaration  and  the  proofs  that  the  declaration 
avers  that  the  plaintiff  performed  a  continuous 
contract  for  a  long  space  of  time,  to  wit,  five 
years,  and  the  evidence  shows  he  performed 
for  three  rears  only:  Barton  v.  Gray,  48  M. 
164. 

491.  Under  a  declaration  for  breach  of 
promise  averring  a  promise  to  marry  plaint- 
iff (1)  on  request ;  (8)  within  a  reasonable  time; 
and  (3)  generally,  held,  that  evidence  was  ad- 
missible to  prove  a  promise  to  marry  when 
certain  buggies  were  finished:  Bennett  v. 
Beam,  42  M.  846. 

492.  A  declaration  upon  a  promise  to  pay 
presently  is  consistent  with  the  defendant's 
having  been  at  liberty  to  take  a  year's  time  or 
more  on  giving  his  note  If  be  did  not  do  so: 
Allen  v.  Duffle,  48  M.  1. 

493.  Where  the  consideration  for  a  promise 
is > stated  as  consisting  of  two  parts,  each  of 
which  is  material  and  pertinent,  proof  of  but 
one  is  a  variance  fatal  to  plaintiff's  recovery, 
notwithstanding  either  would  have  been  suffi- 
cient by  itself  to  sustain  the  promise  if  alleged 
as  the  sole  consideration:  Tillman  v.  Fuller,  18 
M.118. 

494.  In  an  action  on  a  warranty  of  a  span 
of  horses  the  declaration  stated  the  considera- 
tion to  be  a  yoke  of  oxen  and  a  note  for  twenty 
dollars,  and  on  the  trial  it  appeared  the  note 
was  for  ten  dollars  only.  The  variance  was 
held  to  be  fatal:  Harrington  v.  Warden,  1  M. 
487. 

495.  Declaration  against  one  who  had  sub- 
scribed with  others  for  the  erection  of  a  col- 
lege building  at  Hillsdale,  for  the  use  of  the 
Michigan  Central  College  incorporated  at 
Spring  Arbor.  The  declaration  averred  that 
this  college  decided  not  to  use  the  building 
when  completed,  and  the  subscribers  after- 
wards renewed  their  subscriptions,  and  in- 
debtedness was  incurred  and  the  building 
completed  in  reliance  thereon.  It  was  shown 
in  evidence  that  the  renewal  of  the  subscrip- 
tions and  the  erection  of  the  buildings  were 
for  the  benefit  of  a  new  college  to  be  estab- 
lished at  Hillsdale.  This  fact  not  being 
averred  in  the  declaration,  which  only  showed 
a  subscription  for  a  college  not  located  at 
Hillsdale,  it  was  held  that  no  recovery  could 
be  had  thereon:  Underwood  v.  Waldron,  12 
M.73. 

496.  Goods  were  shipped  with  instructions 


to  the  consignees  to  sell  on  their  judgment  of 
the  market,  unless  otherwise  advised,  bat 
some  time  afterwards  they  were  ordered  to 
sell  immediately.  They  did  not  do  so,  and 
the  skippers  sued  for  damages  resulting  from 
delay,  and  in  the  declaration  averred  ship- 
ment, delivery  and  orders  to  sell  immediately 
as  of  the  day  and  year  aforesaid.  Held,  that 
the  variance  as  to  the  time  of  'the  order  was 
not  material:  Howland  v.  Davie,  40  M.  646. 

497.  Where  the  plaintiff  in  assumpsit  relies 
upon  the  liability  of  the  defendant  which  the 
law  implies  from  facts  and  circumstances,  it 
is  just  as  essential  to  a  recovery  to  prove  all 
the  facts  and  circumstances  which  create  the 
liability  alleged  in  the  declaration  as  it  is 
where  a  special  contract  is  declared  on  to 
prove  the  contract  as  alleged:  Michigan 
Southern  A  N.  I.  R.  Co.  v.  McDonough,  21  M. 
165. 

498.  So,  if  plaintiff  in  assumpsit  counts 
upon  the  common-law  liability  of  common 
carriers  to  carry  safely,  he  must  prove  all  the 
circumstances  necessary  to  create  tbe  liability ; 
and  if  he  fail  to  show  that  the  property  was 
delivered  to,  and  accepted  by,  the  company 
under  circumstances  which  made  it  their  duty 
to  assume  the  care  and  custody  of  the  prop- 
erty in  its  reception,  transportation  and  de- 
livery, he  fails  to  prove  the  contract  alleged: 
Ibid. 

499.  Under  a  declaration  of  two  counts, 
one  upon  a  promise  to  move  a  barn  and  sheds 
thereto  attached  and  put  the  barn  in  good  re- 
pair, and  the  other  upon  a  promise  to  move 
the  barn  and  sheds  in  as  good  repair  as  they 
then  were,  the  inquiry  as  to  bow  much  it 
would  cost  to  move  the  sheds  and  put  them  in 
repair  is  not  admissible  against  objection  in 
the  absence  of  any  allegation  of  a  promise  to 
move  both  barn  and  sheds  and  put  them  both 
in  repair:  Detroit,  H.  A  I.  R.  Co.  v.  Forbes, 
80  M.  165. 

600.  Under  an  allegation  stating  the  con- 
sideration of  a  promise  sued  upon  to  be  an 
agreement  by  the  plaintiff  to  convey  to  the 
defendants  the  right  of  way  for  their  railroad 
track,  held,  that  proof  of  a  conveyance  of  a 
fee  of  the  land  as  performance  of  this  agree- 
ment is  not  objectionable  as  a  variance;  proof 
of  performance  of  more  than  the  considera- 
tion, so  long  as  it  includes  the  agreed  consid- 
eration, is  not  open  to  complaint  on  the  part 
of  the  defendant:  Ibid. 

601.  A  man  bringing  suit  in  his  own  name 
put  in  evidence  a  contract  under  which  he  and 
his  wife  were  to  work  for  defendant  Held, 
that  there  was  no  material  variance :  Harring- 
ton v.  Qies,  45  M.  874. 
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602.  Where  by  a  contract  inspection  of 
lumber  was  to  be  made  by  a  person  named, 
held  competent  to  show  that  by  consent  of 
parties  the  inspection  was  made  by  another. 
This  did  not  constitute  such  a  change  in  the 
contract  as  required  to  be  set  forth  in  the  dec- 
laration :  Savercool  v.  FarweU,  17  M.  308. 

503.  A  charge  for  money  lent,  in  a  bill  of 
particulars,  will  not  warrant  evidence  of  the 
loan  of  a  United  States  bond,  but  only  of  coin, 
bank-bills  or  some  well  known  circulating 
medium  popularly  designated  as  money :  Wa- 
terman v.  Waterman,  84  M.  490. 

504.  A  declaration  charging  a  defendant 
with  receiving  lumber  as  plaintiff's  agent  to 
sell,  and  with  collecting  and  not  paying  over 
the  proceeds,  cannot  be  supported  by  proof  of 
a  sale  of  the  lumber  to  defendant,  and  the 
partial  non-payment  of  the  price  by  him  as 
original  purchaser :  Peppier  v.  Ratz,  88  M.  96. 

505.  Where  the  bill  of  particulars  in  an 
action  for  the  price  of  merchandise  relies  on 
an  actual  sale  for  a  specific  sum  and  contains 
nothing  which  would  justify  recovery  on  a 
quantum  valebat  for  its  conversion,  there  is 
no  ground  of  action  against  defendants  for 
the  unauthorized  taking  of  goods  belonging  to 
plaintiff  but  taken  away  and  shipped  in  de- 
fendant's name  and  with  his  privity :  Camp- 
hell  v.  Sherman,  49  M.  534. 

506.  The  variance  is  fatal  between  an  aver- 
ment of  an  undertaking  to  become  co-signer 
of  a  note  and  pay  it  at  maturity,  and  proof  of 
nothing  more  than  an  agreement  to  provide 
for  the  note  at  an  indefinite  time  out  of  a 
future  loan  to  be  secured  by  mortgage  given  by 
the  party  for  whose  benefit  defendant  was  to 
advance  the  money  borrowed  on  the  note; 
there  is  a  serious  difference  between  an 
agreement  to  pay  a  note  when  due,  and  one 
to  provide  for  it  in  a  specific  way  or  out  of  a 
certain  fund  at  a  definite  or  indefinite  time  in 
the  future:  Potter  v.  Brown,  85  M.  274 

607.°  The  introduction  of  a  note  in  evidence 
under  the  common  counts  without  objection 
will  not  preclude  raising  the  objection  that  it 
varies  from  a  special  count :  Freeman  v.  Elli- 
son, 37  M.  459. 

608.  "Trobridge"  for  "Trowbridge"  is 
not  a  material  variance  in  naming  a  defend- 
ant in  a  declaration  on  a  promissory  note: 
Buhl  v.  Trowbridge,  42  M.  44 

509.  Where  a  variance  between  the  decla- 
ration and  the  proof  as  to  the  middle  initial  of 
the  maker  of  a  draft  could  not  have  preju- 
diced any  one,  it  will  not  be  noticed :  McDon- 
oxigh  v.  Heyman,  38  M.  334. 

510.  One  cannot  recover  under  a  declara- 
tion in  which  he  claims  as  indorsee  of  a  note 


bearing  ten  per  cent,  interest,  if  the  interest 
clause  in  the  note  sued  on  is  invalid,  for  the 
note  sued  on  would  be  different  from  the  one 
indorsed  to  him :  Nelson  v.  Dutton,  51  M.  416. 

511.  Where  the  declaration  treats  the  paper 
sued  upon  as  a  promissory  note,  but  it  is  shown 
not  to  be  such,  the  variance  is  fatal  where  the 
declaration  is  not  adapted  to  the  case  of  any 
other  special  contract :  Mattison  v.  Marks,  31 
M.  421. 

512.  Where  a  bill  of  particulars  gives  the 
dates  of  charges,  a  due-bill  of  a  later  date  and 
for  a  less  amount  than  the  aggregate  of  items 
should  not  be  rejected  for  variance  if  it  tends 
to  prove  an  indebtedness  existing  at  its  date: 
Collins  v.  Beecher,  45  M.  436. 

513.  In  an  action  by  Isaac  N.  Gage  upon  a 
guaranty  of  collection  by  one  Reed  of  certain 
promissory  notes  made  by  one  Cole,  it  was 
held  competent  to  admit  in  evidence  the  pro- 
ceedings and  judgment  against  Cole  to  enforce 
collection  of  the  notes,  though  those  proceed- 
ings were  taken  in  the  name  of  Newton  Gage 
as  plaintiff,  where  it  is  shown  that  plaintiff's 
name  is  Isaac  Newton  Gage,  and  that  he  is 
the  same  person  named  as  Newton  Gage  in 
the. proceedings  against  Cole:  Reed  v.  Gage, 
88  M.  179. 

614.  Where  a  declaration  upon  a  guaranty 
of  collection  is  framed  on  the  basis  of  a  dili- 
gent and  unsuccessful  prosecution  of  all  the 
principal  debtors  to  judgment  and  execution, 
the  record  of  an  action  against  such  principal 
debtors,  which,  as  to  two  of  them,  shows  no 
more  than  the  institution  of  a  suit  which  was 
afterward  stayed,  is  insufficient  to  establish  a 
right  of  recovery:  Aldrieh  v.  Chubb,  35  M. 
850. 

615.  Where  the  first  two  counts  of  a  dec- 
laration allege  guaranty  of  payment  of  a  note, 
etc.,  and  the  third  count  is  a  common  count 
in  assumpsit,  with  copy  of  the  note  annexed, 
and  an  alleged  indorsement  on  the  back  by 
defendant  without  guaranty  over  it,  refusal 
to  exclude  the  note  under  the  third  count  as 
variance  between  declaration  and  proof  is  un- 
important, as  it  was  admissible  under  the  other 
counts:  Roberts  v.  Hawkins,  70  M.  566  (June 
8,  '88> 

516.  An  allegation  that  defendants  ac- 
knowledged themselves  held  and  firmly  bound 
unto  "  the  board  of  supervisors  of  the  county 
of  St.  Joseph  "  is  not  sustained  by  a  bond  to 
"  the  supervisors  of  the  county  of  St.  Joseph," 
the  declaration  not  alleging  that  the  bond  was 
made  to  the  plaintiffs  by  the  name  mentioned 
in  the  bond :  St.  Joseph  Supervisors  v.  Coffen- 
bury,  1  M.  355. 

517.  A  declaration  on  a  sealed  bond  will 
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not  permit  evidence  of  one  without' seal,  and 
an  amendment  would  be  necessary  to  avoid 
the  effect  of  the  variance :  McCormick  v.  Bay 
City,  23  M.  457. 

618.  Where  a  bequest  was  "  to  the  corpo- 
ration of  the  village  of  A.,  and  the  order  of 
the  probate  court  giving  permission  to  sue  on 
the  executor's  bond,  for  its  non-payment,  was 
"  to  the  common  council  of  the  village  of  A.," 
and  the  declaration  on  the  bond  was  "  for  the 
use  and  benefit  of  the  village  of  A.,"  it  was 
held  that  there  was  no  variance  that  would 
prevent  the  admission  of  the  order  in  evi- 
dence. The  common  council  of  the  village  is, 
for  the  purpose  of  the  suit,  identical  with  the 
village  or  the  corporation  of  the  village: 
Eatheway  v.  Sackett,  32  M.  97. 

As  to  variance  in  actions  on  insurance  poli- 
cies, see  Insurance,  §§  306,  307. 

Variance  in  actions  for  breach  of  covenant, 
see  Covenant,  §§  11,  12, 16, 17. 

(c)  In  actions  ex  delicto. 

519.  Under  a  declaration  in  case  against 
a  company  for  violating  the  duties  of  a  com- 
mon carrier  in  its  transportation  of  live-stock, 
and  charging  the  company  as  a  common  car- 
rier only,  proof  is  essential  that  the  company 
has  the  character  of  a  common  carrier  of  such 
stock :  Lake  Shore  <fc  M.  8.  R.  Co.  v.  Perkins, 
25  M.  329. 

620.  In  an  action  for  enticing  away  his 
wife,  plaintiff  cannot  show  defendant's  acts 
of  adultery  with  her,  not  having  complained 
of  such  in  his  declaration:  Perry  v.  Lovejoy, 
49  M.  529. 

521.  In  an  action  by  a  tenant  against  his 
landlord  for  interference  with  the  former's 
possession,  a  count  which  rests  the  whole 
ground  of  complaint  on  a  continuous  right  of 
possession  as  lessee,  and  enumerates  various 
acts  inconsistent  therewith,  calls  for  a  show- 
ing of  such  a  continuous  leasehold  right  as 
alleged,  as  such  right  is  material ;  the  absence 
of  such  showing  is  fatal,  and  excludes  from 
the  case  everything  that  depends  on  the  count : 
Ives  v.  Williams,  53  M.  636. 

522.  A  declaration  averring  damages  from 
an  obstruction  to  the  natural  flow  of  a  stream 
will  not  support  a  claim  for  damages  arising 
from  so  building  an  authorized  dam  as  to  ex- 
ceed the  authority  and  make  the  obstruction 
greater  than  it  should  have  been.  The  injury 
complained  of  should  have  been  averred  as 
arising  from  the  excess  or  insufficiency  of  the 
dam:  Wood  v.  Rice,  24  M.  423. 

523.  Damages  as  for  positive  malfeasance 
charged  in  the  declaration  cannot  be  recovered 


upon  evidence  of  non-feasance  only ;  and  de- 
fendant is  not  required  to  meet  such  a  show- 
ing: Macumberv.  White  River  Log,  etc  Co., 
52  M.  195. 

524.  Under  a  declaration  charging  a  boom 
company  with  damming  up  water  by  gates, 
booms,  timber,  chains,  ropes,  piers,  poles,  logs 
and  other  appliances,  and  thereby  flooding 
plaintiff's  laud,  evidence  cannot  be  given  of 
the  company's  failure  to  perform  with  dili- 
gence its  duty  to  float  the  logs  cast  into  the 
river  by  others,  and  to  run  them  properly  so 
as  to  prevent  injury  to  plaintiffs  land  by  back- 
water: Ibid. 

525.  There  is  no  material  variance  between 
an  allegation  of  the  obstruction  of  a  highway 
in  a  specified  township  and  proof  that  a  street 
in  a  certain  village  was  obstructed,  if  it  ap- 
pears that  the  village  was  in  the  township: 
Patterson  v.  Detroit,  L.  &  N.  R.  Co.,  56  M. 
178. 

526.  The  appropriation  of  plaintiff's  land 
in  the  bed  of  a  stream  to  support  the  pier  of  a 
bridge  is  not  au  injury  for  which  recovery  can 
be  had  under  a  declaration  complaining  of  the 
bridge  only  as  a  hindrance  to  the  profitable 
use  of  plaintiffs  dock  and  warehouse:  Max- 
well v.  Bay  City  Bridge  Co.,  41  M.  454. 

527.  Under  a  count  for  fraud  against  the 
plaintiff  alone  in  a  sale  made  by  his  agent,  it 
is  error  to  allow  a  recovery  for  the  interest  of 
the  plaintiff's  brother,  from  whom  plaintiff 
has  simply  an  assignment  of  the  proceeds  of 
sales  by  such  agent:  Weeks  v.  Downing,  30 
M.  4. 

528.  Where  a  declaration  for  obtaining 
money  on  false  pretences  is  so  amended  as  to 
describe  the  fraudulent  representations  differ- 
ently, and  add  to  them,  as  by  differently  stat- 
ing localities  and  amounts  of  payments  made 
by  the  plaintiffs,  the  variance  is  material: 
Fish  v.  Barbour,  43  M.  19. 

520.  Under  a  count  for  a  false  and  fraudu- 
lent representation  of  the  value  of  an  article 
sold  by  Defendant,  plaintiff  may  prove  false 
statements  made  by  defendant  at  the  time,  as 
to  the  value  of  particular  parts  of  the  article, 
notwithstanding  such  statements  are  not  de- 
tailed in  the  declaration :  Picard  v.  McCor- 
mick, 11  M.  68. 

530.  A  declaration  in  case  charging  defend- 
ant with  having  procured  plaintiff  to  sell  and 
deliver  goods  to  him  by  making  false  repre- 
sentations as  to  his  own  credit  is  not  sup- 
ported by  evidence  that  defendant,  by  mak- 
ing false  representations  of  solvency  and 
prompt  payment,  had  obtained  an  extension 
of  time  on  a  debt  already  matured :  Jones  v. 
Kemp,  49  M.  9. 
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581.  In  an  action  brought  by  a  purchaser 
for  fraudulent  representations  by  the  vendor, 
proof  that  tbe  consideration  for  the  sale  was 
paid  for  the  goods  and  tbe  good-will  of  the 
business  is  fatally  variant  from  a  declaration 
which  only  states  that  it  was  for  the  goods : 
Collins  v,  Jackson,  54  M.  186. 

532.  In  an  action  for  damages  resulting  to 
the  purchaser  of  a  stock  of  goods  from  the 
fraudulent  representations  of  the  vendor,  evi- 
dence that  the  purchaser  in  settling  his  affairs 
bad  been  compelled  to  dispose  of  his  wife's 
house  and  lot  is  inadmissible,  if  not  counted 
on  in  the  declaration,  and  if  the  fraud  com- 
plained of  was  not  tbe  proximate  cause  of  the 
loss  of  the  house  and  lot:  Ibid. 

533.  Under  a  declaration  alleging  that  land 
sold  to  plaintiff  was  represented  by  defendant 
to  be  of  a  certain  value,  representations  that 
it  was  of  that  value  for  farming  may  be 
shown:  Holcomb  v.  Noble,  69  M.  396  (April 20, 
•88). 

634.  Under  a  declaration  charging  in  one 
count  that  defendant  has  defrauded  plaintiff 
of  a  horse,  and  in  another  that  he  has  wrong- 
fully converted  it,  testimony  of  fraudulent 
purchase  and  conversion  is  available  for  both 
counts :  Dayton  v.  Monroe,  47  M.  193. 

535.  Where  a  surviving  partner  declares  in 
tort  upon  a  false  warranty  to  his  firm,  and 
proves  a  cause  of  action  that  did  not  arise 
until  after  the  firm  was  dissolved  by  his  copart- 
ner's death,  the  variance  is  fatal:  Mead  v. 
Raymond,  52  M.  14 

636.  A  declaration  in  an  action  against  a 
street  railway  company  for  an  injury  resulting 
from  its  neglect  to  properly  clean  the  snow 
from  its  tracks,  in  consequence  of  which  a 
horse  harnessed  to  a  double  bobsled  was 
thrown  down,  described  the  ridges  of  snow  as 
"along  and  very  near  to  said  street  railway 
track,  and  between  the  double  tracks  thereof," 
and  stated  that  as  the  sleigh  struck  the 
ridge  between  the  tracks  the  horse  sapped  on 
the  steep  and  slippery  bank  piled  "  along  and 
near  said  "  track.  Held,  that  this  distinguished 
between  the  two  places ;  and  as  a  like  distinc- 
tion was  kept  up  in  further  recitals,  there 
was  no  variance  arising  out  of  the  question 
whether  it  was  one  ridge  or  the  other  that 
caused  the  injury :  Wallace  v.  Detroit  City  R. 
Co.,  68  M.  231. 

637.  A  declaration  for  negligent  injury  to 
a  brakeman  while  uncoupling  cars  set  forth 
that  it  was  occasioned  by  a  deep  hole  between 
the  rails.  The  evidence  was  that  it  was  be- 
tween tbe  rails  of  a  side  track.  Held,  that  the 
declaration  would  naturally  be  construed  to 
refer  to  the  main  track,  and  that  the  variance 


was  material,  especially  when  taken  in  con- 
nection with  other  variances  as  to  the  nature 
of  the  hole  and  the  extent  of  the  injury: 
Batterson  v.  Chicago  A  O.  T.  B.  Co.,  49  M. 
184. 

538.  A  declaration  for  causing  the  death 
of  plaintiff's  intestate  alleged  that  the  planks 
in  the  bridge  where  the  accident  occurred 
were  loose,  and  the  stringers  uneven,  so  that 
the  planks  were  liable  to  slip  off  and  turn 
over,  and  thereby  to  trip  horses,  and  that 
decedent's  horses  became  entangled  in  the 
loose  planks  and  thereby  tripped.  The  evi- 
dence showed  that  there  was  a  broken  plank 
and  a  hole  in  consequence  thereof,  and  that 
one  of  the  horses  driven  by  decedent  had 
stepped  into  the  hole,  whereby  the  team  be- 
came frightened,  resulting  in  the  injury  com- 
plained of.  Held  no  variance :  Merkle  v.  Ben- 
nington, 68  M.  188. 

539.  Where  a  declaration  claimed  damages 
against  a  railroad  company  for  the  killing, 
through  its  neglect  to  repair  its  fences,  of  one 
cow  and  one  sow,  and  the  proofs  showed  that 
the  animals  killed  were  a  cow  and  a  shoat  or 
pig  about  three  months  old,  held,  that  there 
was  no  variance:  Jebb  v.  Chicago  A  O.  T.  JR. 
Co.,  67  M.  160. 

540.  A  declaration  for  a  negligent  injury 
caused  by  the  caving-in  of  the  surface  over  a 
mine  will  cover  a  case  in  which  the  caving-in 
was  due  in  part  to  the  insufficiency  of  lateral 
supports,  and  need  not  be  confined  to  one  in 
which  the  surface  fell  in  because  of  the  re- 
moval of  that  on  which  it  rested:  James  v. 
Emmet  Mining  Co.,  65  M.  885. 

641.  In  an  action  for  injuries  caused  by  a 
defect  in  a  bridge,  when  the  declaration  states 
that  plaintiff's  horse,  while  alarmed  at  a  hole 
in  the  bridge,  backed  against  the  railing, 
which  giving  way  the  vehicle  and  its  con- 
tents were  precipitated  below,  it  is  immaterial 
to  the  recovery  whether  tbe  proof  shows  that 
plaintiff  was  precipitated  from  the  bridge 
itself  or  from  the  embankment  adjoining  the 
bridge:  Smith  v.  Sherwood,  62  M.  169. 

642.  In  an  action  for  an  injury  caused  by 
defendant's  negligence  in  setting  plaintiff,  a 
boy  thirteen  years  old,  at  work  upon  a  dan- 
gerous machine  without  proper  appliances, 
evidence  that  working  at  the  machine  made 
the  boy  dizzy  is  not  admissible,  no  such  com- 
plaint being  Bet  forth  in  the  declaration,  and  it 
not  being  suggested  that  such  effect  upon 
plaintiff  led  in  any  way  to  the  accident :  Steiler 
v.  Hart,  66  M.  644 

543.  Under  a  general  allegation  of  injury 
caused  by  defendant's  negligence,  plaintiff  can 
introduce  proof  of  injury  in  his  special  calling 
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or  occupation:  Joslin  v.  Grand  Rapids  Ice 
Co.,  SOIL  516. 

544.  In  an  action  for  the  negligent  destruc- 
tion of  plaintiffs  buildings  by  fires  lighted  by 
defendant  or  not  properly  cared  for  by  him, 
the  plaintiff  can  give  evidence  of  the  presence 
of  combustible  material  upon  defendant's 
premises  even  though  the  fact  is  not  counted 
on  in  the  declaration:  Lucas  v.  Wattles,  49 
M.380. 

645.  In  case  for  a  boom  company's  negli- 
gence causing  damage  to  plaintiffs  land,  de- 
scribed in  the  declaration  as  lot  one,  a  deed  to 
a  part  of  lot  one  is  admissible  in  evidence. 
Plaintiff  may  prove  that  he  owns  a  part  of  the 
premises  described,  and  if  his  recovery  is  con- 
fined to  the  damages  to  that  part  to  which  he 
proves  title,  defendant  is  not  prejudiced :  An- 
derson v.  Thunder  Bay  River  Boom  Co.,  81 
M.  489. 

646.  A  declaration  as  for  injury  to  plaintiff 
in  being  wrongfully  put  off  the  train  at  a 
place  remote  from  the  railway  station  will 
not  support  a  recovery  where  the  proof  shows 
that  the  injuries  suffered,  which  were  very 
great,  were  mainly  due  to  the  passenger's  be- 
ing carried  by  but  finally  landed  near  the  sta- 
tion bo  late  that  the  carriage  which  had  called 
for  him  had  gone  again,  the  driver  supposing 
that  he  had  not  come,  and  when  all  places  of 
shelter  were  closed,  and  all  conveyances  gone, 
it  being  after  midnight,  so  that  he  was  obliged, 
while  suffering  from  fever,  to  walk  home 
three-quarters  of  a  mile  in  a  freezing  rain: 
Harding  v.  Chicago  <*  G.  T.  R.  Co.,  56  M.  628. 

647.  In  an  action  for  assault  and  battery 
the  plaintiff  averred  that  by  reason  of  the  bat- 
tery he  was  greatly  hindered  and  prevented 
from  doing  and  performing  his  work  and  busi- 
ness and  looking  after  and  attending  his  nec- 
essary affairs  and  avocations.  Held,  that  this 
allegation  did  not  justify  the  reception  of  evi- 
dence that  plaintiff,  being  a  farmer,  and  hav- 
ing hay  ungathered  at  the  time  of  the  injury, 
was  troubled  in  getting  help  to  save  it,  and  in 
consequence  was  seriously  injured :  Heiser  v. 
Loomis,  47  M.  16. 

648.  Under  a  declaration  in  trespass, 
counting  upon  an  injury  as  done  March  1, 
1886,  evidence  that  it  was  done  March  2,  1886, 
is  competent:  Conlon  v.  McGraw,  66  M.  194 
(June  9,  '87). 

649.  Where  replevin  was  brought  for  the 
unlawful  detention  of  property  at  Hampton, 
in  Saginaw  county,  and  defendants  justified 
under  attachments  issued  out  of  the  circuit 
court  for  that  county,  held,  that  plaintiffs 
were  not  estopped  by  this  issue  from  showing 
that  the  taking  of  the  property  under  the  at- 


tachments was  at  Hampton,  in  Bay  county: 
Craig  v.  Grant,  6  M.  447. 

650.  In  replevin  for  impounded  cattle  de- 
fendant gave  notice  that  he  would  show  they 
were  running  at  large  on  the  highway.  On 
the  trial  he  offered  to  show  that  they  were 
part  of  a  large  herd  that  were  on  and  off  the 
highway  at  pleasure,  and  with  only  a  thirteen- 
year-old  boy  to  look  after  them,  but  he  de- 
clined to  assume  the  burden  of  showing  that 
these  particular  cattle  were  actually  in  the 
highway  themselves.  Held  proper  to  exclude 
the  evidence  offered  and  to  order  a  verdict  for 
plaintiff:  Blanch  v.  Hirth,  56  M.  880. 

As  to  variance  in  actions  for  libel  or  slander, 
see  Libel,  §g  105-111;  Slander,  §§  80-82, 
66,67. 

(d)  When  disregarded  or  deemed 
waived. 

661.  A  variance  between  the  declaration 
and  the  proof  should  be  disregarded  at  the 
trial,  when  the  instrument  is  otherwise  suffi- 
ciently described  in  the  declaration,  so  that 
defendant  cannot  be  surprised  or  misled  by 
the  evidence:  Lothrop  v.  Southworth,  5  M. 
486. 

662.  A  variance  in  the  description  of  a 
written  instrument  in  the  pleadings  will  be 
disregarded  where  the  party  could  not  have 
been  misled,  and  has  allowed  the  instrument 
to  be  received  in  evidence  without  objection : 
Rorubacher  v.  Lee,  16  M.  169. 

568.  Objection  to  variance  between  evidence 
and  the  pleading  under  which  it  is  offered 
must  be  held  to  be  waived  where  the  evidence 
is  received  and  submitted  to  the  consideration 
of  the  jury  without  the  objection  being  taken: 
MHardy  v.  Wadsworth,  8  M.  849. 

564.  Where  all  the  evidence  relating  to  a 
transaction  has  been  given  by  the  parties  to 
the  suit  themselves,  and  there  is  a  variance 
between  the  plaintiffs  declaration  and  his 
proofs,  by  which  the  defendant  is  neither  mis- 
led nor  injured,  and  to  which  he  raises  no  ob- 
jection till  the  case  has  been  summed  up,  and 
then  for  the  first  time  requests  a  charge  upon 
it,  the  objection  will  not  be  sustained.  The 
oase  is  within  the  statute  of  amendments 
(H.  S.  §  7635):  Stone  v.  Covell.  29  M.  859. 

656.  The  objection  that  the  declaration 
does  not  admit  proof  of  certain  facts  cornea 
too  late  after  such  proof  has  been  admitted: 
McCoy  v.  Brennan,  61  M.  362. 

556.  Where  testimony  is  introduced,  and 
the  party  relying  upon  variance  makes  no 
objection  on  that  ground  until  his  request  to 
charge,  and  then  brings  it  to  the  court's  atten- 
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tion  for  the  first  time,  the  objection  must  be 
deemed  waived :  Merkle  v.  Bennington,  68  M. 
188. 

557.  A  declaration  on  a  contract  averred 
performance  for  five  years  and  defendant's  re- 
fusal at  the  end  of  that  time  to  permit  further 
work.  The  proofs  showed  performance  for 
three  years  and  then  a  postponement  at  de- 
fendant's request,  after  which  defendant  dis- 
charged the  plaintiff.  Held,  that  the  question 
of  variance  could  not  be  raised  for  the  first 
time  after  all  the  evidence  had  been  submitted 
and  the  jury  instructed  on  the  basis  of  it: 
Barton  v.  Gray,  57  M.  682. 

668.  Where  evidence  is  objected  to  solely 
for  a  formal  variance  from  the  bill  of  particu- 
lars, it  is  better  to  permit  an  amendment  of 
the  bill  than  reject  the  evidence,  unless  there 
is  reason  to  believe  defendant  will  be  preju- 
diced :  Collins  v.  Beeeher,  45  M.  436. 

559.  The  objection  of  variance  must  be 
raised  in  the  trial  court :  Stanton  v.  Hart,  27 
M.  539 :  Detroit,  H.  &  I.  R.  Co.  v.  Forbes,  80 
M.  165;  Slater  v.  Chapman,  67  M.  528  (Nov. 
10,  '87). 

VIII.  Amendments. 

As  to  amendments  in  justices'  courts,  see 
Justices  of  the  Peace,  III,  (d),  5. 

As  to  amendments  on  appeals  from  justices' 
courts,  see  APPEAL,  §§  500-517. 

As  to  amendments  in  chancery,  see  Equity, 
V,(j). 

(a)  In  general. 

560.  No  amendment  should  be  permitted 
the  effect  of  which  would  be  to  destroy  or 
diminish  the  rights  of  third  persons  who  are 
interested  in  the  result  of  the  issue:  Moore  v. 
Graham,  58  M.  25. 

661.  Where  a  party  seeks  to  amend  his 
pleadings  upon  a  given  point,  and  his  affi- 
davit shows  that  the  plea  would  not  accord 
with  the  facts,  his  motion  must  be  denied: 
People  v.  Sackett,  14  M.  320. 

562.  Where  a  plaintiff  suffers  the  time  to 
elapse  within  which,  by  the  rules,  he  may 
amend  of  course,  the  right  becomes  extin- 
guished. Held,  therefore,  that  after  a  trial  of 
the  issue,  verdict  for  the  plaintiff,  verdict  set 
aside,  a  new  trial  granted,  leave  given  to  the 
parties,  by  special  order  of  the  court,  "  to  file 
new  pleadings  under  the  general  rules,"  an 
amended  declaration  filed  under  this  order, 
and  demurrer  thereto,  the  plaintiff  had  no 
right  to  file  a  second  amended  declaration 
without  special  leave  granted  by  the  court : 
People  v.  Washtenaw  Circuit  Judges,  1  D.  434. 


663.  While  just  and  reasonable  termB  may 
be  imposed  as  a  condition  precedent  to  the 
granting  of  an  amendment,  yet  the  judicial 
discretion  cannot  be  exercised  to  impose  con- 
ditions upon  litigants  by  way  of  punishment, 
or  because  the  party  or  his  attorney  should 
have  proceeded  in  some  other  way  at  the  out- 
set of  his  case  or  in  making  his  defence: 
Beeeher  v.  Wayne  Circuit  Judges,  70  M.  363 
(May  18,  *88). 

564.  And  where  the  circuit  judge  had  or- 
dered defendant  in  an  action  of  libel,  as  a  con- 
dition of  amending  his  plea  of  the  general 
issue  with  notice  of  claim  of  privilege  by  add- 
ing a  notice  of  justification,  to  pay  $1,000  as 
costs  of  motion,  and  to  allow  plaintiff  to 
amend  the  ad  damnum  clause  of  his  declara- 
tion so  as  to  claim  larger  damages,  such  con- 
ditions were  held  unreasonable  and  an  abuse 
of  discretion,  notwithstanding  there  had  al- 
ready been  great  expense  and  several  months' 
delay  in  the  case ;  and  a  mandamus  was  issued 
directing  the  successor  of  the  judge  to  hear 
the  motion  to  amend  on  its  merits  and  to  set 
aside  the  order :  Ibid. 

665.  Under  an  order  allowing  a  declaration 
to  be  amended  the  amendment  must  be  actu- 
ally made,  and  cannot  be  presumed,  unless 
the  record  furnishes  the  data  for  applying  the 
order  so  as  to  show  what  the  precise  effect  of 
the  amendment  will  be:  BaUou  v.  Hill,  23 
M.  60. 

566.  The  neglect  of  a  formal  amendment 
of  the  declaration  so  as  to  show  a  discontinu- 
ance for  which  leave  was  given  by  the  court 
is  unimportant:  Cook  v.  Perry,  43  M.  623. 

567.  In  an  action  for  breach  of  a  written 
warranty  of  title  to  chattels  sold  it  appeared 
that  the  warranty  was  given  after  the  sale 
and  dated  back,  and  evidence  was  also  given 
of  an  oral  warranty.  Held,  that  an  amend- 
ment of  the  declaration  to  allege  an  oral  war- 
ranty made  at  the  time  of  sale  materially 
changed  the  issue,  and  entitled  defendant  to  a 
continuance,  if  he  desired,  with  costs  for  the 
term :  Jennings  v.  Sheldon,  53  M.  431. 

568.  Where,  at  the  opening  of  a  trial  in  the 
circuit,  an  amendment  had  been  allowed  as  to 
a  matter  in  the  declaration  that  could  not 
have  misled  defendant,  it  was  held  proper  to 
refuse  time  to  plead  as  if  to  an  original  decla- 
ration: Detroit,  H.  <fc  I.  R.  Co.  v.  Forbes,  80 
M.  165. 

(b)  Of  the  declaration. 

As  to  amendment  of  declaration  in  Eject- 
ment, see  that  title,  §§  107-111. 

569.  Where  all  the  facts  have  been  ex- 
amined, and  there  is  no  reason  to  suppose  de- 
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fendant  has  been  misled  concerning  the  issue, 
great  liberality  is  exercised  in  allowing  amend- 
ments to  the  declaration:  Miner  v.  O 'Harrow, 
60  M.  91. 

670.  An  averment  in  a  declaration  can  be 
amended  even  after  verdict,  where  it  is  mere 
ntetter  of  surplusage:  Monaghan  v.  Agri- 
cultural F.  Ins.  Co.,  58  M.  238. 

671.  A  declaration  may  be  amended  by 
adding  new  counts,  so  as  to  lay  the  contract 
or  wrong  in  a  different  manner;  but  a  new 
cause  of  action  cannot  be  introduced  by 
amendment:  People  v.  Washtenaw  Circuit 
Judges,  1  D.  484. 

672.  The  circuit  court  has  no  power  to  al- 
low a  declaration  to  be  so  amended  as  to 
change  the  form  of  action;  e.  g.,  from  trover 
to  assumpsit:  People  v.  Wayne  Circuit  Judge, 
13  M.  206. 

673.  Counts  in  debt  to  recover  the  penalty 
for  usury,  under  the  statute,  could  not  be 
amended  by  substituting  counts  for  money 
had  and  received :  People  v.  Washtenaw  Cir- 
cuit Judges,  1  D.  434. 

574.  A  declaration  upon  the  common 
counts  cannot  be  so  amended  as  to  set  forth  a 
new  and  distinct  cause  of  action  upon  a  spe- 
cial contract  which  has  become  barred  by  the 
statute  of  limitations  since  the  original  dec- 
laration was  Aled;  this  would  be  to  permit 
the  fiction  of  relation  to  nullify  an  act  of 
the  legislature:  Oorman  v.  Newaygo  Circuit 
Judge,  27  M.  138. 

675.  "Where  a  declaration  upon  the  com- 
mon counts  in  assumpsit  is  so  amended  as  to 
be  a  declaration  upon  a  special  contract  and 
to  show  only  a  distinct  cause  of  action  from 
that  set  forth  in  the  original  declaration,  and 
one  that  could  not  by  any  evidence  be  brought 
within  the  common  counts,  the  new  declara- 
tion is  for  a  new  and  separate  cause  of  action. 
The  fact  that  with  their  plea  to  the  original 
declaration  the  defence  set  up  notice  of  this 
special  contract  does  not  tend  to  show  that 
the  cause  of  action  was  the  same  in  both  dec- 
larations, or  that  the  amendment  should  have 
been  allowed,  but  the  contrary :  Ibid. 

576.  A  declaration  charging  a  railroad 
company  as  common  carrier,  for  loss  of  goods 
shipped  over  its  line  and  destroyed  by  fire 
while  in  its  depot  awaiting  delivery  to  a  sub- 
sequent carrier,  cannot  be  amended,  after  the 
cause  of  action  has  become  barred  by  the 
statute  of  limitations,  so  as  to  charge  the  com- 
pany for  negligence  as  warehousemen :  M.  C. 
22.  Co.  v.  Kalamazoo  Circuit  Judge,  85  M.  227. 

677.  An  amendment  to  a  declaration  for 
false  imprisonment  by  adding  a  count  for  ma- 
licious prosecution  can  be  allowed  any  time 


before  the  right  of  action  is  barred  by  the 
statute  of  limitations,  such  new  count  being 
for  the  same  cause  of  action  as  that  originally 
set  up:  Long  v.  Wayne  Circuit  Judge,  27  M. 
164. 

678.  A  declaration  on  the  bond  of  a  resid- 
uary legatee  alleging  the  failure  to  pay  a 
claim  is  amendable  by  adding  a  count  alleg- 
ing the  failure  to  pay  a  note  which  consti- 
tuted the  claim,  even  though  the  note  itself 
was  outlawed;  no  new  cause  of  action  is 
added  by  such  an  amendment:  Abbott  v. 
Wayne  Circuit  Judge,  55  M.  410. 

579.  An  issue  joined  in  an  action  of  tres- 
pass for  obstructing  a  highway  upon  the  south- 
west quarter  of  a  section  presents  a  different 
issue  from  a  claim  for  trespass  for  obstructing 
a  highway  on  the  southeast  quarter  of  the  sec- 
tion ;  and  the  proceedings  being  penal  in  their 
nature,  and  the  statute  providing  that  the 
case  shall  be  tried  on  appeal  on  the  issues 
joined  in  the  justice's  court,  an  amendment 
cannot  be  permitted  in  the  circuit  court:  Gra- 
ham v.  Langston,  65  M.  45. 

580.  A  declaration  on  the  common  counts 
can  be  amended  on  a  new  trial  by  the  inser- 
tion of  special  counts:  Chapman  v.  Colby,  47 
M.46. 

681.  "Where  a  declaration  for  fraudulently 
procuring  plaintiff  to  loan  money  on  worth- 
less land  combined  in  one  count  three  related 
transactions,  claiming  a  gross  sum  as  damages, 
it  was  held  proper  but  not  necessary  to  add 
three  counts  in  which  the  three  transactions 
were  stated  separately  and  separate  damages 
claimed  for  each.  They  did  not  add  any  new 
cause  of  action :  Stubly  v.  Beachboard,  68  M. 
401. 

682.  The  statute  of  amendments  does  not 
permit  substantial  defects  of  description  to  be 
aided:  Benalleck  v.  People,  31  M.  200. 

583.  "Where,  at  the  opening  of  trial  in  the 
circuit,  it  was  objected  to  a  declaration  that 
it  disclosed  no  cause  of  action,  it  was  held  that 
the  allowance  of  an  amendment  by  changing 
the  statement  of  the  consideration  for  the  al- 
leged promise  on  which  the  action  was  based, 
so  that  it  would  read  that  plaintiff  "  would 
convey"  instead  of  "had  conveyed,"  could 
not  mislead  or  surprise  the  defendant,  and  was 
not  error:  Detroit,  B.  &  I.  R.  Co.  v.  Forbes, 
30  M.  165. 

584.  Where  all  the  evidence  in  a  case  dis- 
closed only  one  contract,  the  subsequent  allow- 
ance of  an  amendment  to  the  declaration 
thereon,  merely  to  avoid  a  variance  as  to  some 
circumstances  connected  with  the  cause  of 
action,  and  when  it  cannot  defeat  the  purposes 

I  of  justice  or  operate  as  a  real  hardship  or  sur- 
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prise  upon  the  defendant,  is  within  the  discre- 
tion of  the  court:  Ibid. 

586.  In  an  action  against  a  railroad  com- 
pany for  damages  caused  by  its  neglect  to 
fence  its  road  where  it  crossed  the  plaintiffs 
land,  the  want  of  venue  in  the  declaration  was 
held  cured  by  H.  S.  §  7635,  subd.  11,  where 
the  injury  complained  of  was  located  territori- 
ally upon  land  in  the  county  where  the  suit 
was  brought.  Trials  by  the  court  stand  in  the 
same  equity  as  trials  by  jury  in  this  regard : 
Grajid  Rapid*  db  I.  R.  Co.  v.  Southwick,  80 
M.  444, 

686.  In  an  action  on  the  common  counts 
to  recover  the  price  of  articles  sold  and  deliv- 
ered by  plaintiffs  assignor,  an  amendment  to 
cure  the  want  of  an  averment  of  an  assign- 
ment is  matter  of  course :  Kelly  v.  Waters,  81 
M.  404. 

687.  Where  in  an  action  for  negligent  in- 
jury both  sides  have  without  objection  intro- 
duced such  testimony  as  fully  explains  all 
facts  bearing  on  the  manner  and  cause  of  the 
injury,  an  amendment  of  the  declaration 
should  be  allowed  as  a  matter  of  course,  if  ob- 
jected to  for  variance,  so  long  as  it  is  plain 
that  no  one  could  have  been  surprised  by  the 
testimony:  Wallace  v.  Detroit  City  Ry  Co.,  58 
M.  281. 

588.  In  a  declaration  for  maliciously  suing 
out  an  attachment  the  failure  to  allege  the 
conclusion  of  the  attachment  suit  is  a  formal 
defect  merely,  and  plaintiff  is  entitled  to  an 
amendment  even  at  the  trial:  Sutton  v.  Van 
Akin,  51  M.  403. 

689.  The  court  has  power  in  a  proper  case 
to  allow  an  amendment  to  correct  the  name 
of  the  plaintiff  in  the  pleadings  and  proceed- 
ings which  by  mistake  was  erroneously  given 
in  the  writ:  Final  v.  Backus,  18  M.  218. 

690.  An  amendment  to  a  declaration  on  a 
promissory  note  so  as  to  show  the  full  name 
of  defendant  instead  of  the  [initial  by  which  he 
had  signed  the  note  should  be  allowed  at  any 
time  if  there  is  no  question  of  identity :  Webber 
v.  Bolte,  51  M.  113. 

691.  An  amendment  to  a  declaration 
whereby  the  plaintiffs  name  was  changed 
from  Dilks  to  Wilks  was  properly  allowed  on 
due  showing,  after  personal  service  and  de- 
fault made  absolute,  and  before  judgment: 
McLaughlin  v.  Wilks,  42  M.  558. 

582.  Judgment  in  replevin  was  given  by  a 
justice  in  a  suit  brought  against  a  defendant 
designated  as  D.  T.  Baldwin  instead  of  David 
T.  Baldwin,  but  no  misnomer  was  pleaded, 
and  the  judgment  was  appealed  by  Baldwin 
under  his  full  name  after  pleading  to  the 
merits.    Held,  that  the  informality,  if  any, 


could  be  amended  by  reference  to  the  records 
and  was  no  longer  material :  Baldwin  v.  Tal- 
bot, 43  M.  11. 

693.  Garnishment  proceedings  cannot  be 
amended  by  making  the  name  of  the  principal 
defendant  "Jonathan  C.  Davis"  instead  of 
"John  C.  Davis"  where  such  amendment 
would  injure  an  inter ven or :  Moore  v.  Graham, 
58  M.  25. 

594.  The  statute  of  amendments  cures  the 
defect,  if  any,  of  declaring  in  the  name  of  the 
board  of  supervisors  instead  of  in  that  of  the 
county ;  and  the  court  may  make  the  necessary 
correction:  Johr  v.  St.  Clair  Supervisors,  88 
M.  582. 

695.  Misnaming  the  president  and  trustees 
of  a  village  as  the  common  council  where 
they  should  sue  in  their  name  of  office  as 
highway  commissioners  may  be  cured  by 
amendment:  Merrill  v.  Kalamazoo,  85  M.  211. 

596.  Pleading  in  the  name  of  a  public 
office  without  adding  the  name  of  the  officer, 
if  a  defect,  is  amendable:  Berrien  County 
Treasurer  v.  Bunbury,  45  M.  79. 

697.  A  declaration  in  the  name  of  a  guard- 
ian was  amended  after  plea  by  making  the 
ward  the  plaintiff,  suing  by  her  next  friend, 
who  was  the  guardian  aforesaid.  The  issue 
was  in  no  way  changed,  however.  Held,  that 
the  amendment  was  allowable ;  and  it  was  not 
material  that  no  opportunity  was  given  to 
plead  anew  if  leave  was  not  asked  or  reason 
apparent  therefor:  Morford  v.  Dietfenbacker, 
54  M.  593. 

598.  Striking  out  the  name  of  a  co-plaintiff 
is  within  H.  S.  §  7686,  if  it  appears  to  be  im- 
properly in  the  declaration :  Hudson  v.  Feige, 
58  M.  148. 

699.  Where  a  declaration  against  a  com- 
pany named  its  president  for  the  time  being 
as  defendant  on  its  behalf  (which  would  have 
been  proper  if  it  had  been  a  joint-stock  com- 
pany, unincorporated  and  organized  under  a 
particular  statute),  it  was  held  right  to  allow 
an  amendment  striking  out  his  name  and  thus 
leaving  the  case  to  stand  against  the  company 
by  name  as  a  corporation,  service  on  the  presi- 
dent having  been  proper  under  any  of  the 
statutes,  and  the  object  of  the  declaration  be- 
ing to  enforce  a  company  liability:  Kimball 
<Sb  A.  Manuf.  Co.  v.  Vroman,  35  M.  810. 

600.  An  action  to  collect  a  debt  due  a  firm 
was  brought  in  the  name  of  three  partners, 
one  of  whom,  unknown  to  the  attorneys,  was 
dead.  Held,  that  under  H.  S.  §  7685,  subd.  9, 
the  process  and  pleadings  could  be  amended 
so  as  to  show  a  suit  by  the  surviving  partners: 
Cragin  v.  Gardner,  64  M.  899. 

601.  An  amendment  is  not  objectionable 
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for  changing  the  date  of  a  transaction  so  as 
to  make  it  cover  a  longer  time  than  was  at 
first  averred  in  the  declaration,  if  it  does  not 
in  any  way  change  the  obligation  sued  on : 
Niemarck  v.  Schwartz,  51  M.  466. 

602.  A  declaration  in  an  action  for  the 
amount  of  an  order  may  be  amended  in  the 
discretion  of  the  trial  court  so  as  to  admit 
testimony  that  the  person  giving  the  order 
acted-  as  agent,  and  that  it  amounted  to  a  no- 
vation of  the  indebtedness:  Pinan  v.  Bab- 
cock,  58  M.  801. 

603.  Whether  a  declaration  on  a  joint 
award  made  under  a  joint  submission  can  be 
amended  so  as  to  show  the  award  to  have 
been  a  sole  obligation,  quere:  Ballou  v.  HiU, 
23M.60. 

604.  The  omission  of  the  words  "  use  of  " 
in  the  common  count  for  money  paid  to  de- 
fendant's use  is  a  mere  clerical  misprision 
that  ought  to  be  corrrected  on  the  trial: 
Brown  v.  McHugh,  85  M.  50. 

605.  A  judgment  for  more  than  the  ad 
damnum  clause  of  the  declaration  cannot  be 
supported  by  a  subsequent  amendment  in- 
creasing the  damages  claimed.  The  plaintiff 
should  nave  been  allowed  either  to  remit  the 
excess  or  to  make  the  amendment  on  condi- 
tion that  a  new  trial  be  had:  Kenyan  v.  Wood- 
ward, 16  M.  826. 

606.  Where,  during  the  argument  to  the 
jury,  and  without  imposing  any  terms,  an 
amendment  to  the  ad  damnum  clause  of  a 
declaration  was  granted  to  cure  a  clerical 
error,  and  when  it  could  not  have  prejudiced 
the  defendant  on  the  merits,  this  was  a  fair 
exercise  of  judicial  discretion  which  would  not 
be  reviewed  on  error :  Borden  v.  Clark,  26  M. 
410. 

607.  Where  the  verdict  is  right  the  court 
may  allow  the  ad  damnum  clause  to  be  in- 
creased to  cover  it:  Cicotte  v.  Wayne,  50  M. 
609. 

608.  That  a  general  ad  damnum  clause  may 
by  amendment  be  applied  to  a  count  before 
that  which  it  immediately  follows,  see  Sheldon 
v.  Sullivan,  45  M.  824. 

(c)  0/ other  pleadings,  etc. 

609.  It  is  within  the  discretion  of  the  trial 
court  to  allow  an  amendment  to  be  made  to 
the  notice  of  special  defence  attached  to  the 
plea  of  the  general  issue :  Browne  v.  Moore,  82 
M.254. 

610.  In  trespass  for  digging  a  ditch  on 
plaintiff's  land  it  is  proper  to  allow  defend- 
ants, after  justifying  as  drain  commissioner 
and  contractors,  to  amend  the  notice  attached 


to  their  plea  by  stating  that  they  dug  under  a 
license  from  the  plaintiff:  Hopkins  v.  Briggt, 
41  M.  175. 

611.  Under  the  statute  of  amendments  a 
notice  of  defenoe  can  be  so  amended  as  to 
make  the  pleadings  conform  to  the  referee's 
finding  in  the  case ;  and  such  an  amendment 
can  bring  in  an  item  which  the  referee  has 
disallowed  and  which  would  have  been  wiped 
out  if  there  had  been  notice  of  ceroupment: 
Mason  v.  Peter,  68  M.  654. 

612.  It  is  discretionary  to  refuse  leave  on 
the  trial  to  defendant  to  amend  his  notice 
filed  with  his  plea  by  adding  that  the  due-bill 
sued  on  had  been  bought  by  plaintiff,  an  at- 
torney, contrary  to  H.  8.  g  7185 ;  and  the  re- 
fusal is  certainly  not  an  abuse  of  discretion 
where  plaintiff  admits  that  he  does  not  claim 
to  be  a  purchaser  except  subject  to  equities: 
Randall  v.  Bavrd,  66  M.  812. 

613.  Leave  should  not  be  granted  on  the 
trial  to  amend  the  notice  of  defence  by  adding 
a  new  issue  which  plaintiff  cannot  be  expected 
to  meet,  where  the  application  is  not  made  on 
anything  appearing  on  the  trial  and  where  no 
showing  is  made  to  support  it:  Deline  v.  Mich- 
igan F.  <fc  M.  Int.  Co.,  70  M.  485. 

That  refusal  of  leave  to  amend  so  as  to  inter- 
pose the  statute  of  limitations  is  not  review- 
able, see  Limitation  of  Actions,  §§  205,  206. 

614.  A  plaintiff  may  properly  be  allowed  to 
amend  his  bill  of  particulars  where  the  evi- 
dence does  not  tend  to  prove  a  demand  set 
forth  therein:  Cummin  v.  Wilcox,  47  H.  601. 

615.  On  a  second  trial  the  plaintiff's  bill 
of  particulars  should  not  be  allowed  to  be 
amended  so  as  to  add  another  credit  of  later 
date  than  the  last  debit  item,  thus  avoiding 
the  bar  of  the  statute  of  limitations:  Holly- 
wood v.  Reed,  57  M.  284. 

616.  Where  an  affidavit  of  merits  is  appar- 
ently made  in  good  faith,  but  is  wanting  in 
some  respects,  the  proper  practice  is  to  permit 
an  amendment:  Welle  v.  Booth,  85  M.  424. 

IX.  Admissions;  waivkbs. 

(a)  In  general. 

617.  A  plea  of  estoppel  admits  the  cause  of 
action,  and  if  the  estoppel  fails  judgment  fol- 
lows in  due  course  against  the  defendant: 
Whittemore  v.  Stephens,  48  M.  578. 

618.  Where  an  action  of  trespass  begun 
before  a  justice  of  the  peace  has  been  certified 
to  the  circuit  under  H.  S.  §  6895,  because  the 
plaintiff's  evidence  showed  that  a  question  of 
title  to  land  was  involved,  the  defendant's 
failure  to  give  notice  with  his  plea  that  title 
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would  come  in  question  does  not,  on  the  trial 
in  the  circuit,  operate  as  an  admission  of 
plaintiffs  title  so  as  to  exclude  evidence  of 
title  in  defendant;  the  case  stands  in  the  cir- 
cuit subject  to  the  same  rules  of  proof  and 
disproof  as  though  it  had  been  originally  be- 
gun there :  Rawson  v.  Finlay,  27  M.  268. 

610.  There  can  be  no  waiver  that  can  make 
it  proper  to  allow  a  case  to  be  decided  on  is- 
sues not  authorized  by  the  pleadings :  Penn- 
sylvania Mining  Co.  v.  Brady,  14  M.  260. 

620.  Objections  to  the  sufficiency  of  the 
allegations  in  a  plea  of  abatement  should  be 
raised  by  demurrer,  and,  if  not  made  until 
after  judgment,  are  too  late  to  be  considered : 
Fisher  v.  Busck,  64  M.  180. 

(b)    What  admitted  by  demurrer. 

621.  A  demurrer  to  special  counts  would 
not  admit  facts  stated  only  in  the  consolidated 
common  counts :  Rose  v.  Jackson,  40  M.  80. 

622.  Inferences  of  the  pleader  are  not  ad- 
mitted by  demurrer:  Dubois  v.  Hutchinson, 
40  M.  262. 

623.  A  demurrer  admits  only  what  is  well 
pleaded:  United  States  v.  Van  Auken,  96 
U.  S.  366. 

624.  A  demurrer  to  a  declaration  alleging 
plaintiff's  title  to  land  admits  such  title:  Stout 
v.  Keyes,  2  D.  184. 

626.  A  general  demurrer  admits  jurisdic- 
tion of  the  person:  Thompson  v.  Michigan 
Mut.  Ben.  Assoc.,  52  M.  522. 

(c)  Admissions  and  waivers  hy  plead- 
ing the  general  issue  and  going  to 
trial. 

As  to  effect  of  failing  to  deny  execution,  see 
supra,  VI,  (b). 

626.  The  plea  of  the  general  issue  in  forci- 
ble entry  proceedings  waives  irregularity  in 
summons  and  venire:  Falkner  v.  Beers,  2  D. 
117. 

627.  Pleading  to  the  merits  in  replevin 
waives  mere  clerical  defects  in  the  affidavit : 
Baker  v.  Dubois,  82  M.  92. 

As  to  waiver  of  jurisdictional  defects  and 
objections  by  pleading  to  the  merits,  see  Juris- 
diction, §§  44-54,  56-59,  61-63,  68. 

628.  The  plea  of  the  general  issue  admits 
plaintiffs  representative  character  as  admin- 
istrator or  executor:  Viekery  v.  Beir,  16  M. 
50 ;  Bachelder  v.  Brown,  47  M.  866. 

629.  But  not  where  suit  was  not  originally 
brought  by  him,  but  was  revived  in  his  favor, 
after  general  issue  pleaded,  upon  suggestion 
of  the  original  plaintiff's  death:  Viekery  v. 
Beir,  16  M.  50. 


680.  If  one  who  is  individually  sued  pleads 
the  general  issue  as  administrator,  he  cannot 
deny  the  jurisdiction:  Singer  Manuf.  Co.  v. 
Benjamin,  55  M.  330. 

631.  The  plea  of  the  general  issue  only  in 
an  action  brought  by  a  domestic  corporation  is 
an  admission  of  the  plaintiff's  corporate  exist- 
ence :  Smith  v.  Adrian,  1  M.  495 ;  Wilson  S.  M. 
Co.  v.  Spears,  50  M.  534. 

632.  In  an  action  by  a  national  bank  organ- 
ized in  this  state  the  plea  of  the  general  issue 
admits  its  corporate  existence:  Oarton  v. 
Union  City  Bank,  34  M.  279. 

633.  The  objection  that  a  county  should 
have  sued  in  its  own  name  upon  its  treasurer's 
bond,  given  to  the  board  of  supervisors,  is 
waived  if  not  pleaded  in  abatement:  Johr  v. 
St.  Clair  Supervisors,  38  M.  582. 

634.  By  pleading  the  general  issue  a  defend- 
ant sued  in  a  corporate  name  admits  that  it  is 
sued  in  the  right  name :  Lake  Superior  Build- 
ing Co.  v.  Thompson,  32  M.  293.  See  supra, 
§168. 

635.  The  plea  of  the  general  issue  is  not  an 
admission  of  facts  subsequently  occurring: 
Viekery  v.  Beir,  16  M.  50. 

686.  Pleading  the  general  issue  in  an  action 
for  slander  admits  the  falsity  of  the  words 
charged:  Fowler  v.  Gilbert,  88  M.  292. 

637.  When  a  demurrer  is  overruled  and  the 
party  pleads  over,  the  right  of  objection  is 
thereby  waived,  and  he  cannot  afterwards  ob- 
ject, on  error,  that  it  was  erroneously  over- 
ruled (sed,  quere) :  Wales  v.  Lyon,  2  M.  276. 

638.  Pleading  and  going  to  trial  precludes 
parties  from  setting  up  merely  technical  de- 
fects where  the  declaration  contains  a  good 
case  otherwise :  Grand  Rapids  A  I.  R.  Co.  v. 
Southwick,  30  M.  444. 

639.  When,  to  a  declaration  alleging  "a 
good  and  valuable  consideration,"  defendant 
pleads  the  general  issue,  he  thereby  waives  his 
right  to  a  more  specific  allegation,  and  con- 
sents  that  evidence  of  the  consideration  may 
be  introduced:  Keanv.  Mitchell,  13  M.  207. 

640.  Formal  defects  in  the  declaration 
should  be  taken  advantage  of  by  demurrer: 
Batheway  v.  Sackett,  82  M.  97;  Aldrich  v. 
Chubb,  85  M.  850. 

641.  If  a  declaration  alleges  a  substantial 
grievance  any  objections  for  mere  inartiflcial- 
ity  must  be  raised  by  demurrer:  Briggs  v. 
MUburn,  40  M.  512. 

642.  Mere  clerical  omissions  in  a  declara- 
tion can  be  reached,  if  at  all,  only  by  demur- 
rer :  Brown  v.  McHugh,  85  M.  50. 

643.  Defects  in  a  declaration  are  not  no- 
ticed if,  being  amendable,  they  have  not  been 
demurred  to:  Norton  v.  Colgrove,  41  M.  544. 
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644.  A  declaration  that  sets  forth  facts  in- 
telligibly cannot  be  objected  to  in  the  supreme 
court  for  lack  of  technical  accuracy  if  it  has 
not  been  demurred  to:  Burke  «.  Wither ,  42  M. 
837. 

645.  A  party  who  has  chosen  not  to  demur, 
and  has  taken  the  chance  of  a  trial  of  fact, 
cannot  obtain  a  reversal  upon  an  objection 
that  is  one  of  form  rather  than  of  substance: 
Seiber  v.  Price.  26  M.  518. 

646.  An  objection  to  a  declaration  for  not 
being  full  enough  should  be  taken  before 
going  on  with  the  trial :  Pettibone  v.  Modem, 
45  M.  881. 

647.  Defendant  waives  formal  defects  in  a 
declaration  by  patting  in  testimony :  Jenks  v. 
Broum,  38  M.  651. 

648.  Objections  to  the  form  of  pleadings 
raised  by  way  of  objections  to  the  admission 
of  evidence  are  not  favored:  Van  Middles- 
worth  v.  Van  Middlegworth,  82  M.  183. 

649.  When  issue  has  been  joined  on  the 
facts  without  demurrer  the  declaration  cannot 
be  held  fatally  defective  unless  inconsistent 
with  any  reasonable  ground  of  action :  Jack- 
ton  v.  Collins,  89  M.  557. 

660.  Failure  to  demur  concedes  the  suffi- 
ciency of  the  declaration  unless  the  defects 
are  snch  as  cannot  by  any  intendment  be  sup- 
plied or  overlooked :  Wilcox  v.  Toledo  A  A.  A. 
ft  Co.,  43  M.  584. 

651.  Objections  to  the  sufficiency  of  a  dec- 
laration should  be  raised  early  in  the  proceed- 
ings, so  that  parties  may  be  saved  the  expense 
and  delay  of  preparation  for  trial:  Gay  v. 
Farmers'  Mutual  Ins.  Co.,  51  M.  246. 

652.  While  the  plea  of  the  general  issue 
waives  technical  and  formal  objections  to  the 
declaration,  it  does  not  waive  the  essential 
allegations  of  a  cause  of  action:  Stoflet  v. 
Marker,  84  H.  818. 

653.  The  objection  that  the  declaration 
fails  to  state  a  cause  of  action  may  be  raised 
by  objecting  to  the  introduction  of  any  evi- 
dence: Ibid. 

654.  If  a  defendant  proposes  to  object  to 
the  introduction  of  any  evidence  under  the 
declaration  on  the  ground  that  no  right  of  ac- 
tion exists,  and  that  if  there  were  any  the  alle- 
gations of  the  declaration  do  not  show  him  to 
be  properly  impleaded,  he  should  demur  to 
the  declaration  instead  of  pleading  the  gen- 
eral issue  and  then  objecting,  unless  his  objec- 
tion goes  to  the  whole  merits  of  the  case  or 
caasti  of  action,  and  is  so  clear  that  the  decla- 
ration would  not  sustain  a  judgment  even  if 
the  plaintiff  should  recover  on  the  merits: 
Rowland  v.  Kalamazoo  Poor  Superintendents, 
48  M.  553. 


666.  A  declaration  is  not  open  to  objection 
for  defects  after  pleading  to  the  merits  unless 
the  defects  are  fatal,  and  even  then  objection 
should  be  taken  before  the  parties  are  put  to 
the  expanse  of  preparing  for  trial :  Bauman  v. 
Bean,  57  M.  1. 

656.  If  a  declaration  does  not  state  a  cause 
of  action  it  should  be  demurred  to,  instead  of 
waiting  to  object  to  the  introduction  of  evi- 
dence under  it :  Oeveke  v.  Grand  Rapids  <fc  I. 
R.  Co.,  57  M.  589. 

667.  Fatal  objections  to  a  declaration 
should  be  taken  by  demurrer.  If  the  defend- 
ant delays  to  take  them  until  the  trial,  all  in- 
tendments should  be  against  him,  and  if  it  is 
possible  to  sustain  the  case  by  amendments 
they  should  be  permitted :  Barton  v.  Gray,  48 
M.  164. 

658.  A  defendant  who  claims  that  a  decla- 
ration is  defective  on  its  face,  but  omits  to 
demur,  and  seeks  to  raise  the  question  for  the 
first  time  by  a  general  objection  on  the  trial 
to  the  admission  of  any  evidence,  will  be  held 
to  strict  rules  and  required  to  be  very  precise, 
at  least  where  it  is  not  made  to  appear  that 
the  real  justice  of  the  case  has  been  over- 
reached :  Jennison  v.  Haire,  29  M.  207. 

669.  Formal  defects  in  pleadings,  even  if 
not  amendable,  should  be  brought  to  the 
court's  attention  at  the  earliest  reasonable  op- 
portunity, if  the  opposite  party  means  to  rely 
on  them.  And  if  the  defect  is  one  that  would 
be  cured  by  verdict,  the  trial  judge  should 
either  disregard  it  or  direct  amendment  to  be 
made  and  the  trial  to  proceed,  and  if  this  takes 
defendant  by  surprise  he  can  continue  the  case 
on  a  proper  showing:  Sutton  v.  Van  Akin,  51 
M.  468. 

X.  Aides   by   verdict  ob  judgment. 

660.  A  verdict  on  the  merits  cures  a  for- 
mal defect  in  a  declaration:  Sutton  v.  Van 
Akin,  51  M.  468. 

661.  Want  of  venue  in  the  margin  of  a 
declaration  which  located  the  injury  com- 
plained of  upon  land  in  the  county  where  suit 
was  brought  held  cured  by  H.  S.  §  7685  after 
trial  by  the  court :  Grand  Rapids  A  I.  R.  Co. 
v.  Southunck,  30  M.  444. 

662.  H.  S.  §  7635.  subd.  8,— curing  the 
omission  of  allegations  of  matter  without 
proving  which  such  verdict  should  not  have 
been  rendered, —  was  intended  to  adopt  the 
common-law  rule:  Kean  v.  Mitchell,  18  M. 
207 ;  Delashman  v.  Berry,  21  M.  516. 

663.  If  the  pleadings  put  in  issue  a  mere 
nudum  pactum,  no  consideration  can  be  pre- 
sumed to  have  been  proved,  because  none  ap- 
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pears  to  have  been  claimed  to  exist ;  and  a  ver- 
dict will  not  cure  the  defect:  Ibid. 

664.  A  verdict  cures  a  defective  statement 
of  a  title  or  cause  of  action,  but  not  the  state- 
ment of  a  defective  title  or  cause  of  action : 
Lincoln  v.  Cambria  Iron  Co.,  103  U.  S.  412. 

665.  A  fact  necessary  to  be  proved  to  jus- 
tify a  recovery,  not  averred  in  the  declaration, 
if  it  be  plainly  inferable  from  any  fact  stated 
in,  or  by  the  case  made  by,  the  declaration, 
will,  after  verdict,  be  presumed  to  have  been 
proved:  Delashman  v.  Berry,  21  M.  516. 

666.  Where  to  infer  a  fact  omitted  to  be 
alleged,  but  necessary  to  be  proved,  would  be 
to  go  outside  of  the  declaration  and  to  depart 
from  the  theory  of  the  action  presented  by  it, 
the  omission  is  not  cured  by  verdict:  Ibid. 

667.  A  defective  statement  of  the  consid- 
eration cannot  be  taken  advantage  of  on  the 
trial  of  an  issue  of  fact  by  objection  to  the 
admission  of  evidence  to  establish  the  plaint- 
iffs case ;  and  after  verdict  for  the  plaintiff 
the  allegation  will  be  sufficient  to  sustain  it : 
Kean  v.  Mitchell,  13  M.  207. 

668.  A  defective  allegation  of  consider- 
ation will  be  cured  by  verdict  when,  from  the 
issue  as  actually  made,  it  can  fairly  be  pre- 
sumed that  the  evidence  necessary  to  establish 
a  case  was  given  under  it:  Ibid. 

669.  A  statement  of  a  consideration  in  a 
declaration  in  assumpsit,  so  defective  as  to  be 
demurrable,  will  nevertheless  be  held  good 
after  verdict  if  the  consideration  referred  to 
can  possibly  be  valid :  Dickinson  v.  Dustin,  21 
M.561. 

670.  An  averment  in  a  declaration  in  an 
action  of  debt  upon  a  bond  given  on  appeal 
from  a  judgment  of  a  circuit  court  commis- 
sioner to  the  circuit  court,  in  a  proceeding  to 
obtain  restitution  of  premises  under  H.  S. 
§  8807,  that  the  defendant  "  did  not  forthwith 
pay  the  rent  due  or  to  become  due,"  is  not 
equivalent  to  an  averment  that  any  rent  was 
actually  due ;  and  for  that  reason  the  declara- 
tion would  be  demurrable;  yet  it  contains, 
nevertheless,  such  an  argumentative  state- 
ment that  some  rent  was  due,  or  was  at  least 
claimed  to  be  due,  that,  after  verdict,  proof 
of  this  fact  may  be  presumed,  and  the  judg- 
ment entered  thereon  sustained :  Delashman  v. 
Berry,  21  M.  618. 

671.  But  where,  on  such  a  declaration,  the 
plaintifFa  right  to  recover  depends  upon  the 
fact  that  he  has  obtained  restitution  of 
the  premises,  an  averment  that  the  circuit 
court  "  adjudged  that  the  said  complainant  in 
3aid  suit  have  restitution  of  the  premises," 
and  the  breach  assigned  being  that  the  com- 
plainant had  "  obtained  restitution  of  the  same 


as  aforesaid,"  would  not  only  be  demurrable, 
but  the  defect  would  not  be  cured  by  a  ver- 
dict; because  the  pleader  does  not  base  his 
right  to  recover  upon  the  actual  restitution  of 
the  premises —  which  was  an  essential  fact  in 
the  condition  of  the  bond — but  upon  his  hav- 
ing obtained  a  judgment  of  restitution ;  thus 
claiming  that  the  judgment  itself  constituted 
restitution.  Upon  such  a  theory  there  can  be 
no  inference  of  actual  restitution ;  and  a  judg- 
ment founded  upon  it  would  be  erroneous: 
Ibid. 

672.  The  use  in  a  declaration  of  the  word 
"fraudulently,"  in  reference  to  the  course  of 
the  defendant,  implies  a  scienter,  and  is  an  ar- 
gumentative allegation  of  the  defendant's 
knowledge,  which,  if  not  demurred  to,  is  cured 
by  the  verdict:  Beebe  v.  Knapp,  28  M.  53. 

673.  Where  the  action  chosen  is  foreign  to 
any  right  claimed,  there  is  no  necessity  for  a 
demurrer  or  plea  in  abatement;  the  court  has 
no  right  to  give  a  judgment  for  plaintiff: 
Grand  Rapids  v.  Whittlesey,  38  M.  109. 

674.  The  statute  of  amendments  protects 
a  judgment  after  verdict  where,  although  an 
averment  in  the  declaration  was  dropped  by 
the  abandonment  of  the  counts  containing  it, 
both  sides  went  fully  into  proofs  relating  to  it, 
without  objection,  and  it  was  apparent  that 
the  def enoe  was  not  misled :  Barton  v.  Gray, 
67  M.  624. 

675.  Where  not  demurred  to,  a  declaration 
for  negligent  injury  must  be  held  sufficient, 
after  verdict,  if  it  stated  a  cause  of  action 
though  it  did  not  specify  the  negligence,  and 
especially  if  it  counted  upon  other  negligence 
which  it  did  set  forth.  So  held  where  a  work- 
man sued  his  employer  for  an  injury  suffered 
from  the  use  of  defective  machinery  and  did 
not  point  out  the  defect,  but  also  averred  as 
negligence  that  he  had  been  set  at  work  that 
was  outside  the  scope  of  his  employment: 
Broderick  v.  Detroit  Union  Depot  Co.,  66  M. 
261. 

676.  A  declaration  in  assumpsit  on  the 
common  counts,  which,  after  stating  the  sev- 
eral causes  of  action,  omits  to  allege  an  ex- 
press promise,  though  bad  on  special  demurrer, 
is  cured  by  judgment:  Board  v.  Little,  7  M. 
468. 

677.  Where  a  declaration  contains  in  sub- 
stance a  cause  of  action,  and  the  general  issue 
is  pleaded,  the  court  will,  after  judgment, 
presume  that  all  inaccuracies  and  defects  in 
the  plaintiff's  statement  of  his  cause  of  action 
were  supplied  by  proof  upon  the  trial:  Stange 
v.  Clemens,  17  M.  402. 

678.  Where  a  declaration  based  upon  a 
promise,  though  framed  on  the  theory  that 
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the  action  should  be  one  on  the  case,  suffi- 
ciently sets  forth  the  contract  and  the  breach, 
and  shows  how  plaintiff  was  damnified  by 
being  compelled  to  pay  the  demand  himself 
under  legal  compulsion,  it  is  held  sufficient 
after  judgment  if  the  note  to  which  the  prom- 
ise related  was  a  joint  and  several  one :  Potter 
v.  BrotcH,  85  M.  874. 

679.  A  judgment  on  default  is  not  affected 
by  a  defective  statement  in  the  declaration  of 
the  residence  of  parties,  the  defect  being  cured 
by  BL  a  §  7635,  subd.  4 :  EUiott  v.  Farwell,  44 
M.  186. 

680.  Where,  to  the  whole  of  a  declaration 
containing  several  counts,  defendant  pleaded 
non  assumpsit  and  also  not  guilty,  and  the 
jury  passed  upon  but  one  issue,  it  was  held 
that  either  plea  was  good  after  verdict,  and 
that,  as  the  plea  of  non  assumpsit  met  the 
whole  declaration,  the  other  plea  might  be 
stricken  off,  even  after  error  brought:  The 
JUilwaukie  v.  Hate,  1  D.  306. 


PLEDGE. 

1.  A  pledge  merely  passes  the  possession,  or 
at  most  a  special  property,  to  the  pledgee, 
with  a  right  of  retainer  until  the  debt  is  paid 
or  the  other  engagement  is  fulfilled :  Tannahill 
v.  Tuttle,  8  M.  104. 

Further  as  to  pledge,  see  Bailment,  TV. 


POOR. 

As  to  appointment  and  removal  of  superin- 
tendents of  the  poor,  see  Offickhs,  §5  20,  21, 
29-88. 

1.  In  their  statutory  capacity  as  owners  and 
managers  of  farm  property  superintendents  of 
the  poor  are  liable  for  injuries  to  adjoining 
owners  from  their  negligent  management: 
Rowland  v.  Kalamazoo  Poor  Superintendents, 
49  M.  553. 

2.  Under  EL  S.  §  1757,  two  of  the  three  county 
superintendents  of  the  poor  possess  the  power 
of  the  board  whenever  they  unite  in  action ; 
it  is  within  their  power,  without  an  authoriza- 
tion from  the  board  at  a  formal  meeting,  to 
contract  for  the  purchase  of  a  mowing  and 
reaping  machine  for  use  on  the  county  farm : 
Osborne  v.  Macomb  Poor  Superintendents,  26 
M.  66. 

3.  When  application  is  made  by  a  pauper 
to  a  county  superintendent  of  the  poor  under 
C.  L.  1857,  §  1439  (see  H.  S.  §  1762),  the  super- 
intendent has  full  power  to  provide  such  tem- 
porary relief  as  he  may  deem  proper,  without 
any  of  the  restrictions  or  qualifications  im- 
posed upon  directors  of  the  poor  on  similar 
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applications  by  §§  1443  and  1444.  And  in 
granting  temporary  relief,  and  in  determin- 
ing who  are  proper  subjects  for  temporary 
and  permanent  relief,  a  single  member  pos- 
sesses the  whole  power  of  the  board :  Ilewitl 
v.  Macomb  Poor  Superintendents,  5  M.  166. 

4.  Township  directors  of  the  poor  cannot 
incur  liability  on  behalf  of  their  townships  by 
employing  physicians  to  perform  surgical 
operations  upon  paupers:  Barber  v.  Saginaw, 
34  1152. 

See  Crrres  and  Villages,  §  111. 

6.  An  affidavit  to  recover  a  penalty  for 
bringing  a  pauper  from  another  state  into  a 
county  in  this  state,  with  intent  to  make  such 
pauper  a  charge  to  said  county,  must,  to  give 
the  court  jurisdiction,  state  the  facts  positively 
or  give  the  circumstances  upon  which  affiant 
has  good  reasons  to  believe  they  exist:  Luton 
v.  Palmer,  70  M.  152. 

6.  A  father  may  be  compelled  to  support 
his  adult  children  if  they  become  a  public 
charge:  Stilton  v.  Oibbs,  68  M.  280. 

7.  But  to  make  their  father  so  liable  adult 
children  must  be  "poor  persons"  within  the 
meaning  of  H.  S.  g  1741 :  Clinton  v.  Laning, 
01  M.  355. 

8.  The  proceeding,  under  H.  S.  ch.  41,  to 
compel  the  support  of  poor  persons  by  their 
relatives,  are  summary  in  character,  and  are 
not  according  to  the  course  of  the  common 
law :  Smith  v.  Lapeer  Poor  Superintendent!, 
34  M.  58. 

9.  And  the  order,  under  H.  a  §  1748,  in 
such  proceedings  is  not  a  judgment,  and  can- 
not be  reviewed  on  writ  of  error.  It  is  to  be 
enforced  by  attachment :  Ibid. 

10.  The  notice  required  by  H.  a  §  1742  to 
be  given  to  the  relatives  of  an  insane  child  is 
essential  to  give  the  circuit  court  jurisdiction 
of  proceedings  by  superintendents  of  the  poor 
to  charge  such  relatives  with  his  support: 

i  North  v.  Joslin,  59  M.  624. 

11.  A  petition  for  discharge  as  an  insolvent 
which  only  professes  to  set  forth  in  the  sched- 
ule such  property  as  is  not  exempt  from  exe- 
cution, and  the  affidavit  verifying  which 
omits  the  clause  required  by  the  statute  to  be 
contained  therein,  "  that  I  have  in  no  instance 
created  or  acknowledged  a  debt  for  a  greater 
sum  than  I  honestly  owed,"  is  so  defective  as 
to  give  the  officer  to  whom  it  is  presented  no 
jurisdiction:  Young  v.  Stephens,  9  11  500. 


POWERS. 
t 
1.  Where  several  persons  are  empowered 
by  law  to  execute  a  public  trust  or  power,  and, 
in  the  execution  thereof,  all  are  present  to  de- 
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liberate,  the  act  of  a  majority  will  be  valid : 
Scott  v.  Detroit  Young  Men's  Society,  1  D.  119. 

2.  They  will  all  be  presumed  to  have  been 
present,  and  to  have  deliberated  upon  the 
act,  unless  the  contrary  expressly  appears: 
ibid. 

3.  Where  the  donee  of  a  power  to  be  exe- 
cuted by  conveyance  to  another  attaches  un- 
authorized conditions,  such  conditions  are 
void  and  the  deed  good.  But  only  the  grantee 
and  those  in  privity  with  him  are  entitled  to 
question  the  act :  Ready  v.  Kearsley,  14  M.  215. 

4.  Where  a  power  is  conferred,  a  resort  to 
the  usual  means  in  its  execution  must  be 
understood  as  intended,  unless  others  are  in- 
dicated: Grower  v.  Huekins,  26  M.  476. 


PRACTICE. 

L  Notice  of  tbial;  continuances. 

(a)  Notice  of  trial. 

(b)  Continuances. 

IL  FOBH  AND  METHOD  OF  TBIAL. 

(a)  Trial  in  general. 

(b)  Jury  trial. 

(c)  Trial  by  court;  findings. 
in.  The  trial. 

(a)  Impanelling  jury. 

(b)  Right  to  open  and  close. 

(c)  Conduct  of  trial. 

1.  Generally. 

2.  Opening  case ;  arguments. 

3.  Conduct  of  jury. 

(d)  Special  questions  and  answers; 

failure  to  answer. 

(e)  The  verdict. 

1.  Upon  what  based;  consist- 

ency with  pleadings  or  spe- 
cial findings. 

2.  Form;  amendment. 

8.  What    covers;     conclusive- 
ness. 

4.  Directing  verdict;  duress. 

(f)  Nonsuit. 

(g)  New  trial. 

(h)  Arrest  of  judgment. 
IV.  Motions,  notices  and  orders. 

I.  Notice  of  trial;  time. 

(a)  Notice  of  trial. 

1.  R.  8.  §  1846,  p.  463,  §  4(H.  a  §  7551),  re- 
quiring written  notice  of  trial  of  issues  in 
the  circuit  court,  was  not  repealed  by  the  act 
of  April  3, 1848,  entitled  "  An  act  to  regulate 
and  define  the  jurisdiction  of  the  circuit  and 
county  courts:"  Storey  v.  Child,  2  M.  107. 


2.  At  least  fourteen  full  days  must  elapse 
between  the  day  of  service  of  notice  of  trial 
and  the  first  day  of  the  next  term:  Arnold  v. 
Nye,  23  M.  286,  29a 

3.  Parties  stand  on  the  same  footing,  under 
the  rules  for  serving  notice  of  trial,  as  attor- 
neys, if  they  employ  no  attorneys:  Greenwood 
School  District  v.  St.  Clair  Circuit  Judge,  41 
M.549. 

4.  Service  of  notice  of  trial  by  mail  is  suffi- 
cient if  made  on  an  attorney  or  on  a  party  who 
appears  in  person  in  an  appeal  case  at  the  cir- 
cuit: Ibid. 

5.  An  action  based  in  part  on  a  charge  of 
conspiracy  was  noticed  for  trial  without  bring- 
ing in  a  portion  of  the  defendants.  A  defend- 
ant who  had  pleaded  asked  that  the  case  be  set 
down  for  trial  on  a  day  certain,  and  at  the  day 
fixed  objected  that  the  others  had  not  been 
brought  in.  On  motion  the  plaintiff  was  al- 
lowed to  discontinue  as  to  those  who  had  not 
been  brought  in.  Held,  that  the  right  to  ob- 
ject to  the  irregularity  in  noticing  the  case  for 
trial  was  cut  off  by  consenting  to  go  to  trial 
and  by  the  order  of  discontinuance,  and  that 
it  was  of  no  consequence  that  the  discontinu- 
ance was  not  entered  on  the  record,  and  that 
there  was  no  formal  amendment  of  the  dec- 
laration :  Cook  v.  Perry,  48  M.  628. 

6.  Where  a  notice  of  trial  is  required  to  be 
posted  "  in  some  conspicuous  place"  in  a  cer- 
tain office,  the  affidavit  should  state  that  it 
was  put  in  a  conspicuous  place,  and  should 
mention  the  place:  People  v.  Bacon,  18  M. 
247. 

7.  A  judgment  rendered  on  issue  joined 
without  notice  of  trial  or  appearance  at  the 
trial  should  be  set  aside  on  motion.  And  if  no 
proof  of  notice  appears  on  the  files  the  defend- 
ant is  entitled  to  have  judgment  set  aside  un- 
less the  plaintiff  proves  notice:  Ibid. 

As  to  notices  of  trial  in  cases  appealed  from 
justices,  see  Appeal,  §§  521-523. 

As  to  notice  of  trial  of  probate  appeal,  see 
Appeal,  g§  896-398. 

(b)  Continuances. 

As  to  continuances  in  criminal  cases,  see 
Crimes,  IV,  (o),  1. 

As  to  adjournments  in  justices'  courts,  see 
Justices  of  the  Peace,  IV,  (a). 

8.  The  right  to  continue  is  incident  to  the 
power  to  hear  and  determine  causes :  Caswell 
v.  Ward,  2  D.  874. 

9.  Adjournments  of  the  circuit  court  from 
day  to  day  during  the  same  term  are  not  con- 
tinuances which  require  to  be  stated  in  the 
record:  The  MUwaukie  v.  Hale,  I  D.  806. 
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10.  An  amendment,  at  the  trial,  of  the  dec- 
laration, materially  changing  the  issue,  en- 
titles defendant  to  a  continuance  with  costs 
for  the  term:  Jennings  v.  Sheldon,  58  M. 
431. 

11.  Where  a  cause  has  been  noticed  for  in- 
quest under  circuit  court  role  90,  though  no 
affidavit  of  merits  be  filed,  the  defendant  may 
produce  witnesses  on  the  inquest, —  not,  of 
course,  to  make  out  any  substantial  defence  to 
the  cause  of  action,  but  to  show  the  correct 
amount  due  or  quantum  of  recovery;  and 
he  may  therefore  move  for  a  continuance  of 
the  cause :  Begole  v.  Ionia  Circuit  Judge,  32 
M.  61. 

12.  The  probate  court  cannot  direct  a  con- 
tinuance in  condemnation  proceedings  pend- 
ing before  a  commissioner  appointed  by  it: 
Jf.  C.  R.  Co.  v.  Tuscola  Probate  Judge,  48  M. 
638. 

13.  A  void  proceeding  cannot  be  adjourned 
into  validity:  White  v.  Spaulding,  50  M.  22. 

14.  Execution  does  not  lie  to  enforce  an 
order  imposing  costs  as  a  condition  to  a  con- 
tinuance, when  the  continuance  has  been 
waived :  Henderson  v.  Wayne  Circuit  Judge, 
40  M.  344. 

Refusal  to  grant  continuance  in  Quo  War- 
ranto, when  not  ground  for  new  trial,  see 
that  title,  g  82. 

IT.     FOBH  AND   METHOD   OF   TftlAL. 

(a)  Trial  in  general. 

16.  It  menu  that  a  plaintiff  cannot  be  de- 
barred from  trying  issues  not  met  by  the  plea 
merely  because  he  is  in  default  for  not  reply- 
ing; to  a  defence  which  covers  a  part  of  the 
issues  only:  Snyder  v.  Quarton,  47  M.  211. 

18.  After  a  trial  has  begun,  the  defence 
cannot  be  excluded  for  defendant's  refusal  to 
pay  his  proportion  of  the  stenographer's  fees: 
Wheaton  v.  Atlantic  Powder  Co.,  41  M.  718. 

17.  It  is  a  mistrial  where  parties  submit  a 
case  upon  a  partial  showing  in  connection 
with  an  agreed  statement  of  facts,  and  stipu- 
late that  the  court  shall  submit  the  case  upon 
certain  questions  only,  and  that  a  particular 
verdict  should  be  taken  if  he  shall  be  of  a  cer- 
tain specified  opinion  and  shall  so  charge  the 
jury:  Watte  v.  Tittabaicassee  Boom  Co.,  47 
M.  540. 

18.  When  a  stipulation  consenting  to  a  dis- 
continuance has  been  made  by  competent 
persons,  and  a  subsequent  motion  to  strike  it 
from  the  files  has  been  denied,  the  court  can- 
not proceed  with  the  case  so  long  as  the  stipu- 
lation has  not  been  in  some  way  impeached 


or  the  interests  of  counsel  or  of  third  persons 
involved:  Kittridge  v.  Toledo,  A.  A.  A  Q.  T. 
R.  Co.,  58  M.  354. 

(b)  Jury  trial. 

10.  The  right  to  trial  by  jury  is  waived  in 
civil  cases  by  neglecting  to  demand  it,  and  if 
the  judge  orders  one  for  his  own  satisfaction 
it  does  not  concern  the  parties.  But  where 
neither  party  has  demanded  a  jury,  the  as- 
signment of  the  case  for  a  particular  day  in 
term  is  a  plain  iDtimation  that  no  jury  will  be 
called :  Mabley  v.  Superior  Court  Judge,  41 
M.  81. 

20.  When  the  trial  of  an  appeal  in  probate 
matter  involves  questions  of  fact,  a  party  is 
entitled,  under  H.  a  §  0788,  to  a  jury  if  he 
insists  upon  it :  Orovier  v.  Hall,  28  M.  7 ;  Wie- 
ner v.  Mabley's  Estate,  70  M.  271. 

21.  And  if  the  jury  disagree,  the  court 
should  call  another  jury  if  either  party  re- 
quests it:  Orovier  v.  Hall,  28  M.  7. 

22.  Said  §  6788  does  not  prevent  a  trial  by 
the  court  without  a  jury  if  neither  party  de- 
mands one:  Baptist  Missionary  Union  v. 
Peek,  0  M.  446. 

S3.  A  previous  reference  and  trial  thereon 
had  before  a  referee  under  a  stipulation  will 
not  cut  off  the  right  to  a  jury  trial  where  a 
new  trial  has  been  ordered  on  reversal  by  the 
supreme  court :  Hopkins  v.  Sanford,  41  M.  243. 

As  to  right  of  jury  trial  and  the  waiver 
thereof,  see  Constitutions,  III,  (c). 

As  to  waiver  of  jury  trial  on  bill  to  annul 
marriage,  see  Equity,  §  1148. 

(c)  Trial  by  court;  findings. 

As  to  findings  in  Ejectment,  see  that  title, 
§g  168-175. 

24.  A  case  made  before  trial  under  H.  S. 
§  6469  must  be  signed  by  the  parties  or  their 
attorneys,  and  filed  with  the  clerk:  Farrand 
v.  Bentley,  6  M.  281. 

25.  Such  a  case  is  not  a  mere  stipulation 
concerning  evidence,  from  which  inferences 
of  fact  are  to  be  drawn ;  but  it  is  equivalent  to' 
a  finding  of  facts  by  a  court,  or  the  special 
verdict  of  a  jury,  in.  which  every<facfr  neees-  . 
sary  to  a  recovery  must  be  expressly  found : 
Goodrich  v.  Detroit,  12  M.  279. 

28.  Where,  therefore,  a  contractor  claimed' 
to  recover  of  the  city  of  Detroit  the  contract 
price  of  a  certain  public  work,  on  the  ground 
of  negligence  on  the  part  of  tho  city  in  col- 
lecting the  assessment  therefor,  and  a  case 
was  agreed  upon  and  submitted  to  the  court. 
which  only  set  forth  the  steps  which  the  cit^ 
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had  taken  for  the  collection,  it  was  held  that 
the  court  had  no  right,  upon  such  a  case,  to 
find  the  fact  of  negligence  from  the  facts 
agreed  upon  and  Bet  forth :  Ibid. 

27.  A  stipulation  of  facts  for  purposes  of 
judgment  must  be  treated  as  a  special  verdict ; 
and  if  it  does  not  unequivocally  show  a  liabil- 
ity the  case  must  fail,  as  the  burden  of  proof 
is  on  the  plaintiff:  Qiltett  v.  Detroit  Board  of 
Trade,  46  M.  809. 

28.  H.  S.  §  6486,  providing  for  trials  by 
the  court  unless  a  jury  is  demanded,  applies 
to  a  case  where  a  claim  is  filed  under  H.  S. 
§  7886  by  a  defendant  in  ejectment  for  the 
value  of  improvements  on  the  premises :  Rate- 
son  v.  Parsons,  6  M.  401. 

20.  The  credibility  of  testimony  and  its  suf- 
ficiency to  support  a  finding  are  to  be  deter- 
mined by  the  trial  judge  when  be  sits  without 
a  jury:  Edwards  v.  Nelson,  61  M.  121. 

30.  In  a  case  tried  by  a  judge  without  a 
jury  it  is  for  the  trial  judge  himself,  and  not 
for  the  supreme  court,  to  decide  what  conclu- 
sions the  evidence  will  warrant:  Butts  v. 
Davis,  60  M.  810. 

81.  In  an  action  tried  without  a  jury  it  is 
for  the  trial  judge,  and  not  for  the  supreme 
court,  to  hear  argument  as  to  tbe  fores'  of  the 
evidence,  and  as  to  inferences  and  presump- 
tions, and  to  draw  therefrom  and  state  tbe 
necessary  conclusions  of  fact:  Berrien  County 
Treasurer  v.  Bunbury,  46  M.  79. 

32.  H.  S.  §  6486,  which  requires  the  circuit 
judge  who  tries  a  case  without  a  jury  to  give 
his  decision  on  or  before  the  first  day  of  the 
term  succeeding  that  in  which  tbe  cause  was 
submitted,  is  directory  merely:  Rawson  v. 
Parsons,  6  M.  401 ;  Stansell  v.  Corning,  21  M. 
242,  245. 

33.  Whether,  in  ordinary  cases  tried  by  the 
court  without  a  jury  under  H.  S.  §  6486,  the 
"decision"  must  be  written  and  filed  with 
the  clerk,  quere;  but  a  special  finding  or  ver- 
dict by  the  court  acting  in  tbe  place  of  a  jury — 
e.  g. ,  in  ejectment,  where  there  is  a  claim  for 
improvements  —  must  be  written  and  filed  be- 
fore judgment  can  be  rendered  upon  it:  Rate- 
son  v.  Parsons,  6  M.  401. 

34.  In  all  cases  where  the  cause  is  tried  be- 
fore the  court  without  a  jury,  the  decision  of 
the  court  is  required  to  be  in  writing  and  filed 
with  the  clerk:  Delashman  v.  Berry,  20  M. 
292. 

35.  By  a  long  practical  construction  the 
signing  of  the  judgment  by  the  judge  is 
equivalent  to  a  finding  of  facts,  except  in 
those  cases  where  a  special  finding  is  needed ; 
but  such  a  practice  will  not  be  extended  be- 

.  yond  cases  where  the  finding  is  general,  and 


made  in  term  by  the  judge  who  tried  the 
cause:  Cleveland  v.  Stein,  14  M.  888. 

86.  No  written  request  for  a  finding  by  tbe 
circuit  judge  is  necessary,  except  where  a 
party  desires  a  detailed  finding  on  the  facts  in 
the  case  as  well  as  on  the  law  points:  People 
v.  Littlejohn,  11  M.  60. 

87.  A  finding  of  facts  should  be  obtained 
as  well  as  the  conclusions  of  law  dependent 
thereon,  if  a  party  to  an  action  at  law  tried 
without  a  jury  desires  the  supreme  court  to 
review  the  whole  case:  Butts  v.  Davis,  60  M. 
310. 

38.  Requests  for  findings  must  be  made  be- 
fore judgment :  Broton  v.  Haak,  48  M.  229. 

39.  A  special  finding  made  by  the  court 
without  special  request  will  have  the  same 
effect  as  if  made  with  it :  Delashman  v.  Berry, 
20  M.  292. 

Special  finding  presumed  to  have  been  made 
on  request,  see  Error,  g  679. 

40.  The  omission  to  find  the  facts  and  law 
before  giving  judgment  is  not  an  error  of 
which  the  party  who  did  not  request  it  can 
complain:  Cook  v.  Wiles,  43  M.  439. 

41.  It  is  not  necessary  to  respond  to  every 
special  request  to  find  propositions,  either  of 
law  or  facts,  so  long  as  the  refusal  does  not 
prejudice:  Babcock  v.  Beaver  Creek,  65  M. 
479. 

As  to  effect  of  incomplete  or  defective  find- 
ings, or  of  failure  to  make  findings,  or  to  pass 
upon  propositions  submitted,  see  Error, 
§§  227-231,  412,  467,  471, 475, 496,  497, 504, 693, 
700,  703,  704. 

42.  A  finding  of  facts  made  and  filed  after 
the  judge  who  tried  the  cause  has  resigned  is 
a  nullity:  Ells  v.  Rector,  82  M.  379. 

43.  A  special  finding  by  the  court  on  a  trial 
without  a  jury  comes  in  place  of  a  special  ver- 
dict and  serves  all  its  purposes:  Delashman  v. 
Berry,  20  M.  293. 

44.  Where  a  court  tries  a  cause  without  a 
jury  and  finds  the  facts  specially,  the  proceed- 
ing is  analogous  to  that  for  special  verdict  of 
a  jury ;  and  these  findings  are,  under  the  stat- 
ute, substantially  a  special  verdict,  and  all  the 
material  facts  established  should  appear 
therein :  Adams  v.  Champion,  81  M.  233. 

45.  Special  findings  of  fact  are  to  be  con- 
sidered as  in  tbe  nature  of  a  special  verdict, 
and  construed  by  the  same  rules.  Nothing 
can  be  inferred,  supplied  or  added:  Burk  t\ 
Webb.  82  M.  173;  Slielden  v.  Dutcher,  85  M.  10. 

46.  The  findings  or  any  material  part  of 
them  must  be  supported  by  evidence:  Hub- 
bardston  Lumber  Co.  v.  Bates,  81  M.  158. 

47.  A  finding  may  be  construed  in  connec- 
tion with  the  pleadings  if  these  contain  suffl-. 
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cient  data  to  rapport  it:  Edwards  v.  Nelson^ 
51  M.  181. 

48.  A  statement  in  a  finding  of  facts  that 
the  declaration  averred  the  defendant  to  be  a 
foreign  corporation  has  no  legal  importance, 
and  an  exception  to  it  as  untrue  raises  no  ques- 
tion of  law ;  the  pleading  cannot  be  changed 
by  thus  imputing  to  it  something  it  has  not: 
JEarle  v.  Westchester  Fire  Ins.  Co.,  29  M.  414. 

49.  Every  finding  is  the  responsible  act  of 
the  judge,  and  it  is  not  very  important  by 
what  name  it  is  called ;  if  his  mind  has  reached 
conclusions  which  involve  questions  of  fact, 
they  must  prevail,  even  though  mixed  with 
legal  inquiries,  unless  illegally  reached:  OU- 
latn  v.  Boynton,  36  M.  286. 

50.  An  inference  of  fact  drawn  from  evi- 
dence cannot  be  made  matter  of  law  by  set- 
ting it  up  as  such  in  a  finding:  Hogelskamp 
v.  Weeks,  87  M.  428. 

61.  Where  individual  findings  of  fact  are 
complete  in  themselves  and  stand  in  lieu  of 
special  verdicts,  all  that  are  evidently  intended 
as  findings  of  fact  will  be  so  treated  even  if 
they  are  classed  by  mistake  with  conclusions 
of  law :  Taylor  v.  Qladwin,  40  M.  232. 

52.  Conclusions  of  law  are  not  findings  of 
fact,  although  so  called:  Breitung  v.  Lin- 
dauer,  87  M.  217. 

63.  A  conclusion  of  law  cannot  be  held  un- 
warranted by  the  general  finding,  where  no 
special  finding  is  asked  for,  if  it  does  not  dis- 
tinctly appear  that  all  the  evidence  is  given 
in  the  record ;  and  this  is  so  though  the  prob- 
ability is  that  all  the  evidence  is  given :  Oass 
v.  Van  Wagner,  68  M.  610. 

64.  A  judge's  finding  of  facts  under  cir- 
cuit court  rule  87  mast  be  taken  together  as 
a  whole ;  and  where  it  states  something  which 
the  other  facts  found  show  he  could  not  have 
found  literally  as  a  fact,  the  supreme  court 
will  so  construe  it,  if  possible,  as  to  make  the 
finding  consistent  as  a  whole:  First  National 
Bank  v.  Crowley,  24  M.  492. 

55.  A  finding  should  afford  the  means  for 
its  own  interpretation  and  for  fixing  its  own 
sense,  and  should  be  sufficiently  distinct  and 
definite  to  enable  the  court  to  decide  upon  the 
proper  judgment:  any  clause  that  is  equally 
open  to  two  meanings,  one  of  which  imports 
lawful  and  the  other  unlawful  action,  should 
be  received  in  the  former  sense:  Brown  x>\ 
MeHugh,  86  M.  483. 

56.  Where,  as  a  conclusion  of  law  from  a 
finding  of  facts,  the  judge  holds  the  plaintiff 
entitled  to  recover,  the  finding  must  contain 
all  the  facts  and  circumstances  necessary  to 
make  out  a  cause  of  action :  Wood  v.  La  Rue, 
9M.158. 


67.  A  judgment  on  a  finding  must  rest  on 
the  actual  state  of  facts  as  obtained  and  re- 
ported, and  cannot  be  aided  by  facts  not 
embodied  in  the  finding.  Nor  can  facts  of 
equivocal  import  be  made  certain  by  conject- 
ure, nor  can  grounds  of  illegality  be  pre- 
sumed :  Brownv.  MeHugh,  86  M.  483. 

58.  The  finding  of  facts  must  set  forth  the 
facts  found,  and  not  merely  the  evidence  tend- 
ing to  prove  them :  Trudo  v.  Anderson,  10  M. 
857;  Thomas  v.  Sprague,  13  M.  120. 

69.  A  finding  of  facts  should  state  conclu-' 
sions  of  fact,  and  not  merely  evidence:  Yel- 
verton  v.  Steele,  40  M.  538. 

60.-  A  special  finding  by  a  trial  judge  must 
consist  of  something  more  than  an  informal 
statement  made  up  of  facts,  items  of  evidence, 
offers  of  proof,  rulings  on  objections  and  an 
opinion  on  the  result  Such  a  document  can- 
not be  made  the  basis  of  a  judgment:  Steele 
v.  Matteson,  50  M.  818. 

61.  It  is  not  good  practice,  though  it  is  not 
error,  to  include  in  the  finding  a  statement  of 
evidence  or  of  the  reasons  for  the  court's  con- 
clusions: Tower  v.  Detroit,  L.  &  L.M.R.  Co., 
81  M.  328. 

62.  Conclusions  from  findings  of  fact  must 
be  drawn  by  the  trial  court  and  not  left  to 
the  supreme  court:  Mills  v.  Van  Camp,  41 
M.  645. 

63.  In  making  a  finding  of  facts  a  court 
may  not  only  state  all  facts  directly  proved, 
but  may  include  such  as  it  may  establish  to 
its  satisfaction  by  necessary  inference :  Neu- 
mann v.  Calumet  it  Hecla  Mining  Co.,  67 
M.  97. 

64.  A  finding  that  does  not  decide  every- 
thing submitted  for  decision  cannot  stand: 
Danaher  v.  Ward's  Estate,  40  M.  .800. 

65.  The  sufficiency  of  a  finding  in  the  ab- 
sence of  a  request  for  one  more  complete  is 
determined  by  its  consistency  with  the  judg- 
ment: Sawyer  v.  Van  Housen,  39  M.  89. 

66.  A  finding  is  incomplete  that  does  not 
state  a  distinct  conclusion,  or  at  least  set  forth 
sufficient  facts  to  lead  to  .one  by  inevitable 
inference:  Danaher  v.  Wards  Estate,  40  M. 
800. 

67.  A  finding  of  facts  which  is  not  in  ex- 
press terms  one  of  duress  is  not  in  legal  effect 
equivalent  thereto,  unless  the  facts  set  forth 
are  such  that  a'  conclusion  of  duress  must  in- 
evitably follow;  it  is  not  enough  that  they 
lead  to  a  strong  inference  of  duress:  Fetter  v. 
Qreen,  26  M.  70. 

68.  A  finding  that  the  condition  of  a  con- 
tract in  suit  was  performed  "  as  the  parties 
should  be  understood  to  have  intended,"  and 
that  the  condition  "  ought  to  be   held   per- 
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formed,"  is  equivalent  to  a  finding  tbat  it  was 
performed  according  to  the  intent  of  the  par- 
ties, or  according  to  its  legal  effect :  Tower  v. 
D.,  L.  &L.  M.  R.  Co.,  84  M.  3C8. 

69.  In  an  action  on  a  promissory  note  a  find- 
ing of  facts  tbat  deals  almost  exclusively  with 
a  defence  set  up,  and  fails  to  find  either  that 
defendant  gave  the  note  in  suit  or  that  plaint- 
iffs were  holders  of  it,  is  fatally  defective: 
Shelden  v.  Dutcher,  85  M.  10. 

70.  A  special  finding  that  plaintiff  did  not 
have  unlimited  authority  to  pay  orders  drawn 
by  a  third  person  upon  defendant  does  not 
conflict  with  the  fact  shown  by  the  testimony 
in  the  case  that  he  had  limited  authority: 
Brennan  v.  Butch,  67  M.  670. 

71.  Where  the  finding  of  facts  in  a  suit 
against  two  defendants  fails  to  show  any  joint 
undertaking  or  liability  of  both,  but  rather 
shows  a  separate  liability  of  one  defendant 
only,  it  will  not  support  a  judgment  against 
both  defendants:  Ives  v.  O'Brien,  88  M.  175. 

72.  Where  a  compromise  is  set  up  in  de- 
fence, and  is  met  with  the  claim  of  fraud  in 
the  compromise,  there  should  be  an  explicit 
finding  that  fraud  was  committed  against  the 
plaintiffs,  and  not  merely  a  recital  of  the  facts 
relied  upon  as  tending  to  prove  it:  Shelden  v. 
Dutcher,  85  M.  10. 

73.  Where  the  execution  of  a  paper  is  ad- 
mitted for  the  purposes  of  the  case  by  omit- 
ting to  deny  it  on  oath,  a  special  finding  tbat 
it  had  been  executed  would  be  surplusage, 
and  a  finding  that  it  bad  not  been  would  be 
struck  out  as  outside  the  issue :  Jacobscm  v. 
Miller,  41  M.  90. 

74.  A  circuit  judge  may  amend  his  find- 
ing of  facts,  and  his  action  in  so  doing  is  not 
subject  to  review :  Sweetzer  v.  Mead,  5  M.  33. 

As  to  conclusiveness  of  findings,  see  Ebbob, 
§§  818-845,  469,  470. 

As  to  presumptions  in  regard  to  findings, 
see  Ebbob,  g§  671-673, 675-681,  688. 

As  to  effect  of  incorrect  findings,  rulings  or 
conclusions,  see  Ebbob,  £§  480,  481,  488,  484, 
498,  499,  504,  505. 

Necessity  of  exceptions  to  secure  review  of 
conclusions,  see  Ebbob,  g§  296,  418-422. 

As  to  assignment  of  error  upon  findings,  see 
Ebbob,  g§  168, 165, 166. 

Further  as  to  review  of  cases  tried  by  court, 
see  Ebbob,  gg  261.  280,  281,  290,  299,  303,  304, 
451,  505,  556,  606,  700-704;  Case  Made. 

III.  The  tbial. 
(a)  Impanelling  jury. 

lb.  Where  the  clerk  fails  to  record  the  im- 
panelling of  the  jury  and  proceeding  to  trial, 


but  enough  appears  to  show  that  they  took 
place,  the  omission  is  to  be  disregarded:  Em- 
yon  v.  Woodward,  16  M.  326. 

(b)  Sight  to  open  and  close. 

78.  The  right  to  open  and  close  the  argu- 
ment belongs  to  the  party  entitled  to  open  and 
close  the  proofs :  Taff  v.  Bosmer,  14  M.  309. 

(c)  Conduct  of  trial. 

1.  Generally. 

77.  Parties  should  so  manage  their  cases  in 
the  trial  courts  as  to  fully  develop  their  merits 
in  order  that  the  verdict  and  judgment  may 
be  final ;  and  in  will  cases  this  is  particularly 
important :  Fraser  v.  Jennison,  42  M.  206. 

78.  Circuit  court  rule  No.  63,  providing 
that  on  the  trial  of  issues  of  fact  "  one  counsel 
only  on  each  side  shall  examine  and  cross- 
examine  witnesses,"  does  not  prescribe  that 
the  counsel  who  is  conducting  the  examina- 
tion shall  alone  make  objections  or  motions 
and  argue  them:  Baumier  v.  Antiau,  65 
M.  31. 

70.  A  trial  judge  must  repress  needless 
scandal  and  gratuitous  attacks  on  the  char- 
acter of  parties:  Rickabus  v.  Oott,  51  H.  227. 

80.  A  trial  judge  ought  not  to  sanction  such 
an  abuse  of  cross-examination  as  lies  in  seeking 
to  entrap  witnesses  into  making  inadvertent 
statements  which  the  examiners  may  use  un- 
fairly:  Wheeler  v.  Wallace,  58  M.  355. 

81.  It  is  unfairness  to  a  litigant  warranting 
reversal  for  the  trial  judge  to  permit  one  party 
in  testifying  to  make  scandalous  and  irrele- 
vant remarks  without  rebuke,  while  he  sharply 
reprimands  the  adverse  party  for  similar  re- 
marks, and  strikes  out  bis  testimony  on  his 
own  motion :  Bulen  v.  Granger,  56  M.  207. 

82.  It  is  not  error  for  toe  court  to  stop  a 
witness  who  is  proceeding,  after  objection  by 
counsel  on  the  other  side,  to  testify  as  to  ad- 
vice of  counsel  which  appears  from  the  record 
to  be  mere  hearsay :  Kenyan  v.  Woodruff,  33 
M.  810. 

88.  Where,  defendant  is  sued  as  principal 
upon  a  contract  made  by  his  alleged  agent, 
and  the  question  of  authority  is  raised,  plaint- 
iff and  bis  witnesses  should  not  be  allowed  to 
mislead  the  jury  by  references  to  defendant  as 
the  party  dealing  or  dealt  with:  Bond  v.  Pon- 
tiac,  O.  A  P.  A.  R.  Co.,  62  M.  648. 

84.  Judges  must  take  great  care  to  say 
nothing  in  the  hearing  of  jurors  while  a  case 
is  progressing  which  can  possibly  be  construed 
to  the  prejudice  of  either  party:  Cronkhite  v. 
Dickeraon,  51  M.  178. 
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86.  In  an  action  for  fraud  in  selling  a  sec- 
ond mortgage  for  a  first,  it  was  objected  that 
testimony  was  too  remote  which  showed  that 
defendant,  in  giving  the  mortgage,  had  said 
he  wanted  it  to  trade,  and  could  not  do  so  if 
there  was  any  tiling  to  show  a  prior  mortgage. 
Defendant's  counsel  said  the  testimony  was 
that  the  buyer  of  the  mortgage  had  sought  de- 
fendant, and  not  defendant  him.  Held  prej- 
udicial to  defendant  for  the  court  to  add  in  the 
hearing  of  the  jury :  "  Yes,  but  he  might  have 
been  lying  in  wait.  If  it  had  contained  a 
covenant  against  encumbrances,  and  was  a 
true  statement  of  the  situation  of  the  property, 
it  would  itself  have  given  the  lie  to  the  state- 
ment he  is  claimed  to  have  made:"  Ibid. 

86.  It  is  improper  for  a  trial  judge  to  volun- 
teer his  notion  of  the  purpose  of  a  question 
when  competent  counsel,  in  asking  it,  have 
not  seen  fit  to  explain  it ;  it  is  also  improper 
for  him  to  reflect,  before  the  jury,  upon  the 
capacity  and  memory  of  counsel  to  whom 
clients  have  entrusted  their  interests;  and  it 
is  positive  error  for  him  to  state  as  a  fact, 
when  there  is  any  question  about  it,  that  a 
witness  has  s  worn  to  a  particular  statement : 
Wheeler  v.  Wallace,  53  M.  358. 

87.  It  is  not  error  for  a  court  to  speak  of  a 
paper  as  prima  facie  evidence  if  it  is  so,  un- 
less the  remark  is  given  further  force,  and 
allowed  to  exclude  evidence  against  its  con- 
clusiveness :  Bulen  v.  Granger,  56  M.  207. 

88.  A  trial  judge  should  not  intimate  his 
view  of  testimony  on  admitting  it ;  nor  should 
he  reflect  on  the  veracity  of  the  witness  by 
such  a  remark  as  that  he  will  probably  swear 
so-and-so  anyway :  People  v.  Hare,  57  M.  506. 

89.  Counsel  should  not  be  allowed  to  inter- 
rupt the  court  during  a  charge  and  hold  a  dis- 
cussion with  him  upon  the  law  and  facts: 
Novock  v.  M.  C.  R.  Co.,  68  M.  121. 

2.  Opening  case;  arguments. 

80.  An  opening  to  the  jury  should  state  the 
facts  which  it  is  expected  to  prove,  but  should 
not  set  forth  evidence  in  detail:  Scripps  v. 
ReiUy,  35  M.  371. 

91.  Plaintiff's  counsel  in  an  action  for  libel 
was  allowed,  under  objection,  to  read  in  his 
opening  to  the  jury  various  articles  which  had 
appeared  at  different  times  in  the  paper  that 
had  published  the  alleged  libel,  the  purpose 
being  to  introduce  them  as  tending  to  show 
malice.  Some  of  these,  being  afterward  so 
introduced,  were  excluded  from  evidence; 
others  were  not  offered  at  all.  The  judge 
charged  that  counsel  had,  "in  bis  opening, 
read  several  articles  which  at  the  trial  were 


finally  excluded.  These  should  also  be  with- 
drawn from  your  consideration."  Held,  that 
the  charge  was  insufficient,  as,  in  saying  noth- 
ing of  the  articles  which  had  been  read,  but 
not  afterward  offered  in  evidence,  the  jnry 
were  left  to  give  them  such  weight  as  they 
chose ;  and,  as  extrinsic  matters  not  properly 
before  them,  they  vitiated  the  verdict:  Ibid. 

92.  A.  devised  part  of  his  farm  to  B.,  an 
adopted  daughter,  and  died  leaving  a  widow 
who  became  administratrix,  the  will  not  being 
produced.  The  widow  married  again,  and 
died  without  being  discharged  as  administra- 
trix. She  left  all  her  property  to  her  husband. 
B.  married,  had  a  son,  lost  her  husband,  and 
married  again.  Held  that,  in  proceedings  by 
her  to  establish  the  missing  will,  contestant's 
counsel  had  no  right,  in  opening  to  the  jury, 
to  relate  dealings  between  the  second  husband 
of  A.'s  widow  and  the  proponent's  son  on  one 
side,  and  the  contestant  on  the  other,  in  re- 
gard to  the  possession  of  the  testator's  farm, 
nor  to  narrate  legal  proceedings  for  its  posses- 
sion brought  by  proponent  and  the  second 
husband  against  contestant.  These  matters 
were  foreign  to  the  issue.  And  it  was  im- 
proper to  suggest  that  B.'s  son  was  born  too 
soon  after  her  marriage,  and  hearsay  for  a 
witness  to  state  what  he  had  heard  Mrs.  A. 
say  on  the  subject.  It  was  also  improper  to 
show  by  a  physician  how  soon  birth  happened, 
as  this  had  no  legal  connection  with  the  issue : 
Rickabtu  v.  Qott,  51  M.  237. 

98.  In  trover  against  the  assignee  of  a  chat- 
tel mortgage  for  property  seized  thereunder, 
plaintiff's  counsel  claimed,  in  his  opening  to 
the  jury,  that  plaintiff  owned  the  property 
and  had  never  sold  it;  that  defendant  had 
never  paid  anything  for  the  mortgage,  and 
that  before  defendant  took  the  mortgage  it 
had  been  much  more  than  paid  in  fulL  Held, 
that  the  opening  was  sufficient  to  notify  the 
defence  that  plaintiff  meant  to  go  into  a  full 
investigation  of  the  dealings  which  he  had 
had  with  the  mortgagee  before  giving  the 
mortgage,  and  that  under  such  an  opening,  al- 
though he  had  not  used  the  word  "  usury,"  he 
could  show  that  the  mortgage  did  not  repre- 
sent any  actual  indebtedness :  Canning  v.  Har- 
lan, 50  M.  320. 

94.  Allowing  an  improper  opening  of  a  case 
may  be  such  an  abuse  of  discretion  as  to  war- 
rant reversal :  Scrippn  v.  Reilly,  35  M.  371. 

95.  Offers  of  evidence  made  within  the 
hearing  of  the  jury  may  be  such,  even  if  re- 
jected, as  to  require  a  reversal  of  the  judg- 
ment: Scrippa  v.  Reilly,  88  M.  10. 

98.  An  opening  to  the  jury  may  be  so  un- 
fair in  its  statement  of  irrelevant  facts,  and  so 
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well  calculated  to  prejudice  the  jury  improp- 
erly, as  to  justify  setting  aside  a  Terdict  ob- 
tained by  the  party  making  it  But  the 
supreme  court  will  not  reverse  a  judgment 
for  an  unfair  opening  except  in  a  very  plain 
case:  Porter  v.  Throop,  47  M.  818. 

97.  Defendant's  counsel  has  a  right  to  com- 
ment to  the  jury  upon  the  plaintiff's  omission 
to  produce  important  witnesses  who  are  within 
reach :  Qavigan  v.  Scott,  51  M.  878. 

98.  Everything  tending  to  influence  a  jury 
but  not  legally  admissible  should  be  kept  from 
their  knowledge  during  the  trial :  Scrippa  v. 
Reilly,  88  M.  10. 

99.  It  is  error  to  permit  the  charge  and 
verdict  in  an  action  of  trover  to  be  read  in  the 
hearing  of  the  jury  on  the  trial  of  an  action  of 
replevin  between  the  same  parties  as  bearing 
on  the  subject-matter :  Corning  v.  Woodin,  46 
M.44. 

100.  Permitting  counsel  to  read  authorities 
to  the  court  and  to  argue  thereon,  after  his 
opening  argument  to  the  jury,  is  discretionary 
with  the  court:  Davis  v.  Gerber,  60  M.  246 
(April  6,  '88). 

101.  Counsel  should  not  be  permitted  to 
read  to  the  jury  and  comment  upon  cases 
found  in  the  books  of  reports,  upon  the  ques- 
tion, submitted  to  them  as  one  of  fact,  whether 
a  draft  was  presented  for  payment  in  a  reason- 
able time:  Phoenix-  In*.  Co.  v.  Allen,  11  M. . 
501. 

102.  Contestants  in  a  will  case  offered  in 
their  opening  to  read  to  the  jury  a  passage 
from  a  work  on  mental  diseases,  enumerating 
certain  causes  of  insanity.  Held,  that  the  court 
properly  refused  to  allow  it:  Fraser  v.  Jenni- 
*on,  42  M.  206. 

108.  In  an  action  for  a  negligent  injury 
counsel  may,  it  seems,  in  his  opening  to  the 
jury,  explain  the  evidence  he,  intends  to  intro- 
duce by  showing  a  diagram  of  the  premises: 
Battishill  v.  Humphreys,  64  M.  494. 

104.  In  an  action  for  assault  and  battery 
counsel,  in  his  argument  to  the  jury,  should 
not  be  allowed  to  use  a  map  of  the  premises 
where  the  assault  occurred,  there  being  no 
proof  of  its  correctness  other  than  its  adop- 
tion by  the  city  council:  Zube  v.  Weber,  67  M. 
52. 

108.  A  model  may  properly  be  exhibited  to 
the  jury  in  a  case  involving  questions  of  con- 
struction, if  there  is  testimony  that  it  cor- 
rectly represents  distances  and  dimensions; 
its  correctness,  if  disputed,  is  a  question  for 
the  jury :  Richmond  v.  Atkinson,  58  M.  413. 

106.  In  an  employee's  action  to  recover  for 
injuries  sustained  by  being  caught  in  his  em- 
ployer's machinery  it  is  not  error  for  the  court 


to  allow  counsel,  in  addressing  the  jury,  to 
state  his  understanding  of  the  law  and  what 
he  regards  as  defects  therein:  Kean  v.  Detroit 
Copper  Mills,  66  M.  277. 

107.  The  only  facts  which  counsel  are 
properly  permitted  to  comment  upon  before  a 
jury  are  such  as  have  been  legally  elicited 
upon  the  trial  of  the  cause:  Came  v.  Litch- 
field, 2  M.  84a 

108.  Counsel,  in  his  argument  to  the  jury, 
may  state  such  inferences  of  fact  as  he  in  good 
faith  draws  from  all  the  circumstances  of  the 
case,  and  what  would  be  likely  to  follow  if 
such  inferences  should  turn  out  to  be  correct : 
Hart  Manvf.  Co.  v.  Mann's  Boudoir  Car  Co., 
65M.564. 

109.  Counsel  have  no  right  to  comment 
upon  papers  that  have  not  been  put  in  evi- 
dence, or  on  the  conduct  of  the  parties  in  con- 
nection with  them :  Donovan  v.  Richmond,  61 
M.  467. 

110.  Counsel  in  summing  up  a  case  must 
not  go  outside  of  the  proper  issue  for  the  jury : 
Seligman  v.  Ten  Eyck's  Estate,  60  M.  267. 

111.  A  trial  judge  must  restrain  counsel 
from  commenting  on  testimony  that  has  been 
excluded,  if  objection  is  made  to  such  com- 
ments: Hollywood  v.  Reed,  57  M.  235. 

112.  A  witness  for  defendant  having  testi- 
fied that  plaintiff  requested  him  to  get  defend- 
ant drunk  at  his  expense,  defendant  failed  to 
connect  such  testimony  with  the  case  and  al- 
lowed it  to  be  stricken  out  Held,  that  it  was 
error  to  permit  him  to  comment  afterwards 
upon  it,  against  objection,  in  bis  argument  to 
the  jury:  Hitchcock  v.  Moore,  70  M.  113  (April 
27.  '88). 

118.  Counsel  have  no  right  to  put  before 
the  jury,  by  way  of  argument,  what  they 
know  of  the  case,  outside  of  the  testimony: 
Amperse  v.  Fleckenstein,  67  M.  247  (Oct.  13, 
'87). 

114.  Counsel  must  not  state  in  the  jury's 
presence  what  took  place  or  what  rulingB  were 
made  on  a  former  trial :  Bulen  v.  Granger,  58 
M.  274. 

116.  It  is  improper  for  counsel  to  state  in 
the  jury's  hearing  what  occurred  upon  a 
former  trial;  and  judgment  will  be  reversed 
for  such  cause  if  it  appears  that  the  remarks 
were  likely  to  prejudice  the  jury:  Battishill 
v.  Humphreys,  64  M.  514. 

116.  Where  counsel,  in  summing  up,  ap- 
peal to  a  jury's  prejudice  against  non-residents 
and  make  injurious  remarks  not  justified  by 
evidence,  and  exception  is  taken  to  this  con- 
duct, it  is  error  if  the  trial  judge  omits  to  stop 
it  and  counteract  its  effect  So'  held  where 
counsel  said  that  attaching  creditors  adversely 
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interested  were  bogs,  and  wanted  to  gobble  up 
all  the  property :  Bedford  v.  Penny,  58  M.  424. 
.  117.  A  verdict  will  not  be  disturbed  for 
extravagances  of  counsel  in  summoning  up 
and  urging  inferences  from  facts  in  evidence, 
unless  the  trial  court  has  plainly  allowed  them 
to  mislead  the  jury :  Staal  v.  Grand  Rapid* 
AI.R.  Co.,  57  M.  240. 

118.  Extravagant  or  irrelevant  remarks  of 
counsel  in  the  heat  of  argument  to  the  jury, 
which  are  not  apt  to  mislead  or  prejudice  the 
jury  —  e.  g.,  statements  in  a  railroad  negli- 
gence case  in  regard  to  the  compensation  re- 
ceived by  defendant's  attorneys,  and  alluding 
to  Vanderbilt  and  Gould  —  are  not  ground  of 
reversal :  Battishill  v.  Humphreys,  64  M.  514. 

119.  Remarks  of  counsel  in  his  closing  ar- 
gument before  the  jury,  though  referring  to 
facts  not  in  evidence,  and  commenting  upon 
defendant's  plea  of  the  statute  6f  limitations, 
and  his  failure  to  introduce  certain  evidence, 
were  held  not  to  justify  a  reversal,  having 
evidently  been  made  in  answer  to  remarks  of 
opposing  counsel:  Miner  v.  Lorman,  66  M.  580 

.  (June  23,  '87). 

120.  Improper  remarks  of  counsel  on  the 
argument  below  are  not  necessarily  ground 
for  reversal  unless  they  are  clearly  prejudicial : 
Donovan  v.  Richmond,  61  M.  467. 

121.  There  is  no  absolute  right  on  the  part  of 
counsel  for  defendants  to  cut  off  further  argu- 
ment to  the  jury  by  plaintiffs'  counsel  by  de- 
clining to  reply  to  the  opening  argument  on 
plaintiffs'  behalf,  at  least  where  other  counsel 
for  plaintiffs  desire  to  be  heard ;  but  this  mat- 
ter comes  within  those  discretionary  rules 
which  must,  unless  in  extreme  cases,  leave 
the  trial  judge  to  determine  the  course  of  the 
procedure.  It  is  the  duty  of  the  judge,  how- 
ever, to  bo  regulate  this  matter  as  to  give  a 
fair  opportunity  for  counsel  to  thoroughly  pre- 
sent the  whole  case  to  the  jury:  Barden  v. 
Briscoe,  86  M.  255. 

122.  Under  circuit  court  rule  68  as  amended 
in  1885,  providing  that  counsel  shall  be  al- 
lowed no  less  than  one  hour,  if  desired,  to 
sum  up  the  case,  and  not  more  than  two  hours, 
unless  the  court  shall  otherwise  order,  it  is 
error  for  the  court  to  limit  the  argument  on 
each  aide  to  one  hour  in  a  criminal  case  in 
which  two  counsel  are  engaged  for  the  de- 
fence who  request  longer  time:  People  v.  La- 
badie,  66  M.  702. 

3.  Conduct  of  jury. 

123.  Juries  must  be  absolutely  free  from 
the  influence  or  counsel  of  any  party  on  whose 
affairs  they  are  to  act:  Paul  v.  Detroit,  82  M. 
108. 


124.  A  jury,  when  sworn,  is  part  of  the 
court,  and  cannot  be  put  beyond  its  super- 
vision: Stotcell  v.  Jackson  Supervisors,  57 
11.81. 

126.  It  is  discretionary  with  a  judge  in  an 
action  for  sidewalk  injury  to  order  the  jury  to 
inspect  the  place  where  the  injury  occurred; 
and  it  was  held  no  abuse  of  discretion  to  allow 
them  to  do  so  six  months  after  the  injury  took 
place:  Williams  v.  Grand  Rapids,  58  If.  271. 

126.  It  is  within  a  court's  discretion  to  re- 
fuse to  allow  a  jury  to  visit  the  premises  where 
a  job  of  building  was  done,  the  value  of  which 
is  contested :  Richmond  v.  Atkinson,  68  M.  418. 

127.  Where  it  does  not  appear  from  tho 
record  that  the  jury  retired  to  consult,  it  will 
be  presumed  that  they  found  their  verdict 
without  leaving  their  seats,  so  that  no  officer 
was  necessary :  The  Milwaukie  v.  Hale,  1  D. 
806. 

128.  That  the  jury  were  put  in  charge  of 
an  officer  who  had  entered  the  complaint 
whereon  respondent  was  being  tried,  and  who 
had  also  testified  in  behalf  of  the  people,  is  no 
ground  for  new  trial :  People  v.  Coughlin,  65 
11.704, 

129.  The  jury  have  no  right  to  take  with 
them  into  their  room  papers  and  books  that 
have  been  given  in  evidence ;  but  if  they  do  so, 
though  it  may  be  misbehavior  in  them,  it  will 
not  set  aside  the  verdict:  Findley  v.  People,  1 
M.284. 

130.  A  jury  in  a  circuit  court  has  no  con- 
cern with  the  appeal  papers  in  a  case  brought 
up  from  before  a  justice:  Richardson  v. 
McGoldrick,  43  M.  476. 

131.  Jurors  cannot  ordinarily  take  books, 
papers  and  depositions  with  them  to  the  jury- 
room.  But  the  irregularity  of  permitting  it  is 
waived  by  failing  to  object  thereto:  Chadwick 
v.  Chadwick,  52  M.  545. 

132.  The  objection  that  the  jury  took  to 
their  room  a  memorandum  made  by  counsel 
cannot  be  raised  for  the  first  time  in  the  su- 
preme court :  Robinson  v.  Walsh,  54  M.  500. 

133.  It  is  discretionary  with  the  trial  judge 
whether  he  will  grant  or  refuse  the  request  of 
a  party  that  the  jury  be  allowed  to  take  a  writ- 
ten exhibit  to  the  jury-room :  Canning  v.  Har- 
lan, 50  M.  820. 

134.  Where  the  genuineness  of  a  document 
is  in  dispute  the  jury  should  not  be  permitted 
to  take  it  to  their  room  for  the  purpose  of 
comparing  the  handwriting  of  the  body 
thereof  with  that  of  the  signature  to  aid  them 
in  determining  whether  it  is  a  forgery :  Fosr 
tefs  Will,  84  M.  21. 

135.  Where  a  will  is  in  litigation  there  is 
no  error  in  refusing  to  require  the  jury  to  take 
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photographic  copies  of  it  to  the  jnr y-room,  or, 
indeed,  to  take  the  original  will  itself,  if  the 
jury  does  not  ask  for  it  and  a  party  objects. 
On  the  other  hand,  there  may  be  no  error  in 
permitting  the  use  of  photographic  copies  if 
their  identity  and  correctness  are  secured: 
Ibid. 

136.  It  is  sometimes  proper  to  allow  the 
jury  to  take  to  the  jury-room  documents 
which  have  been  admitted  in  evidence;  but  it 
should  not  be  allowed  except  in  cases  where 
the  propriety  of  it  is  very  obvious,  and  in  gen- 
eral not  when  either  party  object* :  Kalama- 
zoo Novelty  Manuf.  Co.  v.  MeAlister,  36  M. 
827. 

187.  Permitting  the  jury,  against  objection, 
to  take  with  them  to  their  room  a  book  of 
which  only  three  pages  had  been  introduced 
in  evidence,  with  no  other  safeguard  against 
their  examining  and  giving  consideration  to 
those  parts  of  the  book  which  had  not  been 
made  evidence,  except  a  direction  to  them  to 
look  only  on  a  specified  page,  is  error.  And 
whether  the  rest  of  the  book  should  be  sealed 
up,  quere:  Ibid. 

138.  It  is  not  error,  and  is  in  accord  with 
established  practice,  to  permit  a  jury  to  take 
to  the  jury-room  a  computation  made  by 
the  plaintiff's  attorney  showing  the  amount 
claimed  to  be  due;  it  is  not  evidence,  and  the 
jury  are  not  bound  thereby.  (But  see  infra, 
§  143):  Millar  v.  Cuddy,  43  M.  273. 

130.  Statements  of  account  by  both  parties 
to  an  action  for  the  breach  of  a  contract  of 
sale  may  properly  be  allowed  to  be  taken  to 
the  jury-room,  if  the  jury  desires,  subject  to 
objection :  Wotiderly  v.  Holmes  Lumber  Co., 
56  M.  412. 

140.  Where  the  articles  shown  to  have 
been  in  a  garnishee's  possession  at  the  time  of 
the  service  of  the  writ  are  too  numerous  for 
the  jury  to  remember  them  without  a  written 
memorandum,  they  may  take  a  list  of  such 
artioles  to  their  room :  Bethel  v.  Linn,  63  M. 
464. 

141.  A  paper  can  be  taken  to  the  jury-room 
by  the  judge's  permission,  if  there  is  no  ques- 
tion as  to  its' authenticity,  but  only  as  to  its 
contents.  But  such  permission  is  reviewable 
in  the  light  of  results :  Bulen  v.  Granger,  63 
M.  311. 

142.  The  jury  should  not  be  allowed  to 
take  into  the  jury-room  the  instructions 
marked  by  the  court  as  "given ;"  nor,  unless 
by  consent  of  the  parties,  any  paper  used  in 
the  cause,  unless  it  may  be  items  of  an  ac- 
count: Hewitt  v.  F.  &  P.  M.  B.  Co.,  67  M.  61 
(Oct.  6,  '87). 

143.  Memoranda  or  statements  made  by 


counsel  shall  not,  unless  by  consent  of  the  op- 
posing party,  be  given  to  the  jury  to  be  used 
by  them  in  the  jury-room.  (Overruling  Millar 
v.  Cuddy,  48  M.  274):  Harroun  v.  C.  &  W.  M. 
B.  Co.,  68  M.  208. 

144.  Permitting  the  jury  to  take  to  their 
room  a  memorandum  of  plaintiffs  counsel 
containing  the  highest  estimates  made  by  his 
witnesses  as  to  the  value  of  animals  negli- 
gently killed  by  defendant,  held  harmless 
error,  under  the  circumstances  of  the  case: 
Ibid. 

145.  The  only  exception  to  the  rule  forbid- 
ding the  jury  to  take  with  them  to  their  room 
memoranda  or  statements  of  counsel  exists 
in  cases  involving  the  investigation  of  long 
accounts,  where  numerous  items  are  to  be 
passed  upon,  and  where  there  are  no  bills  of 
particulars;  the  trial  judge  may,  in  his  dis- 
cretion, permit  such  taking  in  such  cases: 
Ibid. 

146.  After  the  jury  have  gone  out  further 
instructions  should  not  be  given  them,  except 
in  open  court  in  the  presence  of  the  parties: 
Snyder  v.  Wilson,  65  M.  336. 

147.  In  forcible  entry  proceedings  the  jury, 
after  retiring,  asked  instructions  as  to  their 
verdict,  and  the  commissioner  who  tried  the 
case  told  them  it  should  be  in  form  either  guilty 
or  not  guilty.  It  did  not  appear  that  the  par- 
ties complaining  of  this  action  were  absent, 
and  the  commissioner  did  not  know  whether 
their  counsel  were  present.  Held,  that  there 
was  no  error  apparent,  and  that  a  complaint 
of  unauthorized  communication  with  the  jury 
would  not  be  sustained :  Knapp  v.  Oamtby,  47 
M.  375. 

148.  In  an  action  involving  the  measure- 
ment of  logs  sold,  the  jury  were  charged  that 
if  the  parties  agreed  that  a  certain  scale  should 
be  followed  unless  the  purchaser  was  notiSed 
to  the  contrary,  that  scale  must  govern ;  but 
if  they  did  not  so  agree,  and  the  vendor  told 
the  purchaser  to  notify  him  if  he  wanted  the 
logs  reseated,  and  the  purchaser  said  nothing, 
it  would  not  be  an  assent.  Afterwards  the 
court  sent  for  the  jury  and  told  them,  in  the 
absence  of  the  vendor's  counsel,  that  he  did 
not  mean  to  charge  them  that  they  could  not 
find  an  assent  from  the  purchaser's  silence, 
and  that  they  might  draw  their  own  infer- 
ences from  the  conduct  of  the  parties.  Held, 
that  the  original  charge  would  not  have  been 
erroneous  unless  the  notice  to  the  purchaser 
was  given  before  the  contract  was  closed  and 
the  log3  paid  for,  and  that  the  absence  of  the 
vendor's  counsel  did  not  prejudice  him  when 
the  possible  false  impression  was  corrected: 
Smith  v.  Kelly,  43  M.  390. 
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149.  A  jury,  after  being  discharged,  were 
called  back  to  answer  some  special  questions 
that  had  been  submitted  to  them  but  were  not 
answered  when  they  gave  their  general  ver- 
dict. Some  of  the  jurors  had  reached  the 
street  The  answers  were  consistent  witb 
the  general  verdict  and  made  no  change  in  the 
judgment.  Held  that,  in  the  absence  of  any 
objection  to  the  general  verdict,  there  was  no 
prejudicial  error:  Dailey  v.  Douglass,  40  M. 
557. 

150.  The  officer  having  the  jury  in  charge 
may  not  remain  in  their  room  during  their 
deliberations,  and  if  he  does  so  it  is  ground  for 
a  new  trial:  People  v.  Knapp,  42  M.  267. 

151.  A  circuit  judge  may  be  compelled  by 
mandamus  to  set  aside  a  verdict  and  grant  a 
new  trial  because  of  the  jury's  communicat- 
ing and  drinking  with  outside  persons  after 
being  sent  out  to  consider  their,  verdict: 
Churchill  v.  Alpena  Circuit  Judge,  66  M.  086. 

162.  New  trial  need  not  be  granted  on  the 
ground  that  the  jury  were  not  kept  in  a  pri- 
vate place  until  they  rendered  their  verdict, 
if  tbey  were  not  permitted  to  leave  their  room 
until  after  they  had  agreed  upon  the  verdict: 
People  v.  Francis,  52  M.  575. 

Further  as  to  communications  with  jury, 
see  Justices  of  the  Peace,  g§  206-210. 

(d)   Special    questions   and   answers; 
failure  to  answer. 

158.  Special  questions  to  the  jury  are  to 
enable  the  court  to  learn  what  view  they  take 
of  the  material  issues,  and  to  correct  wrong 
inferences  from  the  facts  which  they  find  to 
exist:  Cole  v.  Boyd,  47  M.  98. 

164.  The  purpose  of  having  special  findings 
is  to  know  what  the  rights  of  the  parties  are, 
and  to  have  them  spread  upon  the  records: 
Probate  Judge  v.  Abbott,  50  M.  479. 

166.  It  was  right  in  an  action  of  ejectment 
to  refuse  to  submit  to  the  jury  as  a  separate 
question,  under  H.  S.  §  7606,  an  inquiry  so 
general  as  "  By  what  acts  did  defendant's  an- 
cestor claim  to  hold  possession  adversely  to 
plaintiff?"  Questions  submitted  under  this 
statute  must  be  particular  questions  of  fact, 
and  such  as  involve  legal  consequences  and 
have  some  controlling  force  in  reaching  a  con- 
clusion: Dubois  v.  Campau,  28  M.  804. 

166.  As  parties  have  the  right  to  test  the 
correctness  of  a  general  verdict  by  submitting 
special  interrogatories  upon  particular  ques- 
tions of  fact  involving  legal  consequences 
that  would  have  controlling  force  in  reaching 
a  conclusion,  a  court  cannot  refuse  to  submit 
such  questions :  Harbaugh  v.  Cicotte,  88  M.  241. 


167.  Special  questions  can  only  be  submit- 
ted to  a  jury  in  cases  where  their  verdict  is 
conclusive  upon  the  facts  found ;  not,  for  ex- 
ample, upon  items  of  an  administrator's  ac- 
count :  Loomis  v.  Armstrong,  68  If.  855. 

158.  It  is  not  error  to  decline  to  put  to  the 
jury  special  questions  that  either  have  no  evi- 
dence to  warrant  them,  or  relate  to  undisputed 
points  or  inconclusive  facts.  Such  questions 
should  be  few  and  simple,  pertinent  and  ma- 
terial to  the  issue,  and  such  as  the  evidence 
would  oblige  the  jury  to  pass  on :  Fowler  v. 
Hoffman,  81  M.  215. 

169.  The  jury  cannot  be  required  to  find 
specially  upon  any  question  the  answer  to 
which  would  in  no  way  affect  a  general  ver- 
dict: Sheahan  v.  Barry,  27  M.  217. 

160.  Special  questions  the  answer*  to  which 
would  be  inconclusive  and  powerless  to  con- 
trol a  general  verdict  should  be  withheld: 
Frankenberg  v.  First  National  Bank,  83  M. 
46;  Harbaugh  v.  Cicotte,  83  M.  241 ;  Michigan 
Paneling  Co.  v.  Parsell,  88  M.  475 ;  Swift  v. 
Plessner,  89  M.  178;  Banner  Tobacco  Co.  v. 
Jenison,  48  M.  450 ;  Diekerson  v.  Diekerson,  50 
M.  87;  Power  v.  Harlow,  57  M.  107. 

161.  Special  questions  that  are  immaterial 
to  the  issue  are  properly  withheld:  Hart 
Manuf.  Co.  v.  Mann's  Boudoir  Car  Co.,  65 
M.  564;  Miner  v.  Vedder,  66  M.  101  (May  6, 
'87). 

168.  An  admission  by  a  party  to  a  suit  does 
not  relieve  the  judge  from  the  duty  of  sub- 
mitting to  the  jury  a  special  question  as  to  ths 
admitted  fact  when  the  latter  affects  a  further 
essential  question  in  settling  the  case:  Har- 
baugh v.  Cicotte,  88  M.  241. 

163.  Requests  for  special  findings  cannot 
be  refused  on  the  ground  that  the  parties  had 
agreed  on  the  facts  in  the  presence  of  the  jury ; 
the  facts  must  be  set  forth  on  the  record,  and 
until  they  are  they  cannot  be  regarded  as 
settled:  Probate  Judge  v.  Abbott,  50  M.  479. 

164.  In  an  action  for  negligence,  special 
questions  should  not  be  submitted  requiring 
the  jury  to  specify  what  defendant  did  or 
omitted ;  if  the  jury  is  satisfied  from  all  the 
circumstances  that  be  was  wanting  in  due 
care,  plaintiff  is  entitled  to  a  general  verdict : 
Peer  v.  Ryan,  64  M.  224. 

166.  Special  questions  may  properly  be  sub- 
mitted to  the  jury  in  a  libel  suit,  if  the  case  is 
a  proper  one  for  the  jury,  to  determine 
whether  defendant  acted  in  good  faith  and 
with  due  care:  Peoples  v.  Detroit  P.  <fc  T.  Co., 
54  M.  457. 

166.  It  is  not  error  to  refuse  to  submit  spe- 
cial questions  upon  immaterial,  inconclusive 
or  admitted  matters :  Pigott  v.  Engle,  60  M.  221. 
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167.  Refusal  to  submit  a  question  for  spe- 
cific findings  is  not  error  when  it  involves 
facts  from  which  no  legal  conclusion  can  be 
drawn :  People  v.  White,  58  M.  638. 

168.  It  is  not  error  to  refuse  to  submit  a 
specific  question  to  the  jury  when  another  is 
submitted  that  is  better  adapted  to  the  case: 
Chilson  v.  Wilson,  88  M.  867. 

169.  It  is  not  error  to  withhold  a  special 
question  where  it  involves  law  rather  than 
fact  and  is  covered  by  instructions :  Banner 
Tobacco  Co.  v.  Jenison,  48  M.  450. 

170.  Refusal  to  submit  special  questions 
that  cannot  control  the  result  is  not  error: 
Castner  v.  Farmers'  Mutual  Ins.  Co.,  50  M. 
278. 

171.  Where  special  questions  to  the  jury 
do  not  meet  the  whole  case  the  defect  must 
be  pointed  out  when  they  are  submitted,  and 
if  it  is  not,  the  special  findings  are  not  open 
to  minute  criticism :  Dupont  v.  Starring,  42 
M.  493. 

172.  In  a  case  of  a  contested  boundary  be- 
tween two  city  lots  the  jury  were  asked  to 
find  specially  bow  long  the  old  line  fence  had 
stood  and  been  regarded  as  the  boundary  line. 
Held,  that  as  the  establishment  of  a  line  by 
adverse  claim  and  acquiescence  was  a  subject 
of  dispute,  it  was  to  be  presumed  that  the 
jury  supposed  the  questions  contemplated 
such  a  state  of  things,  and  not  merely  a  case 
in  which  no  question  as  to  the  correctness  of 
the  line  had  ever  arisen :  Ibid. 

173.  It  is  error  to  instruct  a  jury  that  if 
they  are  of  opinion  that  there  is  not  sufficient 
evidence  to  satisfy  their  minds  as  to  a  special 
question  proposed  to  them  under  H.  S.  §  7606, 
they  may  so  state,  and  are  not  obliged  to  an- 
swer it  absolutely.  No  question  should  be 
put  to  them  which  is  not  material  to  the  in- 
quiry, and  upon  every  material  question  one 
party  or  the  other  holds  the  affirmative,  and 
if  he  fails  to  make  out  his  case  upon  it  by  the 
evidence,  the  finding  should  be  against  him: 
Crane  v.  Reeder,  25  M.  803. 

174.  A  prima  facie  showing  in  a  civil  case, 
if  not  disproved,  entitles  the  party  holding  the 
affirmative  to  a  verdict,  even  though  the 
showing  may  not  be  such  as  fully  to  satisfy 
the  mind.  A  special  question  to  a  jury  in  the 
form,  "Are  you  satisfied  that,"  etc.,  is  there- 
fore likely  to  be  unfair  to  the  side  against 
whose  showing  it  is  directed,  and  should  be  re- 
jected*, being  also  inadmissible  under  the  com- 
mon law,  where  verdicts  always  find  either 
the  facts  or  the  legal  conclusions  from  them : 
Ibid. 

175.  It  is  not  a  valid  charge  of  error  that 
-the  questions  to  the  jury  were  put  and  an- 


swered in  the  court  room.  It  is  never  neces- 
sary to  require  the  jury  to  withdraw  unless 
they  desire  it:  Bottomley  v.  Goldsmith,  36 
M.  28. 

176.  Failure  to  answer  special  questions 
submitted  to  the  jury  cannot  affect  the  ver- 
dict against  the  party  asking  them  where  an- 
swers in  his  favor  would  not  affect  the  gen- 
eral result:  Johnson  v.  Continental  Ins.  Co., 
39  M.  83. 

177.  A  general  verdict  need  not  be  ex- 
cluded for  the  failure  of  the  jury  to  answer 
special  questions  that  are  of  no  legal  conse- 
quence :  Pettibone  v.  Maelem,  45  M.  381. 

178.  It  is  no  ground  for  reversal  that  the 
jury  returned  no  answers  to  special  questions 
as  to  facts  that  were  purely  collateral  and 
were  not  involved  in  the  real  issues:  Toulman 
v.  Stoain,  47  M.  82. 

178.  Where  one  who  sues  on  a  promissory 
note  claims  to  be  a  bona  fide  holder  of  it,  and 
the  defence  is  that  it  was  given  for  intoxicat- 
ing liquors,  it  is  not  a  material  or  proper  ques- 
tion for  the  jury  whether  the  plaintiff,  know- 
ing the  business  of  the  payees,  did  not  pur- 
posely avoid  inquiring  into  the  consideration 
of  the  note;  and  their  omission  to  answer  this 
as  a  special  question  is  therefore  of  no  conse- 
quence: Bottomley  v.  Goldsmith,  86  M.  27. 

180.  Juries  cannot  be  compelled  to  answer 
special  interrogatories,  but  their  failure  to  an- 
swer or  find  any  affirmative  fact  necessary  to 
sustain  their  verdict  nullifies  the  verdict,  and 
the  result  is  a  mistrial :  Harbaugh  v.  Cicotte, 
83  M.  241. 

181.  The  findings  actually  made  .  in  re- 
sponse to  specific  questions  do  not  cure  the 
errors  committed  on  the  trial,  where  some 
proper  questions  are  not  answered  at  all,  and 
others  are  so  answered  that  the  responses  are 
in  law  no  findings  at  all  and  cannot  be  male 
the  basis  for  any  conclusion.  So  far  as  rele- 
vant questions  properly  put  to  the  jury  remain 
unanswered  there  is  a  mistrial:  Crane  v. 
Reeder,  25  M.  808. 

182.  Mistrial  occurs  where  the  jury  say 
that  they  do  not  know,  in  answer  to  specjal 
questions  that,  under  the  charge  and  evidence, 
are  material  to  the  issue:  Wilson  v.  Pontiac, 
O.  &  P.  Austin  R.  Co.,  57  M.  155. 

183.  Where  a  jury  answered  a  special 
question  by  saying  they  had  no  means  of 
knowing,  and  that  they  did  not  know  from 
the  evidence,  and  afterwards  answered  simply 
that  they  did  not  know,  and  court  and  counsel 
treated  the  answer  as  a  negative,  it  was  so 
treated  in  the  supreme  court:  Maclean  v. 
Scripps,  52  M.  215. 

184.  A  general  verdict  was  given  for  the 
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plaintiff  in  a  libel  suit  based  on  the  republica- 
tion of  statements  already  published  in  Can- 
ada, and  affecting  the  reputation  of  plaintiff, 
who  was  a  professor  in  the  University  of 
Michigan.  The  jury  were  then  asked  specially 
whether  the  publication  had  been  made  be- 
cause the  charges  had  been  published  gener- 
ally in  Canadian  papers,  injuriously  affecting, 
in  plaintiff's  opinion,  the  best  interests  of  the 
university,  and  for  the  purpose  of  calling  at- 
tention thereto  as  a  matter  of  publio  duty,  and 
in  order  that  there  might  be  a  public  investi- 
gation by  the  regents  of  the  university.  The 
jury  answered,  as  to  previous  publication, 
"  We  say  not  generally  to  his  knowledge,  the 
evidence  only  going  to  show  he  bad  seen  the 
two  Tilsonburg  papers ; "  and  as  to  the  purpose 
of  the  republication  they  answered  negatively. 
They  afterwards  answered  the  whole  question 
in  the  negative.  Held,  that  the  answer*  were 
legally  identical:  Ibid. 

186.  Special  questions  were  submitted  to  a 
jury  bearing  upon  the  liability  of  defendants 
as  partners.  "  If  answered  in  one  way  such  a 
liability  could  not  be  established.  They  gave 
a  general  verdict  for  the  plaintiffs,  but  re- 
turned that  they  were  not  able  to  agree  upon 
any  one  of  the  special  questions.  H.  8.  §  7606 
makes  the  special  findings  control  the  general 
verdict.  Held,  that  a  direction  by  the  court 
that,  having  found  a  general  verdict,  they  were 
bound  to  answer  the  special  questions  in  har- 
mony with  it,  and  instructing  them  how  to 
frame  such  replies,  was  error,  as  its  effect  was 
that  the  court,  and  not  the  jury,  decided  the 
material  issues:  Cole  v.  Boyd,  47  M.  98. 

186.  Where  a  special  question  to  the  jury 
as  to.  whether  they  found  a  machine  was  sold 
with  a  recommendation  or  a  warranty  that  it 
would  do  good  work  was  answered  yes,  it 
was  held  that  the  answer  did  not  determine 
whether  they  found  a  warranty  or  a  mere  rec- 
ommendation :  Worth  v.  McConnell,  43  M.  473. 

(e)  The  verdict. 

As  to  verdicts  in  justices'  courts,  see  Jus- 
tices or  the  Peace,  §§  323-230. 

As  to  the  verdict  and  findings  in  criminal 
cases,  see  Chimes,  §§  966-983. 

As  to  aider  by  verdict  of  defects  in  plead- 
ings, etc.,  see  Pleadings,  X. 

1.  Upon  what  based ;  consistency  with 
pleadings  or  special  findings. 

187.  A  general  verdict  is  bad  if  a  single 
count  in  the  declaration  is  fatally  erroneous : 
Stange  v.  Clemen*,  17  M.  403. 


188.  Where  action  is  brought  against  de- 
fendants jointly  on  a  several  obligation  there 
should  be  a  verdict  for  defendants:  Larkin  v. 
Butterfleld,  39  M.  254. 

189.  A  verdict  must  be  based  upon  evi- 
dence; the  jury  cannot  assume  facts  in  de- 
fault of  evidence :  Hutchinson  v.  Dubois,  45  M. 
148;  Marquette  v.  Ward,  50  M.  174. 

100.  A  jury  should  not  be  allowed  to  as- 
sume the  existence  of  fraud  or  oppression 
where  there  is  no  proof  thereof :  Rayburn  v. 
Mason  Lumber  Co.,  57  M.  374. 

181.  The  jury,  in  an  action  for  the  value 
of  surgical  services,  has  no  right  to  find  mal- 
practice without  testimony  from  persons  who 
are  qualified  to  give  opinions  on  the  methods 
of  treatment:  Wood  v.  Barker,  49  M.  395. 

182.  A  jury  has  no  right  to  ignore  testi- 
mony that  has  not  been  discredited,  and  form 
independent  conclusions,  without  testimony, 
on  matters  that  require  proof  beyond  their 
conjectures  or  opinions:  Ibid. 

193.  Suspicion  will  not  justify  a  verdict  in 
the  absence  of  proof:  Campbell  v.  Sherman, 
49  M.  534. 

194.  A  verdict  based  on  one  juror's  state- 
ments of  fact,  not  made  upon  the  witness- 
stand,  is  illegal  and  in  violation  of  the  juror's 
oath:  Foster's  WQl,  84  M.  21. 

196.  The  answer  of  a  jury  to  a  special 
question  is  of  no  account  if  based  on  testi- 
mony improperly  received :  Peoples  v.  Detroit 
Post  dk  T.  Co.,  54  M.  457. 

196.  The  finding  of  the  jury,  in  answer  to 
a  special  question  that  a  party  acted  in  good 
faith  in  purchasing  land,  is  not  binding  where 
the  record  shows  that  the  jury  did  not  apply 
the  proper  legal  standard  to  test  the  good 
faith  of  the  purchase  under  the  facts  and  cir- 
cumstances of  the  case:  Oliver  v.  Sanborn,  60 
M.  846. 

197.  Unless  the  jury  abuse  its  discretion  a 
verdict  is  not  to  be  set  aside  merely  because  it 
does  not  appear  exactly  how  it  was  made  up : 
Swift  v.  Plessner,  89  M.  178. 

198.  No  greater  preponderance  of  proof  is 
required  to  authorize  a  verdict  in  one  civil  ac- 
tion than  in  another:  Elliott  v.  Van  Buren,  33 
M.49. 

And  see  Evidence.  §§  1450-1462. 

199.  A  verdict  must  always  be  read  in  the 
light  of  the  pleadings,  and  when  it  refers  to 
documents  annexed  to  it  they  must  be  re- 
garded as  incorporated  in  it;  and,  if  not  an- 
nexed, the  verdict  may  be  aided  by  the  judge's 
notes,  where  they  will  suffice  for  that  pur- 
pose: Keelerv.  Robertson,  37  M.  116. 

200.  The  general  verdict  Of  a  jury  is  con- 
trolled by  its  special  finding  when  the  latter 
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is  so  inconsistent  with  the  verdict  as  to  fail  in 
some  essential  particulars  to  support  it:  Har- 
baugh  v.  Cicotte,  83  M.  241. 

301.  A  verdict  should  not  be  sustained 
where,  on  the  whole  special  finding,  it  is  rea- 
sonably certain  that  it  ought  not  to  be :  Da- 
pont  v.  Starring,  43  M.  492. 

202.  The  whole  verdict  of  a  jury  must  be 
construed  together;  and  general  findings,  or 
conclusions  inconsistent  with  special  findings, 
will  be  disregarded  as  wrong  conclusions  upon 
facts  found:  Keeler  v.  Robertson,  27  M.  116. 

203.  Where  two  special  findings  are  incon- 
sistent with  each  other,  but  only  one  of  them 
is  inconsistent  with  the  general  verdict,  they 
neutralize  each  other  and  leave  the  general 
verdict  to  stand:  Foster  v.  Oaffield,  84  M.  850. 

204.  The  finding  of  a  jury  is  contradictory 
and  inconclusive  where  the  question  submitted 
involves  matter  of  law  as  well  as  of  fact,  and 
the  findings  upon  matters  of  fact  show  that 
there  was  no  basis  for  the  conclusion  which 
they  reached  upon  the  whole  question :  Loomis 
v.  Rogers  Township  Board,  58  M.  135. 

2.  Form;  amendment 

As  to  certainty  and  other  requisites  of  ver- 
dicts in  Ejectment,  see  that  title,  £§  177-179. 

As  to  verdict  where  double  or  treble  dam- 
ages are  claimed,  see  Damages,  £§  411,  484, 
435,  488-440,  443. 

205.  Leave  to  find  a  sealed  verdict  should 
be  granted  where  there  is  likely  to  be  pro- 
longed delay  after  agreement  before  the  ver- 
dict can  be  received:  Pierce  v.  Pierce,  88  M. 
412. 

206.  The  statute  authorizing  special  ques- 
tions to  be  submitted  to  the  jury  contemplates 
their  aiding  or  explaining  a  general  verdict, 
but  dees  not  take  away  the  power  to  find 
special  verdicts:  Hendrickson  v.  Walker,  32 
M.  68. 

207.  The  jury  may  find  a  special  verdict, 
but  the  court  cannot  compel  them  to  do  so,  or 
to  give  reasons  for  a  general  finding :  Peck  v. 
Snyder,  13  M.  21. 

208.  A  jury  cannot  be  required  to  report 
the  testimony  on  which  they  have  found: 
Turner  v.  Phoenix  Ins.  Co.,  05  M.  236. 

209.  Where  there  are  two  issues, —  the  gen- 
eral issue  and  an  issue  on  a  special  plea, — 
and  the  jury  find  a  verdict  for  the  plaintiff  on 
the  general  issue,  but  render  no  verdict  on  the 
other  issue,  the  judgment  will  not  be  reversed 
if  the  verdict  on  the  general  issue  negatives 
the  special  plea  of  defendant  on  which  the 
other  issue  was  joined,  and  the  jury  could  not 
have  found  for  the  plaintiff  had  defendant  es- 


tablished the  truth  of  his  special  plea:  Brooks 
v.  Delrymple,  1  M.  145. 

210.  A  general  verdict  in  a  case  submitted 
to  the  jury  on  more  than  one  point  does  not 
show  how  they  determined  either  question 
considered  alone:  Dewey  v.  Alpena  School 
District,  48  M.  480. 

211.  Defendant  in  a  libel  suit  is  entitled  to 
have  the  jury  say  upon  what  count  or  counts 
they  found  against  him,  if  the  structure  of 
the  declaration  and  the  state  of  the  facts  leave 
it  doubtful :  Scripps  v.  Reilly,  85  M.  872. 

212.  The  jury,  in  rendering  a  special  ver- 
dict, should  confine  themselves  to  the  facts, 
and  leave  the  court  to  render  such  judgment 
upon  the  facts  so  found  as  the  law  warrants: 
Ertcin  v.  Clark,  13  M.  10. 

213.  In  the  case  of  a  special  verdict,  no 
facts  can  be  assumed  not  therein  stated,  nor 
can  any  be  inferred  from  those  found;  but 
the  finding  must  be  taken  as  made,  subject, 
however,  to  the  allegations  in  the  pleadings: 
Buckley  v.  Great  Western  R.  Co.,  18  M.  121. 

214.  The  statute  authorizing  special  find- 
ings and  a  judgment  thereon  instead  of  on 
■the  general  verdict,  on  tho  ground  that  the 
verdict  and  findings  are  inconsistent,  contem- 
plates that  the  trial  court  will  have  knowledge 
of  the  facts  developed  on  the  trial  to  aid  it  in 
determining  the  consistency  of  the  general 
verdict  with  the  special  findings;  as  a  general 
verdict  does  not  set  forth  the  elementary  facts 
required  for  its  production,  the  determination 
involves  a  consideration  of  something  beyond 
a  mere  comparison  of  the  language  of  the  ver- 
dict and  the  findings:  Gilbert  v.  American 
Ins.  Co.,  80  M.  400. 

215.  Though  the  verdict  may  not  conclude 
formally  or  punctually  in  the  words  of  the  is- 
sue, yet  if  the  point  in  issue  can  be  concluded 
out  of  the  finding  the  court  will  work  it  into 
form  according  to  the  justice  of  the  case: 
Lamberton  v.  Foote,  1  D.  102;  Lockwood  v. 
Drake,  1  M.  14 

216.  The  want  of  the  technical  conclusion, 
commonly  inserted  with  an  alternative  find- 
ing according  to  the  court's  determination  on 
the  law,  does  not  affect  the  force  or  validity 
of  a  special  verdict;  where  the  jury  find  the 
facts,  they  find  for  the  party  who  should  pre- 
vail on  those  facts,  and  he  is  entitled  to  judg- 
ment :  Hendrickson  v.  Walker,  82  M.  63. 

217.  A  verdict  in  assumpsit,  the  plea  be- 
ing the  general  issue,  "  that  the  defendant  is 
guilty,  in  manner  and  form  as  alleged  in  the 
declaration,"  is  a  mere  clerical  error,  properly 
amendable,  and  judgment  may  be  rendered 
thereon  for  the  damages  thereby  assessed: 
Lincoln  v.  Cambria  Iron  Co..  108  TJ.  S.  412. 
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218.  Juries  rarely  give  very  formal  ver- 
dicts; and  inquiries  of  tbe  jurors  in  court,  and 
amendments  for  the  purpose  of  putting  in  due 
form  what  the  jury  mean  by  their  finding, 
are  unobjectionable:  Sleight  v.  Henning,  13 
M.871. 

219.  A  jury  brought  in  a  sealed  verdict, 
"  We  find  for  the  plaintiff  the  full  amount 
claimed  by  him  on  tbe  note."  It  seem*  that 
it  is  not  objectionable  to  permit  the  plaintiff's 
counsel  to  state  to  the  jury  what  tbe  amount 
was,  and  for  them  to  return  a  verdict  for  that 
amount  in  due  form :  Olcott  v.  Sanson,  12  M. 
452. 

220.  Where  a  purchaser  of  goods  has  left 
them  with  the  vendor  and  the  latter  recovers 
judgment  for  their  value,  the  force  of  tbe  ver- 
dict is  not  destroyed  by  the  additional  direc- 
tion that  plaintiff  deliver  them  to  defendant. 
This  merely  states  the  legal  consequence  of 
the  judgment,  and  may  be  rejected  as  surplus- 
age: Rawson  v.  McElvaine,  49  M.  194. 

As  to  certainty  of  verdict  in  ejectment,  see 
Ejectment,  §g  177, 178. 

As  to  amendment  of  verdict  before  trebling 
damages,  see  Damages,  §  435. 

3.  "What  covers;  conclusiveness. 

22 1 .  In  trover  for  goods  which  plaintiff  had 
sold  in  reliance  on  false  representations,  and 
defendant  had  seized  upon  a  chattel  mortgage 
given  him  for  tbe  purpose  of  defrauding 
plaintiff,  a  general  verdict  in  plaintiff's  favor 
covers  the  questions  of  defendant's  participa- 
tion in  or  knowledge  of  tbe  fraud,  if  those 
questions  were  submitted  to  the  jury :  Robin- 
son v.  Walsh,  54  M.  506. 

222.  Where  the  issue  submitted  was 
whether  an  alleged  will  was  the  decedent's 
last  will,  and  whether  at  the  time  of  executing 
it  he  was  of  sound  disposing  mind  and  not 
under  the  influence  of  the  devisee  named 
therein,  a  verdict  that  the  will  was  decedent's 
last  will,  etc- ,  and  that  at  the  time  of  executing 
it  he  was  of  sound  disposing  mind  and  mem- 
ory and  capable  of  disposing  of  his  property 
by  will,  was  held  to  cover  the  whole  issue  and 
to  negative  all  undue  influence:  White  v. 
Bailey,  10  M.  155. 

223.  The  terms  of  tbe  verdict  control  as  to 
what  damages  shall  be  trebled  in  trespass  after 
a  forcible  entry  or  detainer :  Howser  v.  Mclcher, 
40  M.  185. 

224.  Tbe  conclusion  of  a  jury  upon  a  ques- 
tion of  fact  fairly  submitted  to  it  is  final :  Filer 
v.  Jenlcs,  38  M.  585. 

225.  Where  there  was  evidence  tending  to 
ihow  a  promise  made  by  an  authorized  agent 


of  defendant  to  pay  plaintiff  a  given  sum  for 
his  services,  and  tbe  facte  have  been  properly 
submitted  to  the  jury,  who  have  found  for 
plaintiff,  their  verdict  is  final:  Wyman  v. 
Crowley,  83  M.  84. 

226.  A  verdict  is  conclusive  as  to  the  facts 
necessary  to  be  found  in  order  to  support  the 
plaintiffs  claim :  Boglarsky  v.  Singer  Manuf. 
Co.,  65  M.  510. 

227.  Where  special  damages  are  claimed, 
and  the  case  is  submitted  under  such  instruc- 
tions as  would  require  the  jury  to  return  a 
verdict  therefor  if  there  were  any,  a  verdict 
for  defendant  determines  tbat  none  were  suf- 
fered: Clark  v.  Wiles,  54  M.  834. 

228.  Facts  cannot  be  considered  established 
by  the  finding  of  a  jury,  if  tbe  finding  was 
based  on  improper  testimony  and  an  erroneous 
charge:  Fairbanks  v.  Bennett,  53  M.  61. 

220.  Where  a  case  is  left  to  the  jury  on  the 
question  of  damages  only,  the  verdict  must 
stand  unless  a  sufficient  justification  appears 
from  defendant's  showing:  Davis  v.  Burgess, 
54  M.  514. 

280.  One  who  submits  a  special  question  to 
the  jury  is  bound  by  an  adverse  finding: 
Stevens  v.  Rose,  69  M.  259. 

231.  A  verdict  is  no  precedent,  and  settles 
nothing  but  the  immediate  controversy  to 
which  it  relates:  McGinnis  v.  Canada  South- 
ern Bridge  Co.,  49  M.  466. 

As  to  conclusiveness  of  verdict,  see  Error, 
g§  808-816. 

As  to  effect  of  verdict  out  of  chancery ,  see 
Equity,  g  1289. 

4.  Directing  verdict;  duress. 

232.  The  power  to  direct  a  verdict  for  de- 
fendant on  counsel's  presentation  of  plaintiff's 
case  must  be  cautiously  exercised ;  and  if  the 
case  as  stated  is  sufficient  except  on  some  par- 
ticular point,  tbe  judge  should  always  direct 
attention  to  the  defect,  so  the  omission  may 
be  supplied  if  accidental:  Spieer  v.  Banker, 
45  M.  630. 

233.  It  is  not  good  practice  to  decide,  upon 
the  opening  of  counsel,  that  there  is  no  cause 
of  action,  and  the  cases  are  exceptional  where 
it  can  safely  be  done:  Leonard  v.  Beaudry,  68 
M.  312. 

234.  Where,  in  any  view  that  can  be  taken 
of  tbe  testimony,  a  party  is  entitled  to  a  ver- 
dict, he  has  a  right  to  a  charge  accordingly : 
Pennsylvania  Mining  Co.  v.  Brady,  16  M.  333. 

235.  A  trial  judge  can  direct  a  verdict  for 
defendant  when  plaintiff  offers  no  evidence  to 
establish  a  necessary  port  of  liis  case :  Spieer 
v.  Banker,  45  M.  6SQ. 
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236.  Where  there  is  a  total  defect  of  evi- 
dence as  to  any  fact  essential  to  plaintiff's 
case,  the  case  should  be  taken  from  the  jury: 
Mynning  v.  Detroit,  L.  <&  N.  R.  Co.,  64  M. 
93. 

237.  Where  all  the  material  facts  are  un- 
disputed, and  plaintiff  has  failed  to  make  out 
a  case,  the  court  should  direct  a  verdict  for 
defendant :  McGrath  v.  Detroit,  M.  &  M.  R. 
Co.,  57  M.  665;  Dondero  v.  FrumvelUr,  61  M. 
440. 

238.  Where  the  plaintiff  on  the  stand  as  a 
witness  states  his  case  so  as  to  show  he  has 
no  cause  of  action,  and  there  is  no  attempt  at 
a  qualifying  explanation  by  other  witnesses, 
he  has  no  ground  of  complaint  if  the  court 
charge  the  jury  that  no  recovery  is  justifiable : 
Davis  v.  Detroit  <&  M.  R.  Co.,  20  M.  105. 

239.  An  instruction  to  find  for  defendant 
is  not  ground  for  complaint  where  the  evi- 
dence on  any  point  essential  to  recovery  is 
open  to  only  one  meaning  and  that  is  plainly 
adverse  to  plaintiff:  Kelly  v.  Hendrie,  26  M. 
255. 

240.  A  case  must  be  absolutely  free  from 
conflict  before  it  can  be  taken  from  the  jury : 
Mareott  v.  Marquette,  H.  &  O.  R.  Co.,  47 
M.  1. 

241.  A  case  can  be  taken  from  the  jury  on 
the  facts  only  when  it  is  susceptible  of  but 
one  just  opinion :  Teipel  v.  Hilaendegen,  44  M. 
461. 

242.  A  trial  judge  should  never  take  a  case 
from  the  jury  on  the  evidence  unless  it  is 
very  clear;  and  when  he  does  so  he  should 
specify  the  particular  ground  or  grounds  of 
his  ruling:  Demill  v.  Moffat,  46  M.  410. 

243.  It  is  only  where  there  is  no  evidence 
upon  some  material  point  in  plaintiff's  case 
that  the  court  can  take  the  case  from  the  jury : 
Goodale  v.  Portage  Lake  Bridge  Co.,  65  M. 
418;  People  v.  Eaton,  69  M.  559;  Carver  v. 
Detroit  <t  S.  P.  R.  Co.,  61  M.  584. 

244.  A  case  cannot  be  taken  from  the  jury 
unless  it  is  plain,  upon  the  strongest  showing 
made  by  any  of  the  witnesses,  that  there  is  no 
cause  of  action :  Mareott  v.  Marquette,  H.  & 
OyR.  Co.,  47  M.  1. 

245.  Where  there  is  any  evidenoo  to  sus- 
tain plaintiff's  case  the  case  should  not  be 
taken  from  the  jury:  Stockham  v.  Cheney.  62 
1110. 

246.  Where  the  evidence  has  a  legal  tend- 
ency to  make  out  a  proper  case  in  all  its 
parts,  its  weight  and  sufficiency,  however 
slight,  is  a  question  for  the  jury  alone:  Comely 
v.  McDonald,  40  M.  160. 

247.  A  verdict  should  not  be  directed  for 
defendant  where  the  main  question  is  one  of 


fact  and  plaintiff  has  introduced  evidence 
tending  to  maintain  his  side:  Hart  Manuf. 
Co.  v.  Mann's  Boudoir  Car  Co.,  65  M.  564. 

248.  Where  there  is  some  evidence  tending 
to  sustain  plaintiff's  theory  the  case  is  one  frr 
the  jury :  Charon  v.  Roby  Lumber  Co.,  66  M. 
6& 

249.  Where  there  is  evidence,  though  con- 
tradicted, from  which  a  promise  on  defend- 
ant's part  to  pay  for  services  rendered  him 
can  be  implied,  the  question  is  for  the  jury: 
Strong  v.  Saunders,  15  M.  839. 

260.  A  case  ought  not  to  be  taken  from  the 
jury  where,  if  the  testimony  that  makes  for 
plaintiff  is  to  be  believed,  defendant  is  liable: 
Alexander  v.  Big  Rapids,  70  M.  824  (May 
11,  '88). 

251.  A  verdict  should  not  be  directed  for 
defendant  unless  all  the  testimony  in  plaint- 
iff's favor,  from  his  own  or  defendant's  wit- 
nesses, bearing  upon  the  issues,  if  accepted  as' 
true  and  given  the  most  favorable  construc- 
tion, fails  to  make  out  a  prima  facie  case: 
Gibbons  v.  Farwell,  68  M.  844. 

252.  Where  there  is  some  testimony  in  a 
case  from  which  inferences  may  be  drawn 
proper  to  charge  defendant,  the  court  should 
not  direct  a  verdict  for  him:  Weyburn  r. 
Kipp's  Estate,  68  M.  79. 

263.  In  determining  whether  a  case  has 
been  properly  taken  from  the  jury,  such  evi- 
dence as  has  been  disregarded  must  be  as- 
sumed to  be  true:  Scandinavian  Society  v. 
Eggan,  59  M.  65. 

264.  In  determining  whether  the  evidence 
has  any  tendency  to  support  plaintiff's  case, 
the  testimony  given  by  him  must  be  taken  as 
true:  Sheldon  v.  Flint  A  P.  M.  R.  Co.,  59  M. 
173. 

266.  In  deciding  whether  a  case  should  go 
to  the  jury,  plaintiff  has  a  right  to  have  his 
own  side  of  the  controversy  assumed  to  be 
true,  and  it  cannot  be  affected  by  the  counter- 
proofs:  Strand  v.  Chicago  <fc  W.  M.  R.  Co.,  64 
M.  216. 

256.  If  plaintiff's  testimony  establishes  a 
case,  it  cannot  be  taken  from  the  jury  by  rea- 
son of  testimony  introduced  for  the  defence: 
Doyle  v.  Mizner,  40  H.  161. 

257.  The  testimony  given  on  defendant's 
part  cannot  be  considered  in  determining 
whether  plaintiff  is  entitled  to  go  to  the  jury 
upon  the  case  made  by  him :  Guggenheim  v. 
Lake  Shore  &  M.  S.  R.  Co.,  66  M.  150  (June 
9,  '87). 

268.  A  mere  scintilla  of  evidence  does  not 
give  the  case  to  the  jury:  Comely  v.  McDonald, 
40  M.  150;  Rosie  v.  Willard,  44  M.  882. 

269.  An  action  for  causing  worthless  paper 
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to  be  sold  to  plaintiff  should  not  be  taken  from 
the  jury  if  there  is  evidence  that  defendant 
suggested  and  was  concerned  in  getting  up  the 
paper ;  that  he  purposed  using  it  to  get  money ; 
that  he  let  the  person  who  made  the  sale  have 
it,  without  consideration,  in  order  to  trade  it 
off,  and  that  he  expected  part  of  the  proceeds : 
Adams  v.  Bowman,  51  M.  189. 

260.  A  charge  to  the  jury  in  an  ejectment 
suit  "  that  the  plaintiffs  cannot  recover  in  the 
action  because  the  evidence  does  not  show  any 
right  to  recover  the  possession  of  any  share, 
interest  or  portion  of  the  premises,  at  the  com* 
mencement  of  the  suit,"  takes  the  whole  case 
away  from  the  jury,  and  can  only  be  sustained 
where  there  is  no  evidence  whatever  tending 
to  make  out  a  case  for  plaintiffs:  Dubois  v. 
Campau,  24  M.  300. 

261.  A  man  sued  another  for  the  value  of 
a  beer- wagon,  which  plaintiff  claimed  to  own, 
bat  which  defendant  had  bought  from  plaint- 
iff's step-father.  The  evidence  tended  to  show 
that  the  seller  was  the  original  owner,  but  that 
the  plaintiff  had  authorized  his  mother  to  use 
his  money  in  buying  it  from  a  man  who  had 
bought  it  on  a  foreclosure  against  the  step- 
father. The  purchaser  had  also  been  gar- 
nished by  a  creditor  of  the  step-father  and 
compelled  to  pay  him  all  that  remained  of  the 
purchase  price.  Held,  that  the  case  was  for 
-ta  JurVf  and  -hat  plaintiff  was  entitled  to 
have  their  judgment  on  his  presentation: 
Rider  v.  Kern,  46  M.  465. 

262.  Where  the  elements  of  an  alleged 
estoppel  relied  upon  as  a  defence  in  trover  are 
neither  admitted  nor  conclusively  ascertained, 
and  there  is  evidence  tending  to  show  plaint- 
iff's ownership,  the  case  is  one  for  the  jury 
under  proper  instruction,  and  should  not  be 
taken  from  them :  Ashman  v.  Epsteine,  50  M. 
360. 

268.  It  is  not  open  to  a  defendant  to  claim 
that  a  point  essential  to  the  case  against  him 
was  not  made  out  where  he  himself  supplied 
the  omission  in  making  his  defence:  Green  v> 
GUI,  4?  M.  86. 

264.  Conflicting  evidence  must  go  to  the 
jury  where  a  finding  upon  it  is  possible  in  law : 
Haas  v.  White,  87  M.  126. 

265.  It  is  error  for  the  court  to  direct  a  ver- 
dict upon  a  point  where  the  testimony  con- 
flicts: Buhl  Iron  Works  v.  Teuton,  87  M.  633 
(Jan.  5,  '88). 

266.  Where  the  vendee  in  a  land  contract 
sued  to  recover  back  the  purchase  money  paid 
to  his  vendor,  who  had  conveyed  the  lands  to 
another,  a  conflict  of  evidence  arose  as  to 
whether  this  conveyance  was  by  the  consent 
of  such  vendee.    Held  error  to  take  the  ques- 
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tion  away  from  the  jury  and  to  direct  them 
to  find  for  the  defendant:  Atkinson  v.  8eott, 
86  H.  19. 

267.  A  trial  judge  cannot  deprive  the  jury 
of  its  right  of  judgment,  even  though  the  evi- 
dence submitted  is  positive  and  in  part  uncon- 
tradicted. But  if  the  jury  returns  a  perverse 
verdict  he  may  set  it  aside  and  order  a  new 
trial:  Woodin  t».  Durfee,  46  M.  424 

268.  A  jury  are  properly  instructed  to  find 
for  plaintiff  if  his  claim  is  supported  by  un- 
disputed testimony  whioh  they  believe:  Batch 
v.  BisseU,  52  M.  456. 

268.  In  an  action  for  an  assault,  an  in* 
struction  that,  if  the  jury  believed  plaintiffs 
statements  after  considering  defendant's  de- 
nial and  all  other  evidence,  verdict  should  be 
for  plaintiff,  is  not  objectionable  as  taking 
from  the  jury  the  consideration  of  all  other 
questions  except  the  truth  of  plaintiff's  state- 
ments ;  especially  where  the  court,  in  imme- 
diate connection  with  such  instruction,  called 
attention  to  the  entire  evidence:  Schenk  v. 
Dunkelow,  70  M.  89. 

270.  A  trial  judge  has  a  right  to  direct  the 
jury's  attention  to  any  essential  point  in  the 
case  which  he  thinks  the  plaintiff  has  given 
no  evidence  fairly  tending  to  prove ;  and  he 
may  advise  them  to  render  verdict  accord- 
ingly: DemUl  v.  Moffat,  45  M.  410. 

271.  In  a  case  proper  for  the  jury,  the 
court  offered  to  direct  a  verdict  for  defendant, 
but  the  offer  was  not  accepted,  and  the  case 
went  to  the  jury,  who  found  for  defendant; 
the  court's  offer  was  held  error:  Wright  v. 
TOwte,  67  M.  255. 

272.  A  jury,  after  being  out  for  one  day, 
sent  word  to  the  judge  that  they  could  not 
agree.  The  judge  sent  back  word  that  he  did 
not  believe  it  yet,  and  added  the  suggestion 
that  they  had  better  agree  that  night,  as  he 
was  going  away  and  should  not  be  back  until 
the  second  day  after,  and  they  might  not  get 
discharged  until  he  returned.  The  verdict 
was  returned  within  an  hour  afterwards. 
Held,  that  it  must  be  set  aside  as  obtained  by 
duress:  Pierce  v.  Pierce,  88  M.  412. 

278.  After  the  jury  had  retired  they  re- 
turned into  court  and  informed  the  judge  that 
they  had  not  agreed,  but  "  stood  eleven  to  one, 
and  divided  on  $200."  He  thereupon  told  them, 
"  If  that  is  the  only  difference,  it  would  be 
better  for  the  county  and  the  parties  on  both 
sides  that  one  or  both  sides  yield  so  as  to  come 
together.  It  would  be  unfortunate  for  all  to 
have  a  disagreement  when  the  difference  is  so 
small."  Held  to  be  error:  QoodseU  v.  Seeley, 
46  M.  628. 

274.  A  jury,  after  being  out  five  hours,  re- 
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ported  that  they  could  not  agree  upon  a  ver- 
dict. Held,  that  instructions  on  their  duty  to 
reconcile  their  views  and  reach  a  verdict  if 
consistent  with  their  consciences,  rather  than 
that  the  parties  should  be  put  to  the  trouble 
and  expense  of  trying  the  case  again,  were  not 
erroneous  if  nothing  was  said  to  the  prejudice 
of  either  party:  Pierce  if.  Rehfuss,  86  M.  54. 

(f)  Nonsuit. 

278.  The  court  cannot  compel  a  plaintiff  to 
beoome  nonsuit.  He  has  always  a  right,  if 
he  chooses,  to  go  to  the  jury  with  his  case : 
Cahttl  v.  Kalamazoo  Mut.  Ins.  Co.,  2  D.  124. 

278.  A  defendant  asking  for  judgment  as 
in  case  of  nonsuit  must  make  out  a  complete 
case  within  the  reason  on  which  bis  applica- 
tion rests  and  in  strict  conformity  to  the  rules 
and  practice  of  the  court:  Hill  v.  Webber,  SO 
M.  143. 

277.  A  motion  for  judgment  as  in  case  of 
nonsuit  is  a  special  motion,  and  must  be 
founded  upon  affidavit  showing  the  facts 
necessary  to  entitle  the  party  to  it:  Storey  v. 
ChUd,  2  M.  107. 

278.  A  motion  for  judgment  as  in  case  of 
nonsuit  on  plaintiff's  neglect  to  bring  on  the 
cause  at  either  of  the  first  two  terms  follow- 
ing joinder  of  issue  is  premature  if  made  be- 
fore the  second  term  has  opened :  Hill  v.  Web- 
ber, 60  M.  142. 

279.  Nonsuit  cannot  be  ordered  for  failure 
to  file  a  bill  of  particulars  in  an  action  for 
slander  where  the  affidavits  holding  defendant 
to  bail  fully  set  out  the  facts :  Oibbs  v.  Supe- 
rior Court  Judge,  63  M.  496. 

280.  Whether  nonsuit  can  be  taken  after 
set-off  has  been  pleaded  and  defendant  has 
claimed  judgment  for  a  balance,  guere.  Order 
permitting  it  affirmed  by  equal  division:  Can- 
ada Merchants  Bank  v.  Schulenberg,  64  M.  49. 
(Act  123  of  1885  now  forbids  such  nonsuit  un- 
less defendant  consents.) 

281.  Where,  on  motion  to  set  aside  a  non- 
suit, an  order  has  been  granted  that  the  non- 
suit be  set  aside  on  payment  of  costs,  and  the 
defendants,  before  the  costs  had  been  paid, 
noticed  the  cause  for  trial,  this  would  operate 
as  a  waiver  of  the  nonsuit  and  authorize  the 
plaintiff  to  proceed  to  trial  on  such  notice;  but 
if  plaintiff  was  in  doubt  concerning  the  waiver 
and  disputed  the  right  to  have  the  case  placed 
on  the  trial  docket,  knowing  it  was  placed 
there,  he  should  have  moved  to  strike  it  off, 
and,  failing  in  this,  the  court  was  justified  in 
considering  the  case  as  standing  regularly  for 
trial  and  in  ordering  a  second  nonsuit:  Wine- 
man  v.  Wayne  Circuit  Judge,  35  11.  498. 


282.  A  vacated  nonsuit  leaves  the  entire 
case  open  for  hearing :  Johnson  v.  Shepard,  86 
M.  115. 

283.  A  reinstated  cause  standing  for  trial 
is  subject  to  the  same  rules  as  any  other;  and 
where  the  failure  to  have  the  party  in  the 
court  when  called  arose  out  of  a  misapprehen- 
sion, a  motion  to  open  a  nonsuit  should  not  be 
disallowed  on  grounds  relating  rather  to  pub- 
lic convenience  than  to  the  mutual  rights  of 
the  parties :  Lindsay  v.  Wayne  Circuit  Judges, 
63  M.  735. 

284.  Setting  aside  a  nonsuit  is  discretion- 
ary with  the  court :  Hoffman  ».  St.  Clair  Cir- 
cuit Judge,  37  M.  181. 

285.  A  nonauit  was  set  aside  on  condition 
of  payment  of  costs  by  the  plaintiff.  After- 
wards defendants  stipulated  in  writing,  un- 
conditionally, to  try  the  cause  on  a  certain 
day.  Held  to  be  a  waiver  of  the  prior  pay- 
ment of  costs:  Eigley  v.  Lant,  8  M.  812. 

(g)  New  trial. 

In  ejectment,  see  Ejectment,  IX. 

When  ordered  on  reversal,  see  Error,  §§  702- 
717;  Chimes,  §§  1284-1289. 

When  new  trial  in  actions  at  law  granted 
by  chancery,  see  Equity,  §§  520-522. 

288.  H.  8.  §  7618,  allowing  the  successor  of 
a  trial  judge  to  settle  a  bill  of  exceptions  on 
the  stenographer's  minutes,  did  not  deprive  a 
party  of  the  right  to  a  new  trial  which  had  be- 
come fixed  by  the  judge's  death  before  excep- 
tion could  be  settled :  People  v.  Superior  Court 
Judge,  40  M.  680 ;  Stebbins  v.  Field,  41  M.  37a 

287.  Courts  of  record  are  vested  with  gen- 
eral discretionary  power  on  the  subject  of 
granting  new  trials;  which  power  is  judicial, 
and  not  arbitrary :  Loree  v.  Reeveg,  2  M.  133. 

288.  The  circuit  court  has  discretion  to 
grant  or  refuse  a  new  trial ;  and  this  discre- 
tion is  not,  usually,  reviewable:  Dibble  v. 
Rogers,  2  M.  404;  Bourke  v.  James,  4  M.  336; 
Cuddy  v.  Major,  12  M.  868;  Sleight  v.  Henning, 
12  M.  871 ;  Penn.  Mining  Co.  v.  Brady,  14  M. 
260;  People  v.  Branch  Circuit  Judge,  17  M. 
67;  Final  v.  Backus,  18  M.  218;  People  v. 
Wayne  Circuit  Judge,  20  M.  220 ;  Johr  v.  Peo- 
ple, 26  M.  427;  Jones  v.  Hobson,  87  M.  86; 
Stork  v.  Superior  Court  Judge,  41  M.  5 ;  Al- 
derman v.  Mqntcalm  Circuit  Judge,  41  M.  550 ; 
MaJioney  v.  People,  43  M.  39;  Toulman  v. 
Sivain,  47  M.  82;  Hake  v.  Buell,  50  M.  89; 
People  v.  Francis,  52  M.  575;  Nelson  v.  Lum- 
bermen's Mining  Co.,  65  M.  288;  Graham  v. 
Myers,  67  M.  277. 

288.  A  motion  for  a  new  trial  on  the 
ground  that  one  of  the  jurors  had  served  upon 
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a  former  trial  of  the  same  cause,  being  a  ques- 
tion addressed  to  the  discretion  of  the  trial 
court,  a  denial  of  such  motion  is  not  review- 
able on  error:  Bourke  v.  James,  4  M.  886. 

290.  A  motion  for  a  new  trial  on  the 
ground  that  the  verdict  is  against  the  weight 
of  evidence  presents  a  question  of  fact  alone ; 
and  such  a  motion,  based  on  the  ground  that 
the  verdict  is  against  evidence,  for  the  reason 
that  the  facts  proved,  or  to  prove  which  evi- 
dence was  given,  did  not  make  out  the  crime 
charged,  embraces  both  law  and  fact ;  and 
neither  of  such  questions  could  be  reserved 
for  the  opinion  of  the  supreme  court:  People 
v.  Adwards,  5  M.  23. 

Further  as  to  new  trials  in  criminal  cases, 
Bee  CRIMES,  §§  963,  964,  983,  984,  1263-1266, 
1875-1289. 

291.  A  new  trial  should  be  granted  when- 
ever it  becomes  necessary  for  tho  protection  of 
a  party  in  his  just  rights,  where  such  party 
clearly  has  merits,  and  has  not  legally  waived 
his  rights  or  lost  them  by  some  improper  or 
unjustifiable  laches:  Loree  v.  Reeves,  2  M.  133. 

292.  An  order  by  a  trial  judge  vacating  a 
judgment  and  ordering  a  new  trial  on  the 
ground  that  he  had,  as  he  supposed,  discov- 
ered that  he  had  a  personal  interest  in  the 
case,  is  proper,  and  will  not  be  reviewed :  Al- 
derman v.  Montcalm  Circuit  Judge,  41  M,  650. 

293.  If  a  trial  court  thinks  that  a  verdict  is 
not  in  accordance  with  the  evidence  it  can 
correct  the  jury's  error  by  granting  a  new 
trial:  People  v.  Henssler,  48  M.  49. 

294.  A  trial  judge  is  incompetent  to  decide 
that  a  verdict  was  not  affected  by  outside  in- 
fluences to  which  the  jury  had  been  exposed ; 
and  if  he  refuses  to  set  it  aside  on  the  ground 
that  it  was  just,  he  usurps  the  functions  of 
the  jury.  The  presumption  that  the  jurors 
were  honest  will  not  save  the  verdict: 
Churchill  v.  Alpena  Circuit  Judge,  56  M.  536. 

295.  A  verdict  is  incurably  vitiated  if  evi- 
dence of  the  public  sentiment  as  to  the  case  is 
allowed  to  reach  the  jury :  Ibid. 

296.  A  new  trial  should  not  be  granted 
upon  the  ground  of  newly  discovered  evidence 
unless  such  evidence  is  very  clear  and  satis- 
factory, and  likely  to  seriously  affect  the  re- 
sult if  admitted :  People  v.  Sackett,  14  M.  820. 

297.  To  entitle  a  party  to  a  new  trial  upon 
the  ground  of  newly  discovered  evidence  he 
must  show  diligence :  Gray  v.  Barton,  62  M. 
186. 

298.  Whether  a  new  trial  may  be  granted 
in  reference  as  in  other  cases,  without  excep- 
tions, upon  affidavits  of  extrinsic  matter, 
quere:  Smith  v.  Warner,  14  M.  152. 

299.  It  seems  that  a  circuit  judge   has 


power  to  order  a  new  trial  after  a  reference, 
in  case  of  new  evidence,  fraud  or  misconduct 
independent  of  the  mode  of  trial:  People  tt 
Wayne  Circuit  Judge,  18  M.  48a 

300.  But  the  circuit  court  cannot  order  a 
new  trial  before  a  referee  on  the  ground  that 
the  referee's  conclusion  is  against  the  weight 
of  evidence :  Ibid. 

301.  Circuit  court  rule  81,  requiring  mo- 
tions for  new  trial  to  be  made  in  two  days, 
was  not  intended  to  interfere  with  the  com- 
mon-law discretion  of  the  court  to  entertain 
motions  for  new  trials.  Whether  it  applies  to 
motions  for  new  trials  based  on  newly  discov- 
ered evidence,  quere:  People  v.  Wayne  Cir- 
cuit Judge,  20  M.  220. 

302.  Motion  for  new  trial  in  quo  warranto 
should  be  made  at  the  term  at  which  the  re- 
port is  filed  where  there  is  ample  time  to  make 
it  before  the  close  of  the  term :  Coon  v.  Ply- 
mouth P.  R  Co.,  82  M.  248. 

303.  A  new  trial  may  be  granted  after  a 
trial  on  quo  warranto  upon  the  same  grounds 
and  on  the  same  showing  as  in  civil  cases  gen- 
erally :  People  v.  Sackett,  14  M.  24a 

304.  .Where  a  new  trial  is  not  a  matter  of 
right,  the  judge  in  granting  it  may  properly 
impose  such  a  condition  as  that  the  parties 
must  waive  any  supposed  right  of  removal 
and  try  the  case  at  the  following  term :  Mob- 
ley  v.  Superior  Court  Judge,  41  M.  81. 

305.  A  client  has  a  right  to  waive  the  right 
to  move  for  a  new  trial,  and  will  be  bound  by 
such  waiver  unless  it  is  invalid  for  some  cause 
relating  to  him ;  no  one  else  can  set  it  aside: 
Hockley  v.  Muskegon  Circuit  Judge,  58  M. 
454. 

306.  Upon  each  new  trial  the  case  must  be 
tried  just  as  if  it  bad  never  been  tried  before. 
The  burden  of  proof  remains  the  same:  Dona- 
hue v.  Klassner,  22  M.  262. 

307.  A  new  trial  is  a  rehearing  of  the  cause 
before  another  jury,  but  with  as  little  prej- 
udice to  either  party  as  if  it  had  never  been 
heard  before;  and  rulings  made  on  a  former 
trial  are  not  binding:  Oott  v.  Superior  Court 
Judge,  42  M.  625. 

308.  An  equitable  remedy  against  a  judg- 
ment is  not  lost  by  moving  for  a  new  trial  at 
law :  Wright  v.  Hake,  88  M.  625. 

(h)  Arrest  of  judgment. 

309.  On.  a  motion  in  arrest  of  judgment 
only  errors  in  substance  will  be  considered; 
and  such  only  can  prevail  as  are  not  cured  by 
verdict:  Dayton  v.  Williams,  2  D.  81, 

See  Guaranty,  §  61. 

310.  The  rule  allowing  two  days  after  ver- 
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diet  within  which  to  move  in  arrest  of  judg- 
ment does  not  apply  to  criminal  cases :  Cole  v. 
People,  37  M.  544. 

IV.    MOTION8,  NOTICES  AND  ORDEKS. 

811.  If  any  part  of  the  ground  of  a  motion 
consists  of  facts  not  apparent  on  the  face  of 
the  proceedings,  an  affidavit  or  other  compe- 
tent evidence  of  its  existence  must  be  pre- 
sented :  Storey  v.  Child,  2  M.  107. 

312.  A  motion  cannot  properly  be  overruled 
because  the  grounds  on  which  it  is  based  are 
not  stated,  when  they  sufficiently  appear  from 
the  record:  Shaw  v.  Hoffman,  21  M.  151. 

313.  A  court  cannot  dismiss  a.caae  on  mo- 
tion, on  the  ground  of  a  former  suit  pending 
for  the  same  cause,  when  a  plea  of  such  suit 
pending  has  been  replied  to  and  the  issue 
tbereon  remains  undisposed  of:  Oruler  v. 
McRoberts,  48  M.  316. 

814.  It  was  error  to  dismiss  a  writ  of  re- 
plevin on  motion  based  upon  affidavits,  on  the 
grounds  that  the  defendant  was  a  deputy 
sheriff  and  the  writ  was  directed  to  the  sheriff 
and  served  by  another  deputy ;  that  the  writ 
was  issued  without  authority  of  law,  and  that 
the  service  was  unlawful  and  irregular  and 
gave  the  court  no  jurisdiction ;  the  questions 
sought  to  be  determined  were  not  properly 
triable  on  affidavits,  but  should  have  been  in 
some  way  brought  to  trial  on  evidence  upon 
an  issue  of  fact.  Whether  they  could  have 
been  tried  under  the  general  issue,  or  would 
more  properly  be  the  subject  of  a  plea  in 
abatement,  quere:  Jewell  v.  Lamoreaux,  80  M. 
155. 

815.  Legal  claims  cannot  be  finally  deter- 
mined on  motion  and  affidavit :  Lyon  v.  Smith, 
66  M.  676. 

316.  Generally,  no  matter  can  properly  be 
tried  upon  mere  affidavit,  except  such  as  de- 
pends upon  the  discretion  of  the  court;  and  the 
supreme  court  cannot  control  such  discretion. 
When  an  alleged  compromise  and  payment 
are  contested,  a  question  is  raised  upon  the 
rights  of  the  parties  which  cannot  properly  be 
tried  upon  affidavits:  Parker  v.  Calhoun  Cir- 
cuit Judge,  24  M.  408. 

317.  If  the  validity  of  a  stipulation  to  set- 
tle a  case  is  disputed,  even  though  money  has 
been  paid  thereunder,  it  should  be  brought 
into  the  case  by  plea  and  not  by  motion: 
Leavitt  v.  Detroit  Superior  Court  Judge,  62 
M.  595. 

318.  A  capiat  ad  respondendum  cannot  be 
set  aside  on  a  motion  based  on  defendant's 
affidavit  that  the  name  by  which  the  suit  was 
begun  was  not  the  plaintiff's  true  name ;  the 


objection,  if  raised  at  ell,  roust  be  raised  by 
plea:  Watson  v.  Watson,  47  M.  427. 

319.  As  a  foreign  corporation  having  an 
agent  here  may  be  held  for  a  cause  of  action 
arising  here,  a  motion  to  quash  the  declara- 
tion where  service  has  been  had  on  such  an 
agent,  and  where  the  declaration  does  not 
negative  such  a  cause  of  action,  is  not  the 
proper  remedy :  Maxwell  v.  Speed,  60  M.  36. 

320.  Jurisdiction  of  transitory  actions  may 
be  questioned  and  decided  on  motion  based 
upon  affidavits,  if  the  facts  are  not  of  record 
or  within  judicial  notice ;  a  plea  is  not  essen- 
tial, and  the  party  asserting  the  jurisdiction 
can  waive  a  formal  issue  on  the  motion :  Hay- 
wood v.  Johnson,  41  M.  598 ;  Stringer  v.  Dean, 
61  M.  196. 

321.  A  special  motion  to  quash  a  writ  of 
attachment  was  noticed  Sept.  14  for  hearing 
on  Sept.  18.  Held  sufficient,  unless  the  mo- 
tion had  to  be  heard  upon  an  issue  framed: 
Stringer  v.  Dean,  61 M.  196. 

322.  A  motion  to  quash  a  writ  of  attach- 
ment was  overruled  by  a  justice,  and  defend-  # 
ants  went  to  trial  on  the  merits  and  suffered 
judgment.  On  appeal  the  circuit  court  re- 
versed this  judgment  for  matters  that  fell 
within  the  motion  to  quash,  and  without  try- 
ing the  case  on  the  merits.  Held  error;  the 
court  should  have  tried  the  case  on  the  issue 
of  fact:  Manhard  v.  Schott,  87  M.  234. 

328.  A  motion  to  strike  from  the  files  is 
the  proper  proceeding  to  get  rid  of  a  defective 
demurrer ;  it  is  not  good  practice  to  move  that 
it  be  not  heard:  Comstock  v.  McEvoy,  52  M. 
324. 

324.  Proof  of  service  of  a  motion,  as  for 
leave  to  appeal,  must  be  made  by  copy  sworn 
to  or  officially  certified ;  an  affidavit  of  service 
showing  the  substance  or  purport  of  the  no- 
tice is  insufficient:  McCaslin  v.  Camp,  26  M. 
890. 

325.  All  notices  in  legal  proceedings  must 
be  written:  Mason  v.  Kellogg,  88  M.  182. 

326.  Notices  and  other  papers  in  legal  pro- 
ceedings (not  affidavits)  are  sufficiently  enti- 
tled if  they  do  not  mislead:  Whipple  v.  WiU- 
iams,  1 M.  115. 

827.  An  order  upon  motion  was  presumed 
to  have  been  made  in  and  not  out  of  court, 
although  not  entered  on  the  daily  journal, 
where  the  judge  appended  to  the  motion  in 
the  motion  book  the  certificate  "Granted, 
B.  F.  G.,  Circuit  Judge:"  Merrill  v.  Mont- 
gomery, 25  M.  78. 

PRINCIPAL  Aid)  AGENT. 

See  Agency. 
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PRINCIPAL  AND  SURETY". 

See  Suretyship. 


PROCEDENDO. 

The  writ  of  procedendo  has  been  practically 
superseded  for  many  years  by  that  of  man- 
damus: People  v.  Swift,  59  M.  529. 


PROCESS. 

L  Regulation,  form,  issue,  no. 
IL  Service. 

(a)  Time  and  manner. 

(b)  Place  of  service. 

(c)  Who  can  make. 

(d)  Who  may  be  served;  exemptions. 
UL  Service  on  corporations. 

(a)  Domestic  corporations. 

(b)  Foreign  corporations. 
TV.  ReturiJ. 

(a)  In  general. 

(b)  Amendment. 

As  to  particular  classes  of  process,  see  As- 
sistance, Writ  or;  Attachment;  Capias  ad 
Respondendum;  Executions;  Garnishment; 
Hakkas  Corpus;  Injunctions;  Mandamus; 
Ne  Exeat;  Prohibition;  Quo  Warranto; 
Replevin;  Restitution. 

As  to  justices'  process,  see  Justices  op  the 
Peace,  UL.  (a),  (b). 

As  to  process  in  chancery,  see  Equity,  VHL 

I.  Regulation,  form,  issue,  etc 

As  to  protection  by  process,  see  Officers, 
|$  160-193. 

1.  The  federal  government  has  authority 
to  regulate  and  control  the  execution  of  pro- 
cess issuing  from  its  own  courts,  irrespective 
of  the  process  acts  of  the  states:  Chamberlain 
v.  Lyett,  3  M.  448. 

2.  The  act  of  congress  of  May  19,  1828 
(adopting  for  the  process  of  the  United  States 
oourts  the  laws  of  the  several  states  on  the 
subject),  having  been  made  applicable  to  the 
states  subsequently  admitted  by  the  act  of 
Aug.  1,  1843,  is  to  be  construed  as  adopting 
such  laws  of  said  states  on  the  subject  as  were 
in  force  at  the  last-mentioned  date:  Oorham 
v.  Wing.  10  M  486. 

8.  Said  acts  of  1828  and  1842  operate  to  pro- 
hibit the  issue  of  writs  of  capias  ad  respon- 
dendum by  the  courts  of  the  United  States, 
except  in  cases  where  the  statutes  of  Michigan 
allow  imprisonment  for  debt:  Ward  v.  Coz- 
zens,  8  M.  252. 


4.  As  to  the  authority  of  a  court  to  control 
its  own  process  and  to  prevent  an  abuse  of 
the  same,  upon  motion,  see  Blair  v.  Compton, 
88  M  414. 

6.  Where  the  process  of  the  court  has  caused 
an  abuse,  and  no  innocent  party  has  obtained 
rights  under  it,  the  court,  in  setting  it  aside, 
may  restore  what  has  been  wrongly  seized : 
Campau'v.  Coates,  17  M.  285. 

6.  When  defendant  pleads  to  the  merits  the 
character  of  the  process  used  to  commence  the 
action  becomes  immaterial :  Miller  v.  Hosier, 
31  M  475. 

7.  Const.,  art.  6,  §  85,  providing  that  "the 
style  of  all  process  shall  be  '  In  the  name  of 
the  people  of  the  state  of  Michigan,' "  applies 
only  to  process  issued  by  courts  or  judicial 
officers:  Tweed  v.  Metcalf,  4  M  579;  Wiener 
v.  Davenport,  5  M  501. 

8.  An  objection  to  a  writ  that  it  is  not 
tested  in  the  name  of  the  people  of  the  state  of 
Michigan  is  not  sufficient  to  allow  the  party 
to  make  the  point  that  the  style  of  the  writ  is 
not  in  the  name  of  the  people,  etc.  And,  as  the 
objection  is  purely  technical,  an  amendment 
should  not  be  allowed  to  rectify  it  to  the  over- 
throw of  substantial  justice:  Johnson  v.  Pro- 
vincial Ins.  Co.,  12  M  216. 

9.  Where  the  governor  has  designated  the 
judge  of  one  circuit  to  fill  a  vacancy  in  an- 
other, and  has  notified  the  clerk  thereof,  pro- 
cess should  be  tested  in  the  name  of  the  judge 
designated,  and  no  acceptance  by  him  is  nec- 
essary :  Howerter  v.  Kelly,  23  M  837. 

10.  Under  R  S.  1888  a  deputy  county  clerk 
was  not  required  to  sign  a  writ  in  the  clerk's 
name.  A  summons  signed  "W.  M.,  deputy 
clerk,  and  in  the  absence  of  the  clerk, "  held 
sufficient:  Calender  v.  Olcott,  1  M  844. 

11.  If  in  a  summons  there  is  a  mistake  in 
naming  the  day  of  the  week,  but  the  day  of 
the  month  is  named  correctly,  that  part  of  the 
summons  may  be  rejected  as  surplusage,  and 
the  summons  still  be  good  unless  the  defend- 
ant has  been  misled  by  it :  Ingersoll  v.  Kirby, 
W.  27. 

12.  Where  a  writ  was  tested  and  issued  on 
the  7th  day  of  February,  1867,  but  made 
returnable  on  Tuesday,  the  2d  day  of  April, 
without  expressing  the  year,  held,  that  it  must 
be  understood  as  referring  to  April  of  the  then 
current  year:  Nash  v.  MaUory,  17  M  282. 
6.  P.,  Vinton  v.  Mead,  17  M  888. 

IS.  Where  the  summons  described  plaintiff 
as"Absalem  Baxter"  instead  of  "Absalom 
Backus,"  an  amendment  correcting  the  error 
was  sustained :  Final  v.  Backus,  18  M.  218. 

14.  The  omission  of  plaintiffs'  Christian 
names  in  a  summons  is  not  such  a  defect  as 
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to  destroy  the  process ;  brat  it  is  open  to  amend- 
ment:  Barber  v.  Smith,  41  M.  188. 

15.  The  power  to  cure  errors  and  irregular- 
ities by  amendment  is  a  useful  one,  and  when 
no  provision  to  the  contrary  is  made  it  ap- 
plies as  well  to  attachment  suits  as  to  others: 
Ibid.;  Drew  v.  Dequtoutre,  2  D.  98. 

16.  Original  writs  in  the  circuit  court  may 
be  indorsed  nunc  pro  tunc,  either  as  security 
for  the  costs  or  by  the  attorney  when  either, 
indorsement  has  been  omitted  before  service: 
Turks  v.  Goodwin,  1  D.  60. 

17.  Where  two  writs  of  summons  were 
simultaneously  issued  in  the  same  case  by  dif- 
ferent officers,  the  plaintiff  in  error,  in  a  rec- 
ord that  exhibits  them  only  as  allied  proceed- 
ings in  one  case,  cannot  claim  that  they  began 
two  distinct  suits,  if  only  one  was  practically 
instituted.  And  the  defect  in  procedure  is 
within  the  statute  of  amendments  (H.  S.  §  7685, 
subd.  1):  Bogue  v.  Prentis,  47  M.  124. 

18.  An  alias  summons  may  be  treated  as  a 
new  writ  for  a  new  suit  if  the  first  suit  has 
gone  down ;  it  is  not  void  merely  because  the 
return  to  the  original  summons  did  not  fur-' 
nish  a  proper  basis  for  it:  Axtett  v.  Oibbs,  62 
M.689. 

19.  Although  the  commencement  of  a  suit 
by  filing  declaration,  entering  rule  to  plead 
and  serving  copy  with  notice  is  statutory,  and 
must  conform  to  the  statute,  yet  it  stands  on 
no  different  footing  from  other  process :  Gran- 
ger v.  Superior  Court  Judge,  44  M.  884. 

20.  In  suits  by  declaration  against  joint  de- 
fendants the  rule  to  plead  must  be  entered 
against  all ;  and  the  filing  of  declaration,  entry 
of  rule  to  plead  and  service  on  any  defendant 
puts  the  case  on  the  footing  of  an  issue  of  any 
other  joint  process  served  on  a  defendant: 
Balaton  v.  Chapin,  40  M.  274. 

21.  Entry  by  clerical  error  of  a  ten-day  rule 
to  [plead  held  corrected  by  a  notice  indorsed 
on  the  declaration  of  a  twenty-day  rule:  Howe 
v.  Maltz,  86  M.  600. 

22.  Service  of  declaration  being  a  substitute 
for  process,  service  before  filing  is  void,  and 
the 'proceedings  cannot  be  amended  so  as  to 
save  the  jurisdiction :  Ellis  v.  Fletcher,  40  M. 
831 ;  South  Bend  Chilled  Plow  Co.  v.  Mana- 
han,  69  M.  148. 

23.  The  rule  to  plead  should  be  entered  be- 
fore service  of  a  copy  of  the  declaration,  but 
when  both  acts  are  done  on  the  same  day  and 
within  a  short  time,  and  the  defendant  is  not 
misled  by  the  omission  to  enter  the  rule  until 
after  service,  he  has  no  right  to  have  the  dec- 
laration stricken  from  the  files:  Blanch  v. 
Ingham  Circuit  Judge,  44  M.  08. 


II.  Seeviok. 
(a)  Time  and  manner. 

24.  Where  a  statute  requires  that  process 
shall  be  served  a  certain  number  of  days  be- 
fore the  return  day,  both  the  day  of  service 
and  the  day  of  return  must  be  excluded  in 
computing  tile  time:  Dousman  v.  CMalley, 
1  D.  450. 

25.  Jurisdiction  of  a  personal  action  begun 
by  summons  against  an  absent  defendant  can- 
not rest  upon  a  service  made  only  by  copy  at 
defendant's  last  place  of  residence  several 
days  before  the  return  day  or  an  adjourned 
day:  Iron  Cliffs  Co.  v.  Lahais,  62  M.  394. 

26.  The  omission  to  serve  notice  of  rule  to 
plead  with  the  declaration  is  an  irregularity 
for  which  the  proceedings  wfll  be  set  aside  at 
any  time.  The  defendant  waives  no  rights 
by  failing  to  notice  the  defect  within  any 
specific  time,  for  he  has  no  notice  of  the  pur- 
pose for  which  the  declaration  is  served:  Tur- 
rill  v.  Walker,  4  M.  177. 

27.  Where  distinct  portions  of  the  same 
building  are  used  for  a  store  and  dwelling, 
the  rule  that  an  officer,  in  serving  process, 
must  not  force  the  outer  door  of  respondent's 
dwelling  applies  only  to  the  outer  door  of 
that  part  of  the  building  which  is  occupied 
by  the  family  for  domestic  purposes;  and  if 
the  building  has  a  common  entrance,  it  ap- 
plies to  the  inside  door  which  separates  the 
dwelling  from  the  rest  of  the  interior :  Stearns 
v.  Vincent,  60  M.  209. 

28.  A  householder  waives  bis  right  to  close 
the  outer  door  against  an  officer  serving  pro- 
cess, by  allowing  him  to  enter ;  and  if  the 
officer  once  gains  entrance  through  the  outer 
door  without  force  or  fraud  the  privilege  is 
gone,  and  be  can  force  any  other  door  open  if 
necessary  to  make  complete  service  of  his 
process:  Ibid. 

29.  Service  of  process  by  merely  laying  it 
on  the  body  of  a  man  too  sick  to  understand 
it  is  invalid :  Midler  v.  Superior  Court  Judge, 
88  M.  810. 

As  to  what  is  sufficient  service  to  sustain 
charge  of  abuse  of  process,  see  Attachmeni; 
§241. 

(b)  Place  of  service. 

80.  Service  of  process  from  the  circuit 
court  can  only  be  made  in  the  county  in  which 
the  court  is  held,  except  in  cases  where 
the  statute  otherwise  prescribes:  Turrill  v. 
Walker,  4  M.  177. 

31.  Process  from  the  superior  court  of  De- 
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•roit  cannot  be  served  outside  of  the  county : 
Dewey  «.  Central  Car  d>  Manvf.  Co.,  42  M. 
389. 

32.  Prior  to  the  amendment  of  1878  to  H.  S. 
§  7310,  all  persons  authorized  by  law  to  be 
joined  as  defendants  — «.  g.,  the  maker  and 
indorners  of  a  note  —  were  joint  defendants 
within  the  meaning  of  that  section,  and  serv- 
ice having  been  made  against  one  in  the 
county  where  suit  was  begun,  the  others  could 
be  served  in  another  county :  Hotie  v.  Wayne 
Circuit  Judge,  22  M.  498. 

83.  Service  cannot  be  made  upon  a  joint 
defendant  out  of  the  county,  under  H.  S 
§  7316,  until  service  has  been  made  and  proved 
on  one  or  more  of  the  defendants  within  the 
county:  Denieon  v.  Smith,  38  M.  186;  Clark 
v.  Lichtenberg,  88  M.  307. 

34.  Service  on  a  joint  defendant  beyond  the 
jurisdiction  was  held  valid  where  the  return 
showed  that  service  on  the  other  defendants 
was  made  earlier  and  that  the  service  beyond 
the  jurisdiction  was  made  on  the  date  of  the 
return:  Munn  v.  Haynes,  48  M.  140. 

86.  Where  service  on  defendant*  within 
the  jurisdiction  must  be  proved  before  service 
J3  made  on  a  joint  defendant  outside  of  it,  but 
is  not  shown  by  the  return,  an  amended  re- 
turn not  filed  until  after  all  have  been  served, 
but  showing  that  service  was  made  on  resi- 
dent defendants  first,  is  not  important:  Ibid. 

36.  Writs  of  acire  facias  under  H.  8.  §  7786 
cannot  be  issued  to  other  counties  than  that 
in  which  the  court  sits;  H.  &  §  7316,  for  serv- 
ing original  process  in  other  counties,  does  not 
apply :  Burt  v.  Jackson  Circuit  Judge,  86  M. 
238. 

37.  Process  under  the  water-craft  law  can 
be  served  outside  of  the  county  but  not  away 
from  the  water  outside:  Baker  v.  Casey,  10 
M.230. 

(c)   Who  can  make  service. 

88.  Service  of  declaration  beginning  suit 
may  be  made  by  the  sheriff:  NorveU  t>. 
McHenry,  1  M.  227. 

38.  A  constable  did  not  acquire  authority 
to  execute  writs  directed  to  the  sheriff  in  con- 
sequence of  being  in  attendance  upon  a  session 
of  the  circuit  court  in  the  discharge  of  his 
duties  under  H.  8.  §  766:  People  v.  Moore, 
2D.  1. 

40.  Service  of  a  declaration  beyond  the 
jurisdiction  may  be  made  by  private  persons : 
Munn  v.  Haynet,  46  M.  140. 

41.  A  party  to  a  suit  cannot  serve  the  sum- 
mons therein  himself:  Bush  v.  Meacham,  68 
M.674. 


48.  Service  of  summons  in  garnishment 
should  be  made  by  an  officer  authorized  to 
serve  process  or  by  some  person  deputed  to 
make  the  particular  service :  Johnson  v.  Del- 
bridge,  85  M.  487. 

As  to  who  may  serve  justice's  summons, 
see  Jt78TCCK8  or  the  Peace,  §§  86-02. 

(d)   Who  may  be  served;  exemptions. 

48.  Summons  may  be  served  personally 
upon  an  insane  person  under  guardianship: 
IngersoU  v.  Harrison,  48  M.  284. 

44.  There  is  no  general  exemption  from 
the  service  of  process  without  arrest  merely 
because  the  party  is  attending  court  await- 
ing the  trial  of  a  cause:  Case  v.  Rorabacher, 
15  M.  687. 

46.  Privilege  from  arrest  while  going  to  or 
from  court  exists  in  the  case  of  all  proceed- 
ings of  a  judicial  nature  whether  in  court  or 
not,  and  protects  a  person  going  to  or  from  a 
place  of  confinement  under  a  former  arrest : 
Watson  v.  Superior  Court  Judge,  40  M.  720. 

46.  A  person  arrested  on  the  civil  process 
of  a  federal  court  was  taken  to  the  place  of 
holding  court,  and  being  thus  brought  within 
the  jurisdiction  of  a  local  court  was  arrested 
on  civil  process  issuing  therefrom,  after  he 
had  been  released  from  the  first  arrest,  but 
before  he  could  leave  the  place.  Held,  that 
he  was  entitled  to  be  discharged :  Ibid. 

47.  When  a  defendant  is  arrested  on  crimi- 
nal warrant  in  one  county  and  taken  into  an- 
other where  he  gives  bail,  he  cannot  there  be 
arrested  on  a  civil  warrant  for  ihe  same  mat- 
ter at  the  suit  of  the  prosecutor:  Baldwin  v. 
Branch  Circuit  Judge,  48  M.  526. 

48.  Service  of  summons  upon  one  who  at 
the  time  is  within  the  jurisdiction  for  the  sole 
purpose  of  attending  as  a  necessary  witness 
in  other  oases  may  be  set  aside :  Mitchell  o. 
Huron  Circuit  Judge,  58  M.  641. 

III.   SeBTIOK  ON  OOEPOEATIOKB. 

(a)  Domestic  corporations. 

48.  Where  a  charter  does  not  require  an 
officer  to  reside  in  the  county  where  the  cor- 
porate business  is  done,  and  does  require  him 
to  reside  in  the  state,  an  affidavit  that  none  of 
the  officers  named  in  the  statute,  on  whom 
service  could  be  made,  reside  in  the  county, 
will  not  be  sufficient,  without  further  proofs 
to  justify  the  inference  that  they  cannot  be 
found  in  the  state.  It  should  appear  that  in- 
quiries bad  been  made  in  such  a  way  as  to  be 
likely  to  elicit  the  truth.    H.  8.  §  8187  con- 
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templates  some  diligence  in  searching  for  the 
persons  to  be  served,  after,  and  not  before, 
suit  is  brought:  Merrill  v.  Montgomery,  25 
M.  78. 

50.  Where  the  affidavit  of  service  upon  an 
officer,  as  representing  a  corporation,  simply 
says  that  the  person  named  was  formerly  the 
acting  president,  "and  the  only  president 
thereof,  to  the  knowledge  or  belief  of  this 
deponent,"  and  it  does  not  appear  what  means 
of  knowledge  the  deponent  had,  there  is  no 
sufficient  proof  of  regular  service.  Where 
an  officer  makes  a  return  he  assumes  the 
responsibility  of  identifying  the  party  served : 
Ibid. 

61.  In  an  action  against  a  private  domestic 
corporation  there  can  be  no  substituted  service 
under  H.  S.  §  8187  for  want  of  finding  the 
officers  designated  by  'statute,  except  in  the 
county  where  the  corporation's  business  office 
is  situated:  Detroit  F.  A  M.  Int.  Co.  v.  Sag- 
inaw Circuit  Judge,  88  M.  493. 

62.  Under  H.  S.  §  4021  service  of  process 
on  a  manufacturing  corporation  cannot  be 
made  outside  of  the  county  where  its  business 
office  is  fixed :  Dewey  v.  Central  Car  A  Manuf. 
Co.,  42  M.  899. 

53.  Act  207  of  1886,  amending  ES.§  8147, 
provides  that  process,  etc.,  against  any  rail- 
road company  may  be  served  "  upon  any  sta- 
tion agent  or  ticket  agent  at  any  station,"  etc. 
-  Held,  that  service  upon  a ' '  commercial  agent" 
is  bad:  Detroit  v.  Wabash,  St.  L.AP.R.  Co., 
88  M.  712. 

64.  Service  on  the  attorney  of  a  railroad 
company  in  proceedings  to  open  a  street  across 
its  premises  is  not  authorized :  Detroit,  M.  A 
T.  R.  Co.  v.  Detroit,  49  M.  47. 

66.  The  "general  or  special  agent"  of  a 
corporation  upon  whom  a  summons  in  gar- 
nishment may  be  served  is  an  agent  having  a 
general  or  special  controlling  authority,  either 
generally  or  in  respect  to  some  particular  de- 
partment of  business:  Lake  Shore  AM.  S.  R. 
Co.  v.  Hunt,  89  M.  469. 

56.  Justices'  process  against  railroad  com- 
panies may  be  served  upon  conductors,  etc. ; 
H.  8.  §  8147  is  not  repealed  as  to  justices' 
courts  by  H.  S.  §  6863 :  Fowler  v.  Detroit  A  M. 
R.  Co.,  7  M.  79. 

67.  Substituted  service  may  be  made  upon 
corporations  not  acting,  as  well  as  upon  those 
acting.  The  inability  to  find  the  last  officers 
of  corporations  that  have  ceased  to  do  busi- 
ness authorizes  the  same  proceedings  to  obtain 
service  as  in  case  of  inability  to  find  the  proper 
actual  officers  in  active  corporations :  Merrill 
v.  Montgomery,  25  M.  78. 

68.  Process  against  a  township  cannot  be 


served  upon  its  supervisor  outside  of  tha 
county:  Pack  v.  Oreenbush,  63  M.  132. 
Service  of  notice,  see  Appeal,  §  864. 

(b)  Foreign,  corporations. 

59.  A  state  may  impose  as  a  condition  upon 
which  a  foreign  corporation  shall  be  permitted 
to  do  business  within  the  state  that  it  shall 
stipulate  that,  in  any  litigation  arising  out  of 
its  transactions  in  the  state,  it  will  accept  as 
sufficient  the  service  of  process  on  its  agents 
or  persons  specially  designated :  St.  Clair  v. 
Cox,  106  U.  S.  850. 

60.  The  transaction  of  business  by  a  corpo- 
ration in  the  state  appearing,  a  certificate  of 
service  by  the  proper  officer  on  a  person  who 
is  its  agent  there  is  sufficient  prima  facie  evi- 
dence that  the  agent  represented  the  corpora- 
tion in  the  business.  But  when  the  record  is 
offered  as  evidence  in  another  state,  it  may  be 
shown  that  the  agent  stood  in  no  such  repre- 
sentative oharacter  to  the  corporation  as  would 
justify  service  upon  him :  Ibid. 

61.  Service  of  process  on  the  agents  of  a 
corporation  in  another  state  for  matters  within 
the  sphere  of  their  agency  is,  in  effect,  service 
on  the  corporation  itself,  as  much  as  if  such 
agents  resided  in  the  state  where  the  corpora- 
tion was  created :  Ibid. 

62.  Service  of  summons  against  a  foreign 
corporation,  on  the  secretary,  is  irregular  and 
unauthorized.  Our  statutes  providing  for  serv- 
ice of  process  on  various  named  corporation 
officers  do  not  apply  to  foreign  corporations. 
Except  in  cases  where  special  provision  has 
been  made  otherwise,  the  remedy  as  to  foreign 
corporations  must  be  sought  as  at  common 
law :  Watson  v.  Wayne  Circuit  Judge,  34  M.  88. 

63.  The  service  of  process  on  an  officer  of  a 
foreign  corporation  casually  within  the  state 
but  not  on  the  business  of  the  corporation,  and 
not  authorized  by  the  corporation  to  receive 
such  service,  is  not  a  good  service:  Newell  v. 
Great  Western  R.  Co.,  19  M.  886. 

64.  The  officer  or  agent  of  a  foreign  corpo- 
ration served  within  this  state  under  H.  S. 
§  8145  need  not  be  here  upon  official  business 
for  his  corporation,  or  be  specially  authorized 
for  such  service:  Shickle,  etc.  Iron  Co.  v. 
Wiley  Construction  Co.,  61  M.  236. 

65.  There  is  no  exception  to  the  mode  of 
service  provided  in  H.  S.  §  4867  against  for- 
eign insurance  companies.  It  applies  to  all 
cases  of  suits  against  them:  Hartford  Fire 
Ins.  Co.  v.  Owen,  80  M.  441. 

66.  The  provision  of  H.  S.  §§  4863-4868, 
authorizing  service  of  process  against  foreign 
insurance  companies  by  delivery  to  the  com- 
missioner of  insurance,  who  is  required  to  send 
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duplicates  to  the  company  or  its  agents  within 
the  state,  does  not  apply  to  any  but  courts  of 
record:  Ibid. 

67.  The  general  or  special  agent  in  Michi- 
gan of  a  foreign  insurance  corporation  is  the 
proper  person  to  be  served  with  a  summons  in 
garnishment  against  it,  and  to  make  answer : 
Lorman  v.  Phoenix  Ins.  Co.,  33  M.  65. 

68.  An  attorney  appointed  by  a  foreign  cor- 
poration to  receive  service  of  process  in  "  ac- 
tion upon  any  liability  or  indebtedness  in- 
curred or  contracted"  by  the  company  (H.  S. 
§  3723)  cannot  be  served  with  notice  of  gar- 
nishment proceedings:  Moore  v.  Wayne  Cir- 
cuit Judge,  55  M.  84. 

69.  Prior  to  the  amendment  in  1881  of  C.  L. 
1871,  §  1624  (see  H.  &  §  8723),  service  upon 
a  foreign  express  company  could  not  be  made 
upon  its  "  agent,"  but  had  to  be  upon  a  per- 
son authorized  by  power  of  attorney  to  receive 
it:  American  Express  Co.  v.  Conant,  45  M.  642. 

IV.  Rbtcen. 

(a)  In  general. 

70.  A  return  of  service  should  always  in- 
form the  court  that  lawful  service  has  been 
made:  Town  v.  Tabor,  34  M.  262. 

71.  A  certificate  of  service  with  the  venue 
laid  in  the  county  of  Wayne  and  city  of  De- 
troit, and  signed  simply  "John  B.  Kendall, 
Sheriff,"  without  specifying  of  what  county, 
and  certifying  to  a  personal  service  upon  de- 
fendants named,  on  a  day  specified,  "  in  said 
county  of  St.  Clair,"  is  not  sufficient  proof  of 
service :  Clark  v.  Lichtenberg,  33  M.  307. 

72.  A  constable's  return  to  a  writ  of  attach- 
ment, reciting  that  he  had  "personally  at- 
tempted to  serve  the  within  attachment  on 
the  defendant  by  reading  the  same  and  offer- 
ing a  copy  to  him  at  the  house  of  Daniel  Dean, 
but  he  ran  away.  I  could  not  deliver  a  copy 
to  him,"  is  not  valid  as  a  return  of  personal 
service ;  it  does  not  show  that  the  officer  was 
actually  in  the  presence  or  hearing  of  the  de- 
fendant, or  that  the  defendant  knew  that  be 
had  a  writ  against  him,  or  that  his  flight  had 
any  connection  with  the  suit:  Holden  v.  Ran- 
ney.  45  M.  899. 

73.  The  return  of  service  indorsed  upon  a 
declaration  recited  that  the  sheriff  "  served  the 
declaration  of  which  the  within  is  a  true  copy  " 
.  .  .  by  delivering,  etc.,  "a  true  copy 
thereof,  and  of  the  foregoing  complaint  and 
the  notice  relating  thereto."  Held,  that  the 
use  of  the  word  "  complaint "  was  an  imma- 
terial error,  and  did  not  affect  the  showing  of 
dne  service:  Hammond  v.  Baker,  39  M.  472. 


74.  The  sheriff  certified  "  that  on  the  9th 
day  of  Sept.,  1876,  he  served  the  declaration 
of  which  the  within  is  a  copy  on  John  0. 
Hammond,  and  on  the  11th  day  of  Sept.,  1876, 
he  served  on  the  defendant,  Erastus  L.  Ham- 
mond, ...  by  delivering  to  said  defend- 
ant," etc.  Held  that,  as  the  entire  return 
clearly  showed  that  service  was  made  on  both 
defendants,  the  omission  to  add  the  letter  "  s" 
to  the  word  "defendant"  did  not  fatally  af- 
fect it :  Ibid. 

75.  The  sheriff's  certificate  of  service  in  a 
suit  begun  in  the  superior  court  of  Detroit 
stated  that  he  served  the  declaration  "on 
Edward  A.  Elliott  in  the  city  of  Detroit,  the 
defendant  named  in  said  declaration,  by  de- 
livering to  him  in  said  county  of  Wayne  a 
true  copy  thereof."  Held  sufficient,  as  the 
city  is  within  the  county.  Judgment  would 
not  be  reversed  for  the  irregularity  in  form 
(H.  S.  §  7635,  aubd.  18):  Elliott  r.  Preston,  44 
M.  189. 

76.  The  return  of  a  service  of  summons  in 
replevin  "by  delivering  a  certified  copy  of 
said  writ  to  his  wife  personally,"  it  not  ap- 
pearing that  defendant  could  not  be  found  and 
that  the  service  was  at  his  dwelling,  is  bad: 
Wheeler  v.  Witkins,  19  M.  78. 

77.  Where  a  notice  was  attached  to  a  dec- 
laration that  a  note,  a  copy  of  which  was 
given,  would  be  read  in  evidence  under  the 
declaration,  and  the  sheriff  returned  that  he 
had  served  on  the  defendant  a  copy  of  the 
declaration  and  notice,  it  was  held  that  the 
return  necessarily  implied  service  of  a  copy  of 
the  note,  since  that  constituted  an  essential 
part  of  the  notice:  Bliss  v.  Paine,  11  M.  92. 

78.  Where  the  suit  is  commenced  by  decla- 
tion,  the  certificate  of  service  may  be  in- 
dorsed on  the  original  declaration  on  file,  or  on. 
a  copy :  Lamed  v.  Wilcox,  4  M.  338. 

79.  Where  there  is  more  than  one  defend- 
ant, a  return  that  the  sheriff  cannot  find  the 
defendants  is  equivalent  to  saying  that  neither 
can  be  found :  Hitchcock  v.  Hahn,  60  M.  459. 

80.  The  city  marshal  of  Manistee  has  no 
authority  to  serve  process  outside  of  the 
city.  Held,  that  his  return,  to  a  writ  of  at- 
tachment issued  by  a  justice  would  not  con- 
fer jurisdiction  to  proceed,  if  it  did  not  show 
affirmatively  that  it  was  served  within  the 
city:  Alverson  v.  Dennison,  40  M  179. 

81.  It  seems  that,  where  a  sheriffs  return 
of  personal  service  of  a  declaration  commenc- 
ing suit  does  not  state  the  place  of  service, 
the  presumption  is  that  he  discharged  his 
duty  by  serving  within  the  county :  NorveU 
v.  McHenry,  1  M.  227. 

82.  Where  an  affidavit  of  service  of  decla- 
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ration  states  that  service  was  made  "  on  the 
28th  day  of  June,  last  past,"  the  jurat,  show- 
tag  that  the  affidavit  was  made  July  81,  1844, 
may  be  resorted  to  to  show  the  time  of  serv- 
ice: Ibid. 

88.  A  return  of  service  signed  by  the  un- 
der-sheriff in  his  own  name  is  good :  Calender 
v.  Oleott,  1  M.  844;  Allen  v.  Eazen,  26  M.  148. 

84.  Even  if  the  under-sheriff  did  not  have 
power  to  sign  a  return  in  bis  own  name,  yet 
when  the  writ  appears  from  the  return  to  have 
been  served  by  the  proper  officer  the  return  is 
amendable,  and  a  judgment  will  not  be  re- 
versed because  of  the  defect :  Calender  v.  Ol- 
eott, 1  M.  844. 

85.  A  return  to  a  writ  may  be  signed  by  a 
deputy -sheriff  in  his  own  name:  Wheeler  v. 
Wilkins,  19  M.  78. 

86.  Proof  of  service  of  a  notice  that  is 
equivalent  to  process  Bhould  be  made  by  copy 
sworn  to  or  officially  certified ;  an  affidavit  of 
service  showing  the  substance  or  purport  of 
the  notice  is  not  sufficient :  McCaslin  v.  Camp, 
36  M.  890. 

87.  Where  service  is  to  be  made  by  mail,  if 
it  does  not  appear  that  the  conditions  existed 
on  which  its  validity  must  depend,  the  proof 
of  service  is,  as  a  general  rule,  insufficient: 
Clark  v.  Adams,  88  M.  199. 

88.  An  indorsement  of  acceptance  of  service 
on  behalf  of  a  foreign  corporation  by  parties 
who  therein  describe  themselves  as  agents  of 
the  corporation  has  no  legal  force  by  itself  as 
evidence  of  the  fact  of  Buch  agency,  or  as 
proof  of  such  service  as  the  law  contemplates : 
Hebel  v.  Amazon  Ins.  Co.,  83  M.  400. 

89.  The  objection  that  the  jurat  in  the 
proof  of  service  is  defective  is  one  that  should 
be  made  in  the  trial  court ;  otherwise  it  will 

•  not  be  beard  on  appeal  Unless  the  defect  has 
caused  injustice:  Froman  v.  Froman,  53  M. 
081. 

90.  The  return  of  a  ministerial  officer  of 
personal  service  is  unimpeachable:  Faeey  V. 
Fuller,  18  M.  527. 

91.  The  return,  by  an  officer,  of  service  of 
process  is  conclusive,  in  any  collateral  proceed- 
ing, upon  the  parties  to  the  suit  in  which  the 
process  issued :  Michels  v.  Stork,  52  M.  260. 

92.  A  sheriff's  return  to  a  writ  of  replevin 
may  be  amended  on  due  notice  and  proper 
showing,  but  if  not  amended  is  conclusive  as 
made:  Green  v.  Kindy,  43  M.  279. 

93.  An  officer's  return  of  service  of  process 
may,  under  certain  circumstances,  be  set  aside 
upon  sufficient  cause  shown  in  the  same  pro- 
ceeding; but  where  it  shows  the  service  to 
have  been  legal  and  proper,  though  false,  it 
gives  jurisdiction:  Low  v.  Mills,  61  M.  85. 


(b)  Amendment. 

94.  The  statute  of  amendments  (H.  S.  §  7635, 
subd.  2)  coven  only  formal  defects,  and  those 
by  which  neither  party  shall  have  been  prej- 
udiced; it  does  not  reach  jurisdictional  de- 
fects: Denison  v.  Smith,  83  M.  155. 

95.  A  return  to  a  municipal  court  declaring 
that  service  had  been  made  in  the  county  was 
lield  to  mean  in  the  county  outside  of  the 
municipality,  and  was  therefore  full  and  con- 
clusive as  to  that  territory.  A  subsequent  at 
parte  amendment  to  show  that  service  had 
been  made  in  the  municipality  also  could  not 
affect  a  joint  defendant  outside  of  the  munic- 
ipal jurisdiction.  He  was  not  bound  to  watch 
the  records  after  the  former  return  had  been 
made:  Ibid. 

96.  Whether  a  return  on  which  the  juris- 
diction over  property  depends  can  be  amended 
after  discontinuance  of  suit,  quere:  Saynesv. 
Knowles,  36  M.  407. 

97.  Where  it  is  sought  to  amend  the  proof 
of  service  of  process  in  order  to  show  jurisdic- 
tion, and  thereby  give  validity  to  the  judg- 
ment so  that  it  may  be  used  in  another  suit  to 
sustain  rights  claimed  under  it,  the  party  ad- 
versely interested  is  entitled  to  notice.  Bat 
such  amendments  are  not  generally  permitted 
to  affect  the  rights  which  third  persons  may 
have  acquired  while  the  proceedings  remained 
defective :  Montgomery  v.  Merrill,  36  M.  97. 

98.  A  return  cannot  be  amended  in  matters 
affecting  the  jurisdiction  without  giving  notice 
to  the  parties  affected  by  such  amendment: 
Haynes  v.  Knowles,  86  M.  407. 

99.  An  officer  who  is  sued  for  misconduct 
cannot,  pending  the  trial,  manufacture  evi- 
dence for  himself  by  an  ex  parte  amendment 
of  his  return  curing  the  official  action  which 
is  the  basis  of  the  suit  against  him :  Ibid. 

100.  As  a  general  rule,  in  all  cases  where 
the  defect  or  mistake  is  owing  to  the  default 
of  any  clerk  or  officer  of  the  court,  an  amend- 
ment will  be  allowed :  Calender  v.  Oleott,  1  M. 
344. 

101.  A  sheriff's  return  never  becomes  part 
of  the  record  until  actually  on  file  with  the 
clerk,  and  he  may  amend  it  without  leave  at 
any  time  before  filing:  Watson  v.  Toms,  48 
M.  561. 

102.  Where  a  motion  is  made  to  open  a 
final  judgment  obtained  by  default,  the  cir- 
cuit court  has  power  to  allow  a  sheriff  to 
amend  his  return  of  service  of  a  declaration 
by  showing  that  a  copy  of  a  note  appended 
thereto  was  also  appended  to  the  copy  which 
he  served :  Wilcox  v.  Sweet,  24  M.  355. 

103.  It  seems  to  be  within  the  discretion  of 
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a  judge,  in  trying  an  action  upon  a  recogni- 
zance of  special  bail,  to  permit  the  sheriff  to 
amend  his  return  to  a  capias  in  the  original 
suit  by  adding  the  date :  Beyme*  v.  Champlin, 
52  M.  26. 

104.  The  date  of  the  constable's  return  to 
&  -writ  of  attachment  may  be  amended  by 
changing  it  according  to  the  fact:  Kidd  v. 
Dougherty,  59  M.  240. 

106.  A  constable's  omission  to  date  his  re- 
turn is  merely  clerical,  and  should  be  disre- 
garded where  the  justice's  return  to  a  certio- 
rari states  that  the  return  to  the  attachment 
was  not  actually  made  or  the  writ  returned  to 
him  until  the  return  day  mentioned  therein : 
iVfcoWs  t;.  Lawrence,  80  M.  395. 

106.  Where  a  judgment,  taken  by  default 
on  a  service  of  a  declaration  by  a  deputy-sher- 
iff, is  offered  in  evidence  in  another  cause  and 
objected  to  on  the  ground  that  the  certificate 
of  service  does  not  show  that  any  copy  of  rule 
to  plead  was  served  with  the  declaration,  it  is 
error  to  permit  the  person  who  made  such 
service  to  amend  his  return  without  any  affi- 
davit or  other  showing,  and  after  ceasing  to 
be  deputy-sheriff,  so  as  to  make  it  show  that 
a  copy  of  rule  to  plead  was  indorsed  on  the 
copy  of  the  declaration  so  served  by  him.  Such 
amended  certificate  did  not  constitute  any 
official  return  of  the  service  of  rule  to  plead, 
upon  which  there  could  be  legal  liability.  A 
proof  of  service  by  affidavit  should  have  been 
required  instead  of  such  amendment :  Arnold 
v.  Nye,  23  M.  286. 

107.  Proceedings  in  justice's  court  to  amend 
the  return  of  service  of  an  attachment  after 
judgment  were  quashed  on  certiorari  where 
notice  thereof  had  not  been  duly  served,  and 
the  amendment  consisted  in  changing  the 
name  of  the  person  on  whom  the  writ  had 
been  served,  and  against  whom  judgment  was 
rendered :  Clark  v.  McGregor,  56  M.  419. 


PBOKLBrHON'. 

1.  A  writ  of  prohibition  is  a  common-law 
preventive  against  the  encroachment,  excess 
or  improper  assumption  of  jurisdiction,  and 
can  only  be  resorted  to  in  clear  cases  and 
where  other  remedies  are  ineffectual.  It  may 
lie  at  the  suit  of  one  or  more  parties  on  either 
side  to  restrain  the  action  of  the  court  so  far  as 
it  exceeds  its  jurisdiction  and  thereby  affects 
the  petitioner  -,  but  it  is  a  discretionary  writ, 
and  will  not  be  granted  unless  it  appears  that 
the  petitioner  has  vainly  applied  for  relief  to 
the  court  against  which  he  wishes  it  to  issue : 
Hudson  v.  Superior  Court  Judge,  42  M.  239. 


2.  The  writ  cannot  be  issued  to  restrain  any 
action  of  inferior  courts  which  can  be  reviewed 
by  any  of  the  ordinary  methods:  People  v. 
Wayne  Circuit  Court,  11  M.  893. 

5.  The  writ  is  proper  to  restrain  action  by 
an  inferior  court  clearly  in  excess  of  jurisdic- 
tion: Scott  v.  Chambers,  68  M.  532. 

4.  The  writ  issues  to  stay  proceedings  begun 
in  one  court  to  cancel  a  judgment  entered  by 
a  competent  court  of  co-ordinate  jurisdiction: 
Maclean  v.  Wayne  Circuit  Judge,  52  M.  258. 

6.  Or  to  restrain  a  court  of  equity  from  pro- 
ceeding with  the  exercise  of  power  conferred 
upon  it  by  an  invalid  act :  Houseman  v.  Kent 
Circuit  Judge,  58  M.  364. 

6.  The  writ  granted  to  restrain  a  circuit 
judge  from  entertaining  garnishment  proceed- 
ings where  no  jurisdiction  had  been  gained 
over  the  principal  defendant:  McCloskey  v. 
Wayne  Circuit  Judge,  26  M.  100. 

7.  An  assignee  in  bankruptcy  may  be  en- 
titled to  this  writ  to  restrain  a  state  court 
from  enjoining  his  proceedings  in  the  bank- 
rupt court  to  quiet  his  title  to  goods  turned  over 
to  him  by  the  marshal  as  assets  of  the  bank- 
rupt's estate :  Hudson  v.  Superior  Court  Judge, 
42  M.  289. 


PUBLIC  LAUDS. 

L  SURVEYS. 

IL  Disposal  of  lands. 

(a)  By  entry,  patent,  etc. 

1.  General  power. 

2.  Powers  of  land  board;  con* 

veyances  by. 

8.  Town-site  claims. 

4.  Pre-emption  claims;  home- 
stead entries ;  location  no* 
der  warrant 

6.  Purchase  and  sale. 

8.  Patents. 

(b)  By  legislative  grant. 
m.  Swamp-land  grant. 

IV.  Grants  to  canals  and  railroads. 
V.  Indian  lands. 

VL  School  lands. 
VII.  Agricultural  college  lands. 
vni.  Trespasses  on  public  lands. 

I.  Surveys. 

1.  All  subdivision  lines  of  a  section  of  land 
according  to  government  survey  must  run 
straight  from  a  point  in  one  exterior  line  of 
the  section  to  the  corresponding  point  in  the 
opposite  boundary :  Wilson  v.  Hoffman,  54  M. 
246. 

2.  In  government  surveys,  lines  actually 
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run  and  marked  on  the  ground  prevail  over 
any  theoretical  or  paper  platting,  and  small 
excesses  or  diminutions  are  disregarded :  San- 
born v.  Vance,  89  M.  224. 

8.  "Quarter-posts"  fixed  by  the  original 
United  States  surveys*  are  to  be  accepted  as 
fixed  and  established  monuments,  controlling 
courses  and  distances,  and  not  liable  to  be 
changed  for  errors  in  the  surveys:  Britton  v. 
Ferry,  14  M.  58. 

4.  Under  the  acts  of  congress  of  Feb.  11, 
1805,  and  April  24,  1820,  the  surveyor-general 
had  no  authority  to  extend  a  south  fraction 
north  of  the  east  and  west  quarter-line  of  the 
section,  and  if  he  did  so  such  action  would  be 
void :  Keyser  v.  Sutherland,  59  M.  455. 

6.  The  quarter-post  on  the  east  side  of  sec- 
tion 86  must  be  identical  with  that  on  the  west 
side  of  section  81,  it.  being  a  township  line: 
Highway  Commissioner  v.  Beebe,  61  M.  1. 

6.  The  meander  lines  run  by  a  government 
surveyor  have  no  significance  as  boundaries, 
and  are  run  simply  to  afford  a  means  of  com- 
puting the  area  for  which  the  government  re- 
quires payment ;  and  where  a  patent  calls  for 
a  fractional  quarter  section  containing  16  ^ 
acres  on  the  shore  of  a  lake,  the  patentee's 
title  extends  to  all  the  land  in  the  quarter  sec- 
tion, and  is  not  limited  by  the  meander  line  on 
the  lake's  border :  Palmer  v.  Dodd,  64  M.  474. 

7.  Lands  constantly  submerged  cannot  be 
surveyed  by  the  commissioner  of  the  general 
land  office  as  islands  omitted  from  former  sur- 
veys, and  therefore  subject  to  sale  as  public 
lands.  And  a  patent  for  such  land  is  void : 
Webber  v.  Pere  Marquette  Boom  Co.,  62  M.  628. 

8.  Under  the  act  of  congress  of  April  24, 
1820,  enacting  that  in  surveying  publio  lands 
fractional  quarter  sections  containing  less 
than  160  acres  should  not  be  subdivided  but 
should  be  sold  entire,  the  surveyor-general  re- 
turned entire  a  parcel  of  117  acres,  being  such 
part  of  the  section  as  lay  southeast  of  a  mean- 
dered stream,  and  this  was  patented  as  "  the 
southeast  fractional  quarter  according  to  the 
official  plat  of  the  surveyor-general.''  Held, 
that  the  whole  of  this  phrase  constituted  a 
part  of  the  description  of  the  premises  con- 
veyed, and  that  a  declaration  in  ejectment 
describing  the  land  claimed  as  "a  portion  of 
the  southeast  fractional  quarter,"  etc.,  was 
good,  although  such  portion  lay  outside  of  the 
line  ordinarily  limiting  the  quarter  section: 
Wilson  v.  Hoffman,  70  M.  562. 

9.  And  a  tax-deed  to  the  defendant  in  eject- 
ment conveying  the  east  half  of  an  adjoining 
quarter  was  held  to  convey  only  that  portion 
of  such  east  half  as  lay  north  of  the  stream 
bounding  said  fractional  quarter:  Ibid. 


10.  Section  corners  and  the  lines  connect- 
ing them  fixed  by  the  original  survey  cannot 
be  changed  by  any  later  one  made  for  the  pur- 
pose of  dividing  the  sections:  Palmer  v.  CHd- 
dings,  59  M.  888. 

11.  The  burden  of  proof  is  upon  one  who 
disputes  a  line  run  by  the  government  sur- 
veyor: Smith  v.  Rich,  87  M.  549. 

II.  Disposal  of. 

(a)  By  entry,  patent,  etc. 

1.  General  power. 

12.  Under  §  8  of  art  4  of  the  federal  con- 
stitution, and  §  4  of  the  act  of  June  15, 1886, 
admitting  Michigan  into  the  Union,  all  powers 
preliminary  to  and  connected  with  the  sale 
and  disposition  of  all  vacant  and  unsold  pub- 
lic lands  of  the  United  States  in  Michigan 
are  vested  in  the  federal  government  exclu- 
sively, until  the  issue  of  the  patent  consum- 
mates the  sale,  divests  the  title  of  the  United 
States,  and  makes  the  land  for  the  first  time 
subject  in  all  respects  to  the  local  laws  of  the 
state:  Brewer  v.  Kidd,  28  M.  440. 

2.  Powers  of  land  board;  convey- 
ances by. 

13.  Notwithstanding  the  previous  organi- 
zation of  the  state  government,  the  governor 
and  judges  of  the  territory  of  Michigan  re- 
mained in  office  and  competent  to  execute  the 
powers  conferred  upon  them  by  the  act  of 
congress  entitled  "  An  act  to  provide  for  the 
adjustment  of  titles  of  land  in  the  town  of 
Detroit  and  territory  of  Michigan,  and  for 
other  purposes,"  approved  April  21, 1806,  until 
July  1,  1886:  Scott  v.  Detroit  Young  Men's 
Society,  1  D.  119. 

14.  The  land  board  constituted  by  the  act 
of  congress  of  April  21,  1806,  did  not  consist 
of  two  integral  parts — the  governor  and  the 
judges;  but  of  four  persons  designated  by 
their  names  of  office,  any  three  of  whom 
were  authorized  to  execute  any  of  the  powers 
conferred  by  the  act.  Therefore  a  deed  of 
bargain  and  sale  executed  by  the  judges  only 
is  valid :  Ibid. 

15.  They  will  all  be  presumed  to  have  been 
present,  and  to  have  deliberated  upon  an  act 
done  by  the  majority,  unless  the  contrary  ex- 
pressly appears :  Ibid, 

18.  The  power  of  the  governor  and  judges 
to  convey  lots  in  the  town  of  Detroit  was  not 
confined  to  a  conveyance  of  lots  in  such  forms 
and  dimensions  as  they  should  delineate  upon 
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their  plan.  The  claims  to  be  adjusted  by  them 
were  such  as  any  person  might  have,  legal 
and  equitable;  and  when  satisfactory  proof 
had  been  made,  they  had  no  right  to  deprive  a 
claimant  of  any  portion  of  that  land  actually 
belonging  to  him  under  the  acts  of  congress, 
whether  it  interfered  with  any  projected  plan 
or  not  And  the  courts  cannot  go  behind 
their  conveyances  while  they  acted  within 
their  jurisdiction :  People  v.  Jones,  6  M.  176. 

17.  The  plan  of  the  city  of  Detroit,  when 
made,  was  liable  to  modification  by  interfer- 
ing claims  and  reserves,  and  the  land  board 
had  power  to  adapt  it  to  contingencies  when 
necessary:  Ibid. 

18.  The  powers  conferred  upon  the  gov- 
ernor and  judgeB  of  Michigan  territory  to 
grant  donation  lots  in  Detroit  are  not  to  be 
construed  with  the  technical  strictness  appli- 
cable to  those  of  an  ordinary  attorney  or 
donee  of  a  power ;  but  they  were  vested  with 
a  large  discretion,  and  their  acts  are  entitled 
to  liberal  intendments  in  their  support:  Beady 
v.  Kearsley,  14  M.  215. 

19.  Until  the  land  board  has  made  a  dona- 
tion of  a  lot  to  the  person  entitled  effectual,  it 
cannot  be  said  to  have  exhausted  its  powers. 
The  mere  allotment  of  a  piece  of  land  as  a 
donation  lot,  not  followed  by  a  deed,  could 
not  confer  title  either  legal  or  equitable:  Ibid. 

20.  Congress  having  authorized  the  gov- 
ernor and  judges  of  the  territory  of  Michigan, 
for  the  time  being,  to  convey  certain  lands, 
the  fee  of  which  was  in  the  United  States, 
and  having,  by  acts  of  legislation,  recognised 
the  persons  who  assumed  to  convey  such 
lands,  by  virtue  of  such  authority,  as  incum- 
bents of  those  offices,  and  the  offices  as  being 
in  existence  at  and  subsequent  to  the  time 
when  such  conveyances  were  made,  a  mere 
stranger  will  not  be  permitted  to*  controvert 
the  title  under  such  a  conveyance,  on  the 
ground  that  the  grantors  were  not  at  the  time 
of  the  grant  such  governor  and  judges,  and 
that  there  were  then  no  such  offices :  Scott  v. 
Detroit  Young  Men't  Society,  1  D.  119. 

21.  And  therefore  a  third  person  is  not  at 
liberty  to  question  the  validity  of  a  clause  in- 
serted in  a  deed  given  to  the  land  board,  by 
which  the  grantee  was  to  hold  "  in  trust  for 
the  rightful  owners,"  etc. :  Beady  v.  Kearsley, 
14  M.  215. 

22.  Where  a  lot  was  conveyed  by  the  land 
board  to  one  Hall  in  trust  for  the  rightful 
owners,  "  who  may  claim  the  same  by  mesne 
conveyances  from  the  original  grantee  or  oth- 
erwise," and  there  was  no  showing  that  any 
person  other  than.  Hall  had  any  claim  to  the 
land,  legal  or  equitable,  at  the  date  of  the  deed, 


it  was  held  that  the  construction  of  the  deed 
must  be  the  same  as  if  it  had  been  to  Hall, 
habendum  to  the  use  of  himself  and  those  who 
should  claim  under  him  by  conveyance  or  oth- 
erwise :  Tregent  v.  Whiting,  14  M.  77. 
■  28.  A  deed  by  the  land  board  "  in  trust  to 
and  for  the  use  and  rightful  benefit  of  the 
owners  of  the  premises  hereinafter  mentioned, 
claiming  the  same  by  virtue  of  mesne  convey- 
ances from  the  original  grantee  or  otherwise 
howsoever,"  is  not  void  for  uncertainty,  and 
was  within  the  powers  of  the  land  board: 
Beady  v.  Kearsley,  14  M.  216. 

24.  Where  the  board  conveyed  a  lot  in  De- 
troit to  A.,  and  afterwards  by  mistake  gave  a 
deed  of  the  same  lot  to  B.,  and  A.  took  pos- 
session of  another  lot  on  the  supposition  that 
it  was  the  one  granted  to  him,  and  the  board 
afterwards,  assuming  that  A  had  lost  the  title 
to  the  first-mentioned  lot,  gave  him  a  deed  of 
the  one  of  which  he  had  taken  possession,  it 
was  held  that  the  board  had  not  exhausted  its 
power  to  grant  a  donation  lot  to  A,  by  giving 
the  first  deed,  and  that  the  second  deed  to  him 
was  valid:  Ibid. 

25.  The  conveyanoe  by  the  governor  and 
judges  of  certain  lands  in  Detroit  to  the 
trustees  of  the  University  of  Michigan,  held 
valid:  Regents  v.  Board  of  Education,  4  M. 
218. 

26.  No  presumption  can  be  indulged  against 
the  lawful  character  of  the  conveyances  of  the 
governor  and  judges:  Cioott*  v.  Anciaux,  58 
M.227. 

3.  Town-site  claims. 

27.  The  act  of  congress  "  for  the  relief  of 
citizens  of  towns  upon  the  lands  of  the  United 
States,  under  certain  circumstances,"  approved 
May  28,  1844,  was  intended  to  apply  exclu- 
sively to  actual  and  existing  towns,  and  not 
to  such  lands  as  may  have  been  selected  by 
non-resident  claimants  as  the  site  for  a  pro- 
spective town :  Selbifs  Case,  8  M.  198. 

28.  The  act  was  intended  for  the  protection 
of  citizens  of  villages  and  cities  that  had  grown 
up  or  might  grow  up  on  government  lands, 
and  to  secure  to  them  severally,  at  the  min- 
imum price,  all  lands  actually  occupied  by 
them  respectively  for  village  or  city  purposes ; 
and  to  them  collectively,  for  the  use  of  the 
village  or  city,  such  other  lands  as  might  be 
embraced  in  the  government  subdivisions 
within  its  limits :  Ibid 

29.  The  rules  and  regulations  to  be  pre- 
scribed by  state  legislation  under  the  act  are 
to  relate  to  the  determination  of  claims  to  pos- 
session, and  the  extent  of  possession  that  may 
fairly  be  considered  as  falling  within  an  occu- 
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panoy  for  town  purposes,  as  well  as  to  the  dis- 
position of  the  part  of  the  land  not  actually 
occupied  for  town  purposes  by  individuals: 
Ibid. 

30.  The  act  of  the  legislature  of  Michigan 
relative  to  Ontonagon,  approved  Feb.  29, 1853, 
was  field  void  under  said  act  of  congress: 
First,  because  undertaking  to  dispose  of  the 
whole  trust  to  the  person  named  therein,  and 
his  grantees,  and  authorizing  no  one  else  to  be 
considered  or  receive  any  relief;  and  second, 
because  not  prescribing  any  rules  and  regula- 
tions for  the  execution  of  the  trust :  Ibid. 

31.  A  claimant  under  said  act  of  congress, 
whose  petition  shows  that  the  land  claimed 
had  not  been  actually  occupied  at  the  time  the 
state  legislation  designed  to  carry  out  the  act 
was  adopted,  and  that  it  was  afterwards  occu- 
pied only  as  a  farm,  does  not  come  within  the 
provisions  of  said  act,  and  is  entitled  to  no  re- 
lief:  Ibid. 

32.  Where  land  has  been  entered  by  the 
county  judge  under  said  act  of  congress,  and 
the  trustee  is  proceeding  to  adjudicate  upon  a 
claim  made  to  a  portion  thereof,  a  person  who 
sets  up  a  right  to  such  portion  as  a  pre-emp- 
tiooer  for  agricultural  purposes,  and  claims 
that  the  same  was  never  occupied  for  town 
purposes,  and  was  not  legitimately  entered  by 
the  trustee,  has  a  right  to  appear  before  the 
trustee  and  be  heard :  Ibid. 

83.  On  the  hearing  by  the  county  judge  of 
a  claim  under  said  act  of  congress,  a  citizen 
and  tax-payer  of  the  town,  who  objects  that 
the  claimant  is  not  entitled  to  the  land 
claimed,  but  that  it  is  a  part  of  the  common 
fund,  to  be  disposed  of  for  the  benefit  of  the 
town,  is  entitled  to  appear  and  be  heard: 
Ibid. 

4.  Pre-emption  claims;  homestead  en- 
tries; location  under  warrant 

34.  Until  a  pre-emptioner  pays  for  his  land 
the  government  may  dispose  of  it:  Bunch  v. 
Donahue,  81  M.  481. 

36.  One  of  foreign  birth,  who  is  otherwise 
duly  qualified,  and  has  in  due  form  declared 
his  intention  of  becoming  a  citizen,  is  entitled, 
under  the  pre-emption  laws,  to  file  and  main- 
tain a  pre-emption  claim  before  becoming 
fully  naturalized:  Boyce  v.  Danz,  29  M.  140. 

36.  The  "settlement"  of  a  pre-emptioner 
under  the  act  of  congress  of  1841  (Brightley's 
Digest,  p.  474,  §  88)  must  be  that  of  a  qualified 
person,  and  one  is  not  qualified  until  he  has 
filed  his  pre-emption  claim,  and,  if  a  for- 
eigner, has  declared  his  intention  of  becoming 
a  citizen.    The  law  requires  the  proofs  and 


payment  within  twelve  months  of  settlement; 
and  if  the  pre-emptioner  has  stated  in  his 
claim  that  he  "settled  and  improved"  the 
land  at  a  date  which  was,  in  fact,  earlier  than 
his  qualification,  and  more  than  twelve 
months  before  payment,  he  is  still  not  es- 
topped from  afterward  dating  the  settlement 
as  of  the  time  when  he  actually  qualified: 
Ibid. 

37.  The  action  of  the  register  and  receiver 
of  the  United  States  land-office  in  accepting 
the  proofs  furnished  by  a  pre-emptioner  as 
satisfactory,  and  receiving  his  money  and  is- 
suing to  him  the  usual  duplicate,  is  a  judical 
determination  of  his  rights,  which  is  conclu- 
sive in  all  collateral  proceedings.  Whether 
or  not  the  commissioner  of  the  land-office  can 
reverse  their  action  where  there  is  no  adverse 
claim  under  the  pre-emption  laws,  it  is  held 
that  his  action  in  doing  so,  without  notice  to 
the  party  concerned,  thus  overturning  a  formal 
adjudication  without  the  privilege  of  a  hear- 
ing, was  wrong :  Ibid. 

38.  A  homestead  entry  vests  no  title,  but 
gives  a  right  of  possession  which  may  be  per- 
fected by  continued  occupancy  and  improve- 
ment ;  and  if  not  so  perfected  reverts  to  the 
government:  Flint  &  P.  M.  R.  Co.  v.  Gordon, 
41  M.  480. 

39.  Where,  under  a  homestead  entry  not 
made  in  good  faith,  a  patent  was  obtained  for 
the  supposed  excess  above  640  acres  in  a  tract 
that  had  been  officially  surveyed,  and  con- 
firmed to  complainant's  grantors  under  the 
act  of  congress  of  April  25,  1808,  and  since 
possessed  by  them  or  complainant,  held,  that 
under  said  act  a  tract  of  more  than  640  acres 
might  be  confirmed;  that  complainants- were 
entitled  to  all  the  land  within  the  survey  lines 
and  monuments,  and  that  any  paper  descrip- 
tions contained  in  the  patent  or  in  plats  made 
from  the  Burvey  must  yield  so  far  as  they  dif- 
fer: Sanborn  v.  Vance,  69  M.  224. 

40.  Notice  to  a  homesteader  of  proceedings 
against  him  under  the  homestead  act  covers 
such  matters  only  as  are  alleged  in  the  com- 
plaint, and  under  such  notice  these  are  the 
only  questions  that  can  be  passed  on  by  the 
register  of  the  United  States  land-office,  or, 
op  appeal  from  him,  by  the  commissioner  of 
the  general  land-office  and  the  secretary  of  the 
interior.  And  if  a  final  ruling  on  a  point  not 
raised  by  the  complaint  shall  have  the  effect 
of  ousting  the  homesteader,  he  can  file  a  bill 
in  equity  to  compel  a  subsequent  patentee, 
with  notice,  to  convey  to  him :  Johnson  v.  Lee, 
47  M.  52.    (Reversed,  116  U.  S.  48.) 

41.  While,  as  a  general  rule,  in  contested 
matters  before  the  federal  land  department, 
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the  decision  should  be  confined  to  the  ques- 
tions raised  by  the  allegations  of  the  respective 
parties,  yet  if  it  appears  that  the  claim  of  the 
moving  party  is  against  public  policy  or  the 
law,  it  should  be  disregarded,  whatever  be 
the  nature  or  extent  of  the  testimony  upon 
the  point  at  issue:  Lee  v.  Johnson,  116 
U.  &  48. 

42.  Where,  in  a  proceeding  before  the  gen- 
eral land  department  involving  only  the  ques- 
tion of  the  abandonment  of  a  homestead 
entry,  it  appeared  from  the  evidence  returned 
on  appeal  to  the  secretary  of  the  interior  that 
the  claimant  was  not  a  bona  fide  homestead 
claimant,  the  secretary  did  not  exceed  his  ju- 
risdiction in  directing  a  cancellation  of  the 
entry:  Ibid.  (Reversing  Johnson  v.  Lee,  47 
M.  52.) 

43.  In  proceedings  for  tbe  alienation  of 
public  lands,  the  findings  of  the  officers  of  the 
federal  land  department  upon  matters  of  fact 
most,  in  the  absence  of  fraud  or  imposition, 
be  taken  as  conclusive :  Ibid. 

44.  The  holder  of  a  land  warrant  has  an 
,   absolute  right  to  locate  land  with  it,  and  to 

receive  a  patent  therefor:  Merrill  v.  HartveeU, 
11  M.  200. 

45.  Where  plaintiff  located  land  with  a 
warrant  which  had  been  sold  to  him  with  a 
guaranty,  and  was  afterwards  notified  from 
tbe  land-office  that  the  entry  was  suspended 
because  the  commissioner  of  pensions  had 
cancelled  the  warrant  on  the  allegation  that 
it  was  issued  on  forged  papers,  and  plaintiff 
then  brought  suit  on  the  guaranty,  it  was 
held  that  this  ex  parte  and  extra-judicial  pro- 
ceeding of  the  commissioner  could  not  con- 
clude private  rights,  and  that  evidence  of  this 
action  did  not  show  plaintiffs  entitled  to  re- 
cover: Ibid. 

46.  Where  the  commissioner  of  the  state 
land-office  assumed  to  cancel  the  location  of 
lands  and  tendered  back  the  warrants  on  which 
the  land  had  been  located,  the  act  of  the  holder 
in  receiving  back  the  warrants  without  objec- 
tion and  in  using  "them  to  locate  other  lands 
amounted  to  such  an  acquiescence  in  the  can- 
cellation as  would  preclude  him  or  his  assignee 
from  thereafter  relying  on  the  original  loca- 
tion as  a  step  in  the  proceedings  necessary  to 
entitle  them  to  a  certificate  of  the  purchase  ot 
the  land  first  selected :  Ely  v.  State  Land-Office 
Commissioner,  49  M.  17. 

5.  Purchase  and  sale. 

47.  WUile  the  proceedings  to  a  land  sale  by 
the  federal  government  remain  in  fieri,  no 
power  outside  of  that  of  said  government  may 


interfere  with  such  proceedings,  or  adjudicate 
upon  their  validity,  for  the  mere  purpose  of 
controlling  or  restraining  them  in  relation  to 
the  subject-matter  of  the  sale :  Brewer  v.  Kidd, 
23  M.  440. 

48.  Under  the  United  States  system  of  pub- 
lic land  sales,  the  action  of  the  register  and 
receiver  of  a  local  land-office  in  making  or  re- 
fusing a  sale  is  not  conclusive  upon  the  pur- 
chaser or  the  government,  and  tbe  official 
action  necessary  for  a  completed  sale  must  be 
regarded  as  in  fieri,  and  only  in  process  to- 
wards completion,  until  consummated  by  the 
issuing  of  a  patent,  which  exhausts  the  fe«r- 
eral  government's  power  of  sale:  Ibid. 

49.  Tbe  rules  adopted  in  the  land-office  re- 
lating to  selections  do  not  apply  to  cases  under 
act  197  of  1883:  Webster  v.  Newell,  66  M.  508 
(June  28, '87). 

50.  The  courts  of  the  Btate  have  no  author- 
ity to  restrain,  by  injunction,  the  receiver  and 
register  of  the  United  States  land-office,  acting 
under  instructions  of  the  commissioner  of  the 
land-office,  from  proceeding  to  sell,  at  public 
sale,  lands  of  the  United  States  for  which  pat- 
ents have  never  issued,  notwithstanding  such 
lands  were  subject  to  private  entry,  and  all 
tbe  steps  towards  a  purchase  of  them  at  pri- 
vate sale,  except  the  issue  of  the  patent,  had 
been  taken,  and  the  purchase  money  paid: 
Brewer  v.  Kidd,  23  M.  440. 

51.  It  is  the  general  policy  of  the  land  laws 
of  Michigan  that  there  shall  be  no  private  sales 
of  state  lands  until  they  shall  have  been  of- 
fered at  public  sale:  Potter  v.  State  Land- 
Office  Commissioner,  55  M.  485. 

52.  Act  197  of  1883,  in  fixing  the  minimum 
price  for  certain  lands,  does  not  authorize 
their  sale,  but  merely  prohibits  sales  below 
that  price,  and  it  presumptively  means  that  a 
higher  price  may  in  some  cases  be  demanded : 
Ibid. 

53.  Lands  left  undisposed  of  after  public 
sale  cannot  be  entered  at  the  state  land-office 
until  the  land  commissioner  has  had  an  oppor- 
tunity to  receive  and  enter  the  returns  from 
the  public  sales,  and  to  fix  the  minimum  price 
and  the  time  for  future  entries.  And  the  pre- 
vious deposit  of  money,  which  the  commis- 
sioner has  no  right  to  receive  officially,  cannot 
give  the  depositor  precedence  as  a  purchaser : 
Ibid 

54.  Whether  the  precedence  of  one  person 
over  another  in  a  simultaneous  struggle  to 
enter  land  at  tbe  land-office  can  be  determined 
by  the  fact  that  his  application  is  first  in  the 
hands  of  the  official  conducting  the  sale,  quere: 
Ibid. 

66.  If  the  commissioner  of  the  state  land- 
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office  receives  a  draft  as  money  in  payment 
for  lands,  individuals  cannot  treat  tbis  as  no 
payment  and  demand  the  right  to  purchase 
the  same  lands  afterwards — there  being  no 
showing  that  the  draft  was  not  as  good  as 
money :  People  v.  Pritchard.  19  M.  470. 

56.  A  person  applying  to  purchase  lands 
and  making  only  part  payment,  where  the 
commissioner's  rule  requires  the  whole,  has  no 
right  to  rely  upon  the  assurance  of  a  clerk  in 
the  office  that  such  payment  will  secure  the 
land  for  him,  if  on  notice  he  should  secure  or 
pay  the  balance :  Ibid. 

67.  After  such  application  and  payment 
another  person  applied  for  the  same  lands, 
tendering  payment.  Thereupon  the  first  pur- 
chaser was  notified  that  he  could  select  of  the 
lands  so  much  as  the  money  paid  in  by  him 
would  pay  for,  and  he  did  so,  claiming  the 
whole,  however,  and  offering  to  pay  in  full. 
Held,  that  the  second  applicant  was  entitled' 
to  the  balance  of  the  lands :  Ibid. 

58.  Where  an  order  headed  "  Michigan 
State  Land-Office,  Dec.  1, 1859,"  purporting  to 
be  a  reservation  from  sale  of  certain  lands 
specified,  and  to  be  signed  by  the  commissioner 
of  the  land-office,  though  in  the  handwriting 
of  one  of  the  office  clerks,  has  been  pasted  in 
that  book  of  the  office  in  which  advertised 
offerings  are  kept,  and  the  commissioner  in 
his  annual  report  for  the  following  year  offi- 
cially reports  said  lands  as  reserved,  it  is  a 
reasonable  inference,  although  the  commis- 
sioner's order  reserving  the  land  is  not  found 
in  any  other  shape  in  the  office,  that  the  order 
in  the  clerk's  handwriting  is  a  copy  of  an 
original  since  lost  or  destroyed,  and  this  would 
be  sufficient  evidence  that  tbis  land  had  been 
withheld  from  sale:  Attorney-General  v. 
Smith,  81  M.  859. 

59.  Where  lands  subject  to  private  entry 
are  applied  for  and  payment  tendered,  the 
commissioner  has  no  authority  to  withhold 
them  from  sale  for  the  accommodation  of 
other  parties  who  had  made  application  previ- 
ously but  were  not  ready  to  make  payment : 
People  v.  Pritchard,  17  M.  888. 

60.  When  title  to  land  passed  from  the 
United  States  to  an  individual,  a  delivery  of 
the  land  certificate  to  a  third  person  for  that 
individual  was  held  equivalent  in  law  to  a 
delivery  to  the  person  himself,  and  the  fact 
that  it  was  not  really  delivered  to  him  by  such 
third  person  was  unimportant:  Weare  v.  Lin- 
nell,  29  M.  224. 

61.  The  commissioner  of  the  state  land- 
office  has  authority  to  replace  a  certificate  of 
purchase  covering  several  parcels  of  land  with 
certificates  for  each,  if  he  is  satisfied  that  the 


public  trust  fund  will  not  thereby  be  injured. 
Held,  that  he  is  only  expected  to  protect  the 
state's  interest;  he  has  no  concern  with  those 
of  individuals,  for  his  acts  cannot  determine 
their  rights :  Allen  v.  Cadwell,  55  M.  8. 

62.  The  bona  fide  holder  of  a  land-office 
certificate  has  an  equitable  interest  which  is 
subject  to  any  priorities  that  may  be  held  by 
a  previous  purchaser  of  the  land  itself :  War- 
ner v.  HaU,  53  M.  871. 

63.  The  holder  of  a  part-paid  land  certificate 
mortgaged  the  land  and  then  sold  out  and  pnt 
the  purchaser  in  possession.  Afterwards  he 
assigned  the  certificate  to  some  one  who  ad- 
vanced the  money  to  take  up  the  mortgage 
and  pay  the  balance  due  the  state,  so  as  to  get 
a  patent  Held,  that  the  purchaser  could 
maintain  a  bill  against  the  holder,  the  mort- 
gagee and  the  assignee  of  the  certificate  to 
enjoin  ejectment  and  for  specific  perform- 
ances :  Rogers  v.  Odell,  80  M.  411. 

64.  A  redemption  from  a  purchase  of  state 
forfeited  land  made  by  one  claiming  to  hold 
by  assignment  from  the  original  locator,  and 
who  at  the  time  was  likewise  guardian  of  the 
heirs  of  such  locator,  is  sufficient  to  cut  off 
the  purchaser's  rights,  though  such  assignment 
be  proved  to  have  been  a  forgery,  since,  if  the 
assignment  were  invalid,  the  redemption  may 
be  sustained  as  made  on  behalf  of  the  heirs: 
Johnston  v.  Knapp,  85  M.  807. 

65.  Whether  a  redemption  when  made  is 
not  sufficient,  in  all  cases  and  by  whomsoever 
made,  to  save  the  title  to  the  real  owner, 
whoever  he  may  be,  quere:  Ibid. 

6.  Patents. 

66.  Mandamus  will  not  lie  to  compel  the 
secretary  of  state  to  issue  patents  to  state 
lands;  that  is  the  governor's  duty  (H.  8. 
§  5269):  Crane  v.  Secretary  of  State,  51  M.  195. 

67.  When  a  patent  has  been  issued,  a  third 
person,  not  in  privity  with  the  title,  is  not  to 
be  heard  to  allege  that  it  has  issued  improvi- 
dently:  Clark  v.  Hall,  19  M.  856. 

68.  The  question  whether  a  government 
patent  is  not  void  for  excess  is  one  that  can- 
not be  raised  by  third  persons  if  the  excess 
patented  was  public  land  subject  to  sale :  Web- 
ber v.  Pere  Marquette  Boom  Co.,  62  M.  626. 

69.  One  who  has  procured  a  patent  having 
notice  of  another's  right  in  the  land  cannot, 
against  a  bill  in  equity  filed  by  the  latter, 
raise  the  defence  that  complainant's  act  in 
quitclaiming  the  right  to  reserve  the  timber 
was  a  fraud  on  the  state.  The  state  is  pro- 
tected from  waste  by  the  stipulations  in  its 
certificate:  Holcomb  v.  Mosher,  50  M.  252. 
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70.  The  effect  of  a  patent  issued  to  a  claim- 
ant before  commissioners  under  the  act  of 
congress  of  March  3, 1807  (relating  to  lands  in 
Michigan  territory),  and  based  upon  the  claim- 
ant's actual  possession  of  the  premises,  is  to 
release  the  title  of  the  government  and  to  con- 
firm that  under  which  the  claimant  held ;  and 
it  does  not  exclude  the  right  of  dower  of  the 
widow  of  the  claimant's  grantor:  May  v. 
Specht,  1  M.  187. 

71.  A  patent  to  public  lands  relates  back  to 
the  time  when  they  were  purchased,  and  gives 
the  patentee  title  as  of  that  date:  Fisher  v. 
Bollock,  60  M.  463. 

72.  One  who  has  perfected  his  homestead 
entry  is  entitled  to  a  patent  which  relates  back 
to  the  time  when  the  entry  was  made,  and 
takes  date  with  it;  but  such  relation  does  not 
operate  to  defeat  a  railroad  company's  right 
of  way  perfected  under  U.  S.  Eev.  Stat., 
§  2477:  Flint  <t  P.  M.  B.  Co.  v.  Gordon,  41  M. 
420. 

73.  The  principle  that  a  government  patent 
when  issued  relates  back  to  the  original  entry 
applies  with  equal  force  to  a  patent  issued 
to  the  assignee  of  the  original  purchaser: 
Clark  v.  Ball,  19  M.  856. 

74.  A  bill  to  restrain  an  action  of  eject- 
ment was  properly  dismissed  where  plaintiff 
held  a  federal  patent  to  the  land  that  had  been 
granted  him  on  the  strength  of  equities  aris- 
ing out  of  his  having  entered  it  thirty-one 
years  previously  and  twenty-one  before  the 
defendant  in  the  action  and  complainant  in 
the  bill  had  gone  upon  the  land,  though  the 
latter  had  continued  in  possession  in  spite  of 
notice  that  it  was  not  open  to  entry:  Ives  v. 
Ely,  57  M.  569. 

75.  A  state  patent  to  school  lands  is  evi- 
dence of  legal  title,  but  it  cannot  cut  off  pri- 
vate rights,  the  holders  whereof  may  assert 
them  in  equity.  But  a  bona  fide  purchaser  or 
encumbrancer  of  the  patented  land  will  be 
protected:  Allen  v.  Cadwett,  65  M.  8. 

76.  Those  who  have  no  reason  to  question 
a  patentee's  rights  may  rely  on  his  title  as 
valid :  Warner  v.  Ball,  53  M.  372. 

77.  After  confirmation  of  a  claim  to  land 
by  the  board  of  land  commissioners  under  the 
act  of  congress  of  May  11,  1820,  and  after 
patent  issued,  if  it  be  competent  for  a  court  of 
equity  to  go  behind  a  patent  to  settle  conflict- 
ing claims,  it  should  only  be  done  upon  the 
clearest  and  most  irrefragable  proofs:  Ber- 
nard  v.  BougarcFs  Beira,  H.  180. 

78.  A  patent  of  lands  from  the  United 
States  or  the  state  cannot  be  impeached  in  an 
action  at  law :  Bruckner's  Lessee  v.  Lawrence, 
ID.  19;  Romain  v.  Lewis,  39  M.  233;  Carpen- 
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ter  v.  IngersoU,  48  M  438.  Otherwise,  where 
there  was  no  jurisdiction  to  issue  it:  Webber 
v.  Pen  Marquette  Boom  Co.,  62  M.  626. 

79.  A  land  patent  from  the  state  is  pre- 
sumed valid,  except  as  against  such  persons  as 
are  distinctly  authorized  to  assail  it,  unless  the 
state  itself  brings  proceedings  to  avoid  it; 
and  if  the  state  has  confirmed  by  a  patent  a 
settler's  license  which  it  issued  previously,  all 
inquiry  into  the  facts  of  settlement  and  oo- 
cupancy  is  precluded  thereby  except  by  those 
who  have  the  statutory  right  to  inquire  into 
them:  Bedley  v.  Leonard,  85  M.  71. 

80.  A  patent  for  land,  given  as  upon  an 
ordinary  sale,  is  of  no  validity  unless  the  au- 
thorities issuing  it  had  jurisdiction  to  do  so; 
and  it  is  beyond  their  jurisdiction  when  the 
land  is  under  a  prior  reservation  from  sale, 
whioh  remains  in  force :  Ibid. 

81.  Where  one  knowingly  and  by  collu- 
sion with  the  deputy  commissioner  of  the 
land  office  obtained  from  the  state  a  patent 
for  lands  not  subject  to  sale,  and  on  the  next 
day  made  sale  of  them  at  a  distant  place  to 
another  person  who  had  never  seen  the  lands 
but  who  had  paid  for  them  almost  double 
their  valuation,  it  was  held  that  a  strong 
showing  would  be  required  to  establish  the 
good  faith  of  such  a  purchase:  Attorney-Qen- 
eral  v.  Thomas,  81  M.  865. 

82.  Under  an  information  to  vacate  a  pat- 
ent collusively  obtained,  and  which  treated 
the  purchase  from  the  state  as  made  for  cash, 
and  asked  no  relief  on  any  other  basis,  a  de- 
cree that  the  purchase  price  be  refunded  in 
scrip  was  held  unwarranted :  Ibid. 

88.  A  bona  fide  purchaser  under  a  patent 
from  the  state  is  entitled  to  protection :  Aus- 
tin v.  Dean,  40  M.  386;  Bolcomb  v.  Mosher, 
50  M.  252. 

84.  One  who  knew  of  a  dispute  as  to  the 
genuineness  of  an  assignment  of  a  land  cer- 
tificate, but  who  bought  under  a  patent  taken 
out  by  the  holder  of  the  certificate,  was  held 
not  to  be  a  purchaser  in  good  faith  without 
notice:  Austin  v.  Dean,  40  M.  886. 

86.  A  bill  to  establish  a  trust  in  lands 
wrongfully  patented  was  maintained  with 
costs  of  both  courts  against  the  patentee  and 
defendants  claiming  under  him  with  notice, 
but  dismissed  as  to  purchasers  in  good  faith 
with  costs  to  them :  Ibid. 

86.  The  validity  or  operation  of  a  govern- 
ment patent  is  not  impaired  by  neglecting  to 
record  it  in  the  registry  of  the  county  where 
the  land  lies :  Sands  v.  Davis,  40  M.  14. 

87.  The  record  of  a  United  States  patent  in 
the  government  office  at  Washington  has  the 
same  force  as  the  patent:  Ibid. 
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88.  The  state  cannot  prescribe  rules  for  offi- 
cers of  the  general  government,  as  by  requiring 
that  a  certificate  of  the  cancellation  of  a  pat- 
ent must  be  signed  by  a  particular  officer: 
Davis  v.  Filer,  40  M.  810. 

89.  When  the  United  States  grant  by  pat- 
ent land  described  by  a  legal  subdivision,  the 
grantee  is  entitled  to  all  the  land  within  such 
subdivision,  and  is  not  limited  by  the  number 
of  acres  specified  in  the  patent  or  upon  the 
government  plat:  Palmer  v.  Dodd,  64  M. 
474. 

90.  No  grantee  by  a  patent  from  the  United 
States  granting  a  legal  subdivision  of  land 
can  derive  title  to  land  upon  another  legal 
subdivision:  Ibid. 

(b)  By  legislative  grant. 

91.  Lands  may  be  granted  by  act  of  con- 
gress, or  by  treaty,  as  well  as  by  patent :  Stock- 
ton v.  Williams,  W.  120, 1  D.  646. 

.  92.  Under  U.  S.  Rev.  Stat.,  §  8477,  granting 
to  highways  the  right  of  way  across  the  public 
lands,  a  patent  is  not  necessary ;  the  offer  and 
its  acceptance  by  the  construction  of  the  road 
are  equivalent  to  a  grant  that  is  good  as 
against  the  government,  and  also  as  against  a 
subsequent  patentee,  unless  the  tatter's  patent 
antedates  the  grant  by  relation,  or  unless  his 
equities  preclude  the  acquisition  of  adverse 
rights:  Flint  <&  P.  M.  JR.  Co.  v.  Gordon,  41  M. 
420. 

93.  Where,  by  a  treaty  with  the  Chippewa 
Indians,  lands  were  reserved  for  certain  indi- 
viduals specified,  to  be  afterwards  located  in 
such  manner  as  the  president  might  direct,  it 
was  held  that  this  reservation  was  equivalent 
to  an  absolute  grant ;  and  the  title  was  con- 
ferred by  the  treaty,  though  not  perfect  until 
the  location  was  made,  which  was  necessary 
to  give  the  grant  identity:  Dewey  v.  Campau, 
4  M.  665;  Stockton  v.  Williams,  W.  120,  1  D. 
646. 

94.  A  report  of  the  commissioners  of  the 
general  government  appointed  for  the  purpose 
of  settling  claims  made  by  citizens  of  Michigan 
territory  to  lands[therein,  recommending  lands 
for  confirmation  to  a  certain  person,  and  an 
act  of  congress  confirming  such  recommenda- 
tion, are  equivalent  to  a  grant  of  such  lands: 
Solomon  v.  Groesbeck,  65  M.  640. 

96.  Public  grants  are  to  be  construed 
strictly ;  nothing  passes  under  them  by  impli- 
cation: La  Plaisance  Bay  Harbor  Company 
v.  Monroe,  W.  155;  Kiefer  v.  German- Ameri- 
can Seminary,  46  M.  686. 

96.  A  sovereignty  making  title  to  its  own 


lands  has  a  right  to  determine  for  itself  upon 
the  sufficiency  of  whatever  goes  to  entitle  the 
claimant  to  a  conveyance :  Clark  v.  Hall,  10 
91866. 

97.  When  the  government  conveys  by  act 
of  congress,  that  which  constitutes  the  deed 
also  constitutes  the  law  which  defines  the 
right  or  estate.  No  court  may  subject  these 
sovereign  legislative  grants,  which  are  more 
like  treaty  cessions  than  they  are  like  individ- 
ual bargaining,  to  the  definitions  and  refine- 
ments which  the  rules  of  municipal  law  apply 
to  conveyances  between  man  and  man.  They 
need  not  be  capable  of  falling  under  any  of 
the  definitions  given  to  estates  by  common 
law.  While  the  government  deals  with  its 
own,  the  right  or  estate  granted,  whether 
anomalous,  ox  unprecedented  or  otherwise, 
will  be  entitled  to  recognition  and  effect  for 
just  what  it  appears  and  was  intended  to  be: 
Johnson  v.  Ballon,  28  M.  370. 

98.  A  legislative  grant  differs  from  a  grant 
of  a  private  person  in  that  it  is  both  a  grant 
and  a  law;  and,  as  such,  the  intent  of  the  law 
is  to  be  kept  in  view,  and  its  purpose  effectu- 
ated whenever  the  subject-matter  of  the  grant 
comes  in  controversy ;  and  that  construction 
must  be  placed  upon  it  which  will  preserve 
and  carry  out  the  object  of  the  legislature, 
however  such  construction  may  conflict  with 
the  principles  of  the  common  law,  or  prevent 
the  attaching  of  equities  which  would  spring 
from  transactions  with  private  parties:  Jack- 
son, L.  db  S.  R.  Co.  v.  Davison,  65  M.  416. 

99.  The  grant  of  a  sovereignty  must  have 
operation  according  to  its  intent;  it  may  oper- 
ate immediately,  or  from  time  to  time,  if  such 
appears  to  be  its  purpose:  Ballon  v.  O'Brien, 
20  M.  804. 

100.  Where  a  grant  was  by  the  United 
States,  it  is  presumed  that  the  title  had  not 
been  previously  conveyed:  Tregent  v.  Whit- 
ing, 14  M.  77. 

101.  But  any  grant  by  the  United  States 
must  be  inoperative  as  against  another  which 
by  construction  of  law  antedates  it:  Flint  db 
P.  M.  R.  Co.  v.  Gordon,  41  M.  420.' 

102.  The  state,  through  its  legislature,  may 
grant  lands;  but  its  grant,  like  that  of  any 
other  grantor,  conveys  only  the  title  which  the 
state  actually  possessed  in  the  premises:  Byrne 
v.  Beeson,  1  D.  179. 

103.  The  state,  while  acting  under  the  con- 
stitution, can  impose  its  own  conditions  on  its 
own  grants:  Rogers  v.  Port  Huron  &  L.  M. 
R.  Co.,  45  M.  460. 

104.  A  condition  in  a  grant  is  to  be  con- 
strued strictly  against  the  state ;  and  the  state 
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is  entitled  to  enforce  it  only  when  a  forfeiture 
would  be  fairly  within  the  intent  of  the  act 
whereby  the  grant  was  made :  Kiefer  v.  Ger- 
man-American Seminary,  46  M.  686. 

105.  Where  lands  or  franchises  are  held 
under  legislative  grants,  reserving  the  right  of 
forfeiture  for  non-performance  of  conditions 
subsequent,  no  judicial  decree  of  forfeiture  is 
necessary :  Jackson,  L.  &  S.  R.  Co.  v.  Davi- 
son, 65  M.  416. 

III.  Swamp-land  gbant. 

106.  The  federal  act  of  1850  (9  Stat,  at  L., 
519),  providing  that  certain  swamp  lands 
"  shall  be  and  are  hereby  granted  "  to  certain 
states,  is  a  grant  in  presenti,  needing  only 
the  identification  of  the  lands  to  make  it 
effective,  and  is  sufficient  to  give  title  even 
without  a  patent,  which  is  only  evidence  of 
title.  Even  if  the  patent  were  necessary  it 
would  cut  off  intervening  claimants  by  relat- 
ing back  to  the  time  when  the  right  to  it  be- 
came perfected.  The  listing  of  these  lands  by 
the  secretary  of  the  interior  is  held  sufficient 
identification:  Busch  v.  Donahue,  SI  M.  481. 

107.  Lands  received  by  the  state  as  "  marsh 
and  overflowed  lands  "  under  the  act  of  con- 
gress of  Sept.  28,  1850,  could  be  conveyed  by 
it  in  1883  under  the  swamp-land  legislation, 
although  they  had  meantime  become  sub- 
merged and  the  water  over  them  navigable : 
Sterling  v.  Jackson,  69  M.  488. 

108.  Purchasers  of  swamp  lands  from  the 
general  government  after  the  passage  of  the 
act  granting  them  to  the  state,  but  before  full 
title  had  vested,  are  protected  against  subse- 
quent purchasers  from  the  state,  though  pat- 
ents have  issued  to  the  latter:  Dale  v.  Turner, 
84  M.  405. 

109.  A  mere  listing  of  swamp  lands  under 
the  act  of  congress  granting  such  lands  to  the 
state  of  Michigan,  and  the  approval  of  such 
list  by  the  secretary  of  the  interior,  was  only 
an  act  of  identification,  which  could  not  ex- 
tinguish any  rights  previously  acquired  by  in- 
dividuals by  purchasing  any  of  the  lands  from 
the  United  States  with  cash  or  land  warrants: 
Ibid. 

110.  H.  S.  §§  5884-5,  authorizing  the  state 
treasurer  to  receive  from  the  general  govern- 
ment the  proceeds  of  swamp  lands  sold  by  it 
after  the  grant  of  all  such  lands  to  the  state  in 
1850,  amounted  to  a  waiver  of  the  state's  claim 
to  all  such  lands  as  against  such  intermediate 
buyers:  Ives  v.  Ely,  57  H.  569. 

111.  An  entry  of  swampland  in  good  faith, 
while  the  title  to  such  lands  was  in  question 
as  between  the  state  and  federal  governments, 


was  sufficient  to  give  the  person  making  such 
entry  an  equitable  claim  to  the  land,  which 
the  commissioner  of  the  general  land-office 
could  not  extinguish  without  the  claimant's 
consent  or  some  proceeding  against  him :  Ibid. 

112.  The  equitable  title  of  one  who  has 
made  an  entry  of  public  land  is,  when  con- 
firmed by  act  of  congress,  the  highest  evi- 
dence of  title  until  otherwise  adjudged  by  a 
court  of  last  resort :  Ibid. 

113.  Where  the  United  States  had  can- 
celled patents  to  swamp  lands  on  the  ground 
that  they  were  covered  by  a  grant  to  the  state, 
H.  S.  §  5886  gave  the  patentees  or  their  heirs- 
the  right  to  enter  these  lands  at  any  time  be- 
fore they  wero  put  up  for  sale.  A  claim  for 
certain  lands  was  entered  accordingly  at  the 
state  land-office,  but  before  the  transfer  from 
the  United  States  to  the  state  had  been  com- 
pleted the  claimant  died.  Immediately  upon 
the  completion  of  the  transfer  certain  other 
parties,  who  knew  of  the  claimant's  equities 
and  had  obtained  quitclaims  from  some  of 
his  heirs,  took  patents  to  themselves,  claiming 
under  the  act.  Held,  that  those  who  had  no- 
tice of  the  claimant's  rights  took  the  title  in 
trust  for  themselves  and  their  co-tenants,  the 
remaining  heirs,  and  it  was  decreed  that  they 
convey  to  the  latter  an  unencumbered  title 
to  their  proportion :  Davis  v.  Filer,  40  M.  810. 

114.  The  holders  of  a  certificate  of  pur- 
chase of  swamp  land  cannot  have  relief  in 
equity  against  a  patentee  unless  they  aver 
and  prove  substantial  compliance  with  every 
condition  of  the  statute  governing  the  issue  of 
such  certificate:  Bangs  v.  Stephenson,  68  M. 
661. 

116.  A  bill  by  the  holders  of  a  certificate 
of  purchase  of  swamp  land  against  a  patentee 
must  aver  settlement  and  cultivation  within 
one  year  after  its  issue  by  the  purchaser  or  his 
assigns;  and,  if  it  does  not,  such  bill  is  bad  for 
laches:  Ibid. 

116.  Where  a  locator  of  swamp  lands 
comes  within  the  provisions  of  the  act  of  con- 
gress of  March*  2,  1855,  giving  relief  to  those 
who  had  made  entries  prior  to  the  issue  of 
patents  to  the  state,  a  person  deriving  title 
subsequently  from  the  state  holds  his  appar- 
ent title  iu  trust  for  such  locator  and  those 
holding  under  him :  Huggett  v.  Case,  61  M. 
480. 

117.  Act  81  of  1858,  for  the  sale  of  the  state 
swamp  lands,  made  (H.  S.  §  5398)  provision 
for  two  distinct  classes  of  purchasers,  namely: 
settlers  and  occupants  of  such  lands  at  the 
time  of  the  passage  of  such  act,  who  should 
have  been  such  Dec.  1,  1857,  and  owners  and 
occupants  of  adjoining  lands  who  were  such 
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Deo.  1, 1857:  People  v.  State  Treasurer,  7  M. 
886. 

118.  Occupancy  of  the  adjoining  lands, 
under  the  swamp-land  act  of  1858  (H.  S. 
§  6398),  might  consist  of  cultivation  and  use, 
without  actual  residence,  or  might  be  by  a 
tenant:  Ibid. 

119.  H.  S.  g§  5486-5443,  which  permit  li- 
censes to  be  issued  to  actual  settlers  who  clear 
and  drain  the  lands,  should  not  be  technically 
construed  for  the  purpose  of  defeating  their 
benevolent  intent,  especially  when  such  con- 
struction is  not  demanded  by  any  grievance: 
Hedley  v.  Leonard,  35  M.  71. 

120.  An  unmarried  man  who  lives  with 
his  father  on  a  parcel  adjoining  the  land  for 
which  he  holds  a  settler's  license  may  fairly 
be  said  to  reside  on  such  land,  if  the  two  parcels 
are  used  and  to  some  extent  enclosed  together, 
and  if  his  occupation  is  honestly  designed  as 
home  occupation :  Ibid. 

121.  The  commissioner  of  the  state  land- 
office  has  no  authority  to  forfeit  the  license 
issued  to  a  settler  who,  though  he  does  not 
live  upon  the  land,  continues,  after  taking  the 
proper  preliminary  steps,  to  make  important 
improvements  by  clearing  and  draining,  and 
keeps  up  his  occupation  for  that  purpose  (EL  S. 
§5448):  Ibid. 

122.  A  settler's  license  cannot  be  forfeited 
by  the  commissioner  of  the  land-office  unless 
upon  a  clear  case  and  a  showing  of  both  non- 
residence  and  abandonment  (H.  S.  g  5443);  the 
commissioner  must  use  his  judgment  on  the 
showing:  Ibid. 

123.  A  settler  holding  a  license  from  the 
state  cannot  be  deprived  of  his  rights  by  any 
ex  parte  determination  made  by  the  commis- 
sioner of  the  land-office  in  conflict  with  the 
facts;  the  commissioner  can  intervene  only 
When  the  settler  has  given  up  his  rights :  Ibid. 

124.  An  outstanding  settler's  license  must 
be  avoided  by  a  declaration  made  by  the  com- 
missioner of  the  land-office  before  the  land  can 
be  sold  by  the  state  to  any  one  else ;  the  avoid- 
ance is  not  to  be  left  to  inference:  Ibid. 

125.  Persons  holding  land  under  a  patent 
which  was  issued  as  if  upon  sale  in  the  open 
market  were  compelled  to  release  to  one  who 
claimed  under  a  patent  of  later  date,  which 
was  issued  in  confirmation  of  a  settler's  license 
that  antedated  the  adverse  title:  Ibid. 

126.  A  bill  in  equity  filed  by  a  settler  on 
swamp  land  to  enforce  a  right  under  the 
swamp-land  acts  of  1859  and  1861  (II.  8. 
§§  5436-41)  must  show  a  substantial  compli- 
ance with  every  provision  of  the  act  on  which 
the  right  depends:  Remeau  v.  Mills,  24  M.  15. 

127.  In  providing  for  the  entry  of  swamp 


lands  on  presentation  of  a  certificate  of  can- 
cellation signed  by  the  register  of  the  federal 
land-office,  H.  S.  §  5886  merely  provides  for 
official  evidence,  and  does  not  prescribe  who 
must  sign  the  certificate:  Davis  v.  Filer,  40 
M.  810. 

.  128.  H.  S.  §  5886  provides  that  the  "  as- 
signs" of  any  purchaser  of  United  States 
lands  whose  purchase  has  been  cancelled  on 
the  ground  that  they  were  swamp  lands  can 
buy  them  from  the  state  on  presenting  his  cer- 
tificate of  purchase  and  cancellation  before  the 
state  has  disposed  of  them.  Held,  that  this 
means  only  the  "  assigns  "  of  the  purchaser's 
ownership  or  supposed  ownership  in  the  land 
itself,  and  not  of  a  mere  interest  incident  to 
the  option  remaining  in  the  purchaser :  My  v. 
State  Land-Office  Commissioner,  49  M.  17. 

129.  Under  act  289  of  1863,  §  4,  it  was  held 
that  the  time  which  would  govern  as  to  the 
right  of  selection  of  the  lands  to  be  withheld 
from  sale  would  be  the  time  at  which  the 
commissioner  of  the  land-office  was  notified 
that  they  had  been  selected:  People  v.  State 
Land-Office  Commissioner,  23  M.  270. 

130.  It  was  held  that  the  right  of  selection 
attached  to  each  parcel  of.  land  in  the  order  in 
which  it  was  described  in  the  list  of  selected 
lands  sent  to  the  land-office,  and-  that  if  any 
tract  mentioned  had  been  sold  before  the  com- 
missioner was  notified  of  the  selection,  or  was 
for  any  other  reason  to  be  omitted,  the  order 
of  the  list  should  be  pursued  as  if  such  tract 
had  never  been  included.  And  there  was  no 
right  to  include  in  the  list  any  greater  amount 
of  land  than  the  act  authorized  to  be  selected : 
Ibid. 

131.  Where  a  commissioner  of  the  land- 
office,  in  patenting  lands,  had  himself  so  de- 
parted from  a  rule  restricting  the  demand  for 
patents  to  the  order  of  selection  as  shown  in 
the  lists  of  lands  that  it  was  thereafter  im- 
practicable to  observe  such  order,  it  was  held 
that  the  right  to  select  belonged  rather  to  the 
applicant  for  patents  than  to  the  commissioner, 
and  that  the  latter  could  not  withhold  patents 
on  the  ground  that  the  demand  did  not  con- 
form to  the  rule:  Ibid. 

132.  It  was  held  that  act  289  of  1868  applied 
to  all  swamp  lands  in  the  Upper  Peninsula 
of  Michigan,  "not  otherwise  appropriated," 
whether  classed  as  mineral  lands  or  not,  and 
that  the  term  "appropriated"  here  signified 
an  appropriation  by  the  legislature  for  some 
purpose  similar  to  that  here  intended  —  a  dis- 
position of  the  lands  in  some  way,  by  which 
the  state  was  to  part  with  its  title :  Ibid. 

133.  The  rule  restricting  the  demand  for 
patents  to  the  order  of  selection  would  cease 
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to  operate  at  the  expiration  of  the  period  for 
which,  the  lands  were  to  be  withheld  from 
sale ;  and,  as  former  selections  no  longer  bind 
the  state,  they  would  not  bind  the  applicant, 
who  might  then  select  other  remaining  lands, 
and  demand  patents  for  them,  which  would 
be  a  selection  in  itself.  But  any  sales  made 
by  the  state  to  individuals  of  previously  se- 
lected lands,  after  they  ceased  to  be  withheld 
from  sale  and  prior  to  a  demand  for  patents, 
would  be  valid,  and  the  original  applicant 
would  lose  all  right  to  the  land  so  sold :  Ibid. 

184.  In  a  proceeding  to  compel  the  issue 
Of  patents  to  certain  lands,  it  was  held  that, 
where  patents  had  already  issued  to  parties 
who  had  disposed  of  the  lands  so  patented  to 
other  parties  who  had  not  appeared  to  show 
cause,  and  upon  whom  no  process  had  been 
served,  the  rights  of  such  latter  parties  would 
not  be  passed  upon,  nor  would  the  circuit 
court  order  the  issuing  of  another  patent  for 
such  lands.  Whether,  in  such  proceeding, 
the  court  could  invalidate  the  prior  patent, 
and  whether  it  could  be  done  in  any  way  ex- 
cept by  scire  facias  for  that  special  purpose, 
or  by  bill  in  chancery,  quere:  Ibid. 

185.  The  provision  of  H.  S.  §  6355  that 
swamp  and  primary  school  lands  in  the  min- 
eral range  of  the  Upper  Peninsula,  thereto- 
fore withheld  from  market  as  mineral  lands, 
should,  with  certain  exceptions,  be  re-offered 
and  sold  in  the  same  manner  as  other  swamp 
and  primary  school  lands,  contemplates  an 
offering  at  public  auction  before  they  are  sub- 
ject to  private  entry  at  the  land-offioe:  At- 
torney-General v.  Smith,  81  M.  859. 

130.  It  had  been  the  settled  policy  of  Mich- 
igan before  the  passage  of  act  145  of  1868 
(H.  S.  §§  5355-58),  that  while  none  of  the  swamp 
and  primary  school  lands  of  the  mineral  range 
of  the  Upper  Peninsula  should  be  disposed  of 
at  less  than  a  fixed  minimum  price,  an  oppor- 
tunity should  be  made  for  obtaining  the  high- 
eat  price  that  competition  could  bring  on 
offering  them  at  public  sale,  after  due  notice, 
before  they  were  to  be  entered  on  the  books 
of  the  land-office  as  subject  to  sale  on  private 
application ;  and  an  intent  will  not  be  lightly 
inferred,  from  any  mere  equivocal  words,  to 
depart  from  this  settled  policy,  especially  in 
the  case  of  lands  which  had  been  supposed 
exceptionally  valuable  and  reserved  for  that 
reason  from  the  previous  public  offerings: 
Ibid. 

187.  Where  an  information  to  vacate  a 
patent  issued  by  the  commissioner  of  the  state 
land-office  avers  that  the  lands  in  question 
had  been  selected  and  reserved  by  the  gov- 
ernor under  H.  S.  §  5355,  bo  as  to  except  them 


from  its  operation,  and  also  that  they  were 
never  offered  for  sale  subsequent  to  that  act 
or  to  their  reservation  thereunder,  the  infor- 
mation is  sufficient  to  warrant  relief  from  the 
patent  on  the  ground  that  it  was  invalid  for 
the  want  of  such  a  re-offering  of  the  lands  in 
accordance  with  the  requirements  of  the  aot 
as  to  make  them  subject,  under  its  provisions, 
to  a  valid  private  entry:  Ibid. 

188.  One  who  knew,  before  the  issuing  by 
the  state  to  his  grantor,  of  a  patent  for  the 
lands  he  claims,  that  the  state  authorities 
claimed  that  the  lands  covered  by  the  patent 
were  reserved  from  sale,  and  who  also  knew 
of  ineffectual  attempts  to  purchase  them  from 
the  state,  had  sufficient  notice  to  put  him  on 
inquiry,  and  subject  him  to  any  equities 
growing  out  of  any  mistake  or  fraud  under 
which  the  patent  had  been  issued,  and  he  is  not 
entitled  to  any  consideration  as  a  bona  fide 
purchaser:  Ibid. 

139.  A  patent  based  on  a  sale  by  private 
entry  at  the  state  land-office  and  conveying 
"  indemnity  lands "  of  the  state,  which  had 
never  been  offered  for  sale  at  public  auction, 
is  held  void.  These  lands,  if  not  to  be  con- 
sidered as  included  by  intendment  in  the  gen- 
eral designation  of  swamp  lands,  so  as  to  be 
subject  to  the  state  regulations  as  to  the  sales 
of  such  lands,  were  not  subject  to  sale  at  all, 
for  want  of  any  legislation  providing  for  it : 
Attorney-General  v.  Thomas,  31  M.  865. 

140.  The  commissioner  of  the  state  land- 
office  has  no  power  to  adjudge  void  and  can- 
cel a  certificate  of  purchase  of  swamp  land 
issued  through  mistake,  fraud,  eta ;  and  he 
cannot  resell  the  land  unless  the  certificate  is 
voluntarily  returned,  or  is  adjudged  void  by 
the  proper  court :  People  v.  State  Treasurer, 
7  M.  866. 

141.  A  purchaser  of  state  swamp  lands 
bought  when  the  conditions  entitling  him  to 
a  deed  were  that  he  should  pay  one-fourth 
down,  and  the  rest,  with  interest,  at  any.  time 
thereafter.  A  subsequent  statute  added  the 
condition  to  such  sales  that  the  taxes  should 
also  be  paid.  The  purchaser  afterwards  as- 
signed his  certificates  of  purchase;  and  the 
assignee,  after  paying  the  rest  of  the  purchase 
price  and  the  interest,  demanded  from  the 
commissioner  of  the  land-office  a  certificate 
entitling  him  to  his  deed.  The  commissioner 
refused  because  the  taxes  had  not  been  paid. 
Mandamus  was  granted  to  compel  him  to  is- 
sue the  certificate ;.  but  it  was  also  held  that 
the  state  did  not  release  any  tax  lien  on  the 
land  by  giving  a  deed,  and  that  this  would 
not  govern  a  case  where  the  certificate  of 
purchase  had  been  issued  after  the  passage  of 
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the  statute:  Robertson  v.  State  Land-Office 
Commissioner,  44  M.  274. 

142.  A  deed  from  the  governor  for  a  par- 
cel of  swamp  lands  will  confer  no  title  unless 
given  pursuant  to  some  law :  Remeau  v.  Mills, 
34  M.  15;  Attorney-General  v.  Smith,  81  M. 
869. 

14S.  Under  the  act  of  1859,  p.  810  (see  H.  S. 
§  5414),  authorizing  contractors  for  swamp 
roads  to  take  lands  in  lieu  of  money,  they  can 
only  take  such  lands  as  are  subject  to  entry  at 
private  sale:  People  v.  Pritchard,  17  M.  360. 

144.  Lands  reserved  from  sale  by  a  road 
contractor  under  a  state  contract  are  reserved 
for  the  full  time  specified  in  the  contract  for 
its  fulfilment ;  and  if  the  board  of  control  of 
state  swamp  lands  extends  the  time  for  fulfil- 
ment, the  reservation  is  also  extended  for  the 
same  time:  Newcombe  v.  Chesebrough,  83  M. 
831. 

145.  The  renewal  by  the  board  of  control  of 
state  swamp  lands  of  a  road  contract,  the 
time  for  which  had  already  expired,  does  not 
revive  the  reservation  of  lands  thereon  that 
have  been  already  forfeited  and  subsequently 
acquired  by  another:  Ibid. 

1 46 .  Lands  are  not  withdrawn  from  market 
on  a  state  road  contract  unless  reserved  within 
the  time  limited  for  the  completion  of  the 
work:  French  v.  Christy,  87  M.  379. 

147.  On  application  for  the  reservation  of 
land  on  a  state  road  contract,  an  officer  of  the 
land-office  marked  the  descriptions  of  land  ap- 
plied for  on  a  plat-book  of  the  office.  No  list 
of  the  lands  wanted  was  filed  by  the  applicant, 
as  required  by  H.  S.  §  5414,  until  after  the 
time  specified  in  the  contract  for  the  com- 
pletion of  the  work.  Held  insufficient  as  a 
reservation:  Ibid. 

148.  Act  19  of  1879,  amending  act  481  of 
1871,  appropriated  swamp  lands  to  pay  for  the 
construction  of  a  certain  state  road,  and  pro- 
vided that  the  lands  selected  should  be  re- 
served from  private  entry  as  soon  as  a  list  of 
them  should  be  filed  with  the  commissioner  of 
the  state  land-office.  A  reservation  was  ac- 
cordingly made,  which,  however,  exceeded 
the  amount  authorized  by  from  two  to  three 
thousand  acres.  This  reservation  was  not  to 
last  more  than  three  years,  and  on  "satisfac- 
tory showing  to  the  board  of  control  of  state 
swamp  lands  by  a  certificate  from  the  state 
swamp  land  commissioner  .  .  .  that  said 
road  had  been  constructed  in  as  good  and  sub- 
stantial a  manner  as  the  board  now  require," 
the  lands  should  be  patented  to  the  counties 
engaged  in  building  the  road,  or  to  their 
assigns.  After  the  three-year  period  expired, 
a  person  holding  swamp  land  scrip  earned 


under  act  239  of  1863  applied  to  the  commis- 
sioner of  the  land-office  for  patents  to  330 
acres  of  the  lands  included  in  the  reservation, 
and,  taking  these  lands  in  the  order  in  which 
they  were  listed,  the  lands  applied  for  were 
among  those  properly  appropriated  and  not  in 
the  surplus.  The  commissioner  refused,  and 
the  applicant  sought  by  mandamus  to  compel 
him,  to  issue  the  patents.  Held,  unimportant 
to  this  case  that  the  county  clerks  of  the  coun- 
ties which  built  the  road  did  not,  as  directed 
by  the  supervisors,  actually  execute  assign- 
ments of  the  interests  of  the  counties  to  the 
road  contractor;  the  rights  of  the  counties 
and  of  their  assigns  vested  as  soon  as  the  act 
was  complied  with,  if  this  took  place  within 
the  period  to  which  the  reservation  of  the 
land  was  limited  and  if  the  swamp  land  com- 
missioner's certificate  was  duly  filed.  This 
certificate  stated  that  the  road  was  constructed 
in  as  substantial  a  manner  as  was  required  by 
the  board  of  control  "  at  the  time  of  the  pas- 
sage of  the  act  locating  said  road."  Held, 
that  this  expression  corresponded  to  the  word 
now  in  the  act,  and  that  the  word  now  did  not 
refer  to  the  period  of  the  adoption  of  the 
original  act,  but  to  the  date  of  the  amendatory 
statute,  as  the  two  enactments  established 
roads  under  different  names.  And  it  was  not 
necessary  and  could  not  be  required  that  the 
road  should  be  accepted  by  the  board  of  con- 
trol; that  body  was  only  to  receive  a  "satis- 
factory "  showing,  which  showing  was  to  be 
the  swamp  land  commissioner's  certificate. 
And  none  of  the  lands  reserved,  taken  in  the 
order  of  their  descriptions  in  the  list,  were 
subject  to  private  entry :  Chadbourne  v.  State 
Land-Office  Commissioner,  59  M.  118. 

IV.  Grants  to  canals  and  railroads. 

149.  The  grant  to  the  state  of  Michigan  of 
land  to  locate  a  canal  upon  at  the  falls  of  the 
St.  Mary  extends  only  to  the  military  reserve, 
and  does  not  include  private  property  below 
it:  Ryan  v.  Brown,  18  M.  196. 

150.  The  action  of  the  state  in  accepting, 
with  its  conditions,  a  congressional  grant  of 
land  for  the  benefit  of  a  corporation  organized 
to  build  a  canal  under  the  state  law,  and  in 
granting  said  land  to  the  corporation  on  cer- 
tain conditions, —  congress  afterward  adding 
more  land  for  the  benefit  of  the  corporation 
according  to  such  conditions, —  fixed  in  the 
corporation  building  the  canal  and  fulfilling 
the  imposed  conditions  a  contract  right  with 
a  right  of  possession  of  the  lands  so  granted : 
Attorney-General  v.  Lake  Superior  Ship  Ca- 
nal, R.  <fc  Iron  Co.,  32  M.  233. 
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151.  The  land  grants  made  by  the  acts  of 
congress  of  1865  and  1866  to  aid  in  the  con- 
struction of  the  Portage  Ship  Canal  must  be 
assumed  to  hare  been  made  by  congress  with 
a  knowledge  of  the  provision  of  the  state  con- 
stitution inhibiting  the  state  from  engaging 
in  any  work  of  internal  improvement,  as  well 
as  to  comply  with  the  expressed  will  of  the 
state  as  contained  in  the  joint  resolution  of 
Jan.  21,  1865,  asking  aid  for  this  work;  and 
the  acts  of  congress  conferring  these  grants 
must  be  regarded  as  intended  to  leave  the 
state  full  discretion  in  the  choice  of  agencies, 
as  had  before  been  the  case  with  railroad 
grants:  Ibid. 

152.  Under  the  act  of  congress  of  June  8, 
1856,  granting  to  the  state  of  Michigan  certain 
lands  to  aid  in  the  construction  of  certain  rail- 
roads from  Grand  Haven  and  Pere  Marquette 
to  Flint  and  thence  to  Port  Huron,  and  the 
act  of  the  legislature  of  Michigan  of  Feb.  14, 
1857  (Laws  of  1857,  p.  846),  accepting  said 
grant  and  conferring  upon  the  Detroit  & 
Milwaukee  Railway  Co.  so  much  of  said  lands 
as  pertain  or  attach  to  said  route  from  Grand 
Haven  to  Owosso,  and  upon  the  Port  Huron 
&  Milwaukee  Co.  so  much  thereof  as  pertain 
or  attach  to  said  route  from  Owosso  to  Flint 
and  thence  to  Port  Huron,  and  providing  for 
a  board  of  control  to  manage  and  dispose 
of  said  lands  in  aid  of  said  railroads  in  the 
manner  provided  in  said  act,  with  author- 
ity, in  case  of  failure  of  either  of  said  com- 
panies, to  accept  said  lands  or  perform  the 
conditions  of  said  grant,  to  declare  said  lands 
forfeited  to  the  state,  and  confer  the  same 
upon  some  other  competent  party  under  the 
general  regulations  and  restrictions  of  said 
act,  it  is  held  not  within  the  authority  of  said 
board  of  control,  upon  forfeiture  of  the  grant 
to  the  Detroit  &  Milwaukee  Railway  Co.,  to 
transfer  the  same  to  the  Port  Huron  &  Mil- 
waukee Company,  which  was  engaged  in 
building  a  road  from  Port  Huron  to  Flint,  but 
did  not  propose  to  construct  a  road  from 
Grand  Haven  to  Owosso.  The  grants  were 
distinct,  and  the  design  was  to  provide  for  two 
distinct  lines  intersecting  at  Owosso,  and  to 
aid  each  by  a  grant  of  the  lands  lying  within 
the  prescribed  distance  along  and  near  it ;  and 
a  conveyance  to  said  latter  company,  for  the 
construction  of  a  portion  of  the  line  easterly 
of  Owosso,  of  lands  lying  westerly  thereof  and 
pertaining  to  the  other  line  provided  for,  is 
held  invalid.  It  is  immaterial  that  the  charter 
of  the  company  authorized  it  to  build  a  road 
from  Owosso  westerly  to  Grand  Haven;  for 
there  must  be  something  more  than  a  paper 
line,  and  while  it  remains  on  paper  only,  with 


no  intention  on  the  part  of  the  company  to 
actually  build  the  road,  there  is  nothing  to 
whioh  the  grant  can  be  applied :  Bowes  v.  Hay- 
wood, 85  M.  341. 

163.  The  act  of  congress  of  June  8, 1856 
(11  U.  S.  Stat,  at  Large,  p.  21),  granting  lands 
for  building  a  railroad  from  Amboy,  by  Hills- 
dale and  Lansing,  to  some  point  on  or  near 
Traverse  Bay,  was  a  present  grant  of  the  lands 
included  in  its  terms.  The  right  of  selection 
vested  in  the  railroad  company  as  soon  as  it 
earned  them,  and  a  sale  by  the  company  of 
any  specific  parcels  of  land,  not  exceeding  the 
quantity  earned  and  lying  within  the  limits 
specified  in  the  grant,  was,  to  that  extent,  an 
effectual  selection :  Johnson  v.  Ballou,  28  M. 
879;  Jackson,  L.  <fc  S.  R.  Co.  v.  Davison,  65 
M.  416. 

154.  The  board  of  control  created  by  Mich, 
act  of  Feb.  14,  1857,  could  not  qualify  the 
right  of  selection  or  subject  it  to  any  condi- 
tions not  performed  or  waived ;  nor  was  such 
board  vested  with  any  power  over  the  lands 
contained  in  the  grant  except  in  cases  of  non- 
performance or  of  conflict,  in  which  cases  the 
board  might  declare  a  forfeiture  or  adjust  the 
controversy:  Ibid. 

155.  The  intention  of  said  act  was  that  the 
bounty,  aside  from  the  first  120  sections,  should 
be  bestowed  as  fast  as  each  continuous  length 
of  twenty  miles  was  constructed,  and  no  faster; 
so  that  neither  the  state  nor  a  company  author- 
ized to  build  the  road  could  convey  or  encum- 
ber lands  not  earned  by  construction ;  and  a 
conveyance  by  the  state  to  a  railroad  of  lands 
in  excess  of  those  at  that  time  earned  is  not 
a  grant  subject  to  forfeiture,  but  void,  even 
though  the  road  subsequently  earned  such 
lands:  Ibid. 

156.  The  arrangement  between  the  A.,  L. 
&  T.  B.  R.  Co.  and  the  J.,  L.  &  S.  R.  Co., 
and  the  legislation  following  the  same,  by 
which  the  beneficial  interest  of  the  former  in 
the  land  grant  was  transferred  to  the  latter, 
could  not  operate  to  affect  rights  previously 
acquired  by  third  parties:  Johnson  v.  Ballou, 
28  M.  879. 

167.  Said  act  of  congress  required  each 
quantity  of  120  acres  to  be  selected  from  a 
continuous  strip  twenty  miles  in  length  of  the 
road  and  from  a  strip  on  either  side  of  the 
road  lying  within  six  miles  of  it,  if  sufficient 
land  could  be  found  unappropriated  therein. 
A  deed  by  the  railroad  company  for  lands 
outside  of  the  prescribed  limits  was  made  at 
a  time  when  the  road  had  already  conveyed 
more  land  than  it  had  earned,  and  was  there- 
fore invalid,  but  the  land  conveyed  in  prior 
deeds,  which  exhausted  the  grant  earned,  also 
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contained  land  outside  those  limits.  Held, 
that  the  selection  made  by  the  prior  deeds 
must  now  stand  valid,  since  none  but  the 
United  States  can  now  question  it ;  and  they 
probably  will  net  do  so,  as  the  purpose  of  the 
grant  has  been  accomplished :  Jackson,  L.  A 
8.  It.  Co.  v.  Davison,  65  M.  416. 

168.  The  J.,  L.  &  S.  R  Co.  was,  by  Mich. 
act,  March  18,  1866,  authorized  to  agree  with 
the  A.,  L. :  &  T.  B.  R.  Co.  for  the  location  of 
its  line  on  the  lines  of  the  latter,  and  in  such 
case  to  receive  the  land  grant  of  the  latter, 
and  to  purchase  its  railroad  and  property. 
Oct  6,  1866,  such  agreement,  location  and 
purchase  were  made.  Subsequently  the  prop- 
erty of  the  A.  Co.  passed  on  foreclosure  sale 
to  the  J.  Co.,  which  in  due  time  completed 
the  road,  and  received  patents  to  all  the  land 
grant  the  A.  Co.  had  failed  to  earn.  Held, 
that  the  right  of  the  A.  Co.  to  earn  the  grant 
was  not  transferable ;  that  the  effect  of  the  as- 
signment to  the  J.  Co.  was  a  surrender  of  the 
right  to  the  state,  and  which  it  was  authorised 
to  confer,  and  did  confer,  by  said  act  of  1865, 
upon  the  J.  Co.,  and  that,  therefore,  the  right 
of  the  J.  Co.  to  earn  and  obtain  the  grant  was 
derived  not  from  the  assignment  but  from 
said  act  of  1866:  Ibid. 

169.  Act  183  of  1877,  confirming  the  trans- 
fer by  the  governor  and  by  the  board  of  con- 
trol of  railroads  to  the  Port  Huron  &  L.  M.,  A. 
Co.  of  lands  granted  by  congress  to  the  state 
in  aid  of  the  construction  of  railroads,  and  at 
first  assigned  to  the  Detroit  &  M.  R.  Co.,  was 
void  as  impairing  the  general  government's 
conditional  right  of  reverter  for  non-comple- 
tion within  a  specified  time  of  the  roads  to 
which  the  state  assigned  the  lands :  Fenn  v. 
Kinsey,  45  M  446. 

160.  Congress,  by  an  act  passed  June  8, 
1856,  granted  certain  lands  to  the  state  of 
Michigan,  to  be  used  solely  in  aid  of  the  con- 
struction of  railroads.  The  state,  by  act  156 
of  1857,  set  them  apart  for  the  benefit  of  cer- 
tain designated  roads,  on  condition  that  the 
beneficiaries  should  accept  them  subject  to 
the  terms  of  the  act  Held,  in  a  case  in  which 
the  acceptance  was  qualified,  that  the  com- 
pany acquired  no  title,  and  that  a  bill  would 
not  lie  to  quiet  a  title  to  the  lands  obtained  by 
execution  against  the  beneficiary  intended  by 
the  statute :  Roger*  v.  Port  Huron  dk  L.M.R. 
Co.,  45  M.  460. 

161.  Railroad  companies  which  accepted 
the  congressional  grant  of  public  lands  under 
the  provisions  of  act  26  of  1857  acquired  rights 
which  could  not  be  destroyed  except  by  their 
own  neglect:  Ibid. 

162.  The  transfer  by  mutual  agreement 


and  legislation  of  the  beneficial  interest  of  the 
Amboy,  Lansing  &  Traverse  Bay  Railroad 
Company  in  the  land  grant  to  the  Jackson, 
Lansing  &  Saginaw  Railroad  Company  could 
not  affect  rights  previously  acquired  by  third 
parties,  and  the  government's  patent  to  the 
latter  company  was  unimportant,  as  the  gov- 
ernment then  had  no  title:  Johnson  v.  BaUou, 
28  M.  379. 

165.  Where  the  location  of  a  line  of  rail- 
road was  to  fix  the  identity  of  certain  lands 
granted  by  the  government  to  the  use  of  said 
road,  and  lying  upon  either  side  of  it,  the  effect 
of  the  grant  and  location  was  to  take  out  of 
the  body  of  lands  subject  to  sale  by  the  United 
States  the  sections  of  land  covered  by  the 
floating  title  already  conveyed ;  an  application 
to  purchase  these  lands  would  give  no  right  to 
go  upon  them  or  to  cut  the  timber.  Whether 
or  not  the  land-officers  of  the  United  States 
were  still  charged  with  the  duty  of  protecting 
these  lands  against  trespassers,  they  could  not, 
as  against  the  railroad  company,  sell  off  the 
timber,  and  thus  deprive  the  company  of  a 
portion  of  the  benefit  intended  by  the  grant: 
Ibid. 

164.  A  patent  for  lands  embraced  in  a  grant 
for  the  use  of  a  railroad  company  was  held, 
as  against  trespassers,  to  relate  back  at  least 
to  the  time  when  the  lands  were  earned: 
Ibid. 

166.  Under  act  197  of  1883,  for  the  relief  of 
innocent  purchasers  and  actual  settlers  on  cer- 
tain railroad  lands,  the  title  to  which  had  been 
held  invalid,  a  claimant  may  select  from  the 
descriptions  in  his  deed,  which  he  desires 
patents  for,  not  exceeding  the  160  acres  lim- 
ited by  the  act;  and  the  commissioner  cannot 
make  the  selection  for  him  unless  requested  to 
do  so.  But  in  order  to  make  up  the  exact 
quantity  of  160  acres  a  government  descrip- 
tion cannot  be  subdivided :  Webster  v.  Newell, 
66  M  508. 

166.  A  claimant  under  said  act  of  1888  is 
entitled  to  have  the  commissioner  of  the  Btate 
land-office  enjoined  from  selling  the  lands 
until  complainant  can  make  the  selection  to 
which  he  is  entitled :  Ibid. 

167.  Said  act  197  of  1888,  being  a  statute 
granting  privileges,  not  rightB,  its  require- 
ments must  be  strictly  complied  with:  Paine 
v.  Newell,  66  M  245. 

168.  Under  said  act  of  1888,  the  purchaser 
claiming  a  patent  must  show  a  deed  valid  on 
its  face.  If  the  deed  to  him  was  so  drawn  as 
not  to  cover  the  land,  it  would  have  to  be  cor- 
rected and  re-acknowledged  in  time  to  save  the 
title  under  the  statute,  else  it  would  not  save 
the  statutory  privilege:  Ibid. 
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169.  Under  said  act  of  1888,  unless  the  claim 
and  its  proofs  were  presented  within  six 
months  after  the  statute  took  effect,  it  was 
too  late.  March  8th  being  the  last  day,  an 
averment  ithat  the  papers  were  filed  "  on  or 
about "  that  day  is  insufficient :  Ibid. 

V.  Indian  lauds. 

170.  A  patent  issued  by  the  president  to  a 
person  claiming  to  be  a  reservee  under  the 
Saginaw  treaty  of  Sept.  24,  1810,  was  void, 
and  could  in  nowise  affect  the  title  of  the  res- 
ervee under  the  treaty:  Stockton  v.  Williams, 
W.  120,  1  D.  546. 

171.  Where  a  treaty  with  an  Indian  tribe 
reserves  for  the  use  of  persons  therein  named, 
and  their  heirs,  certain  designated  quantities 
of  land  to  be  located  as  the  president  of  the 
United  States  may  direct,  such  reservation  is 
equivalent  to  an  absolute  grant,  and  passes  at 
once  an  estate  in  fee-simple  which  attaches  as 
soon  as  the  lands  are  located :  Dewey  v.  Cam- 
pau,  4  M.  565;  Stockton  v.  Williams,  W.  120, 
1  D.  546. 

172.  Indians  have  no  power  to  dispose  of 
the  fee  of  their  lands,  except  to  the  United 
States,  without  the  concurrence  of  the  gov- 
ernment: Cook  v.  Biddle,  2  M.  269. 

173.  The  treaty  of  Oct.  18,  1864,  with  the 
Chippewa  Indians,  provided  for  patenting  pub- 
lic lands  in  fee-simple  to  such  as  would  have 
been  declared  "  competent,"  and  under  re- 
strictions to  those  who  were  not  competent. 
Held,  that  the  practical  construction  put  on 
the  treaty  was  that  the  determination  of  com- 
petency and  the  selection  of  the  grantee's  land 
became  operative  together,  when  fixed  by  the 
proper  official  authority,  and  that  if  an  In- 
dian disposed  of  the  land  he  expected  to  receive 
before  he  was  found  to  be  "  competent,"  such 
disposition  would  be  invalid;  the  finding  of 
competency  does  not  relate  back:  Raymond 
v.  Shawboose,  84  M.  142. 

174.  The  executive  department  is  not  so 
bound  by  the  conduct  of  the  Indian  agents 
that  it  cannot  repudiate  their  frauds  and  de- 
cline to  follow  their  false  decisions :  Ibid. 

VI.  School  lands. 

As  to  escheats,  see  Estates  of  Decedents, 
IX,  (d). 

176.  The  words  employed  in  the  proposi- 
tion relating  to  school  lands  in  the  act  of  con- 
gress for  the  admission  of  Michigan  to  the 
Union  indicate  an  intent  on  the  part  of  the 
United  States  that  the  grant  should  have  a 


continuous  operation ;  and  therefore  lands  re- 
served for  the  benefit  of  Indian  tribes  by 
treaties  with  them  prior  to  the  admission  of 
the  state  will,  on  the  extinguishment  of  the 
Indian  title,  be  presumed,  as  against  a  tres- 
passer, to  be  embraoed  within  the  proposition 
aforesaid :  Ballou  v.  CTBrien,  20  M.  804. 

176.  The  act  of  1857  setting  apart  seventy- 
five  per  cent,  of  the  proceeds  of  swamp  lands 
for»  the  primary  school  fund  does  not  consti- 
tute such  an  appropriation  of  the  lands  to 
educational  purposes  as  to  place  them,  under 
§  2,  art.  13,  of  the  constitution,  beyond  legisla- 
tive control:  People  v.  Auditor-General,  12 
M.  171. 

177.  The  subsequent  acts,  reducing  the  pro- 
portion thus  set  apart,  and  appropriating  lands 
to  the  construction  of  roads,  were  therefore 
not  invalid :  Ibid. 

And  see  Schools,  §  96. 

178.  A  trespasser  upon  a  section  16  reserved 
for  school  purposes,  claiming  a  title  adverse  to 
that  of  the  state,  cannot  inquire  into  mere  ir- 
regularities by  which  the  state  sells  the  land 
under  its  own  statutes.  The  state  alone  can 
complain  of  the  sale:  Cooper  v.  Roberts,  18 
How.  (U.  S.)  178. 

179.  By  the  act  providing  for  the  admission 
of  Michigan  into  the  Union  (which,  when  ac- 
cepted by  the  state,  became  an  irrevocable 
compact),  section  16  in  every  township  not  sold 
or  otherwise  disposed  of  was  granted  to  the 
state  for  school  purposes.  As  the  government 
extended  its  surveys,  so  that  the  location  of 
those  sections  was  ascertained,  the  title  of  the 
state  became  complete  and  could  be  sold  with- 
out the  consent  of  congress;  and  the  act  of 
March  1,  1847  (9  U.  S.  St.  at  L.  146),  does  not 
authorize  the  sale  by  the  United  States  of  any 
lands,  mineral  or  otherwise,  which  fall  within 
section  16 ;  nor  could  a  lease  made  by  the  sec- 
retary of  war  for  mining  purposes  impair  the 
state's  title  to  such  lands:  Ibid.;  Minnesota 
Mining  Co.  v.  National  Mining  Co.,  11  M  186, 
8  Wall.  882. 

180.  Where  a  lot  belonging  to  the  primary 
school  lands  was  conveyed  by  deed  in  1850, 
and  for  the  following  twenty-two  years  treated 
as  out  of  the  market,  the  commissioner  of  the 
land-office  will  not,  upon  proof  that  such  deed 
is  void,  and  that  there  is  no  such  society  as 
that  named  as  grantee  therein,  be  compelled 
by  mandamus  to  sell  the  same  now  at  the 
price  of  an  appraisal  made  in  1850 ;  H.  S.  §  5276 
authorizes  him  to  refuse  to  sell  such  lands,  if, 
in  his  opinion,  the  doing  so  would  be  beneficial 
to  the  several  funds  affected  thereby :  Chap- 
man v.  State  Land-Offlce  Commissioner,  26  M. 
146. 
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181.  Where  a  petition  for  a  mandamus  to 
compel  the  sale  of  public  land  alleges  that, 
when  the  relator  applied  to  purchase  it,  the 
commissioner  of  the  state  land-office  assigned, 
as  his  reason  for  refusing  to  sell,  the  existence 
of  a  former  deed  which  turned  out  to  be  void, 
this  is  not  equivalent  to  an  allegation  that  but 
for  the  deed  tbe  lot  was  subject  to  sale,  or 
that  when  tbe  deed  was  executed  it  was  sub- 
ject to  sale  at  an  appraisal  made  before  that; 
the  commissioner's  omission  to  assign  any 
other  reason  is  only  circumstantial  evidence : 
Ibid. 

182.  A  certificate  of  the  sale  of  primary 
school  lands,  signed  by  a  clerk  in  tbe  office  of 
the  superintendent  of  public  instruction,  was 
held  not  well  executed  under  the  laws  in 
force  in  1841,  though  he  added  after  his  name, 
"For  J.  D.  P.,  Superintendent  of  Public  In- 
struction : "  Lee  v.  Payne,  4  M.  106. 

183.  A  bill  was  filed  to  compel  the  re- 
assignment of  primary  school  land  certificates 
wrongfully  withheld,  and  it  was  claimed  in 
defence  that  as  complainants  had  obtained 
these  lands  from  the  state  by  fraud,  in  filing 
an  affidavit  that  they  were  chiefly  valuable 
for  agricultural  purposes,  when  they  were 
really  valuable  for  pine  timber,  they  were  not 
entitled  to  relief.  Held,  tbat  defendants  could 
not  avail  themselves  of  such  an  objection;  the 
question  of  value  only  concerned  the  state, 
which  appeared  to  be  abundantly  secured: 
Spoon  v.  Gilbert,  44  M.  585. 

VII.    AGRICULTURAL    COLLEGE  LAND8. 

184.  The  agricultural  college  land-grant 
board  had  the  right  to  determine,  or  to  au- 
thorize the  land  commissioner  to  determine, 
what  portion  of  these  lands  should  be  sold  as 
timbered  lands  under  the  act  of  1868,  as 
amended  by  the  act  of  1869,  provided  such 
action  was  not  tbe  result  of  fraud  on  their 
part:  Attorney-General  v.  Ruggles,  59  M.  128. 

185.  One  who  is  alleged  to  have  procured 
agricultural  college  lands  to  be  entered  for  his 
benefit  in  names  other  than  his  own  need  not 
disprove  the  charge  until  some  evidence  is  of- 
fered to  prove  it:  Ibid. 

186.  Where  agricultural  college  lands  valu- 
able for  timber  had  been  bought  of  the  state 
under  circumstances  of  fraud  at  an  under- 
valuation, held,  that  the  land-grant  board,  or 
tbe  attorney-general  and  land  commissioner 
acting  under  their  authority,  could  make  a 
settlement  of  suits  pending  between  the  pur- 
chaser and  the  state  which  would  bind  the 
latter  and  bar  the  claim  of  fraud :  Ibid. 

187.  That  a  purchaser  from  the  state  of 


agricultural  college  lands  does  not  divulge  to 
the  commissioner  his  knowledge  as  to  the 
present  or  prospective  value  of  property  ai 
timber  land  is  not  actionable  fraud :  Ibid. 

188.  Circumstances  surrounding  the  pur- 
chase of  timbered  agricultural  college  land 
field  to  stamp  tbe  transaction  as  fraudulent: 
Ibid. 

VIII.  Trespass  on  public  lands. 

189.  The  general  government  has  all  tbe 
common-law  rights  of  an  individual  in  re- 
spect to  depredations  committed  upon  the 
public  lands.  And  the  commissioners  of  the 
general  land-office  may  lawfully  direct  the 
seizure  and  sale,  by  the  local  land-officers,  on 
behalf  of  the  government,  of  timber  cat  by 
trespassers  on  the  public  lands :  Stephenson  v. 
Little,  10  M.  488. 

190.  The  commissioner  of  the  state  land- 
office  appointed  an  agent  to  reclaim  timber 
wrongfully  taken  from  state  lands.  The 
agent  reclaimed  certain  logs  from  trespasser, 
and  sold  them  at  private  sale.  In  replevin 
for  the  logs  by  the  purchaser  it  was  objected 
that  the  commissioner  had  no  power  to  make 
any  such  appointment,  and,  if  he  bad,  the  sale 
must  be  public.  Held,  that  the  trespasser  or 
the  one  claiming  under  him  would  not  be 
heard  to  urge  the  first  objection,  and  that  the 
sale  was  not  invalid  because  of  being  private, 
if  the  case  was  free  from  circumstances  of 
secrecy  or  fraud:  Ballou  v.  O'Brien,  20  M. 
804. 

191.  A  bill  in  equity  will  not  lie  to  reach 
money  received  by  the  proper  state  officers  in 
settlement  of  a  trespass  on  public  lands,  even 
though  complainant  claims  tbat  the  settlement 
was  procured  by  false  representations  as  to 
the  extent  of  the  trespass,  or  by  threats  of  im- 
prisonment: McElroy  v.  Swart,  67  M.  600. 

As  to  venue  of  trial  of  action  against  tres- 
passer, see  Constitutions,  §  74. 


QUO  WABBAKTO. 
L  General  pbinotples;  leave  to  bile ni- 

FORMATION :  WHEN  PROPER  REMEDY. 

IL  Parties. 
HI  Pleadings. 

(a)  General  rules. 

(b)  Informations, 

(c)  Pleas. 

(d)  Replications. 

(e)  Demurrers. 
IV.  Evidence. 
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V.  Practice. 

(a)  In  general. 

(b)  Venue;  trial  of  issue. 

(c)  New  trials. 
VL  Judgment. 

I.  General  principles;  leave  to  file 
information;   when   the  proper 

REMEDY. 

1.  Quo  warranto  proceedings  should  gener- 
ally be  instituted  in  the  circuit  court:  Coon  v. 
Attorney-General,  42  M.  65. 

2.  It  is  discretionary  with  the  supreme 
court  to  grant  an  application  for  leave  to  file 
an  information  in  the  nature  of  quo  warranto  : 
People  v.  Tisdale,  1  D.  59;  Attorney-General 
v.  Erie  <SsK.lt.  Co.,  55  ML  15. 

3.  H.  S.  §  8662,  subd.  2,  permitting  a  pri- 
vate relator,  on  leave  granted,  to  file  an  in- 
formation in  the  circuit  court  to  try  the  title 
to  an  office,  contemplates  that  a  showing  for 
leave  shall  be  made:  Vrooman  v.  Michie,  69 
M.42. 

4.  Whether  the  supreme  court  would  re- 
quire the  attorney-general  to  file  an  informa- 
tion in  the  nature  of  quo  warranto  against  his 
own  judgment,  quere:  Coon's  Case,  42  M.  65. 

5.  The  attorney-general  has  the  same  dis- 
cretion in  cases  on  relation  as  in  other  cases, 
under  the  law  requiring  him  to  file  informa- 
tions in  the  nature  of  quo  warranto  where  he 
has  good  reason  to  believe  they  can  be  estab- 
lished: Yates  v.  Attorney-General,  41  M.  728. 

6.  And  the  supreme  court  will  not  review 
his  discretion  in  refusing  to  file  an  information 
where  it  is  not  clearly  abused,  and  where  the 
proceeding  could  not  benefit  the  relator :  Ibid. 

7.  Where  a  person  intrudes  himself  into  an 
office,  in  consequence  of  the  unlawful  de- 
cision of  a  board  of  canvassers,  the  proper 
remedy  is  by  motion  to  the  supreme  court  for 
leave  to  file  an  information  in  the  nature  of  a 
quo  warranto  to  try  the  right  to  such  office : 
People  v.  Tisdale,  1  D.  59. 

8.  The  right  to  a  public  office  is  to  be  settled 
by  a  proceeding  in  the  nature  of  quo  war- 
ranto: Curran  v.  Norris,  58  M.  512. 

9.  Quo  warranto  is  the  only  way  to  try 
titles  to  office  finally  and  conclusively :  Frey 
v.  Michie,  68  M.  823. 

10.  Quo  warranto  is  the  proper  proceeding 
to  determine  between  two  municipal  bodies 
asserting  the  same  power  of  appointment ;  the 
boundaries  of  their  franchises  must  be  deter- 
mined by  quo  warranto:  Ibid. 

11.  The  proceeding  by  quo  warranto  will 
not  lie  when  an  office  is  vacant :  Wayne  Au- 
ditors v.  Benoit,  20  M.  176. 


12.  Whether  information  in  the  nature  of 
quo  warranto  lies  in  the  case  of  an  office  not 
created  by  the  state,  quere:  Throop  v.  Lang- 
don,  40  M.  674. 

13.  Probate  judges  are  not  within  the  ex- 
ception in  H.  S.  §  8662,  which  permits  informa- 
tions in  the  nature  of  quo  warranto  to  be  filed 
in  the  circuit  court  except  against  state  offi- 
cers: Seeord  v.  Foutch,  44  M.  89. 

14.  An  information  in  the  nature  of  quo 
warranto  will  not  lie  against  an  alleged  town- 
ship whose  organization  is  invalid  on  the  face 
of  the  record ;  it  will  lie,  however,  against  the 
several  town  officers  for  usurping  franchises, 
but  would  not  lead  to  any  judgment  reaching 
the  whole  controversy  in  one  record :  Scrafford 
v.  Gladwin  Supervisors,  41  M.  648. 

16.  Quo  warranto  against  the  district  or  its 
officers  is  the  proper  proceeding  to  test  the 
validity  of  the  organization  of  a  school  dis- 
trict: Owosso  Fractional  School  District  v. 
School  Inspectors,  27  M.  8. 

16.  There  should,  however,  be  some  special 
and  extraordinary  reason  to  justify  interfer- 
ence by  quo  warranto  with  the  organization  of 
a  school  district,  as  the  statutes  provide  a 
speedier  remedy  by  an  appeal  from  the  dis- 
trict board  to  the  township  board:  Lord  v. 
Every,  88  M.  405. 

17.  The  state  cannot  be  estopped  from  in- 
stituting quo  warranto  proceedings  against  a 
corporate  body  on  the  ground  that  it  has  been 
recognized  as  a  corporation  by  a  municipality : 
Attorney-General  v.  Hanchett,  42  M.  486. 

18.  Whether  quo  warranto  or  scire  facias 
was  the  proper  remedy,  prior  to  Rev.  Stat 
1846,  by  which  to  proceed  against  a  private 
corporation  for  violating  its  charter,  quere: 
People  v.  Oakland  County  Bank,  1  D.  282. 

18.  A  judgment  creditor's  application  for 
leave  to  file  an  information  in  the  nature  of  a 
quo  warranto  to  enforce  a  forfeiture  for  non- 
user  of  the  rights  and  franchises  of  a  manu- 
facturing company  was  denied  in  the  absence 
of  any  showing  that  the  statutory  remedy  pro- 
vided for  judgment  creditors,  and  which  is 
deemed  the  more  appropriate  one,  is  not  avail- 
able: Carpenter  v.  Wayland  Wood  Manuf. 
Co.,  83  M.  418. 

20.  The  statute  (H.  S.,  ch.  298)  concerning 
informations  in  the  nature  of  a  quo  warranto 
contemplates  the  punishment  of  corporations 
for  the  violation  of  state  law  and  policy  only: 
Maybury  v.  Mutual  Gas-Light  Co.,  38  M.  154. 

21.  Leave  to  file  an  information  was  denied 
where  the  purpose  was  to  deprive  a  certain 
gas  company  of  the  right  to  lay  pipe  and  dis- 
tribute gas  in  Detroit,  on  the  ground  that  it 
had  forfeited  the  right  by  violating  certain 
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conditions  imposed  by  the  city  in  granting  it : 
Ibid. 

22.  And  such  leave  was  denied  where  the 
respondent  was  a  railroad  company,  the  for- 
feiture of  whose  charter  would  not  redress 
the  grievance  complained  of,  which  was  that 
its  lessee  had  discontinued  part  of  its  route 
and  aide-tracked  a  village,  which  complained 
of  the  consequent  loss  of  facilities  for  trans- 
portation :  Attorney-General  v.  Erie  &  K.  R. 
Co.,  55  M.  15. 

23.  An  information  cannot  be  filed  under 
H.  S.  §  8685,  subd.  8,  where  the  articles  of  as- 
sociation state  a  purpose  for  which  the  statute 
authorizes  a  corporation  to  be  formed,  and 
where  the  requirements  of  law  preliminary 
to  incorporation  are  fulfilled.  The  question 
whether  the  corporation  is  exercising  any 
franchise  or  privilege  not  conferred  by  law  is 
to  be  tested  by  information  filed,  on  leave  of 
court,  under  §  8646:  Attorney-General  v.  Lor- 
man,  59  M.  157. 

Remedy  discretionary,  see  Constitutions, 
§200. 

II.  Pakties. 

24.  Persons  claiming  to  be  wardens  and 
vestrymen  of  a  religious  society  cannot  join 
as  relators  to  test  in  one  proceeding  their 
right  to  the  offices  respectively  against  adverse 
claimants:  People  v.  De  Mill,  15  M.  164. 

25.  Quo  warranto  against  a  single  officer 
of  a  municipality  does  not  make  the  corpora- 
tion a  party  any  more  than  it  would  be  in  a 
private  suit:  Scrafford  v.  Gladwin  Supervis- 
ors, 41  M.  648.  Even  though  its  attorney  files 
a  brief:    People  v.  Batch,  60  M.  220. 

III.  Pleadings. 

(a)  General  rules. 

26.  The  pleadings  in  quo  warranto  cases 
are  governed  by  the  rules  in  civil  cases,  ex- 
cept so  far  as  the  statutes  modifying  these 
rules  are,  from  their  terms,  applicable :  People 
v.  Miller,  15  M.  854. 

27.  The  statutes  prescribe  the  form  of 
pleading  on  suggestion  of  damages  on  quo 
warranto,  and  the  supreme  court  will  not  pre- 
scribe any  other:  People  v.  Sackett,  15  M.  815. 

(b)  Informations. 

28.  The  information  need  not  be  entitled 
of  any  particular  day.  It  is  governed  by  the 
rules  of  pleading  in  civil  cases,  and  an  allega- 
tion that  the  defendant  "  for  the  space  of  two 
days  last  past,  has  usurped,"  etc.,  is  sufficient; 
it  refers  to'  the  two  days  next  preceding  the 
presenting  of  the  information:  People  v.  Miller, 
15  M.  354. 


29.  Where  the  information,  charging  the 
defendant  with  usurping  the  office,  and  re- 
quiring him  to  show  his  right  thereto,  con- 
tains in  addition  an  allegation  that  the  relator, 
by  virtue  and  warrant  of  due  and  regular 
election,  is  in  law  and  in  right  entitled  to  have, 
hold  and  exercise  said  office,  it  is  not  neces- 
sary that  the  relator's  title  to  the  office  be  set 
forth :  People  v.  Miles,  2  M.  848. 

30.  In  an  information  for  intruding  into  a 
corporate  office  it  is  not  sufficient  to  aver  in 
general  terms  the  corporate  existence,  unless 
the  corporation  is  by  special  statute.  The  in- 
formation should  set  forth  such  facts  as,  in 
connection  with  the  general  statutes  of  which 
the  court  can  take  judicial  notice,  will  make 
out  the  corporate  existence,  that  being  a  ju- 
risdictional fact:  People  v.  De  Mill,  15  M. 
164. 

31.  If  the  corporation  is  created  by  special 
statute  its  existence  need  not,  in  general,  be 
shown  by  further  averment;  but  where  not 
so  created  it  must  be  made  out  according  to 
the  facte:  Ibid. 

32.  Where  the  court  is  not  judicially  in- 
formed concerning  the  nature  of  an  alleged 
office  in  a  corporation,  it  ought  to  be  so  de- 
scribed in  the  information,  as  to  its  nature 
and  duties,  as  to  enable  the  court  to  determine 
whether  it  comes  within  the  purview  of  the 
statute  giving  this  remedy  for  usurpation  of 
franchises:  Ibid. 

33.  It  is  not  necessary  to  set  forth  the 
franchises  and  privileges  alleged  to  be  usurped, 
except  in  general  terms.  It  is  always  the  right 
of  the  government  to  call  upon  those  who 
assume  corporate  powers  to  show  by  what 
warrant  they  do  so;  and,  when  the  defendants 
set  forth  their  claims  by  plea,  the  attorney- 
general  may  show  by  replication  the  special 
grounds  he  relies  on:  People  v.  River  Raisin 
&L.E.R.  Co.,  13  M.  889. 

34.  An  information  in  quo  warranto  need 
not  set  forth  the  facts  which  would  negative 
the  respondent's  title,  and  the  respondent  can- 
not, therefore,  demur  to  it  for  that  deficiency, 
if  it  is  otherwise  sufficient;  but  wherever  he 
relies  upon  his  own  title  he  must  make  a 
showing  of  it  by  his  own  pleadings :  Larke  v. 
Crawford,  28  M.  88. 

35.  An  information  in  the  nature  of  a  quo 
warranto  is  not  demurrable  for  stating  that  a 
municipality  "  was  and  now  is  possessed  "  of 
certain  premises,  and  that  respondents  unlaw- 
fully hold  and  exercise  the  franchises  of  tak- 
ing possession  of  them  for  a  public  park. 
Possession  for  restricted  purposes  would  not 
exclude  possession  as  an  owner:  Mayor  v. 
Park  Commissioners,  44  M.  602. 
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(c)  Pleas. 

36.  In  quo  warranto  causes  the  respondent 
must  either  disclaim  or  justify,  and  the  plea 
is  the  first  pleading  that  indicates  the  facts 
concerning  which  the  controversy  as  to  the 
right  of  office  will  arise :  Larke  v.  Crawford, 
38M.88. 

87.  When  the  respondent  disclaims  holding 
the  office  in  dispute,  no  controversy  of  fact 
can  arise  beyond  the  simple  question  of  his 
exercise  of  the  office:  Ibid. 

38.  A  plea  of  justification  must  show  all 
the  facts  necessary  to  establish  respondent's 
lawful  right  to  the  office  in  question.  No  is- 
sue of  fact  can  be  joined  in  such  cases  except 
upon  a  replication  or  some  pleading  subsequent 
thereto,  either  by  denial  or  by  confession  and 
avoidance:  Ibid. 

39.  All  that  is  necessary  to  state  in  a  plea 
of  title  to  an  office  is  the  authority  for  hold- 
ing the  election,  the  holding  it,  and  that  de- 
fendant received  the  greatest  number  of  votes 
for  the  office:  People  v.  Van  Cleve,  1  M.  862. 

40.  Where  an  information  charging  re- 
spondent with  intruding  into  a  public  office 
avers  that  an  election  to  fill  the  office  was  held, 
that  relator  received  a  certain  number  of 
votes,  and  was  thereby  elected,  a  plea  to  such 
information  that  no  election  was  held  for  this 
office,  and  that  no  votes  were  cast  for  this  pur- 
pose, should  conclude  to  the  country,  and  not 
with  a  verification :  People  v.  Hartwell,  12  M. 
608. 

41.  Where  the  plea  to  an  information  for 
entering  into  a  public  office  shows  that  re- 
spondent has  been  declared  elected  it  need  not 
aver  his  citizenship  or  other  qualifications  for 
office.  And  if  it  states  the  number  of  votes 
cast  at  the  election  it  need  not  explicitly  neg- 
ative the  casting  of  a  greater  number;  nor 
need  it  be  verified  (see,  as  to  verification,  Larke 
v.  Crawford,  28  M.  88):  Attorney-General  v. 
Mclvor,  58  M.  516. 

42.  Upon  an  information  filed  by  a  private 
relator,  a  plea  showing  that  relator  has  no 
right  to  the  office  in  question  is  a  complete 
defence,  if  established:  Vrooman  v.  Michie, 
69  M.  42. 

43.  Immaterial  statements  in  a  plea  to  an 
information  in  quo  warranto  about  the  pro- 
ceedings of  the  county  board  of  canvassers 
may  be  struck  out  as  surplusage:  People  v. 
Van  Cleve,  1  M.  862. 

44.  Information  calling  upon  the  defend- 
ants to  show  by  what  right  they  assume  to 
exercise  certain  banking  powers.  Plea,  set- 
ting forth  a  charter  of  defendants  as  a  railroad 
corporation,  which  gave  them  no  authority  to 


issue  circulating  notes ;  and  stating  the  issue 
by  defendants  of  certain  certificates  which,  as 
described,  might  or  might  not  be  within  the 
statute  against  unlawful  banking,  and  then 
denying  that  defendants  have  exercised  the 
franchises  charged,  "  except  as  aforesaid." 
Held  that,  as  the  plea  neither  confessed  nor 
denied  the  exercise  of  banking  powers,  the 
issue  tendered  by  it  was  immaterial :  Ibid. 

46.  To  an  information  in  the  nature  of  a 
quo  warranto,  requiring  a  corporation  to  an- 
swer by  what  warrant  it  claimed  to  have,  use 
and  enjoy  certain  corporate  powers,  etc., 
which  it  was  therein  alleged  to  have  usurped, 
a  plea  setting  forth  the  charter  of  the  corpora- 
tion, by  which  the  powers  claimed  were  con- 
ferred tn  preeenti,  is  a  prima  facie  defence ; 
for,  the  commencement  of  a  legal  existence 
being  thus  shown,  it  will  be  presumed  that 
the  corporation  continued  to  exist,  and  to  per- 
form its  duties,  until  the  contrary  is  alleged : 
Attorney-Qeneral  v.  Michigan  State  Bank,  2 
D.  859. 

46.  And  where,  in  addition  to  this,  the  plea 
contained  allegations  designed  to  show  either 
a  continued  existence  of  the  corporation  down 
to  the  filing  of  the  information,  or  that  the 
state  was  estopped  from  insisting  upon  for- 
feiture of  the  corporate  franchises  for  causes 
which  arose  prior  to  a  certain  period,  it  was 
held  that  these  allegations  were  surplusage, 
and  on  motion  they  were  ordered  to  be  struck 
out:  Ibid. 

(d)  Replications. 

47.  A  replication  in  quo  warranto  proceed- 
ings is  not  chargeable  with  duplicity  for  stat- 
ing several  distinct  facts  that  are  all  aimed  to 
make  out  the  one  ultimate  fact  of  a  violation 
of  corporate  duty,  urged  as  a  ground  of  for- 
feiture of  the  charter  of  incorporation :  Coon 
v.  Plymouth  P.  R.  Co.,  81  M.  178. 

48.  The  alternative  statement  in  a  replica- 
tion, that  the  corporation  respondent  "  did 
wilfully  or  negligently  so  manage  their  affairs 
that,"  etc.,  is  not  material  when  the  facts  set 
up  are  sufficient  of  themselves  to  show  it: 
Ibid. 

49.  Where  a  replication  not  only  avers  that 
the  respondent  company  did  not  keep  their 
plank-road  in  lawful  repair,  but  also  that  the 
directors  did  not,  the  latter  averment  is  of  no 
legal  consequence  unless  it  was  in  such  a  way 
the  duty  of  the  directors  that  the  company, 
on  information,  would  be  responsible  for  their 
failure ;  in  that  case  the  averment  would  be 
proper:  Ibid. 

50.  A  replication  which,  to  show  that  de- 
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fendants  usurp  the  franchise  of  banking,  avers 
that  certificates  issued  by  them  are  in  the 
similitude  of  bank-bills,  and  also  that  they 
are  issued  with  intent  to  be  put  in  circulation 
as  money,  is  double:  People  v.  River  Raisin  & 
L.  E.  R.  Co.,  12  M.  889. 

61.  An  information  in  the  nature  of  a  quo 
warranto  involved  the  legality  of  the  organi- 
zation of  a  township.  The  plea  alleged  its 
organization  after  due  preliminaries.  The 
replication  denied  the  legality  of  the  proceed- 
ings on  the  ground  that  the  petition  for  its 
organization  was  not  signed  by  the  required 
number  of  freeholders.  Held  that,  if  the  ob- 
jection relied  upon  was  that  those  who  did 
sign  were  not  freeholders,  it  should  have  been 
distinctly  set  forth  in  the  replication,  and  per- 
mission was  given  to  amend  it :  Attorney-Gen- 
eral v.  Page,  88  M.  286. 

62.  An  information  in  quo  warranto  pro- 
ceedings charged  official  misconduct  and  neg- 
lect of  duty.  The  plea  denied  the  charge.  A 
replication  was  filed  which  merely  reiterated 
the  charges  contained  in  the  information, 
without  specifying  the  acts  of  neglect  and 
misconduct  relied  upon.  It  seems  that  such  a 
replication  is  open  to  demurrer:  Duilam  v. 
Willson,  58  M.  892. 

(e)  Demurrers. 

68.  Where  an  information  in  the  nature  of 
a  quo  warranto  is  filed  under  H.  8.  §  8635, 
and  charges  individuals,  with  the  wrongful 
assumption  of  corporate  powers,  a  joinder  in 
demurrer  to  a  plea  of  incorporation  leaves  the 
legal  incorporation  of  the  defendants  the  only 
question  in  issue.  But  where  it  is  filed  under 
§8646,  and  is  aimed  at  corporate  delinquencies, 
it  admits  the  corporate  existence,  and  the  cor- 
poration is  duly  made  a  party,  and  under  the 
admission  made  by  the  demurrer  it  must  be 
deemed  to  be  lawfully  incorporated  unless 
there  are  reasons  to  the  contrary  connected 
with  the  act  of  incorporation:  Nelson  v. 
McArthur,  88  M.  204. 

64.  On  demurrer  to  the  replication  a  merely 
formal  defect  in  the  plea  cannot  be  noticed : 
People  v.  Jackson  <fc  M.  P.  R.  Co.,  9  M.  285. 

66.  Where  the  respondent  does  not  demur 
to  the  replication,  but  pleads  over,  defects 
of  form  will  be  disregarded :  People  v.  Miller, 
16  M.  56. 

66.  A  plea  setting  up  a  private  relator's  in- 
capacity to  hold  the  office  sued  for— that  of 
county  superintendent  of  the  poor — because 
he,  being  a  supervisor,  is  forbidden  by  statute 
to  hold  such  office,  raises  a  distinct  issue,  and 
requires  a  reply;  and,  if  generally  demurred 


to,  being  good  in  substance,  it  entitles  re- 
spondent to  judgment:  Vrooman  v.  Miehie, 
69  M.  42. 

67.  An  election  was  determined  by  lot,  the 
vote  being  tied.  Quo  warranto  proceedings 
were  instituted  for  the  office.  The  plea  set 
up  an  equality  of  votes,  and,  being  demurred 
to,  this  fact  was  admitted.  Held  that,  on 
overruling  the  demurrer,  the  relator  could 
not  be  allowed  to  plead  the  invalidity  of  votes 
cast  for  respondent:  Evans  v.  Sutherland,  41 
M.177. 

IV.  EVTDENOK 

68.  Where,  on  information  in  the  nature  of 
a  quo  warranto,  the  state  calls  upon  an  indi- 
vidual to  show  his  title  t*  an  office,  he  must 
show  the  continued  existence  of  every  qualifi- 
cation necessary  to  the  enjoyment  of  the  office. 
The  state  is  bound  to  make  no  showing,  and 
the  defendant  must  make  out  an  undoubted 
case:  People  v.  Maywonrh  5  M.  146. 

69.  The  burden  is  on  the  respondent  to 
justify  his  own  title  —  that  of  the  relator  being 
a  collateral  issue;  and  a  judgment  of  ouster 
will  be  rendered  against  a  respondent  who . 
shows  no  title,  whether  the  relator's  title  pre- 
vails or  not:  Keeler  v.  Robertson,  27  M.  116. 

60.  In  a  contested  election  case  the  official 
majority  establishes  a  frrima  fade  right  to  the 
office;  and  it  will  require,  to  overcome  it,  a 
finding  of  the  jury  showing  the  number  of 
illegal  votes  received  by  each  party:  Har- 
baugh  v.  Cieotte,  83  M.  241. 

61.  A  relator  can  take  nothing  by  reason  of 
any  statement  of  facts  which  has  not  been 
found  by  the  jury  or  admitted  by  the  attorney- 
general  as  well  as  by  the  respondent :  People 
v.  Molitor,  28  M.  341. 

62.  In  the  case  of  tenure  by  appointment 
the  relator  has  the  burden  of  showing  his  own 
title  affirmatively;  it  cannot  be  shown  by 
respondent's  default  or  agreement:  Prey  v. 
Miehie,  68  M.  828  (Jan.  26,  '88);  Vrooman  v. 
Miehie,  69  M.  42. 

63.  A  relator  whose  claim  to  the  office  in 
question  depends  upon  an  appointment  from 
a  certain  board  cannot  controvert  respondent's 
title  on  the  ground  that  the  appointing  power 
was  never  vested  in  the  board :  Ibid. 

V.  Pbaotiob. 
(a)  In  general. 

64.  The  fact  that  an  information  was  filed 
by  the  attorney-general  as  on  the  relation  of  a 
claimant  to  an  office,  without  the  knowledge  or 
authority  of  such  relator,  will  not  entitle  him 
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to  have  the  information  dismissed  on  motion. 
Bat  the  court  will  allow  him,  at  his  option,  to 
withdraw  from  the  proceeding:  People  v. 
Knight,  18  M.  230. 

66.  An  information  to  try  the  right  to  a 
public  office  .will  not  be  dismissed  on  the 
ground  that  the  office  has  expired  since  infor- 
mation filed.  To  oust  the  incumbent  is  not  the 
sole  object  of  the  proceeding;  but,  under  the 
statute,  if  he  is  found  guilty  of  the  intrusion, 
a  fine  may  be  imposed  and  costs  recovered ; 
and  if  the  relator  claims  the  office,  and  is 
found  entitled  to  it,  be  may  recover  damages: 
People  v.  Hartwell,  12  M.  608. 

66.  The  statute  which  authorises  the  attor- 
ney-general to  enter  a  rule  requiring  the  de- 
fendants to  plead  to  the  information  within 
twenty  days  after  service  is  enacted  for  his 
benefit  and  to  enable  him  to  expedite  the 
proceedings.  He  cannot  be  defaulted  for 
failure  to  enter  it :  People  v.  De  Mill,  15  M. 
Ml. 

67.  When  a  default  is  entered  in  quo  war- 
ranto, no  issue  of  fact  can  be  framed  till  the 
default  is  set  aside:  People  v.  Pratt,  16  M.  65. 

68.  Where  a  stipulation  signed  by  relator 
and  respondent  was  filed  previous  to  a  default, 
but  afterwards  signed  by  the  attorney-general, 
held  that,  as  it  would  only  be  admissible  as 
evidence  upon  a  proper  issue,  the  entry  of  the 
default  might  operate  as  a  withdrawal  of  it ; 
and  the  subsequent  signature  of  the  attorney- 
general  could  not  of  itself  operate  to  open  the 
case  or  hold  respondent  to  the  agreement :  Ibid. 

69.  No  stipulation  can  be  regarded  in  a  pro- 
ceeding in  the  nature  of  a  quo  warranto  un- 
less signed  by  the  attorney-general:  People  v. 
Pratt,  15  M.  184;  Crawford  v.  Molitor,  23  M. 
841.    None  but  he  can  bring  error:  56  M.  27. 

70.  On  quo  warranto  to  try  the  right  to  a 
public  office  the  attorney-general  has  control 
of  the  proceedings,  and  notice  of  hearing  must 
be  in  his  name:  Peopfe  v.  Pratt,  14  M.  888. 

71.  Quo  warranto  cases  sent  from  the  su- 
preme court  to  the  circuit  for  trial  may  be 
noticed  for  hearing  before  the  report  of  the 
proceedings  in  the  circuit  court  is  filed — the 
case  being  regarded  as  having  always  been  in 
the  supreme  court:  Peopfe  v.  Kopplekom,  16 
M.61. 

72.  The  practice  in  reviewing  trials  upon 
issues  in  quo  warranto  cases,  not  being  pro- 
vided for  by  statute  or  rule  of  court,  must  be 
governed  by  that  at  common  law :  People  v. 
Sackett,  14  M.  248. 

73.  Where  an  issue  under  proceedings  in 
Che  nature  of  a  quo  warranto  has  been  sent 
down  for  trial,  the  case  remains  throughout 
as  an  original  cause  in  the  supreme  court ;  and 


the  verdict  and  proceedings  on  the  trial,  when 
certified  up,  will  be  subject  to  the  same  rules 
as  apply  in  any  court  when  judgment  is  moved 
for  on  a  nisi  prius  record:  Keeler  v.  Robert- 
ton,  27  M.  116. 

(b)   Venue;  trial  of  issue. 

74.  On  information  for  usurpation  of  an 
elective  county  office,  the  issues  will  be  sent 
for  trial  to  the  county  in  which  the  election 
took  place,  unless  such  a  showing  is  made  for 
change  of  venue  as  is  required  in  other  cases : 
People  v.  Cicotte,  15  M.  826. 

76.  H.  8.  §  8644,  which  authorizes  an  issue 
to  be  sent  to  such  county  as  the  supreme  court 
may  direct,  refers  only  to  issues  arising  on  the 
question  of  damages  for  the  detention  of  the 
office,  and  not  to  those  referring  to  the  office 
itself:  Ibid. 

76.  When  an  issue  in  quo  warranto  is  sent 
down  to  the  circuit  court  to  be  tried,  the 
parties  cannot  be  deprived  of  a  jury  against 
their  consent :  People  v.  Doettwrg,  16  M.  138. 

77.  In  quo  warranto  upon  a  contested  elec- 
tion it  is  held  proper  to  submit  to  the  jury 
special  questions  as  to  whether  certain  al- 
leged illegal  voters  voted  at  the  election,  for 
whom  they  voted,  and  whether  they  were 
legally  entitled  to  vote :  Harbaugh  v.  Cicotte, 
88  M.  241. 

78.  A  witness  testified  that  he  was  confi- 
dent certain  persons  voted  a  certain  ticket. 
Held  admissible :  Ibid. 

79.  Whether  a  voter  had  been  "duly  regis- 
tered," or  was  a  "legal  voter,"  are  proper 
special  questions  to  submit  to  a  jury  in  a  con- 
tested election  case.  The  objection  that  it  re- 
quires the  jury  to  pass  upon  a  question  of  law 
is  not  valid :  Ibid. 

(o)  Neva  trials. 

80.  A  motion  for  a  new  trial  in  a  quo  war- 
ranto case  should  be  made  at  the  term  at 
which  the  report  of  the  trial  is  filed,  where 
there  is  ample  time  to  make  it  before  the  close 
of  the  term:  Coon  v.  Plymouth  P.  JR.  Co.,  82 
M.248. 

81.  A  new  trial  may  be  granted  after  a 
trial  on  quo  warranto  upon  the  same  grounds 
and  on  the  same  showing  as  in  civil  cases  gen- 
erally: People  v.  Sackett,  14  M.  248. 

82.  When  issues  are  sent  down  to  the  cir- 
cuit court  to  be  tried,  a  refusal  to  grant  a  con- 
tinuance will  be  no  ground  for  a  new  trial, 
unless  it  is  made  to  appear  affirmatively  that 
the  party  asking  it  has  been  improperly  de- 
prived thereby  of  material  testimony :  People 
v.  Sackett,  14  M.  820. 
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83.  If  a  new  trial  can  be  granted  at  all  on 
the  ground  that  the  verdict  was  against  evi- 
dence when  the  judge  who  tried  the  case  cer- 
tifies that  he  was  satisfied  with  it,  it  can  only 
be  when  from  the  evidence  reported  there  can 
be  no  doubt  of  thejimpropriety  of  the  verdict : 
Ibid. 

84.  Where  issues  framed  in  the  supreme 
court  are  sent  to  one  of  the  circuit  courts  for 
trial,  the  circuit  judge  should  make  report  of 
the  trial,  embracing  sufficient  of  the  proceed- 
ings to  show  the  bearing  of  any  legal  rulings 
made  by  him  to  which  exception  was  taken, 
that  the  parties  may  have  such  rulings  re- 
viewed on  motion  for  a  new  trial.  The  mo- 
tion cannot  be  heard  on  affidavits  as  to  what 
the  proceedings  were:  People  v.  Sackett,  14  M. 
248. 

85.  If  a  party  moves  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  evidence, 
the  judge  must  report  the  evidence  in  full, 
and  also  whether  the  verdict  upon  the  evi- 
dence was  satisfactory  to  him.  And  he  should 
fix  a  time  for  settling  his  report,  and  cause 
notice  thereof  to  be  given  to  the  parties  that 
they  may  be  present :  Ibid. 

VI.  Judgment. 

86.  A  verdict  finding  only  part  of  the  facts 
necessary  to  decide  the  issue  will  be  regarded 
as  a  special  verdict;  and,  if  there  be  no  general 
finding,  no  judgment  can  be  entered,  and  the 
case  must  be  retried:  People  v.  Doesburg,  17 
M.  185. 

87.  Where  an  issue  of  fact  in  a  quo  war- 
ranto case  has  been  sent  down  for  trial  by 
jury,  and  the  circuit  judge  has  not  certified 
the  evidence  with  his  report  of  the  trial,  this 
omission  is  no  valid  objection  to  the  entry  of 
final  judgment  where  the  judge  was  not  re- 
quired to  certify  it  by  the  order  sending  the 
case  down:  Coon  v.  Plymouth  P.  B.  Co.,  82 
M.248. 

88.  Proceedings  by  quo  warranto,  begun  in 
the  circuit  oourt,  for  the  office  of  alderman 
were  dismissed  below  for  want  of  jurisdiction 
upon  a  finding  which  did  not  show  how  many 
votes  were  cast,  or  how  many  for  either  party, 
or  that  either  received  more  than  the  other,  and 
which  recited  the  acts  of  the  election  inspect- 
ors without  deciding  upon  their  accuracy. 
Held,  that  the  finding  was  not  full  enough  to 
justify  final  judgment  in  the  supreme  court: 
Cooley  v.  Ashley,  48  M.  4S8. 

89.  Upon  respondent's  default,  where  the 
information  is  filed  on  relation  of  the  claim- 
ant to  a  public  office,  the  court  will  render 
judgment  of  ouster  against  respondent,  but 


cannot  adjudge  relator  entitled  to  the  office: 
People  v.  Connor,  18  M.  238. 

90.  Although  the  pleading  demurred  to  be 
defective,  judgment  goes  against  the  party 
whose  pleading  was  first  defective  in  sub- 
stance :  People  v.  Ilartwell,  12  M.  608. 

91.  The  rule  that  judgment  on  demurrer 
must  be  given  against  the  party  who  commits 
the  first  fault  in  the  pleadings  applies  only 
to  errors  of  substance:  People  v.  Miller,  16 
M.  56. 

92.  The  admissions  in  a  respondent's  plea 
are  conclusive  against  him,  and,  if  they  show 
him  not  entitled  to  office,  will  maintain  a 
judgment  of  ouster  against  him ;  but  no  judg- 
ment can  be  rendered  for  the  relator  thereon, 
if  there  has  been  no  trial  or  finding  upon  facts: 
Crawford  v.  Molitor,  28  M.  841. 

98.  The  imposition  of  a  fine  for  usurpation 
of  office  is  in  the  discretion  of  the  court:  Peo- 
ple v.  Miller,  16  M.  205. 

94.  In  a  proceeding  to  determine  the  title 
to'the  office  of  supervisor,  the  only  questions 
raised  being  questions  of  fact,  which  have  all 
been  found  for  the  relator,  judgment  of  ouster 
is  granted  with  costs:  Pruden  v.  Denton,  85 
M.806. 

96.  Whichever  party  prevails  upon  an  in- 
formation filed  in  the  circuit  court  by  a  private 
relator  to  try  title  to  an  office,  the  judgment 
does  not  estop  the  people :  Vrooman  v.  Michie, 
69  M.  42. 

96.  A  corporation  that  had  usurped,  certain 
franchises,  but  not  in  bad  faith,  was  merely 
ousted  therefrom,  with  a  nominal  fine  and 
costs:  Stewart  v.  Father  Matthew  Society,  41 
M.67. 

97.  No  costs  are  awarded  against  a  respond- 
ent who  was  not  in  possession  of  office  when 
the  information  to  try  the  right  thereto  was 
filed:  People  v.  Lord,  9  M.  227. 

98.  The  question  of  the  boundary  line  be- 
tween two  cities  will  not  be  determined  on 
quo  toarranto  where  it  is  not  necessarily  raised 
upon  the  record,  and  where  neither  city  is  im- 
pleaded in  the  proceeding :  People  v.  Hatch, 
60  M.  229. 
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n.  Aid  to  railroads;  subscriptions. 

(a)  Municipal-aid  bond*. 

(b)  Voluntary  subscriptions. 

(c)  Subscriptions  to  stock. 

1.  In  general. 
3.  Assessments;  actions. 
8.  Assignment. 
IIL  PROCUREMENT    AND     TJSB   OF    RIGHT   OF 
WAT. 

(a)  Right  of  way  in  general 

(b)  Procurement  by  grant  or  agree- 

ment 

(c)  Condemnation  proceedings. 

1.  General  matters. 

2.  The  petition:  map  and  sur- 

vey. 
8.  Parties. 
4  Notice. 
6.  Jury  and  its  functions. 

6.  Functions  of  court. 

7.  Verdict  or  report. 

8.  Damages;  costs. 

9.  Appeals. 

(d)  Condemnation  of  way  across  an- 

other railroad. 

(e)  Actions  for  wrongful  appropria- 

tion. 

IV.  CONSTRUCTION,  OPERATION  AMD  MAN- 
AGEMENT. 

V.  Crossings,  CATTUE-auABDS  amd  fences; 

LIABILITY     FOB      INJURIES      TO 
STOCK. 

(a)  Crossings. 

(b)  Cattle-guards. 

(c)  Fences. 

VI  Liability  fob  personal  injuries. 

(a)  To  employees. 

(b)  Negligence  of  co-employees. 

(c)  Contributory  negligence   of    em- 

ployees. 

(d)  Liability  for  injuries  to  strangers. 

1.  Negligence  of  company. 

2.  Contributory  negligence. 
VH.  Liability  fob  fires. 

Tin.  Liability  for  acts  and  conduct  of 

officers  and  agents. 
IX.  Liability  for  labor  debts. 
X.  Street  railways. 

That  railroad  companies  cannot  engage  in 
banking,  see  Corporations,  §  119. 

As  to  the  powers  and  capacities  in  Michigan 
of  railroad  companies  incorporated  elsewhere, 
see  Corporations,  §§  178, 183-188. 

Grants  of  public  lands  to  railroads,  see  Pub- 
lic Lands,  IV. 

Taxation  of  railroad  companies  and  of  stock 
therein,  see  Taxes,  II,  (b). 

As  to  service  of  process,  etc.,  upon  railroad 
Vol.  n— 23 


companies,  see  Process,  £§  53-56;  Garnish- 
ment, §g  100, 101 ;  Appeal,  g§  864,  865. 

Levy  of  execution  against  railroad  com- 
panies, see  Executions,  §  55. 

As  to  offence  of  wilfully  endangering  lives 
of  employees,  etc.,  see  Crimes,  g  203. 

I.  Character  and  organization. 

(a)  Their  public  character. 

1.  In  legal  contemplation  a  railroad  is 
neither  a  public  common  nor  a  public  high- 
way :  Williams  v.  Jbf.  C.  R.  Co.,  2  M.  259. 

2.  Although  railroad  companies  receive 
tolls  as  compensation  for  carrying  persons  and 
property,  they  are  to  be  deemed  public  rather 
than  private  corporations,  the  legislative  pur- 
pose in  creating  them  being  to  benefit  the 
public:  Swan  v.  Williams,  2  M.  427. 

3.  Railroads  are  often  termed  publio  high- 
ways, because  they  accommodate  the  public 
travel  and  are  regulated  by  law  so  as  to  ex- 
clude partiality  in  their  accommodations;  but, 
when  in  private  hands,  the  resemblance  to  or- 
dinary highways  is  fanciful,  and  they  are  not 
a  public  purpose  in  such  sense  that  the  taxing 
power  may  be  exercised  to  help  build  them : 
People  v.  Salem,  20  M.  452;  Bay  City  v.  State 
Treasurer,  23  M.  499.    See  infra,  §  66. 

4.  Railroads,  though  not  strictly  highways, 
are  such  within  the  meaning  of  U.  S.  Rev. 
Stat  §  2477,  which  grants  the  right  of  way  for 
the  construction  of  highways  across  the  public 
lands:  Flint  A  P.  M.  R.  Co.  r.  Gordon,  41  M. 
420. 

5.  Though  a  railroad  corporation  is  private, 
its  work  is  public:  Pine  Grove  v.  Talcott,  19 
WalL  (U.  &)  666. 

^b)  Organization  of  companies. 

1.  Legislation;  charters. 

6.  The  legislative  council  of  the  territory 
had  power  to  pass  the  act  of  March  7,  1884, 
incorporating  the  Detroit  &  Pontiac  Railroad 
Company:  Mercer  v.  Williams,  W.  85. 

7.  And  said  act,  in  so  far  as  it  authorized 
the  appropriation  of  private  property  for  the 
purposes  contemplated  in  the  act,  without  the 
owner's  consent,  was  not  repugnant  to  the  con- 
stitution of  the  United  States  or  to  the  ordi- 
nance of  1787:  Swan  v.  Williams,  2  M.  427. 

8.  Act  195  of  1871  (C.  L,  1871,  g§  2405-2460), 
entitled  "  An  act  to  revise  the  laws  providing 
for  the  incorporation  of  railroad  companies," 
held  constitutional  against  the  objections  that 
its  title  was  not  sufficiently  specific,  and  that 
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its  provisions  were  incoherent:   Continental 
Improvement  Co.  v.  Phelps,  47  M.  299. 

9.  Said  statute  superseded  the  general  rail- 
road law  of  Feb.  12,  1855  (C.  L.  1871,  §§  2297- 
2365),  and  the  acts  amendatory  thereto:  Ibid. 

10.  The  general  railroad  law  of  1878  (H.  S. 
§3  8818-8897)  is  not  unconstitutional  on  the 
ground  that  the  title  provides  for  more  than 
one  object,  its  object  being  to  bring  together 
the  legislation  concerning  the  creation  and 
management  of  railroads:  Toledo,  A.  A.  &  O. 
T.  R.  Co.  v.  Dunlap,  47  M.  456. 

11.  The  act  of  Feb.  18,  1855,  changing  the 
name  of  a  certain  railroad  company  to  the 
Detroit  &  Milwaukee  Railroad  Company,  and 
authorizing  it,  for  the  purpose  of  forming  a 
continuous  line,  to  acquire  the  franchises  of 
another  company,  cannot  be  held  to  have  been 
unconstitutionally  adopted  (see  Constitu- 
tions, §  526):  Attorney-General  v.  Joy,  55 
M.94. 

12.  Nor  is  said  act  of  Feb.  13,  1855,  repug- 
nant to  Const.,  art.  15,  §  8,  which  declares 
that  the  legislature  shall  pass  no  act  renewing 
or  extending  a  special  act  of  incorporation ;  nor 
does  it  create  a  new  corporation  in  violation 
of  Const.,  art.  15,  §  1 :  Ibid. 

13.  Act  96  of  1859  (H.  S.  §§  8406-8408),  en- 
titled "  An  act  in  relation  t#  mortgages 
against  preferred  stock  in,  and  the  delivery  of 
goods  by,  railway  companies,"  held  not  void 
for  duplex  title,  or  as  having  the  effect  to 
create  new  corporations  with  the  old  chartered 
powers:  Ibid. 

14.  Said  act  was  not  repealed  by  the  amend- 
ment of  the  general  railroad  law  by  the  act  of 
1872  (Sess.  L.,  p.  83)  or  by  the  general  revision 
of  that  law  in  1878;  those  acts  refer  to  com- 
panies organized  under  the  general  railroad 
law:  Ibid. 

16.  Act  80  of  1S07  (C.  L.  1871,  §  2861), 
amending  C.  L.  1857,  ch.  67,  by  adding  a  new 
section  concerning  construction  of  road  and 
assessment  of  stock,  held  constitutional  (see 
CONSTITDnoNS,  §§  563,  618):  Sicartwout  v. 
Michigan  Air  Line  R.  Co.,  24  M.  389. 

16.  It  is  provided  by  section  5  of  the  char- 
ter of  the  Michigan  Central  Railroad  Com- 
pany (Laws  1846,  p.  43)  that  no  railroad  or 
railroads  from  the  eastern  or  southern  bound- 
ary of  the  state  sball  be  built,  constructed  or 
maintained,  or  shall  be  authorized  to  be  built, 
constructed  or  maintained,  by  or  under  any 
law  of  this  state,  any  portion  of  which  shall 
approach,  westwardly  of  Wayne  county, 
within  five  miles  of  the  line  of  said  railroad, 
as  designated  in  said  act,  without  the  consent 
of  said  company ;  and  that  no  railroad  or  rail- 
roads shall  be  authorized  or  constructed  which 


sball  commence  within  twenty  miles  of  the 
city  of  Detroit  and  extend  to  Lake  Michigan 
or  the  southern  boundary  of  the  state,  the  line 
of  which  shall,  on  an  average,  run  within 
twenty  miles  of  the  main  line  of  said  Mich- 
igan Central  Railroad;  provided,  that  said 
section  shall  not  be  construed  to  restrict  or 
prevent  the  construction  of  public  roads,  or 
canals,  or  .railroads,  or  private  ways,  under, 
above  or  across  the  road  of  said  company, 
when  deemed  expedient,  but  so  as  not  unnec- 
essarily to  obstruct  the  same.  It  was  held 
that  the  prohibition  contained  in  the  first  sub- 
division of  said  section  does  not  apply  to  a 
chain  or  series  of  railroads,  one  of  which 
might  reach  one  of  the  prohibited  points,  and 
another  of  which  might  reach  the  other  point, 
but  only  to  an  entire  road  in  itself  extending 
to  each  point.  Held,  also,  that  the  proviso  at 
the  end  of  the  section  was  not  limited  in  its 
terms  by  the  general  language  of  the  first  sub- 
division, and  that  its  intent  was  not  to  pro- 
hibit the  construction  of  such  roads  only  as 
did  not  connect  with  said  southern  or  eastern 
boundary :  M.  C.  R.  Co.  v.  Michigan  Southern 
R.  Co.,  4  M.  861. 

2.  Preliminaries;  estoppel  to  dispute 
organization. 

17.  Where,  under  C.  L.  1871,  §  2297,  the 
affidavit  as  to  the  amount  of  stock  subscribed 
was  not  sworn  to  by  a  sufficient  number  of 
directors,  the  irregularity  was  cured  by  the 
subsequent  filing  of  an  affidavit  sworn  to  by 
the  requisite  number :  Monroe  v.  Fort  Wayne, 
J.  *  S.  R.  Co.,  28  M.  272. 

18.  Where  a  railroad  company  is  organized 
under  a  special  charter,  proof  of  the  charter 
and  of  user  under  it  is  sufficient  to  establish 
a  prima  facie  right  in  the  corporation  to  sue 
for  the  recovery  of  subscriptions  to  Its  stock ; 
and  this  prima  facie  case  is  not  to  be  dis- 
puted by  an  individual  in  on  action  where  the 
question  only  arises  collaterally,  and  the  state, 
as  the  party  chiefly  concerned,  cannot  be 
heard  by  its  counsel.  The  ruling  should  be 
the  same  where  an  attempt  has  been  made  to 
organize  a  corporation  under  a  general  law, 
and  the  question  is  one  of  exact  regularity  and 
Btrict  compliance  with  the  law :  Sicartwout  v. 
Michigan  A.  L.  R  Co.,  24  M.  889. 

19.  A  subscriber  to  the  capital  stock  of  a 
railroad  company  cannot  set  up  in  defence  to 
an  action- on  his  subscription  any  mere  irregu- 
larity in  the  organization  of  the  company, 
provided  it  be  a  corporation  de  facto,  proceed- 
ing without  interference  of  the  state  in  the 
construction,  completion  and  maintenance  of 
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its  road :  Monroe  v.  Fort  Wayne,  J.  <&  S.  R. 
Co.,  28  M.  272. 

20.  Where  a  subscription  to  a  railroad  com- 
pany recognises  the  corporation,  the  regular- 
ity  of  the  preliminary  steps  organizing  the 
company  are  not  open  to  dispute  in  an  action 
upon  such  subscription :  Parker  v.  Northern 
Central  M.  R.  Co.,  33  M.  23. 

21.  The  legality  of  the  incorporation  of  a 
railroad  company  cannot  be  inquired  into  as 
between  the  parties  in  a  collateral  action  by  it 
upon  a  transferable  aid  contract  whereof  it  is 
equitable  assignee :  Toledo  &  A.  A.  R.  Co.  v. 
Johnson,  55  M.  436. 

22.  A  railroad  company  that  has  completed 
its  road  and  is  engaged  in  operating  it  must 
be  deemed,  in  an  action  brought  by  it  upon  an 
aid  contract,  a  corporation  de  facto,  and  de- 
fendant cannot  dispute  its  legal  organization : 
Wileox  v.  Toledo  A  A.  A.  R.  Co.,  43  M.  684. 

(c)  Consolidation. 

23.  In  consolidating  two  or  more  railroad 
companies,  every  requirement  of  the  statute 
must  be  strictly  complied  with:  Peninsular  R. 
Co.  v.  Thorp,  28  M.  506;  Mansfield,  C.  <fc  L. 
M.  R.  Co.  v.  Drinker,  30  M.  124. 

24.  The  first  step  in  consolidation  proceed- 
ings is  the  making  of  an  agreement  by  the 
directors  of  the  respective  companies  (C.  L. 
1871,  §  2346;  H.  8.  §  3343);  and  this  precedes 
any  steps  to  convene  the  stockholders.  The 
stockholders'  meetings  consider  and  determine 
the  ratification  of  an  agreement,  not  the  ac- 
ceptance of  a  proposition :  Tuttle  v.  Michigan 
Air  Line  R.  Co.,  36  M.  247. 

26.  'Where  no  notice  of  a  meeting  of  di- 
rectors to  act  upon  a  proposed  consolidation  is 
required  by  the  statute,  and  it  is  not  shown 
that  the  articles  of  association  or  tbe  by-laws 
provide  the  manner  of  notice  or  require  that 
there  should  be  any,  and  a  quorum  is  present, 
all  voting  affirmatively,  as  shown  by  the  rec- 
ord, such  meeting  is  legally  held,  and  its  ac- 
tion valid,  without  proof  of  notice  to  the 
absent  members:  Wells  v.  Rogers,  60  M.  625. 

26.  Unless  tbe  notices  convening  stock- 
holders to  ratify  a  consolidation  agreement 
follow  tbe  requirements  of  the  statute,  the 
proceedings  at  the  meetings  are  invalid.  The 
object  of  the  meetings  must  be  stated  in  the 
notices,  and  the  notices  must  be  published  for 
tbe  statutory  time:  Tuttle  v.  Michigan  Air 
JAne  R.  Co.,  35  M.  247. 

27.  Without  proof  of  notice  of  a  stockhold- 
ers' meeting  to  ratify  a  consolidation  agree- 
ment, it  does  not  appear  that  a  legal  meeting 
has  been  held :  Rogers  v.  Wells,  44  M.  411. 


28.  The  notices  of  the  meetings  of  tbe 
stockholders  of  two  railroad  companies  to  rat- 
ify an  agreement  for  consolidation  are  to  be 
separate,  should  be  signed  by  the  secretaries 
separately,  and  each  need  be  published  only 
in  the  counties  through  which  the  particular 
road  runs:  Wells  v.  Rogers,  60  M.  525. 

29.  If  the  publication  of  notice  to  stock- 
holders of  a  meeting  to  bring  about  consolida- 
tion is  not  shown  by  affidavit  as  allowed  by 
H.  S.  §  3317,  it  should  be  proved  by  some  one 
connected  with  the  newspapers,  or  who  has 
seen  the  notices  and  can  identify  them :  Brown 
v.  Dibble,  65  M.  520. 

SO.  The  merger  does  not  take  place  until 
the  consolidation  agreement  is  made  and  rati- 
fied and  a  duplicate  thereof  filed  in  the  office 
of  tbe  secretary  of  state ;  before  that  there  can 
be  no  valid  action  by  the  new  company :  Pen- 
insular R.  Co.  V.  Tharp,  28  M.  606;  Mansfield, 
C.&L.M.R.  Co.  v.  Drinker,  80  M.  124. 

31.  And  any  attempted  election  of  directors 
of  the  consolidated  corporation,  prior  to  such 
filing,  is  unwarranted  and  ineffectual:  Mans- 
field, C.  &L.M.R.  Co.  v.  Drinker,  80  M.  124. 

32.  Nor  can  the  consolidated  company,  be- 
fore such  filing,  make  valid  assessments  upon 
subscription  to  the  stock  of  one  of  the  original 
corporations:  the  conditions  of  tbe  statute, 
from  which  alone  it  derives  its  corporate  ex- 
istence, are  imperative:  Peninsular  R.  Co.  v. 
Tharp,  28  M.  506. 

33.  Under  the  general  law  of  1855  (C.  L. 
1871,  §  2848)  the  rights,  property  and  fran- 
chises of  the  constituent  companies  did  not  vest 
in  tbe  consolidated  company  until  the  election 
of  a  board  of  directors  for  the  latter;  and  until 
the  consolidation  was  thus  perfected  the  new 
company  could  not,  by  virtue  of  any  rights 
acquired  by  the  consolidation  proceedings 
merely,  maintain  a  suit  upon  a  demand  belong- 
ing to  one  of  the  former  companies :  Mansfield, 
C.  &L.M.R.  Co.  v.  Drinker,  80  M.  124. 

34.  In  an  action  upon  a  subscription  to 
a  specified  railroad  company,  evidence  was 
given  tenaiiig  to  show  that  the  company  had 
been  consolidated  with  another,  and  that  busi- 
ness had  since  been  done  in  the  name  of  the 
consolidated  corporation  by  which  suit  was 
brought.  Held,  that  it  was  fair  to  presume,  in 
tbe  absence  of  a  contrary  showing,  that  the 
new  organization  had  elected  a  board  of  di- 
rectors, whereby  the  right  to  the  subscription 
had  been  transferred  to  it :  Detroit,  L.  &  M. 
R.  Co.  v.  Starnes,  38  M.  698. 

35.  Where,  on  the  mere  ground  of  a  right 
by  succession  under  tbe  statute,  a  consolidated 
corporation  sues  to  recover  assessments  upon 
a  subscription  to  the  capital  stock  of  one  of 
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the  original  corporations,  or  upon  an  aid  sub- 
scription to  one  of  such  companies,  it  is  essen- 
tial to  a  recovery  that  a  consolidation  con- 
forming to  the  statute  be  proved;  it  is  not 
enough  that  the  new  company  is  a  corporation 
de  facto,  and  entitled  as  such  to  enforce  con- 
tracts as  against  parties  who  have  dealt  with 
it.  And  defendants,  unless  estopped  by  ac- 
quiescence, may  assail  the  validity  of  the  con- 
solidation proceedings :  Mansfield,  C.  A  L.  M. 
R.  Co.  v.  Drinker,  80  M.  124;  Tattle  v.  Michi- 
gan Air  Line  R.  Co.,  35  M.  247;  Brown  v. 
Dibble,  65  M.  520. 

36.  To  establish  the  legality  of  a  consolida- 
tion between  a  Michigan  company  and  an 
Ohio  one,  it  should  appear  that  the  latter  was 
legally  incorporated,  and  that  it  could  lawfully 
unite  with  a  Michigan  company:  Brown  v. 
Dibble,  65  M.  520. 

37.  A  certificate  signed  only  by  the  railroad 
commissioner  and  by  a  person  not  a  member 

v  of  the  board,  the  two  describing  themselves  as 
chairman  and  secretary  of  the  "  board  of  rail- 
road consolidation  "  (a  term  not  used  by  the 
statute),  is  not  evidence  of  the  approval  re- 
quired by  H.  S.  §  8844  as  amended  by  act  174 
of  1888  (Pub.  Acts,  p.  187):  Ibid, 

38.  Where  recovery  is  sought  from  a  con- 
solidated railroad  company  for  a  cause  of  ac- 
tion that  arose  originally  against  one  of  its 
constituents,  the  declaration  must  aver  against 
what  company  it  arose,  and  aver  such  facts 
as  will  subject  the  new  company  to  liability 
upon  it :  Marquette,  H.  <&  O.  R.  Co.  v.  Lang- 
ton,  82  M.  251. 

39.  In  an  action  brought  by  the  assignee 
of  a  subscription  for  railroad  stock  to  recover 
the  amount  of  the  subscription,  the  declara- 
tion alleged  the  consolidation  of  the  company 
in  which  the  stock  was  taken,  and  the  plaint- 
iff sought  to  introduce  in  evidence  the  arti- 
cles of  the  original  and  the  consolidated  com- 
panies. Held,  that  the  objection  that  they 
were  "  incompetent,  irrelevant  and  immate- 
rial "  was  not  sufficiently  specific:  Rodger*  v. 
Wells,  44  M.  411. 

40.  Every  railroad  corporation  has  its  ex- 
istence and  domicile  within  the  territory  of  the 
sovereignty  which  creates  it;  and  when  two 
or  more  corporations  created  in  different  sov- 
ereignties are  consolidated  into  one,  the  com- 
ponent parts  bring  to  the  new  organization 
the  powers  and  privileges  possessed  by  each, 
however  different,  and  the  consolidated  com- 
pany exercises  in  each  jurisdiction  only  those 
powers  that  the  constituent  part  formerly  ex- 
ercised there.  And  where  roads  lying  in  dif- 
ferent states  are  consolidated,  the  legislature 
of  each  state  continues  to  legislate  as  before  in 


respect  to  so  much  of  the  road  as  has  always 
been  within  its  jurisdiction,  and  cannot  follow 
the  consolidated  company  outside  of  the  state. 
But  the  consolidated  company  stands,  in  each 
state,  in  the  place  of  the  corporation  to  wbosa 
rights  it  succeeded  there:  Chicago  &  N.  W. 
R.  Co.  v.  Auditor-General,  53  M.  79. 

41.  The  general  railroad  law,  in  permitt'ng 
the  consolidation  of  railroad  companies  within 
the  state  with  others  beyond  its  boundaries, 
contemplates  leaving  the  domestic  company 
in  its  original  position  as  to  stock  and  loans, 
and  annexing  to  its  capital  and  loans  those  ad- 
ditions which  are  most  proportional  to  the 
original  amounts:  Lake  Shore  <t  M.  S.  R.  Co. 
v.  People,  46  M.  198. 

42.  A  railroad  company's  liability  for  inju- 
ries from  negligence  attaches  to  a  new  com- 
pany into  which  it  is  merged  by  consolidation : 
Batterson  v.  Chicago  <fc  Q.  T.  R.  Co.,  53  M.  125. 

43.  Consolidation  of  plaintiff  with  another 
company,  pending  an  action  for  an  assessment 
upon  subscriptions  to  stock,  does  not  defeat  the 
action ;  the  cause  of  action  passes  to  the  new 
company:  Swartwout  v.  Michigan  Air  Line 
R.  Co.,  34  M.  389. 

Consolidation  does  not  defeat  condemnation 
proceedings :  See  infra,  §  151. 

(d)  He-organization  /  transfer. 

44.  Under  II.  S.  §  8406,  those  who  acquire 
the  property  and  franchises  of  a  railway  com- 
pany on  foreclosure  sale  take  the  road  free 
from  all  debts  and  obligations  not  secured  by 
prior  liens  or  encumbrances,  and  the  new 
stockholders  succeed  to  the  charter  powers  of 
the  debtor  company  under  the  same  conditions 
and  with  the  same  rights  as  if  they  had  been 
the  original  stockholders  of  the  road  burdened 
with  no  debts;  nor  will  any  common-law  ac- 
tion lie  against  them  for  any  of  the  debts  of 
the  former  company :  Cook  v.  Detroit,  O.  H.  <fc 
M.  R.  Co.,  43  M.  849. 

46.  The  purchasers  on  execution  sale  of  the 
property  and  franchises  of  a  street  railway 
company  may  exercise  such  franchises  and 
collect  tolls  the  same  as  the  corporation: 
McKee  v.  Grand  Rapids  AR.L.  Street  R.  Co., 
41  M.  274. 

40.  Where  the  assets  of  a  railroad  company 
are  sold  in  bankruptcy,  and  the  purchaser  of 
its  assets  transfers  them  to  another  who  or- 
ganizes a  new  company,  and  in  the  papers 
expressly  recognizes  the  new  company  as  as- 
signee from  him  of  the  assets,  this  is  a  suffi- 
cient assignment  to  enable  the  new  company 
to  bring  suit  upon  obligations  given  to  the  old 
company :  Wilcox  v.  Toledo  «fc  Ann  Arbor  R. 
Co.,  48  M.  684. 


Digitized  by 


Google 


RAILROADS,  II  (a). 


389 


II.  Aid  to  railkoads;    subscriptions. 

(a)  Municipal-aid  bonds. 

47.  Legislation  authorizing  municipal  cor- 
poration to  vote  taxes  and  pledge  their  credit 
in  aid  of  the  construction  of  railroads  by  pri- 
vate companies  is  unconstitutional ;  and,  there- 
fore, a  township  will  not  be  compelled  to  exe- 
cute and  issue  bonds  in  accordance  with  a 
resolution  adopted  by  it  in  favor  of  a  company 
which  subsequently  constructed  its  road  in 
reliance  thereupon:  People  v.  Salem,  20  M. 
452. 

48.  And,  for  the  same  reason,  where  a  city, 
under  act  45  of  1869,  had  issued  bonds  in  aid 
of  a  railroad  and  deposited  them  with  the 
state  treasurer,  who,  on  demand  therefor,  de- 
clined to  deliver  them  up  to  the  proper  au- 
thorities of  the  city,  such  delivery  was  com- 
pelled by  mandamus:  Bay  City  v.  State 
Treasurer,  23  M.  499. 

48.  Municipal-aid  bonds  deposited  with  the 
state  treasurer  under  a  law  held  unconstitu- 
tional are  in  his  official  custody  until  delivered 
up,  and  he  is  responsible  for  their  safe-keeping 
and  return  to  the  makers  when  demanded, 
and  a  mandamus  lies  to  compel  such  return 
when  refused  upon  a  reasonable  demand: 
La  Orange  v.  State  Treasurer,  24  M.  46a 

60.  The  fact  that  a  city  has  received  in  ex- 
change for  void  bonds,  issued  under  a  statute 
authorizing  aid  to.  railroads,  the  bonds  of  the 
railroad  company  in  whose  favor  the  city 
bonds  were  issued,  does  not  make  valid  the 
unauthorized  obligations  of  the  city :  Thomas 
v.  Port  Huron,  27  M.  820. 

51.  A  resident  owner  of  real  and  personal 
estate  subject  to  taxation  can  maintain  a  bill 
to  enjoin  the  issue  of  railroad-aid  bonds  under 
a  resolution  of  the  township  board,  such  bonds 
being  unlawful :  Curtenius  v.  Grand  Rapids 
&I.R.  Co.,  87  M.  583. 

52.  Creditors  who  have  received  township 
railroad-aid  bonds  in  payment  cannot  retain 
them  and  question  their  validity  at  the  same 
time ;  if  they  wish  for  a  payment  in  cash  they 
must  give  up  the  bonds:  Michigan  Air  Line 
R,  Co.  v.  Mellen,  44  M.  821. 

53.  Township-aid  bonds  were  delivered  by 
a  railroad  company  to  one  of  its  directors  to 
pay  for  depot  buildings  which  he  had  put  up 
and  agreed  to  convey,  but  did  not  do  so.  Held, 
on  a  bill  for  accounting,  that  he  should  be 
charged  with  the  bonds:  Ibid. 

54.  A  judgment  against  a  township  upon 
railroad-aid  bonds  precludes  inquiry  into  the 
grounds  upon  which  it  was  rendered,  but  it 


does  not  bind  another  township  that  was  not 
made  a  party  to  the  action:  nor  can  it  sustain 
a  claim  for  apportionment  against  such  other 
township  where  the  transaction  upon  which  it 
was  based  did  not  become  a  binding  agree- 
ment until  after  the  other  township  had  been 
set  off  from  the  one  which  issued  the  bonds: 
Pierson  v.  Reynolds,  49  M.  224. 

55.  A  charter  provision  empowering  the 
common  council  to  "  issue  new  bonds  for  the 
refunding  of  bonds  and  evidences  of  debt  al- 
ready issued,"  authorizes  the  issue  of  refund- 
ing bonds  for  railroad-aid  indebtedness  that 
has  passed  into  judgment:  Port  Huron  v. 
MeCall,  40  M.  565. 

56.  The  federal  courts  hold  that  statutes 
authorizing  municipal  aid  to  railroads  are  con- 
stitutional, and  those  courts  permit  recovery 
upon  bonds  issued  prior  to  the  decision  cited 
supra,  §47:  Pine  Grove  v.  Taleott,  19  Wall. 
(TJ.  S.)  666:  Taylor  v.  Ypsilanti,  105  TJ.  8. 
60;  New  Buffalo  v.  Cambria  Iron  Co.,  105 

u.  a  7a 

57.  The  rights  of  the  holder  of  municipal 
bonds  issued  in  aid  of  a  railroad  are  not  deter- 
mined by  tho  law  as  expounded  by  the  su- 
preme court  of  the  state  at  the  time  he  re- 
ceived them;  even  if  not  a  holder  for  value, 
he  is  entitled  to  whatever  rights  the  railroad 
company  had  by  virtue  of  its  contract  with 
the  municipality:  New  Buffalo  v.  Cambria 
Iron  Co.,  105  U.  S.  78. 

68.  Under  the  act  of  March  22, 1869,  pro- 
viding that  a  municipality  voting  aid  to  any 
railroad  "shall,  within  sixty  days  after  the 
question  of  aid  is  determined,  issue  its  coupon 
bonds  for  the  amount  so  determined,"  bonds 
issued  after  the  sixty  days  and  ante-dated  are 
not  invalid;  the  statute  is  simply  permissive: 
Chickaming  v.  Carpenter,  106  U.  a  668. 

69.  Municipal  bonds  voted  in  aid  of  a  rail- 
road company  are  rightly  delivered  to  a  new 
or  .consolidated  company  into  which  the 
former  has  been  merged :  New  Buffalo  v.  Cam- 
bria Iron  Co.,  105  U.  S.  78;  Chickaming  v. 
Carpenter,  106  TJ.  S.  608. 

60.  That  municipal  bonds  were  issued  to  a 
railroad  company  as  a  donation,  and  not  as  a 
subscription  to  stock,  does  not  affect  the  legal 
principles  governing  them:  New  Buffalo  v. 
Cambria  Iron  Co.,  105  U.  a  73. 

61.  In  an  action  on  municipal  bonds  issued 
under  authority  of  law,  plaintiff  need  not  aver 
performance  of  any  of  the  requisites  necessary 
to  give  them  valiaity ;  but  it  is  for  the  defend- 
ant to  show,  if  it  exists,  the  want  of  such 
validity:  Lincoln  v.  Cambria  Iron  Co.,  103 
U.  a  412. 
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(b)   Voluntary  subscriptions. 

62.  A  railroad-aid  subscription  signed  on 
Sunday  is  prima  facie  void ;  and  if  the  railroad 
company  has  not  acted  on  it  in  good  faith  and 
without  knowledge  of  the  defect,  it  can  only 
become  valid  by  some  distinct  act  of  the  sub- 
scriber upon  a  week-day  in  delivering  it,  or 
authorizing  it  to  be  delivered :  Saginaw,  T.  & 
H.  R.  Co.  v.  Chappdl,  56  M.  190. 

63.  A  voluntary  subscription  in  aid  of  a 
railroad  is  not  defeated  by  the  fact  that  the 
municipal  and  individual  aid  and  stock  sub- 
scriptions do  not  amount  to  $8,000  per  mile; 
the  proviso  of  C.  L.  1871,  §  2298,  merely  refers 
to  levying  assessments  upon  stock  subscrip- 
tions: Wright  v.  Irwin,  85  M.  847. 

64.  A  promise  to  contribute  in  aid  of  a  pro- 
posed railroad  implies,  as  a  condition,  in  the 
absence  of  express  conditions,  that  the  road 
shall  be  constructed  and  operated ;  and  if,  re- 
lying upon  such  promise,  this  is  done  in  a  rea- 
sonable time,  where  no  time  is  fixed,  the 
promise  becomes  binding:  Stevens  v.  Corbitt, 
88  M.  458;  Michigan,  M.&C.R.  Co.  v.  Bacon, 
88  M.  466. 

66.  The  fact  that  a  company  was  organized 
to  build  the  road,  or  that  even  in  the  absence 
of  such  a  promise  the  road  would  have  been 
built,  does  not  defeat  the  promise:  Stevens  v. 
Corbitt,  88  M.  458. 

66.  A  promissory  note  given  as  a  voluntary 
contribution  in  aid  of  a  railroad  will  not  be 
held  invalid  for  want  of  consideration  where 
the  proposed  road  has  been  constructed  and 
put  in  operation :  Wright  v.  Irwin,  35  M.  847. 

67.  Where  a  railroad-aid  contract  is  condi- 
tioned on  the  payment  of  a  stated  sum  when 
the  road  is  completed,  the  word  "  completed" 
does  not  have  the  same  force  as  it  would  in  a 
contract  for  construction ;  the  purpose  of  the 
condition  is  accomplished  when  the  road  is 
ready  for  regular  business :  Tower  v.  Detroit, 
L.  <fc  L.  M.  R.  Co.,  84  M.  828. 

68.  In  an  action  on  an  agreement  to  pay  a 
certain  sum  of  money  to  a  railroad  company 
in  a  specified  time  after  the  cars  begin  to  run, 
evidence  to  show  what  would  be  a  reasonable 
time  for  completing  the  road  is  inadmissible : 
Toledo  A  A.  A.  R.  Co.  v.  Johnson,  55  M.  456. 

69.  Defendant  promised  to  pay  a  certain 
sum  in  aid  of  the  construction  of  a  railroad, 
provided  the  can  should  run  upon  said  road 
within  one-third  of  a  mile  of  a  certain  town 
within  eighteen  months  from  the  date  of  the 
promise.  Held,  that  the  condition  did  not  re- 
quire that  the  road-bed  and  track,  and  the 
rolling-stock  and  equipments,  should  be  built 
and  perfected  within  the  eighteen  months  to 


the  point  named,  but  merely  that  the  road  and 
stock  should  be  so  far  constructed  that  cars 
could  be  run  over  the  road,  and  should  act- 
ually make  such  run  within  the  time  stated : 
Pontine,  O.  <&  P.  A.  R.  Co.  v.  King,  68  M.  Ill 
(Jan.  5,  *88). 

70.  There  may  be  such  a  change  in  the  lo- 
cation of  the  line  of  the  road  as  would  war- 
rant the  withdrawal  of  an  aid-promise,  where 
the  promisor  would  lose  the  advantages  he  ex- 
pected to  accrue  to  him  from  the  building  of 
the  road.  The  evidence  in  a  particular  case 
held  not  to  sustain  such  a  defence:  Michigan, 
M.&C.R.  Co.  v.  Bacon,  83  M.  466. 

71.  A  company's  agreement,  as  the  consid- 
eration for  a  subscription,  to  establish  and 
construct  a  railroad  between  two  specified 
points,  would  not  be  performed  unless  the 
company  had  a  road  under  its  own  permanent 
control  covering  the  entire  distance ;  though 
it  was  not  necessary  that  the  company  itself 
should  literally  build  the  road  all  the  way: 
Brown  v.  Dibble,  65  M.  520. 

72.  A  promissory  note,  payable  to  the  treas- 
urer of  the  Chicago  &  Canada  Southern  Rail- 
way Company,  was  made  "  in  consideration 
of  the  construction  of"  the  railway  through 
or  within  half  a  mile  of  the  village  of  Dundee 
"  within  three  years  after  this  date,  and  the 
building  of  passenger  and  freight  depot"  at 
Dundee;  and  it  was  made  payable  "in  thirty 
days  after  said  road  and  depot  are  constructed 
as  aforesaid."  The  articles  of  incorporation  of 
the  railway  company  named  Chicago  as  one 
of  the  termini.  The  track  was  laid  through 
Dundee,  and  the  depot  put  up,  but  instead  of 
extending  the  road  to  Chicago  it  was  con- 
nected with  other  routes  at  a  point  beyond 
Dundee,  so  as  to  form  a  through  line.  Held, 
that  the  promise  was  made  to  afford  aid  in 
constructing  the  road,  and  was  intended  to 
be  payable  in  cast*  of  the  completion,  as 
agreed,  of  the  portion  built,  regardless  of  the 
failure  to  extend  it  to  Chicago  within  three 
years,  as  stipulated :  Stowell  v.  Stowell,  45  M. 
864. 

73.  Several  persons  signed  a  paper  reciting 
that,  as  A.  had  proposed  to  construct  a  rail- 
road from  I.  to  S.,  in  consideration  of  the 
right  of  way  and  $8,000  a  mile  local  subscrip- 
tion, they  promised  to  give  their  notes  to  the 
I.  &  S.  Railroad  Company  for  the  amounts  set 
opposite  their  names.  The  company  was  not 
then  organized  nor  the  line  of  road  fixed.  In 
a  suit  on  one  of  the  subscriptions  it  was  field 
tbat  plaintiff  might  show  that,  owing  to  the 
high  lands  near  the  city,  it  bad  not  been  con- 
templated by  the  parties  that  the  road  would 
be  built  to  the  corporate  limits  of  Ionia,  but 
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that  the  line  of  a  previously  constructed  road 
was  to  be  used  for  some  distance ;  and  that 
the  nature  of  the  ground  might  be  shown  as  a 
reason  why  a  particular  route  could  not  be 
chosen:  Detroit,  L.  <t  L.  M.  R.  Co.  v.  Startles, 
3811  69a 

74.  A  promise  to  pay  an  existing  company, 
its  successors  or  assigns,  a  sum  of  money  sixty 
days  after  the  road  is  open  for  traffic  may  be 
enforced  in  its  own  name  by  the  successor  of 
such  company  which  has  completed  the  road, 
and  to  whom  the  promisee  has  assigned  all  its 
franchises  and  property,  including  such  fran- 
chise. The  essence  of  the  agreement  is  the 
building  and  opening  of  the  road :  Michigan, 
M.dbC.R.  Co.  v.  Bacon,  88  M.  466. 

76.  Where  the  consideration  of  a  transfer- 
able aid-note  given  to  a  railroad  company  is 
the  benefit  to  be  derived  by  the  maker  from 
the  construction  of  its  road,  he  cannot  defend 
on  the  ground  that  the  road  was  built  by  an- 
other-company:  Toledo  dk  A.  A.  R.  Co.  v. 
Johnson,  65  M.  456. 

76.  A  defendant  who  has  promised  to  pay 
money  one  day  after  the  grading  is  done  and 
the  ties  are  on  the  ground  for  the  road-bed  of 
a  railway  between  certain  points  cannot  be 
held  liable  to  another  company  which,  after 
the  road  has  been  abandoned  for  eleven  years, 
builds  a  road  between  those  points  and  usee 
part  of  the  same  line,  but  does  not  show  that 
it  is  the  legal  assignee  or  receiver  of  the 
former  company:  Sickels  v.  Anderson,  68  M. 
421. 

77.  A  railroad-aid  note  was  given,  whereby 
the  makers,  in  consideration  of  the  building 
of  the  V.  B.  Division  of  the  T.  &  a  H.  Bail- 
road,  promised  to  pay  to  said  railroad  com- 
pany, or  order,  $200  in  thirty  days  after  notice 
of  its  completion.  When  the  note  was  given 
the  T.  &  S.  H.  Company  was  not  in  existence, 
and  no  company  of  that  name  was  ever  organ- 
ized, but  an  independent  corporation  by  the 
name  of  the  V.  B.  Division  of  the  T.  &  S.  H. 
Railroad  Company  was  afterward  created  with 
a  different  purpose  from  that  of  the  original 
undertaking.  Held,  that  the  promisee  in  the 
note  was  the  T.  &  S.  H.  Railroad  CompaDy, 
and  that  the  V.  B.  Division,  as  afterward  or- 
ganized, could  not  recover  upon  it  without 
showing  that  the  promisors  had  consented  to 
the  change  of  scheme,  and  declaring  on  the 
new  agreement:  Toledo  &  S.  H.  R.  Co.  v. 
Lamphear,  64  M.  575. 

78.  Successive  assignments  and  deliveries 
of  an  aid-note  drawn  to  the  order  of  a  railroad 
company  were  held  sufficient  to  create  an 
equitable  assignment  of  the  contract  embodied 
in  it,  and  to  authorize  the  final  holder  to  sue 


I       _       : 

I  on  it  in  his  own  name  as  equitable  assignee: 
Toledo  AA.A.R.  Co.  v.  Johnson,  55  M.  456. 
70.  In  an  action  upon  a  contract,  whereby  a 
specified  amount  was  to  be  paid  upon  the 
completion  of  a  certain  railroad,  the  declara- 
tion averred  the  contract  to  have  been  made 
for  a  valuable  consideration,  and  the  ante- 
cedent negotiations  out  of  which  the  contract 
grew  were  relied  on  as  constituting  such  con- 
sideration. Held,  no  error  to  allow  such  pre- 
liminary negotiations  to  be  very  fully  dis- 
closed :  Tower  v.  Detroit,  L.&L.M.R.  Co.,  84 
M.  828. 

80.  A  railroad-aid  note,  conditioned  on  the 
road's  completion  to  a  certain  point,  may, 
when  it  has  become  absolutely  payable,  be 
sued  by  the  payee  under  the  common  counts : 
Port  Huron  &  8.  W.  R.  Co.  v.  Potter,  55  M. 
627. 

(c)  Subscription*  to  stock. 

As  to  what  certificate  constitutes  stock- 
holder, see  Corporations,  §§  31,  82. 

As  to  transfer  of  stock,  see  Corporationb, 
§842.45,46. 

Subscription  books  are  evidence  of  sum  sub- 
scribed per  mile:  See  Evidence,  §  507. 


1.  In  general. 

81.  Under  the  general  railroad  act  of  1855 
(C.  L.  1871,  ch.  75),  a  railroad  company  was 
organized,  with  articles  of  association  which 
fixed  the  amount  of  capital  stock,  and  named 
five  commissioners  to  open  books  for  subscrip- 
tions to  the  stock.  The  commissioners,  how- 
ever, never  opened  such  books,  but  a  subscrip- 
tion paper  was  circulated  by  an  agent 
appointed  by  the  directors,  and  defendant 
subscribed  a  sum  thereon  which  he  subse- 
quently on  several  occasions  offered  to  pay. 
Held,  that  the  promise  was  without  considera- 
tion, and  he  was  not  liable  [thereon:  Shurtz 
v.  Schoolcraft  A  T.  R.  R.  Co.",  9  M.  269. 

83.  The  commissioners  act  as  a  statutory 
board,  and  are  alone  authorized  to  receive 
subscriptions.  They  are  not  required  to  rec- 
ognize or  protect  any  subscriptions  not  under 
their  own  auspices;  and  such  subscriptions 
cannot  prevent  other  persons  taking  the  en- 
tire amount  of  stock  not  subscribed  by  the 
articles  of  association,  whenever  the  commis- 
sioners shall  open  books.  There  is,  therefore, 
no  consideration  for  any  other  subscription : 
Ibid. 

83.  Where  the  general  railroad  law  had 
provided  that  subscriptions  for  stock  in  a 
railroad  company  must  be  taken  upon  books 
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opened  by  commissioners,  it  was  held  that 
subscriptions  otherwise  made  could  not  be  en- 
forced unless  made  on  some  actual  consider- 
ation or  agreement  binding  the  company: 
Parker  v.  Northern  Central  M.  R.  Co.,  88  M.  28; 
Northern  Central  M.  R.  Co.  v.  Eslow,  40  M.  822. 
84.  A  subscription  paper  was  headed  as 
follows:  "We,  the  undersigned,  in  considera- 
tion that  the  Northern  Central  Michigan  Rail- 
road Company  shall  proceed  to  the  building  of 
said  road,  hereby  agree  to  pay  said  company  — 
for  which  we  shall  have  paid-up  stock  of  the 
company  —  the  amount  set  to  our  names,  to 
be  paid  20  per  cent,  a  month,  beginning  when 
the  work  shall  have  commenced."  It  was  not 
a  subscription  to  stock  taken  by  commission- 
ers in  the  mode  prescribed  by  law,  and  there- 
fore binding  on  the  company.  Held  that,  in 
the  absence  of  any  averment  in  the  declara- 
tion that  the  offer  it  contained  was  accepted 
and  acted  upon,  it  would  not  sustain  a  recov- 
ery against  subscribers:  Ibid. 

86.  Under  C.  L.,  1871,  §  2405  (now  repealed), 
subscriptions  to  capital  stock  of  a  railroad  cor- 
poration could  be  made  only  "  in  the  manner 
to  \he  provided  by  its  by-laws."  A  subscrip- 
tion made  before  any  by-laws  were  adopted 
gave  no  right  to  either  party;  and,  where 
there  had  been  nothing  done  to  create  an  es- 
toppel, the  subscriber  was  held  not  bound  by 
a  by-law  made  afterwards  and  adopting  his 
subscription:  Carlisle  v.  Saginaw,  V.  <fc  St. 
L.  R.  Co.,  27  M.  815. 

88.  A  preliminary  subscription  to  railroad 
stock  seems  to  be  sufficient  if  it  promises  con- 
tribution to  an  enterprise  which  afterwards 
in  the  articles  the  associates  proceed  to  de- 
scribe with  the  particularity  required  by  law : 
Peninsular  R.  Co.  v.  Duncan,  28  M.  180. 

87.  Under  C.  L.  1871,  §  2861  (repealed  by 
H.  S.  §  8397),  providing  that  when  the  sub- 
scriptions, including  municipal  aid  voted, 
amounted  to  $6,000  per  mile,  the  company 
might  elect  directors  and  proceed,  etc.,  held 
that,  notwithstanding  the  subscription  was 
made  up  in  part  of  invalid  (see  supra,  §  47) 
municipal  aid  voted,  etc.,  it  was  sufficient  to 
authorize  the  company  to  proceed,  etc. :  Swart- 
teout  v.  Mieliigan  Air  Line  R.  Co.,  24  M.  880. 

88.  One  who  is  sued  on  his  subscription  for 
railroad  stock  may  show,  in  defence,  the  cor- 
poration's failure  to  obtain  the  amount  of 
capital  stock  required  by  law ;  for  his  subscrip- 
tion is  on  the  implied  condition  that  the  ag- 
gregate amount  called  for  by  statute  shall  be 
subscribed:  Monroe  v.  Fort  Wayne,  J.  <fc  S. 
R.  Co.,  28  M.  273. 

88.  The  statutory  requirement  with  regard 
to  the  amount  of  money  that  must  be  sub- 


scribed for  each  mile  of  road  does  not  apply 
to  parts  of  the  road  lying  outside  the  state.  In 
a  suit  upon  a  subscription  for  stock,  therefore, 
it  cannot  be  objected  that  there  is  no  proof 
that  such  amount  has  been  subscribed  for 
the  whole  of  a  road  that  lies  partly  in  another 
jurisdiction:  Ibid. 

00.  An  arrangement  between  the  officers 
of  a  railroad  company  and  a  portion  of  its 
subscribers  that,  if  the  town  in  which  the  lat- 
ter resided  voted  a  certain  amount  of  mu- 
nicipal aid,  such  subscribers,  upon  paying 
a  certain  percentage  of  their  subscription, 
should  be  released  from  the  balance,  was  held 
void,  being  in  effect  an  agreement  to  release  a 
portion  of  the  subscriptions  without  authority 
of  law :  Stcartwtui  v.  Michigan  Air  Line  R. 
Co.,  24  M.  889. 

81.  Where  C.  L.  1871,  §  2297  (now  re- 
pealed), says  that  "thereupon  the  persons 
who  have  subscribed,  and  all  persons  who 
shall  from  time  to  time  become  stockholders 
in  such  company,  shall  be  a  body  corporate," 
the  subscribers  intended  are  not  only  the 
parties  to  the  articles  of  association  whose 
subscriptions  are  provided  for  in  the  same 
section,  but  also  the  subscribers  to  the  prelim- 
inary agreement  to  take  shares  of  the  capital 
stock  of  the  proposed  company  and  pay  there- 
for according  to  the  directors'  assessments; 
and  those  who  have  subscribed  only  the  pre- 
liminary agreement  are  held  liable  thereon 
after  the  company  has  been  formed  and  assess- 
ment made  and  payment  demanded:  Peninsu- 
lar R.  Co.  v.  Duncan,  28  M.  130. 

82.  Where,  according  to  the  law,  one  has 
paid  his  five  per  cent,  upon  his  subscription  to 
the  preliminary  agrement  to  take  shares  of 
stock  in  the  proposed  railroad  company,  and 
it  is  received  and  retained  by  the  custodian 
agreed  upon  by  those  who  are  associated  in 
such  agreement,  be  has  acquired  the  impor- 
tant right  to  take  part  in  the  organization  and 
the  choice  of  directors  and  the  determination 
of  the  route,  and  in  shaping  the  constitution 
of  the  company ;  and  he  ought  not  to  be  able 
to  disaffirm  his  action  at  pleasure  after  other 
parties  have  taken  a  further  unquestionably 
binding  action  in  reliance  on  his  promised  as- 
sistance. The  promises  in  such  an  agreement 
would,  when  accepted  by  the  organization 
and  action  of  the  company,  be  enforceable  at 
common  law,  if  the  purpose  were  lawful  and 
beneficial,  and  if  the  return  called  for  by  the 
subscriptions  could  be  made  to  the  several 
promisors:  Ibid. 

93.  While  the  general  railroad  law  supposes 
that  the  subscribers  to  the  original  agreement 
for  the  formation  of  a  railway  company  will 
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sign  the  articles  of  association  also,  it  neither 
takes  away  their  righto,  nor  absolves  them 
from  obligations,  on  account  of  their  failure 
to  observe  this  formality ;.  bat  if  the  corpora- 
tion is  duly  formed,  the  preliminary  subscrib- 
ers are  liable  on  general  principles  applicable 
to  such  undertakings  as  they  have  entered 
into,  for  the  fulfilment  thereof,  in  the  absence 
of  any  provision  of  the  statute  which  expressly 
or  by  necessary  implication  relieves  them 
therefrom.  The  state  requires  that  subscrip- 
tions to  a  certain  amount  be  made  to  the  arti- 
cles ;  but  if  there  be  other  subscriptions  to  the 
preliminary  agreement  it  does  not  follow  that 
they  must  be  also  added  to  the  articles,  or  that, 
if  they  are  not,  the  subscribers  are  released 
thereby:  Ibid. 

94.  Where  the  declaration  in  a  suit  upon  a 
subscription  to  an  agreement  to  take  stock  in 
a  railroad  company  did  not  expressly  aver  pay- 
ment of  the  five  per  cent,  required  by  law,  but 
set  it  forth  by  way  of  recital,  it  was  still  held 
sufficient  in  that  particular  on  general  demur- 
rer and  on  special  demurrer  directed  to  other 
defects:  Ibid. 

96.  A  demurrer  to  a  declaration  against 
one  who  had  not  fulfilled  his  agreement  to 
take  stock  in  a  railroad  company  to  be  formed, 
that  it  did  not  appear  therefrom  that  the  com- 
missioners named  in  the  articles  of  association 
of  the  company  for  distributing  stock  in  excess 
of.  subscriptions  had  ever  assigned  any  stock 
to  the  defendant,  was  held  as  not  well  taken, 
as  the  commissioners  do  not  assign  stock  un- 
less in  apportioning  such  surplus,  and  the 
original  corporators  are  entitled  to  what  they 
subscribed  for  independently  of  any  action  by 
the  commissioners :  Ibid. 

96.  A  railroad  company,  although  a  corpo- 
ration de  facto,  and  entitled  as  such  to  main- 
tain actions,  cannot  recover  on  subscriptions 
to  its  stock  without  showing  performance  of 
all  those  acts  which  are  made  by  the  statute 
conditions  precedent:  Swartwout  v.  Michigan 
Air  Line  R.  Co.,  34  M.  889. 

97.  A  declaration  upon  a  subscription  for 
railroad  stock  must  allege  the  agreement  be- 
tween the  company  and  the  [subscriber  to  be 
either  complete,  or  to  be  made  so  by  subse- 
quent acceptance,  and  the  allegation  must  be 
proved  to  sustain  the  action :  Parker  v.  North- 
ern Central  M.  R.  Co.,  88  M.  23. 

98.  In  an  action  upon  a  subscription,  irreg- 
ularly made,  for  railroad  stock,  possession  of 
the  subscription  paper  by  the  corporation  long 
after  the  suit  began  would  not,  of  necessity, 
raise  the  presumption  of  seasonable  liability 
on  it,  as  if  it  had  been  duly  delivered  to  and 
accepted  by  the  corporation:  Ibid. 


2.  Assessments  and  actions  therefor. 

99.  One  who  receives  a  certificate  of  stock 
for  a  certain  number  of  shares  at  a  given  sum 
per  share  thereby  becomes  liable  to  pay  the 
amount  thereof  when  called  upon  by  the  cor- 
poration or  its  assignee:  Chubb  v.  Upton,  95 
U.  a  665. 

100.  Under  the  general  railroad  law  of  1855, 
at  least  as  it  stood  prior  to  its  amendment  in 
1857,  no  levy  of  assessments  could  be  made 
until  the  whole  amount  of  the  capital  stock 
specified  in  the  articles  was  subscribed: 
Shurtz  v.  Schoolcraft  A  T.  JR.  R.  Co.,  9  M.  86a 

101.  A  consolidated  railroad  company  can- 
not make  valid  assessments  upon  subscriptions 
to  the  stock  of  one  of  the  original  corporations 
until  after  its  articles  are  filed  in  the  office  of 
the  secretary  of  state:  Peninsular  M.  Co.  v. 
Tharp,  28  M.  506. 

102.  In  an  action  by  a  corporation  to  re- 
cover an  assessment  upon  subscriptions  to 
stock,  the  mere  fact  that  the  commissioners 
designated  to  receive  subscriptions  had  as- 
sumed to  set  apart  a  division  of  the  railroad 
for  construction,  that  being  by  the  law  the 
duty  of  the  directors,  and  that  this  action  was 
therefore  void,  is  of  no  consequence  when  the 
proper  proceedings  had  afterward  been  taken 
by  the  directors:  Swartwout  v.  Michigan  Air 
Line  R.  Co.,  24 II  889. 

103.  Under  C.  L.  1871,  §  2861,  for  the  pur- 
poses of  an  assessment  upon  subscriptions  to 
stock,  either  the  road  was  to  be  regarded  as 
an  entirety,  or  the  separate  division  set  apart 
for  construction  was  to  be  considered  and  pro- 
ceeded with  by  itself  as  a  whole.  An  action 
for  an  assessment  upon  such  subscription 
could  not  be  maintained  without  proof  that 
the  necessary  subscriptions  had  been  obtained 
between  the  two  termini,  or  within  the  re- 
quired distance  from  them,  of  the  division 
designated  and  set  apart :  Ibid. 

104.  It  was  held  that  a  subscription  to  rail- 
road stock,  made  upon  condition  "that  the 
line  of  the  road  shall  be  located  and  built 
within  one  mile  of  the  postoffice  in  the  village 
of  Three  Rivers,"  would  be  assessable  when 
the  road  should  be  finally  located  within  one 
mile  thereof,  although  not  yet  constructed: 
Ibid. 

106.  It  is  no  defence  to  an  action  to  recover 
an  assessment  upon  subscriptions  to  stock 
that  stock  had  been  awarded  by  the  commis- 
sioners for  receiving  subscriptions  to  persons 
whose  names  were  not  on  the  stock  book  or  to 
those  who  bad  not  actually  paid  in  the  per 
cent,  required  by  law  on  subscribing ;  one  who 
has  received  what  he  subscribed  for  cannot 
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complain  of  an  award  to  those  who  could  not 
have  compelled  it :  Ibid. 

108.  It  was  held  not  to  defeat  an  action  by 
a  railroad  corporation  for  an  assessment  upon 
subscriptions  to  stock,  that,  pending  the  ac- 
tion, the  plaintiff  consolidated  with  another 
company.  The  cause  of  action  passed  to  the 
new  company,  and  the  objection,  if  valid  in 
any  form,  should  have  been  considered  matter 
in  abatement  merely,  and  should  have  been 
pleaded  accordingly :  Ibid. 

107.  A  subscriber  to  the  stock  of  a  railroad 
company,  when  sued  for  an  unpaid  assess- 
ment on  shares  forming  part  of  an  increase  of 
the  capital  stock,  cannot  defend  on  the  ground 
that  the  proceedings  to  increase  the  stock 
were  irregular  or  invalid;  he  is  estopped  from 
disputing  them :  Chubb  v.  Upton,  95  IT.  S.  063. 

That  a  valid  consolidation  must  be  proved 
to  sustain  an  action  by  a  consolidated  com- 
pany upon  an  assessment  on  stock  in  one  of 
its  constituent  companies,  see  supra,  §  85, 

3.  Assignment. 

108.  Whether  stock  subscriptions  are  as- 
signable, quere:  Rodger*  v.  Wells,  44  M.  411. 

109.  They  are  if  the  amount  due  thereon 
has  been  regularly  called  in  by  assessment,  so 
that  it  stands  as  a  liquidated  demand  that  may 
be  sued ;  but  the  assignment  would  be  subject 
to  equities  and  could  not  deprive  the  debtor  of 
any  stockholder's  rights:  Wells  v.  Badgers,  60 
M.  294. 

110.  One  who  declares  upon  an  assignment 
to  him  by  a  consolidated  company  of  a  claim 
for  an  amount  due  on  a  subscription  to  stock 
in  one  of  the  original  companies  must  show 
that  the  statutory  conditions  to  consolidation 
were  substantially  observed ;  and  he  cannot 
recover  on  proof  that  the  claim  was  assigned 
by  one  of  the  constituent  companies  to  his 
assignor,  unless  he  has  declared  on  such  an 
assignment:  Rodgers  v.  Wells,  44  M.  411. 

111.  In  an  action  by  the  assignee  of  a  claim 
for  an  amount  unpaid  on  a  stock  assessment 
the  defendant,  if  a  stockholder  in  the  assign- 
ing company,  may  have  a  right  to  know 
whether  or  not  he  is  to  be  sued  by  a  purchaser 
for  value,  and  he  can  therefore  show  the  con- 
sideration of  the  assignment:  Wells  v.  Rodg- 
ers,  50  M.  294. 

IIL  Pbooueement   and  use  of  bight 

OF  WAY. 

(a)  Bight  of  way  in  general. 

112.  Property  of  individuals,  taken  by  rail- 
road corporations  for  the  purpose  of  construct- 


ing their  roads,  is,  in  legal  contemplation, 
taken  not  for  private  but  for  public  use.  The 
tenure  of  the  corporations  in  the  land  is  in  the 
nature  of  a  trust  for  public  use,  subject  to  the 
supervision  of  government :  Svmn  v.  Williams, 
2M.437. 

118.  Certain  lands  lying  east  of  the  village 
of  Hillsdale  were,  in  the  year  1888,  taken  and 
appropriated  by  the  state  for  the  use  of  the 
Michigan  Southern  Railroad,  which  was  com- 
pleted and  brought  into  use  over  said  lands  in 
1844;  and  in  1846  all  the  right,  title  and  inter- 
est of  the  state  in  the  railroad  was  trans- 
ferred to  the  Michigan  Southern  Railroad 
Company.  It  was  held  that,  under  the  law  of 
1888,  providing  for  the  acquisition  of  lands  for 
the  purposes  of  railroads,  and  the  settlement 
of  claims  for  the  appropriation  of  property  for 
such  uses,  the  lands  in  question  vested  in  the 
state,  whether  the  claim  for  damages  for  their 
appropriation  had  been  adjudicated  upon  and 
satisfied  or  not ;  that  the  transfer  of  the  road 
by  the  state  to  the  company  imposed  upon  the 
latter  no  obligation  to  pay  said  damages,  and 
that  the  company  took  such  lands  relieved  of 
any  claim  or  lien  for  such  claim:  People  v. 
Michigan  Southern  R.  Co.,  8  M.  496;  Smith  v. 
McAdam,  8  M.  506. 

114.  The  statutes  providing  for  the  con- 
struction of  the  state  railroads,  and  constitut- 
ing a  board  to  which  claims  might  be  presented 
for  lands  taken,  considered :  People  v.  Michi- 
gan Southern  R.  Co.,  8  M.  496. 

116.  Lands  taken  by  the  state  for  its  rail- 
roads passed  by  the  sale  of  the  roads  to  the 
purchasers,  notwithstanding  the  owners  of 
the  lands  had  failed  to  present  their  claims 
and  obtain  compensation:  Ibid.;  Smith  «. 
McAdam,  8  M.  506. 

116.  The  Michigan  Central  Railroad  Com- 
pany is  the  legal  owner  of  its  road  by  purchase 
and  grant  from  the  state,  and  has  by  its 
charter  the  entire  and  exclusive  right  of  pos- 
session and  control  of  such  road :  William  v. 
M.  C.  R.  Co.,  2  M.  259. 

117.  An  owner  cannot,  by  dedicating  land 
to  public  use,  affect  a  railroad  company's  exist- 
ing right  of  way  thereover:  Detroit  v.  Detroit 
AM.R.  Co.,  28  M.  17a 

(b)  Procurement  by  grant  or  agree- 
ment. 

US.  Under  U.  S.  Rev.  Stat.  §  2477  a  rail- 
road company  is  entitled  to  a  grant  of  the 
right  of  way  over  public  lands,  and  the  con- 
struction of  the  road  is  a  sufficient  considera- 
tion for  such  grant:  Flint  A  P.  M.  R.  Co.  v. 
Gordon,  41  M.  420. 


Digitized  by 


Google 


RAILROADS,  III  (b),  (c),  i. 


395 


119.  No  patent  is  needed  in  such  case 
where  the  grant  is  accepted  by  the  construc- 
tion of  the  road ;  nor  is  the  grant  defeated  by 
mere  relation  back  of  a  homesteader's  subse- 
quent patent  to  the  time  of  his  entry ;  but  he 
is  entitled  to  compensation  for  improvements: 
Ibid. 

120.  All  grants  to  a  railroad  of  the  right  of 
way  over  premises  must  be  construed  reason- 
ably, and  in  the  light  of  surrounding  circum- 
stances. (For  construction  in  a  particular 
case,  see  Conveyances,  §  848):  Newaygo 
Mamxf.  Co.  v.  Chicago  dk  W.  M.  R.  Co.,  64  M. 
114 

131.  An  agreement  for  a  railroad  right  of 
way  cannot  rest  partly  in  writing  and  partly 
in  parol,  and  if  so  made  the  written  contract 
supersedes  the  oral:  Waldron  v.  Toledo,  A. 
A.  OsG.T.R.  Co.,  55  M.  480. 

122.  A  deed  of  a  right  of  way  to  a  railroad 
company,  on  condition  that  the  company  lay 
a  side-track  in  some  convenient  place  to  be 
chosen  by  the  grantor,  on  his  premises,  within 
a  specified  time,  or  in  default  forfeit  the  grant, 
is  construed  to  mean  that  the  period  within 
which  the  track  must  be  laid  shall  not  begin 
to  run  until  the  grantor  has  designated  the 
place  for  it :  Ibid. 

123.  A  deed  to  a  railroad  company  "  of  100 
feet  in  width,  being  fifty  feet  on  each  side  of 
the  line  which  may  be  hereafter  established 
by  said  company  for  the  route  of  their  rail- 
road over  and  across "  a  specified  forty-acre 
tract,  conveys  a  mere  floating  right  that  can 
only  become  operative  as  a  conveyance  of  title 
by  the  actual  location  of  the  route  across  such 
tract:  Detroit,  H.  <fc  I.  R.  Co. ,«.  Forbes,  80 
M.  185. 

124.  A  condition  in  a  conveyance  to  a  rail- 
road company  that  the  company  "  shall  build, 
erect  and  .maintain  a  depot  or  station-house 
on  the  land  herein  described,  suitable  for  the 
convenience  of  the  public,  and  that  at  least 
one  train  each  way  shall  stop  at  such  depot  or 
station  each  day  when  trains  run  ou  said  road, 
and  that  freight  and  passengers  shall  be  regu- 
larly taken  at  such  depot,"  is  not  specifically 
enforceable  as  such  against  the  grantee;  the 
courts  cannot  undertake  the  management  of 
railroading  details,  and  the  requirement  as  to 
the  depot's  suitability  is  too  indefinite:  Blanch- 
ard  v.  Detroit,  L.  &  L.  M.  R.  Co.,  81  M.  48. 

125.  Where  a  railway  company  seeking  to 
condemn  lands  does  not  obtain  authority  from 
the  owner  in  fee,  it  can  obtain  no  rights  of  con- 
trol over  the  land  by  any  license  or  grant  from 
the  holder  of  a  contingent  dower  interest  or  a 
tenant  at  will:  Toledo,  A.  A.  A  G.  T.  R.  Co. 
v.  Dunlap,  47  M.  456. 


126.  The  charter  of  a  railroad  company 
empowered  it  to  settle  with  any  owner  his 
claim  of  damages  for  the  occupation  of  land ; 
therefore  a  grant  to  the  company,  by  one  of 
several  tenants  in  common,  of  the  right  of 
way  as  to  his  interest  over  the  common  estate, 
slthougb  it  passes  no  fee  and  confers  no  right 
as  to  the  other  tenants,  is  nevertheless  valid, 
and  operates  as  to  the  tenant  executing  it  as 
a  release  of  his  damages :  Draper  v.  Williams, 
2  M.  586. 

As  to  proceedings  to  avoid  deed  of  right  of 
way,  see  Mandamus,  §  98, 

(c)  Condemnation  proceedings. 

1.  General  matters. 

127.  The  territorial  legislature  had  power 
to  appropriate  private  property  for  public  use 
on  securing  proper  compensation,  and  could 
lawfully  authorize-  a  railroad  corporation  t  > 
take  such  property  for  such  use:  Swan  v. 
Williams,  3  M.  427. 

128.  Condemnation  proceedings  are  not 
judicial  in  the  ordinary  sense :  Toledo,  A.  A. 
&G.T.R,  Co.  v.  Dunlap,  47  M.  456. 

129.  The  inquiry  in  proceedings  to  con- 
demn lands  for  railroads  is  as  to  an  appraisal 
or  estimate  of  values  and  a  determination  of 
the  necessity  of  the  proposed  taking:  Ibid. 

ISO.  Proceedings  to  condemn  land  for  rail- 
road uses  are  purely  statutory;  the  remedies 
therein  provided  are  exclusive,  and  cannot  be 
extended  beyond  those  contained  in  the  stat- 
ute: Derby  v.  Gage,  60  M.  1. 

131.  But  for  the  specific  provisions  of  our 
constitution  the  state  could  have  provided  that 
the  inquiries  as  to  necessity  and  value  should 
be  made  by  any  medium  it  might  select: 
Toledo,  A.  A.  <t  G.  T.  S.  Co.  v.  Dunlap,  47  M. 
456.  See  People  v.  Michigan  Southern  R.  Co., 
8  M.  496. 

132.  If  necessary,  intangible  rights  may  be 
condemned  provided  compensation  is  made: 
Dunlap  v.  Toledo,  A.  A.  &Q.T.R.  Co.,  50  M. 
470. 

133.  Whether  a  homesteader's  inchoate 
title  is  such  an  interest  as  can  be  appropriated 
under  the  general  railroad  law  by  adverse 
proceedings,  quere:  Flint  &  P.  M.  R.  Co.  v. 
Gordon,  41  M.  420. 

184.  The  corporate  existence  of  a  company 
and  its  right  to  exercise  corporate  franchises 
cannot  properly  be  passed  on  by  the  inferior 
tribunals  for  assessing  damages  in  condemn- 
ing lands,  and  cannot  therefore  be  considered 
on  certiorari  to  review  their  action:  Schroeder 
v.  Grand  H.  dk  M.  R.  Co.,  44  M.  887. 
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136.  The  title  of  a  land-holder  cannot  be 
litigated  in  proceedings  before  commissioners 
to  condemn  the  land  for  railway  purposes ; 
and  bis  averment,  m  answer  to  the  petition 
for  the  condemnation  of  a  particular  lot,  that 
this  and  certain  other  specified  lots,  lying 
together,  constituted  his  homestead,  and  that 
he  occupied  them  as  such,  was  held  sufficient 
to  raise  the  question  of  injury  to  the  contigu- 
ous lots :  Port  Huron  <fc  S.  W.  R.  Co.  v.  Voor- 
heia,  50  M.  508. 

136.  An  order  under  II.  S.  §  8840,  allowing 
possession  to  be  taken  of  lands  sought  to  be 
condemned  pending  proceedings  therefor, 
when,  after  failure  of  a  first  attempt  to  con- 
demn them,  by  reason  of  defects  in  the  pro- 
ceedings, a  second  attempt  is  made,  cannot,  if 
it  can  be  granted  at  all,  be  granted  without 
full  notice  and  an  adequate  hearing;  and  the 
probate  court  has  never  power  to  make  such 
an  order:  Detroit,  L.  <fc  N.  R.  Co.  v.  Living- 
ston Probate  Judge,  63  M.  676. 

137.  Where  a  railroad  corporation  had,  in 
good  faith,  obtained  an  assessment  of  dam- 
ages for  land  needed  for  their  road  long  before 
they  wanted  the  use  of  it,  and  afterwards, 
when  any  delay  would  have  been  injurious  to 
them,  and  while  the  confirmation  of  the  in- 
quisition was  pending  in  the  supreme  court, 
to  which  it  had  been  reserved,  had  tendered 
the  damages  assessed  and  proceeded  to  use 
the  land,  an  injunction  to  restrain  the  use  was 
refused,  notwithstanding  the  inquisition  was 
not  valid  until  confirmed;  inasmuch  as  the 
corporation  could  only  be  delayed,  and  could 
not  be  prevented  from  finally  obtaining  the 
land:  Mercer  v.  Williams,  W.  85. 

As  to  compensation  allowed  where  right  of 
way  is  taken  for  street  or  highway  crossing, 
see  Highways,  §§  62-64. 

2.  The  petition;  map  and  survey. 

138.  A  petition  to  acquire  title  to  land  for 
railroad  purposes  must  allege  that  the  taking 
is  necessary  for  the  public  use :  Grand  Rapids, 
N.  &L.S.R.  Co.  v.  Van  Driele,  24  M.  409. 

139.  A  petition  which  alleges  that  the 
property  sought  is  "  required  "  for  public  use 
is  sufficient.  "  Required  "  is  synonymous  with 
"  necessary:"  Flint  &  P.  M.  R.  Co.  v.  Detroit 
<fcB.  C.  it  Co.,  64  M.  350. 

140.  Petition  for  condemnation  of  land  for 
use  of  railroad  set  forth  and  held  sufficient  in 
form  and  substance :  East  Saginaw  &  St.  C. 
R.  Co.  v.  Benham,  28  M.  459. 

141.  Where  it  is  sought  to  appropriate  the 
land  of  several  persons  for  a  right  of  way  for 
a  railroad,  the  petition  therefor  must  distinctly 


describe  each  parcel  and  the  purposes  for 
which  it  is  wanted,  and  must  give  the  reasons 
for  the  necessity  of  proceeding  to  take  it  under 
the  statute:  Chicago  &  M.  L.  S.  R.  Co.  v.  San- 
ford,  28  M.  4ia 

142.  A  petition  for  a  right  of  way  for  a 
railroad  is  too  defective  to  maintain  proceed- 
ings if  it  does  not  distinguish  the  lands  of  the 
several  owners,  nor  show  the  cause  of  proceed- 
ing against  each ;  and  when  a  verdict  under  it 
is  set  aside,  the  case  cannot  be  referred  back 
to  a  new  jury,  but  the  parties  must  proceed 
by  a  new  application :  Ibid. 

143.  The  petition  need  not  show  an  inten- 
tion to  build  the  entire  road  if  a  division  of 
fifteen  miles  has  been  lawfully  designated; 
but  in  such  case  it  must  appear  in  the  petition 
affirmatively  that  such  division  has  been  law- 
fully made  in  such  manner  as  to  conform  to 
the  statute:  Ibid. 

144.  A  petition  by  a  railroad  company  to 
acquire  title,  for  railroad  purposes,  to  lands 
used  and  occupied  as  a  street,  is  fatally  de- 
fective if  it  does  not  disclose  whether  it  is 
designed  to  appropriate  the  lands  as  the  re- 
spondent's property,  or  whether  they  were  in- 
cluded in  the  petition  for  the  purpose  of  having 
an  assessment  of  the  respondent's  damages,  by 
reason  of  his  ownership  of  premises  fronting 
on  the  street ;  if  the  latter,  the  petition  must 
show  that  he  owns  such  premises :  Mansfield, 
C.&L.M.  R.  Co.  v.  Clark,  28  M.  519. 

145.  A  petition  for  condemnation  is  juris- 
dictionally  defective  if  it  only  describes  the 
land  as  a  strip  100  feet  wide,  commencing  on 
the  east  line  of  the  W.  \  of  the  S.  W.  i  of  sec- 
tion 22,  running  N.  59°  10'  W.  across  certain 
designated  governmental  subdivisions,  and 
lying  50  feet  on  each  side  of  the  center  line  of 
a  specified  railroad  as  located  by  a  certain  sur- 
vey and  indicated  by  stakes.  And  a  report  by 
the  jury  which  describes  the  land  in  this  way, 
and  gives  no  map  and  does  not  name,  as  far 
as  possible,  the  owners  of  land  to  be  con- 
demned, will  not  sustain  an  award:  Toledo, 
A.A.&N.  M.  R.  Co.  v.  Munson,  57  M.  48. 

146.  The  fact  of  petitioner's  inability  to  ac- 
quire title  amicably  by  agreement  with  the 
owner  is  jurisdictional  and  must  be  alleged, 
and  may  be  controverted :  Chicago  &  M.  L. 
S.  R.  Co.  v.  Sanford,  28  M.  418;  Grand 
Rapids,  L.  &  D.  R.  Co.  v.  Weiden,  69  M.  573 
(April  20,  '88). 

147.  Where  the  statements  of  the  petition 
that  the  corporation  has  sought  in  good  faith 
to  acquire  the  title,  and  that  the  land-owner 
demanded  an  exorbitant  price,  are  denied  by 
the  answer,  and  where  evidence  is  given  of 
the  sum  offered  and  of  the  price  asked,  it  is 
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error  to  exclude  testimony  of  the  value  of  the 
property  and  of  other  lots  in  the  vicinity,  of- 
fered to  support  the  answer ;  and  this  error  is 
reviewable  on  certiorari:  Grand  Rapids,  L. 
&D.R.CO.  v.  Weiden,  69  M.  578. 

148.  The  petition  need  not  state  the  partic- 
ulars of  the  unsuccessful  negotiations  to  ac- 
quire title — what  offers  were  made  or  de- 
clined— but  it  is  enough  to  state  that  the 
owner  asked  what  petitioner  considered  an 
unreasonable  price,  and  that  he  refused  to  ac- 
cept a  reasonable  sum  offered :  Ibid. 

149.  Where  the  evidence  showed  that  be- 
fore the  petition  was  filed  no  sufficient  effort 
was  made  to  settle  with  the  owner,  but  that 
such  effort  was  made  before  the  proceeding 
was  moved  in  the  probate  court,  this  court  re- 
luctantly allowed  the  petition  to  stand  with- 
out being  resworn  or  presented  anew:  G.  R. 
&I.R.  Co.  v.  Weiden,  70  M.  890. 

And  as  to  petition,  see  infra,  §§  232-286. 

160.  The  map  and  survey  required  by 
C.  L.  1871,  §  2312,  must  embody  or  be  accom- 
panied by  such  full  and  accurate  notes  and 
data  as  will  furnish  complete  means  for  iden- 
tifying the  precise  position  of  every  part  of 
the  line,  with  courses  and  distances  through- 
out, so  that  there  can  be  no  doubt  as  to  where 
any  portion  of  it  is  to  be  found :  Convert  v. 
Grand  Rapids  A  I.  R.  Co. ,  18  M.  459. 

3.  Parties. 

151.  The  power  of  a  railroad  company  to 
begin  proceedings  for  the  condemnation  of 
lands  within  the  state  is  not  lost  by  its  consol- 
idation with  another  railroad  company  into  a 
new  organization  so  as  to  constitute  a  corpora- 
tion subject  to  the  laws  of  the  same  state  as 
the  original  company:  Toledo,  A.  A.  A  G.  T. 
R.  Co.  v.  Dunlap,  47  H.  456. 

162.  All  the  owners  of  any  parcel  sought  to 
be  condemned  must  be  before  the  court ;  the 
necessity  of  taking  undivided  interests  in  the 
same  land  cannot  be  determined  separately : 
Grand  Rapids,  N.  A  L.  S.  R.  Co.  v.  Alley,  84 
M.  16,  18. 

153.  And  a  dismissal  of  the  petition  as  to 
joint  owners  not  served  operates  as  a  dismissal 
as  to  all:  Ibid. 

164.  In  proceedings  to  condemn  lands  for 
a  railroad  right  of  way,  mortgagees  of  the 
land  must  be  defendants;  and  a  discontinu- 
ance as  to  them  without  adjudicating  on  their 
rights  is  fatal  to  the  proceedings:  Michigan 
Air  Line  R.  Co.  v.  Barnes,  40  M.  883. 

4.  Notice. 

155.  The  charter  of  a  railroad  corporation 
is  not  unconstitutional  because  not  expressly 


requiring  notice  to  the  owners  of  proceedings 
to  assess  the  compensation  for  property  taken, 
the  charter  evidently  contemplating  notice;  so 
that  it  is  the  duty  of  the  tribunal  in  which  the 
proceeding  is  taken  to  see  that  it  is  given: 
Swan  v.  Williams,  2  M.  427. 

156.  The  jurisdiction  of  the  probate  oourt 
in  proceedings  to  condemn  lands  for  railroad 
purposes  is  dependent  upon  proof  of  a  valid 
notice  to  the  land-owners ;  and  notice  mailed 
to  a  party  whose  residence  was  in  fact,  and 
was  so  alleged  in  the  petition,  at  Aurora,  New 
York,  directed  to  him  at  Batavia,  Cayuga 
county,  New  York,  is  void :  Morgan  v.  Chi- 
cago A  K.  E.  R.  Co.,  86  M.  428. 

157.  Jurisdiction  to  appoint  commissioners 
of  appraisal  in  proceedings  to  condemn  land 
cannot  be  conferred  by  notice  served  only  on 
a  person  who  is  in  no  way  connected  with  the 
owner  of  the  premises,  and  has  only  gone  on 
them  to  receive  service  by  collusion  with  those 
interested  in  the  condemnation:  Dunlap  v. 
Toledo,  A.A.AG.T.R  Co.,  46  M.  190. 

168.  The  want  of  publication  of  notice  to 
owners  and  parties  interested  cannot  be  in- 
sisted upon  on  appeal  when  all  concerned  have 
voluntarily  appeared  in  the  case:  East  Sagi- 
naw A  St.  C.  R.  Co.  v.  Benham,  28  M.  459. 

5.  Jury  and  its  functions. 

169.  The  right  to  a  jury  trial  in  railroad 
condemnation  cases  is  a  substantial  one  that 
cannot  be  refused  or  evaded  when  asserted  in 
proper  time :  Fort  Huron  A  N.  W.  R.  Co.  v.  ■ 
Callanan,  61  M.  12. 

160.  The  drawing  of  a  jury  must  be  in  the 
presence  of  the  court  at  the  time  of  making 
the  order  therefor :  Convert  v.  Grand  Rapids 
A  I.  R.  Co.,  18  M.  459. 

161.  The  "vicinage"  from  which  jurors 
are  to  be  drawn  is  the  whole  county,  and  not 
the  town  or  neighborhood  in  which  the  land 
is  to  be  taken :  Ibid. 

162.  The  jurors  must  be  freeholders:  Pen- 
insular R.  Co.  v.  Howard,  20  M.  1& 

163.  And  the  order  of  the  court  should 
direct  freeholders  to  be  summoned:  Mansfield, 
C.AL.M.  R.  Co.  v.  Clark,  23  M.  519. 

164.  In  drawing  jurors  from  the  petit- 
jury  box  those  not  freeholders  must  be  set 
aside,  and  the  drawing  is  to  continue  until  the 
requisite  number  of  qualified  jurors  is  ob- 
tained: Peninsular  R.  Co.  v,  Howard,  20 
M.  18. 

166.  Where  the  claimant  to  lands,  the  title 
to  which  a  railroad  company  bad  petitioned 
to  acquire,  was  present  at  the  impanelling  of  a 
jury  of  inquest,  and  no  challenge  was  inter- 
posed, the  objection  to  the  confirmation  of  the 
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jury's  report,  that  the  jurors  were  not  affirm- 
atively shown  to  be  freeholders,  is  not  well 
taken  in  the  absence  of  any  showing  that  any 
of  them  were  disqualified :  Mansfield,  C.  <fc  L. 
M.  R.  Co.  v.  Clark,  28  M.  519. 

166.  A  stockholder  in  the  railroad  com- 
pany is  not  a  competent  juror,  and  if  one  is 
drawn  be  should  disclose  his  interest,  and  the 
company  at  its  peril  should  challenge  him.  An 
inquest  by  a  jury,  one  of  whose  members  was 
a  stockholder  in  the  company,  is  void :  Penin- 
sular R.  Co.  v.  Howard,  20  M.  18. 

167.  One  who  has  given  his  note  to  a  rail- 
road company  to  aid  in  the  construction  of  its 
road  is  disqualified  as  a  juror  in  proceedings  to 
condemn  land  for  its  right  of  way ;  and  the 
disqualification  cannot  be  removed  by  stipu- 
lation between  the  parties:  Michigan  Air  Line 
R.  Co.  v.  Barnes,  40  M.  883. 

168.  A  subscriber  to  a  railroad-aid  fund, 
who  takes  no  stock  in  the  road,  acquires  no 
legal  interest  in  another  projected  road  from 
the  fact  merely  that  it  is  to  be  leased  to  the 
road  which  be  has  aided ;  and  he  is  not  there- 
fore incompetent  to  act  as  a  juror  in  condem- 
nation proceedings  by  such  other  road:  De- 
troit, W.  T.&J.R.  Co.  v.  Crane,  60  M.  182. 

160.  Jurors  may  be  challenged  for  cause 
in  these  proceedings,  but  not  peremptorily : 
Convert  v.  G.  R.  «*  I.  R.  Co.,  18  M.  459;  Pen- 
insular R.  Co.  v.  Howard,  20  M.  18. 

170.  A  challenge  is  properly  overruled  if 
the  judge  knows  at  the  time  of  nothing  which 
would  give  the  juror  a  bias ;  and  if  the  chal- 
lenger knows  of  facts  which  would  do  so,  it 
is  not  enough  to  present  them  for  the  first 
time  as  a  reason  for  refusing  to  confirm  pro- 
ceedings which  have  been  long  in  progress  at 
considerable  cost,  and  in  which  the  juror  has 
taken  part  without  any  showing  of  legal  cause 
against  his  acting:  Detroit,  W.  T.  &  J.  R.  Co. 
v.  Crane,  60  M.  182. 

171.  On  an  inquest  of  the  value  of  prop- 
erty required  for  a  railroad,  after  a  juror  had 
been  struck  from  the  panel  by  one  of  the  par- 
ties, and  the  jury  completed,  it  was  held  that 
he  could  not  be  resummoned  by  the  officer  in 
the  place  of  one  who  had  been  excused :  In  re 
Detroit  AP.R.Co.,2  D.  867. 

172.  In  these  proceedings  the  oath  of  the 
jurors  is  not  to  be  construed  by  itself,  but  as 
part  of  the  proceedings  in  which  it  is  taken ; 
and  if,  when  so  construed,  everything  required 
by  the  statute  is  embraced  in  substance  if  not 
in  form,  it  is  sufficient :  East  Saginaw  &  St. 
C.  R.  Co.  v.  Benham,  28  M.  459. 

173.  The  jury,  in  proceedings  to  condemn 
lands,  are  not  bound  by  the  testimony  sub- 
mitted to  them,  but  are  also  expected  to  use 


their  own  judgment  and  knowledge  from  a 
view  of  the  premises  and  from  their  own  ex- 
perience as  freeholders:  Toledo,  A.  A.  &  G. 
T.  R.  Co.  v.  Dunlap,  47  M.  456. 

174.  Where  the  jury  in  proceedings  to  con- 
demn land  for  a  railroad  take  all  measures 
that  they  would  if  they  were  personally  con- 
cerned to  acquire  a  knowledge  of  the  value  of 
the  land  and  of  the  injury  the  road  is  likely 
to  cause  it,  it  is  presumable  that  further  evi- 
dence as  to  the  public  importance  of  the  work 
and  as  to  amounts  of  compensation  to  other 
owners  will  no  more  influence  their  judgment 
than  such  evidence  would  if  they  were  merely 
buying  and  selling:  Detroit,  W.  T.  <fc  J.  R. 
Co.  v.  Crane,  60  M.  182. 

175.  An  inquest  of  damages  for  land  con- 
demned for  railway  uses  may  be  conducted  by 
a  jury  without  legal  assistance,  {and  liberal 
practice  in  the  admission  or  rejection  of  testi- 
mony is  allowable ;  and  the  conclusions  of  the 
jury  thereon  will  not  be  disturbed  except  for 
rulings  that  were  manifestly  inaccurate  and 
did  substantial  injustice:  Michigan  Air  Line 
R.  Co.  v.  Barnes,  44  M.  222. 

176.  The  jury  or  commissioners  in  pro- 
ceedings to  condemn  land  for  railway  uses  are 
judges  of  the  law  as  well  as  of  the  facts: 
Toledo,  'A.  A.  A  G.  T.  R.  Co.  v.  Dunlap,  47 
M.  456;  Port  Huron  <fc  S.  W.  R.  Co.  v.  Voor- 
heis,  50  M.  606. 

6.  Functions  of  court. 

And  see  supra,  §§  175,  176;  infra,  §§  195- 
201. 

177.  The  functions  of  the  judge  in  attend- 
ance upon  a  jury  in  condemnation  proceed- 
ings are  at  most  advisory;  and  where  the 
proceedings  of  the  jury  are  not  based  on  false 
principles,  the  supreme  court,  on  review,  will 
not  consider  questions  raised  on  merely  tech- 
nical objections  to  the  admission  or  rejection 
of  testimony  though  in  accordance  with  the 
judge's  rulings:  Toledo,  A.  A.  &  G.  T.  R.  Co. 
v.  Dunlap,  47  M.  456. 

178.  If,  in  proceedings  to  condemn  land,  a 
jury  has  been  summoned  under  proper  cir- 
cumstances, has  conducted  its  inquiries  le- 
gally and  with  due  regard  to  private  rights, 
and  has  reached  a  legitimate  conclusion  as  to 
the  necessity  for  the  condemnation  and  the 
compensation,  the  appropriation  of  the  land 
on  payment  of  such  compensation  will  be 
lawful  and  will  not  be  affected  by  collateral 
action  by  the  judge  or  court :  Ibid. 

179.  The  award  of  the  jury  in  proceedings 
to  condemn  lands  for  railroad  uses  will  not  be 
set  aside  merely  because  of  the  admission  of 
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testimony  that  would  not  have  been  admissi- 
ble under  strict  legal  rules,  unless  it  appears 
to  have  caused  substantial  injustice :  Detroit, 
W.  T.  &  J.  R.  Co.  v.  Crane,  60  M.  183. 

180.  Proceedings  to  condemn  land  for  rail- 
way uses  are  special  and  unlike  ordinary  trials 
at  law;  the  inquest  may  be  conducted  by 
commissioners  or  a  jury  without  the  aid  of 
counsel,  so  that  the  practice  must  be  simple 
and  a  large  discretion  allowed  in  admitting  or 
rejecting  testimony :  Port  Huron  <fc  8.  W.  R 
Co.  v.  Voorheis,  50  M.  506. 

181.  It  is  not  error  for  the  court  to  refuse 
to  instruct  the  jury  or  commissioners  on  the 
condemnation  of  land  for  railway  uses:  Flint 
JbP.M.R.  Co.  v.  Detroit  <fc  B.  C  R.  Co.,  64 
M.  350. 

182.  The  probate  court  cannot  direct  a  con- 
tinuance in  condemnation  proceedings  before 
commissioners  appointed  by  it:  M.  C.  R,  Co. 
v.  Tuscola  Probate  Judge,  48  M.  688. 

7.  Verdict  or  report. 

183.  The  verdict  in  proceedings  to  con- 
demn land  for  railroad  purposes  must  be 
unanimous,  and  a  verdict  signed  by  less  than 
all  the  jurors  is  a  nullity :  Chicago  tk  M.  L.  S. 
R  Co.  v.  Sanford,  23  11  418. 

184.  Under  a  petition  to  acquire  title  for 
railroad  purposes,  but  failing  to  show  for  what 
purpose  the  lands  specified  are  included  in  the 
petition,  an  award  of  a  jury  disclosing  that 
they  had  assessed  the  damages  which  they 
thought  the  respondent  entitled  to  on  account 
of  his  "  claiming"  to  own  certain  lands  used 
and  occupied  as  a  street,  without  determining 
whether,  in  fact,  he  did  own  it,  and  from 
which  it  does  not  appear  whether  the  dam- 
ages awarded  were  the  estimated  value  of  the 
land,  or  only  that  of  some  doubtful  claim  they 
supposed  him  to  be  setting  up,  cannot  be  sus- 
tained: Mansfield,  C.  <fc  L.  M.  R.  Co.  v.  Clark, 
28  M.  519. 

185.  A  finding  in  the  verdict  that  "  it  is 
necessary  that  said  real  estate  and  property 
should  be  taken  for  the  purposes  of  said  com- 
pany "  is  not  such  a  finding  of  the  necessity  for 
the  taking  of  said  property  for  the  public  use, 
either  in  form  or  substance,  as  is  required  by 
Const,  art.  18,  §  2.  The  report  of  the  jury  or 
commissioners  must  distinctly  find  that  the 
taking  is  necessary  for  the  public  use  and 
benefit:  and  to  make  such  a  report  they  must 
be  satisfied,  not  only  that  the  particular  land 
is  needed  for  the  construction  of  the  work,  but 
also  that  the  work  itself  is  one  of  public  im- 
portance: Ibid. 

188.  A  finding  by  a  jury  that  they  "  did 


ascertain  and  determine  that  it  is  necessary 
for  said  company  to  take  said  real  estate  for 
public  use,  to  wit,  for  the  purpose  of  said 
company's  incorporation  as  and  for  right  of 
way,"  is  a  sufficient  finding  that  the  land  was 
required  for  the  public  use:  East  Saginaw  <fc 
St.  C.  R.  Co.  v.  Benham,  28  M.  459. 

187.  The  verdict  of  a  jury  "that  it  was 
and  is  necessary  to  take  and  use  said  land  for 
the  purpose  of  operating  and  constructing 
said  railroad  by  eaid  company "  is  not  suffi- 
cient either  in  form  or  substance :  Crand  Rap- 
ids. N.AL.S.R.  Co.  v.  Van  DrieU,  24  M. 
409. 

188.  Where  commissioners  were  appointed 
to  determine  the  necessity  of  taking  land  for 
a  railroad  company,  their  finding  "  that  the 
taking  of  said  strip  or  parcel  of  land  was  re- 
quired and  necessary  for  the  constructing  and 
operating  of  said  railroad  and  a  necessary 
public  use  thereof"  was  held  sufficient:  Mor- 
gan's Appeal,  39  M.  675. 

188.  A  description  in  an  award  condemn- 
ing lands  for  railway  purposes  allowed  a  strip 
80  feet  wide  on  each  side  of  a  given  line  across 
the  entire  premises,  except  that  in  crossing  a 
spcified  parcel  a  strip  only  25  feet  wide  was 
allowed  south  of  the  line.  It  also  described 
another  parcel  by  making  the  boundary  begin 
and  end  at  the  east  end  of  the  northerly  out- 
side line  of  the  former,  and  by  giving  the 
courses  and  distances.  Held  sufficient:  Mich- 
igan Air  Line  R.  Co.  v.  Barnes,  44  M.  222. 

190.  Where  a  jury  is  required  merely  to 
determine  the  damages  or  compensation  for 
taking  property  for  a  railroad  company,  a 
finding  in  general  terms  is  sufficient,  and  it 
need  not  specify  the  amcunt  allowed  for  each 
item  of  injury.  And,  unless  there  are  indica- 
tions to  the  contrary,  the  presumption  is  that 
all  evident  facts  bearing  on  the  amount  of 
damages  were  taken  into  account:  Ibid.; 
Flint  <fc  P.  M.  R.  Co.  v.  Detroit  <fc  B.  C.  R. 
Co.,  64  M.  850. 

181.  In  taking  lands  for  a  right  of  way  for 
a  railroad,  each  owner  has  a  right  to  have  a 
finding  as  to  the  value  of  his  land  and  the 
necessity  for  taking  it;  and  a  general  finding, 
giving  a  single  sum  for  taking  the  land  of  sev- 
eral owners,  is  invalid :  Chicago  &  M.L.  S.  R. 
Co.  v.  Sanford,  23  M.  418. 

182.  Where  the  interest  of  two  persons  In 
lands  is  treated  as  joint  by  the  petition  asking 
that  they  be  condemned  for  railroad  purposes, 
and  the  persons  appear  jointly  and  jointly  de- 
mand a  jury,  it  is  not  improper  for  the  jury 
to  award  an  undivided  sum  to  the  two;  their 
own  action  precludes  them  from  insisting  that 
their  interests  should  have  been  separately  re- 
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garded :  East  Saginaw  A  St.  C.  R.  Co.  v.  Ben- 
ham,  28  M.  459. 

193.  An  award  of  damages  is  not  invalid 
for  having  been  reached  by  averaging  the 
amounts  as  marked  by  each  commissioner,  if 
the  commissioners  did  not  agree  beforehand 
upon  this  mode  of  compromise,  bat  merely  re- 
sorted to  it  as  a  proper  method  of  arriving  at 
a  just  result,  after  stating  to  each  other  the 
amounts  which  they  had  individually  fixed : 
Marquette,  H.  A  O.  R.  Co.  v.  Houghton  Pro- 
bate Judge,  53  M.  217. 

194.  An  award  of  damages  for  land  con- 
demned for  railway  uses  was  sustained  where 
it  expressed  the  gross  sum  allowed  to  all  joint 
claimants  and  specified  how  much  of  it  was 
for  each  of  those  interested  as  mortgagees: 
Michigan  Air  Line  R.  Co.  v.  Barnes,  44  M. 
223. 

195.  The  confirmation  of  a  report  in  con- 
demnation proceedings  is  not  a  matter  of  strict 
right  even  upon  a  regular  record.  If  substan- 
tial reasons  are  shown  against  it  by  facts  not 
in  the  record  itself,  the  court  has  power  to  do 
justice  and  refuse  confirmation,  and  on  appeal 
the  same  power  exists :  Port  Huron  A  N.  TV. 
R.  Co.  v.  Callinan,  61  M.  12. 

196.  The  probate  court  in  condemnation 
cases  has  power  to  set  aside  the  report  of  com- 
missioners for  good  cause  shown ;  if,  for  ex- 
ample, the  amount  awarded  is  unreasonable, 
and  indicates  prejudice  or  impartiality  or  ac- 
tion upon  a  wrong  basis  of  estimation:  Mar- 
quette, H.  A  O.  R.  Co.  v.  Houghton  Probate 
Judge,  58  M.  217. 

197.  The  finding  of  a  jury  in  these  cases  is 
not  conclusive  as  to  the  amount  of  damages ; 
and  such  finding  will  be  set  aside  where  it  ap- 
pears that  the  award  is  in  disregard  of  uncon- 
tradicted testimony  and  of  proper  elements  of 
damage :  Grand  Rapids  AI.R.  Co.  v.  Weiden, 
70  M.  890. 

198.  The  showing  upon  a  motion  to  set 
aside  an  award  is  ordinarily  made  by  affidavits 
and  counter-affidavits,  but  it  is  discretionary 
with  the  court  to  require  oral  testimony  and 
cross-examination :  Marquette,  H.  A  O.  R.  Co. 
v.  Houghton  Probate  Judge,  53  M.  217. 

199.  The  official  report  of  the  commission- 
ers appointed  by  the  probate  court  in  proceed- 
ings to  condemn  land  for  railroad  purposes 
should  not  ordinarily  be  outweighed  by  affi- 
davits as  to  the  value  of  the  land  and  the 
damage  thereto.  Such  evidence  is,  however, 
admissible  on  a  motion  to  set  aside  the  report : 
Ibid. 

200.  Commissioners  in  proceedings  to  con- 
demn land  for  railway  purposes  are  not  like  a 
common-law  jury,  and  their  individual  affida- 


vits are  admissible  to  impeach  their  finding  or 
to  show,  like  any  other  fact,  the  rule  of  dam- 
ages on  which  they  proceeded :  Ibid. 

201.  Where  the  land  has  been  actually  ap- 
propriated by  the  railroad  company  after  pay- 
ing the  award  therefor  under  protest,  the 
company  cannot  claim  that  the  award  should 
be  set  aside,  as  that  would  deprive  the  owners 
of  their  property  without  the  necessity  or  the 
compensation  being  first  determined,  which 
the  constitution  forbids:  Ibid. 

8.  Damages;  costs. 

202.  An  award  of  damages  in  condemna- 
tion proceedings  is  invalid  if,  without  the  con- 
sent of  the  parties,  it  gives  compensation  on 
any  but  a  money  basis:  Toledo,  A.  A.  A  JV.  R. 
Co.  v.  Munson,  57  M.  42. 

203.  When  proceedings  are  had  to  condemn 
land  for  railway  use,  the  damages  awarded 
should  include  all  the  consequences  of  the  ap- 
propriation of  the  land  in  the  manner  in  which 
the  company  will  use  it.  The  company  can- 
not be  required  to  resort  to  a  new  condemna- 
tion whenever  some  new  expenditure  is  to  be 
made  or  change'eff  ected,  unless  it  is  something 
so  plainly  repugnant  to  or  varying  from  the 
purpose  originally  contemplated  as  to  amount 
to  a  change  of  user :  Barnes  v.  Michigan  Air 
LineR.  Co.,  65  M.  251. 

204.  Adequate  compensation  for  land  actu- 
ally taken  under  proceedings  for  its  condemna- 
tion includes  its  value  or  the  amount  to  which 
the  value  of  the  property  from  which  it  is 
taken  is  depreciated.  Where  the  injury  affects 
the  rental  value  or  enjoyment,  the  same  prin- 
ciple applies :  Grand  Rapids  AI.R.  Co.  v.  Hei- 
sel,  47  M.  393. 

206.  Where  land  used  as  a  business  stand 
is  taken,  the  owner  of  the  business  is  entitled, 
apart  from  the  money  value  of  the  property 
itself,  to  compensation  for  the  interruption  of 
such  business  and  its  damage  by  the  change: 
Grand  Rapids  AI.R.  Co,  v.  Weiden,  70  M.  890 
(May  18,  '88). 

206.  The  value  of  land  for  farm  use  is  a 
proper  subject  of  inquiry  in  proceedings  to 
condemn  it  for  railway  purposes:  Michigan 
Air  Line  R.  Co.  v.  Barnes,  44  M.  222. 

207.  Where  commissioners  appointed  to  as- 
sess damages  for  taking  land  for  railroad  pur- 
poses assessed  them  in  view  of  the  tract  taken 
altogether,  but  understated  the  quantity  of 
the  land  by  a  fraction  of  an  acre,  it  was  held 
that  it  did  not  invalidate  their  action :  Mor- 
gan's Appeal,  89  M.  675. 

208.  Where  proceedings  are  taken  to  con- 
demn a  portion  of  a  city  lot  for  a  railroad  right 
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of  way,  and  tbe  lot  is  part  of  a  homestead 
lying  on  both  sides  of  an  alley,  the  award  of 
damages  cannot  be  confined  to  the  land  actu- 
ally taken,  but  must  cover  such  actual  injury 
as  is  done  to  the  entire  homestead,  including 
tbe  easement  in  the  alley :  Port  Huron  <fc  S. 
W.  R.  Co.  v.  Voorheis,  50  M.  606. 

209.  In  assessing  damages  for  tbe  taking 
of  land  for  railroad  purposes,  work  already 
done  by  the  railroad  company  upon  the  land 
in  the  reasonable  belief  that  the  land  would 
be  obtained  by  amicable  means  cannot  be  re- 
garded as  part  of  the  realty  for  the  purpose 
of  increasing  the  damages :  Morgan's  Appeal, 
89  M.  675. 

210.  A  railway  track  or  other  improve- 
ment wrongfully  placed  upon  land  by  a  rail- 
road company,  and  not  abandoned  to  the 
owner  of  the  premises,  cannot  be  treated  as  a 
part  of  the  realty  for  the  purpose  of  increas- 
ing its  value  in  estimating  the  damages  due 
to  the  owner  in  subsequent  proceedings  to 
condemn  the  land  for  the  use  of  the  company : 
Toledo,  A.  A.&G.T.  R.  Co.  v.  Dunlap,  47  M. 
456. 

As  to  recovery  of  damages  for  illegal  ap- 
propriation or  occupancy,  see  infra,  §§  248- 
854. 

As  to  damages  where  one  railroad  crosses 
another,  see  infra,  §§  286-240. 

211.  Execution  will  not  issue  against  a 
railroad  company  to  enforce  payment  of  either 
damages  or  costs  allowed  in  condemnation 
proceedings;  unless  such  payment  is  made  in 
sixty  day*  the  title  of  the  owner  to  the  land 
is  not  divested :  Derby  v.  Gage,  60  M.  1. 

212.  The  owner  of  lands  sought  by  a  rail- 
road company  is  not  put  in  fault  so  as  to  be 
liable  for  the  subsequent  costs  by  refusing  a 
tender;  nor  is  he  deprived  of  any  rights  by 
the  mere  deposit,  pending  appeal,  of  the  sum 
awarded  by  the  jury:  Toledo,  A.  A.  A  G.  T. 
&  Co.  v.  Dunlap,  47  M.  456. 

213.  Where  condemnation  proceedings 
were  affirmed  on  appeal  so  far  as  they  related 
to  the  findings  of  the  jury,  but  were  reversed 
as  to  certain  collateral  orders,  costs  of  the 
supreme  court  and  of  the  proceedings  below 
were  awarded  to  appellant:  Ibid. 

9.  Appeals. 

As  to  Ckbttobabi  to  review  condemnation 
proceedings,  see  that  title,  §§  87,  52,  58,  59,  65. 

214.  Anyone — «.  g.,  a  mortgagee—  whose 
rights  are  affected  by  the  result  of  condemna- 
tion proceedings  may  appeal,  even  though 
there  has  been  a  discontinuance  as  to  him : 
Michigan  Air  Line  R.  Co.  v.  Barnes,  40  M. 
888. 
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215.  Under  H.  S.  §  8887,  requiring  that  a 
notice  of  appeal  from  an  appraisal  or  report  in 
proceedings  to  condemn  lands  for  railroad  uses 
"  shall  specify  the  objections  to  the  proceed- 
ings," an  objection  that  the  court  did  not  have 
jurisdiction  to  appoint  the  commissioners  or 
to  confirm  their  report  is  too  general :  Flint  dt 
P.  M.  R.  Co.  v.  Detroit  &  B.  C.  R.  Co.,  64  M. 
850. 

216.  The  notice  of  appeal  must  point  out 
the  errors  and  defects  complained  of  with 
such  particularity  that  tbe  attention  of  the 
appellee  and  the  oourt  will  be  at  once  pre- 
cisely directed  to  them :  Ibid. 

217.  Whether,  on  these  appeals,  questions 
can  be  brought  up  by  bill  of  exceptions,  quere: 
Michigan  Air  Line  R.  Co.  v.  Barnes,  44  M.  228. 

218.  Objections  to  the  petition  and  award 
must  be  clearly  specified :  Ibid. 

219.  An  objection  that  the  award  of  a 
jury  in  proceedings  to  take  land  "is  against 
the  law  and  evidence  in  the  case"  cannot 
show  what  objections  are  deemed  waived,  and 
is  insufficient  to  raise  any  question:  Ibid. 

220.  An  appeal  from  confirmation  of  an 
award  or  report  brings  before  the  supreme 
oourt  the  entire  case  as  it  stood  before  the  con- 
firmation: Peninsular  R.  Co.  v.  Howard,  80 
M.  18 ;  Port  Huron  &S.W.R.  Co.  v.  Voorheis, 
50  M.  506;  Toledo,  A.  A.  A  N.  M.  R.  Co.  v. 
Munson,  57  M.  42. 

221.  And  jurisdictional  defects  will  defeat 
the  proceedings  at  any  stage,  whether  relied 
on  or  not:  Toledo,  A.  A.  &  N.  M.  R.  Co.  v. 
Munson,  57  M.  42. 

222.  The  objection  that  a  stockholder  in 
the  railroad  sat  as  a  juror  may  be  raised  in  the 
supreme  oourt  for  the  first  time :  Peninsular 
R.  Co.  v.  Howard,  80  M.  18. 

223.  When  a  party  seeks  a  ruling  on  which 
to  base  an  appeal  if  it  is  wrong,  be  cannot 
rely  on  the  judge's  private  knowledge  of  facts, 
but  must  bring  them  into  the  case  in  some  au- 
thoritative and  responsible  form,  so  that  they 
may  become  a  part  of  the  record  for  the  pur- 
poses of  the  review:  Detroit,  W.  T.  «fc  J.  R. 
COi  v.  Crane,  50  M.  182. 

224.  In  reviewing  proceedings  for  the  con- 
demnation of  lands,  the  supreme  oourt  cannot 
oonsider  any  reasons  against  the  confirmation 
of  the  report  of  the  jury  except  those  which 
were  presented  to  the  lower  court:  Ibid. 

225.  Rulings  on  the  admission  of  testimony 
in  proceedings  by  commissioners  or  a  jury  for 
the  condemnation  of  lands  for  railroads  will 
not  be  reviewed  on  appeal  to  the  supreme 
court  unless  they  have  done  substantial  in- 
justice: Port  Huron  <t  S.W.R.  Co.  v.  Voor- 
heis, 50  M.  506. 
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226.  The  findings  of  a  jury  in  proceedings 
for  the  condemnation  of  land  will  not  be  set 
aside  unless  upon  objections  raised  in  the  rec- 
ord and  unless  the  record  shows  that  the  pro- 
ceedings were  erroneous :  Toledo,  A.  A.  <fc  <?. 
T.  R.  Co.  v.  Dunlap,  47  M.  456. 

227.  The  finding  in  proceedings  to  condemn 
land  that  the  taking  thereof  is  necessary  is 
conclusive  if  there  is  evidence  to  support  it : 
Port  Huron  <fc  S.  W.  R.  Co.  v.  Voorheis,  50  M. 
606. 

228.  The  award  of  damages  in  proceedings 
to  condemn  land  is  conclusive  on  review  un- 
less the  authorities  making  it  have  miscon- 
ceived the  law  and  have  not  fully  considered 
all  the  essential  elements  of  the  injury  done  to 
the  landholder :  Ibid. 

229.  An  award  of  damages  and  compensa- 
tion for  property  taken  for  railway  purposes 
will  not  be  disturbed  on  review  unless  grossly 
inadequate,  or  so  inadequate  as  to  give  rise  to 
the  inference  that  the  jury  or  commissioners 
acted  on  a  wrong  basis:  Flint  &  P.  M.  R.  Co. 
V.  D.  &B.C.R.  Co.,  64  M.  350. 

(d)  Condemnation  of  way  across  an- 
other railroad. 

280.  One  railroad  company  has  no  right  to 
appropriate,  without  compensation,  the  fran- 
chises or  property  of  another  for  the  construc- 
tion of  its  road;  the  fact  that  property  has 
been  taken  for  a  particular  public  use  does  not 
make  it  public  property  for  all  purposes ;  and 
the  property  rights  of  a  railroad  company  in 
its  right  of  way  are  protected  by  the  same  re- 
strictions against  appropriation  by  any  other 
railroad  company  for  railroad  purposes  or 
other  public  use  as  is  afforded  by  the  consti- 
tution and  laws  in  the  case  of  the  private 
property  of  an  individual :  Chrand  Rapids,  N. 
<fc  L.  S.  R.  Co.  v.  Grand  Rapids  &  I.  R.  Co., 
85  M.  365. 

281.  The  same  legal  proceedings  must  be 
had  where  one  railroad  company  seeks  to  ac- 
quire the  property  of  another  to  effect  a  cross- 
ing as  in  the  condemnation  of  private  prop- 
erty for  public  purposes  in  other  cases :  Toledo, 
A.  A.  A  N.  M.  R.  Co.  v.  Detroit,  L.  &  N.  R. 
Co.,  63  M.  564. 

232.  The  petition  for  condemnation  to  ef- 
fect a  railroad  crossing  must  show  a  bona  fide 
attempt  and  failure  to  obtain,  by  treaty  be- 
tween the  parties,  the  property  and  franchises 
described  therein.    This  is  jurisdictional :  Ibid. 

283.  Such  a  petition  is  fatally  defective  if 
it  seeks  for  condemnation  of  the  title  to  the 
land  in  the  right  of  way  sought  to  be  obtained 
and  nothing  else.    It  must  describe  the  rights 


and  franchises  it  may  condemn  under  the 
statute,  or  that  petitioner  wishes  to  condemn : 
Ibid. 

234.  The  petition  of  one  railroad  for  the 
right  to  cross  or  connect  with  another  need 
not  contain  statements  not  required  by  the 
statute  for  obtaining  title  to  real  estate  or 
other  property;  e.  g.,  it  need  not  state  the 
manner  of  the  crossing,  whether  above  or  be- 
low the  grade:  Flint  &  P.  M.  R.  Co.  v.  Detroit 
&B.  C.R.CO..UM.  850. 

235.  H.  S.  §  8840,  allowing  an  order  to  be 
made  permitting  possession  to  be  taken  of 
lands  sought  to  be  condemned,  pending  a  sec- 
ond attempt  to  condemn  them  after  a  first 
attempt  has  failed  by  reason  of  defective  pro- 
ceedings, does  not  apply  where  one  railroad 
seeks  to  cross  another:  Detroit,  L.  &  N.  R. 
Co.  v.  Livingston  Probate  Judge,  68  M.  676. 

230.  A  railroad  company  whose  road  is 
crossed  by  another's  cannot  be  compelled  to 
pay  any  part  of  the  expense  of  making  a 
crossing;  and  H.  S.  §  8850,  as  amended  by 
S.  L.  1888,  p.  187,  §  86,  is  unconstitutional  in  so 
far  as  it  contemplates  this:  Toledo,  A.  A.  <fc 
JV.  M.  R.  Co.  v.  Detroit,  L.  <fc  N.  R.  Co.,  62 
M.  564. 

237.  The  compensation  to  one  railroad  for 
a  crossing  effected  by  another  properly  in- 
cludes the  value  of  the  land  and  any  addi- 
tional expense  created  in  the  ordinary  use  of 
respondent's  road,  or  any  other  injury  or 
damage  to  its  track,  right  of  way  or  fran- 
chise occasioned  by  the  crossing,  and  which 
may  properly  be  considered  as  the  natural, 
necessary  and  proximate  cause  thereof:  Ibid. 

238.  The  compensation  to  be  paid  to  one 
railroad  where  a  crossing  is  effected  by  an- 
other includes  the  value  of  the  land  taken, 
the  damage  suffered  from  the  interruption  of 
its  business,  and  the  damages  accruing  from 
the  expense  made  necessary  by  such  crossing: 
Toledo,  A.  A.  <Ss  N.  M.  R.  Co.  v.  Detroit,  L. 
&N.R  Co.,  68  M.  646. 

238.  The  damages  to  be  paid  by  one  rail- 
road company  for  the  right  to  cross  another's 
track  should  include  the  cost  of  maintaining 
signals,  a  crossing  system,  and  a  watchman, 
if  necessary ;  but  the  value  of  the  land,  and 
the  cost  of  stopping  trains  at  the  crossing,  are 
not  proper  items  of  damage :  Flint  &  P.  IS. 
R.  Co.  v.  D.  &  B.  C.  R.  Co.,  64  M.  850. 

240.  In  dismissing  a  bill  to  enjoin  inter- 
ference with  a  crossing  which  complainant 
had  made  by  violent  and  illegal  methods  over 
defendant's  road,  the  court,  in  order  to  end 
the  controversy,  and  as  a  condition  of  grant- 
ing the  affirmative  relief  asked  by  defendant, 
made  a  decree  —  conditioned  on  defendant's 
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assenting  thereto  —  appointing  the  members 
of  the  state  board  commissioners  to  adjust 
the  crossing,  and  to  estimate  the  compensa- 
tion to  be  paid  therefor :  Toledo,  A.  A.  &  N. 
If.  R.  Co.  v.  Detroit,  L.&N.R.  Co.,  63. M.  645. 

241.  It  is  a  condition  precedent  to  any  as- 
sumption of  power  to  make  a  crossing,  even 
after  condemnation,  that  the  state  board  shall 
determine  the  manner  and  conditions  of  mak- 
ing the  crossing :  Detroit,  L.  &  N.  R.  Co.  v. 
Livingston  Probate  Judge,  63  M.  676. 

242.  The  statute  does  not  authorize  the 
road  making  the  crossing,  even  where  the 
condemnation  is  regular,  to  use  its  own  dis- 
cretion in  making  it,  or  to  disturb  the  old  road 
or  change  its  grade.  It  contemplates  har- 
monious action  by  both  roads,  or  actidta  under 
the  supervision  of  the  state  board:  Toledo,  A. 
A.  <&  N.M.  R.  Co.  v.  D„  L.  <fc  N.  R.  Co.,  68 
M.645. 

(e)  Actions  far  wrongful  appropriation. 

243.  Where  a  subscriber  in  aid  of  a  railroad 
is  injured  by  the  road's  being  run  across  his 
lands  instead  of  half  a  mile  away,  as  contem- 
plated by  his  promise,  he  has  a  remedy  for 
such  damages  as  be  has  suffered  thereby,  in- 
dependent of  his  agreement :  Michigan,  M.  & 
C.  R.  Co.  v.  Bacon,  83  M.  466. 

244.  The  statute  for  the  condemnation  of 
lands  to  the  use  of  a  railroad  company  does 
not  empower  a  party  aggrieved  by  its  unau- 
thorized occupancy  of  land  to  resort  to  the 
statutory  remedy  of  appraisal  for  compensa- 
tion, but  he  has  a  right  of  action  in  the  ordi- 
nary way.  Until  the  proper  body  has  passed 
upon  the  necessity  for  the  railway  the  ques- 
tion of  compensation  by  statutory  appraisal 
cannot  arise:  Grand  Rapids  &  I.  R.  Co.  v. 
Heisel.  47  M.  393. 

245.  Where  the  owner  of  land  has  allowed 
a  railroad  company  to  build  and  operate  a  road 
over  it  with  the  understanding  that  the  rights 
of  parties  as  to  damages  should  be  adjusted 
thereafter,  and  the  company  takes  statutory 
proceedings  to  fix  the  damages,  the  owner 
should  present  all  his  claims  for  settlement  in 
these  proceedings,  and  cannot  split  his  de- 
mand and  reserve  part  of  it  for  future  litiga- 
tion. But  if  such  proceedings  are  not  resorted 
to,  he  would  have  a  suitable  remedy  for  the 
enforcement  of  his  rights  otherwise:  Harlow 
v.  Marquette,  H.  &  O.  R.  Co.,  41  M.  386. 

240.  An  action  to  recover  damages  for  an 
illegal  occupancy  is  not  abated  by  subsequent 
proceedings  to  condemn  the  land  for  railway 
purposes  ^  Callanan  v.  Port  Huron  &  N.  W.  R. 
Co.,  61  M.  15. 

247.  In  probate  court  proceedings  for  con- 


demnation the  land-owner  may  have  damages 
assessed  for  a  previous  illegal  occupancy  by 
the  company ;  but  he  is  not  bound  to  do  so, 
and  he  may  bring  suit  therefor :  Ibid. 

248.  Where  land  has  been  injured  by  a 
railroad  company  that  has  gone  upon  it  under 
void  condemnation  proceedings,  the  owner's 
right  to  recover  damages  is  unaffected  by  his 
having  sold  it  to  a  third  person,  for  the  depre- 
ciation would  have  been  taken  into  account  in 
fixing  the  price :  Dunlap  v.  Toledo,  A.  A.  & 
Q.  T.  R.  Co.,  50  M.  470. 

249.  But  where  the  land  was  actually  occu- 
pied by  a  tenant,  the  landlord's  right  of  ac- 
tion for  trespass  upon  the  premises  under  void 
condemnation  proceedings  goes  with  the  land 
and  attaches  only  to  his  reversionary  interest, 
and  is  condemned  and  appropriated  therewith, 
and  disappears  when  subsequent  valid  pro- 
ceedings are  taken  as  permitted  by  H.  S. 
§  3340  and  compensation  made :  Ibid. 

250.  The  dedication  of  a  street  to  the  pub- 
lio  does  not  authorize  it  to  be  used  for  an 
ordinary  railroad  track;  and  the  municipal 
representatives  cannot  authorize  it  to  be  so 
used  without  compensation  to  adjacent  own- 
ers: Qrand  Rapids  &  I.  R.  Co.  v.  Heisel,  88 
M.  62,  47  M.  80S. 

251.  And  such  an  owner  is  entitled  to  such 
damages  as  he  would  have  been  allowed  to  re- 
cover on  proper  proceedings  for  condemna- 
tion :  Ibid. 

252.  Where  a  public  street  is  taken  by  a 
railroad  company  for  its  track,  an  abutting 
owner  whose  ownership  does  not  extend  be- 
yond the  street  line  is  not  entitled  to  be  com- 
pensated as  owner  for  the  taking  of  the  land, 
but  is  confined  to  such  damages  as  would 
affect  her  as  adjacent  occupant  and  proprietor : 
Ibid. 

253.  Where  a  railroad  track  has  been  laid 
in  a  public  street  without  authority  to  use  the 
street  for  that  purpose,  any  adjacent  proprie- 
tor who  has  not  consented  to  such  use  is  en- 
titled to  damages  for  such  injury  as  he  may 
have  suffered  in  consequence  thereof:  Ibid. 

254.  It  is  for  a  jury  to  determine  the  dam- 
ages to  an  adjacent  proprietor  from  the  mali- 
cious and  unnecessary  operation  of  a  railroad 
in  the  public  street:  Grand  Rapids  <fc  I.  R. 
Co.  v.  Heisel,  47  11.  803. 

IV.   CONSTRUCTION,   OPERATION    AND 

MANAGEMENT. 

Judicial  notice  of  railroad  management,  see 
Evidence,  §§  1028-1026, 1035. 

255.  Failure  to  pay  monthly,  as  agreed,  on 
a  contract  for  grading  a  proposed  railroad, 
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would  not,  of  itself,  and  in  the  absence  of  any 
showing  that  any  delay  was  authorized  by  the 
company,  entitle  the  contractors  to  recover 
extra  compensation  for  the  labor  performed 
on  account  of  the  delay  occasioned  by  such 
default  in  payment,  and  the  consequent  in- 
creased  cost  of  the  work :  Qrand  Rapids  &  B. 
C.  R.  Co.  v.  Van  Deusen,  29  M.  431. 

256.  A  railway  contractor,  after  agreeing 
that  the  material  furnished  by  him  for  con- 
struction should  become  the  property  of  the 
company  as  soon  as  estimated  by  its  engineer, 
sublet  the  job  of  fencing  subject  to  the  con- 
ditions of  his  contract  with  the  company.  The 
contractor  was  paid  eighty-five  per  cent,  on 
monthly  estimates.  The  subcontractor  fur- 
nished timber,  but  did  not  do  his  work  within 
the  time  limited,  and  the  company  took  pos- 
session of  it.  The  contractor  had,  before  this, 
surrendered  his  contract.  The  subcontractor 
sued  the  company  in  assumpsit  and  recovered. 
Held,  by  an  equally  divided  court,  that  the 
judgment  should  be  affirmed:  Sherwood  v. 
Saginaw,  T.  <fc  H.  R.  Co.,  58  M.  817. 

257.  The  president  of  a  railroad  company 
held  bonds  of  the  company  which  were  issued 
to  be  used  in  the  construction  of  the  road.  A 
contract  for  construction  having  been  made 
by  the  president  and  others,  who  were  a  com- 
mittee for  the  purpose,  the  president  took  an 
assignment  of  an  interest  in  the  contract,  and 
claimed  to  retain  the  bonds  in  respect  to  such 
interest.  In  a  suit  by  the  company  to  recover 
the  bonds,  the  contract  being  still  unperformed 
and  the  assignment  having  been  made  with- 
out the  company's  assent,  field,  that  no  con- 
tract relation  was  established  by  this  assign- 
ment between  the  company  and  the  assignee 
which  would  entitle  him  to  retain  the  bonds : 
Flint  &  P.  M.  R.  Co.  v.  Dewey,  14  M.  477. 

That  officers  cannot  take  interest  in  con- 
tracts which  they  are  empowered  to  let,  see 
Corporations,  §  102. 

258.  In  an  action  upon  a  voluntary  sub- 
scription in  aid  of  a  railroad  which  promises 
to  pay  $100  "  in  six  months  after  the  first  cars 
run  over  the  road  "  between  specified  points, 
the  defence  cannot  be  raised  that  the  company 
has  forfeited  its  franchise  by  not  finishing  and 
putting  its  road  in  full  operation  within  the 
time  required  by  C.  L.  1871,  §  2442:  Toledo  <fe 
A.  A.  R.  Co.  v.  Johnson,  49  M.  148. 

250.  Whether  the  company  has  finished 
and  put  its  road  into  full  operation  is  a  ques- 
tion involving  matters  of  fact  for  the  jury : 
Ibid. 

260.  A  chartered  railroad  company  is  bound 
to  build  its  road  between  the  termini  named 


in  its  charter,  and  then  to  operate  the  whole 
of  it:  Attorney-General  v.  Erie  &  K.  R.  Co., 
55  M.  15. 

261.  Where  the  lessee  of  a  chartered  .rail- 
road company  discontinued  running  trains 
over  part  of  its  route  and  ceased  to  maintain 
a  station  at  a  certain  village,  leave  to  file  an 
information  in  the  nature  of  quo  warranto 
was  denied  under  the  circumstances  of  the 
case:  Ibid. 

262.  Where  a  railroad  constructed  by  a 
corporation  incorporated  under  the  general 
railroad  law  is  leased  to  a  chartered  company, 
the  lessee  in  operating  the  road  is  bound  not 
by  its  charter  but  by  the  general  law :  McMil- 
lan v.  Michigan  Southern  A  N.  I.  R.  Co.,  16 
M.  79. 

263.  A  chartered  railroad  company  is  re- 
sponsible for  the  performance  of  the  duties  im- 
posed by  its  charter,  even  though  it  has  leased 
its  road:  Attorney-General  v.  E.  db  Kalamazoo 
R.  Co.,  55  M.  15. 

264.  A  company  that  has  a  right  of  pas- 
sage over  another  company's  track  is  liable  if, 
by  its  negligence,  a  collision  occurs  whereby  a 
passenger  in  a  train  of  the  other  company  is 
injured:  Patterson  v.  Wabash,  St.  L.&P.R. 
Co.,  54  M.  91. 

265.  Individuals,  like  corporations,  can 
manage  street  railways,  ferries,  turnpikes  or 
bridges,  the  franchises  of  which  may  never- 
theless be  perpetuated :  McKee  v.  Grand  Rap- 
ids &  R.  L.  St.  R.  Co.,  41  M.  275. 

266.  The  statutory  requirement  that  every 
railroad  shall  impartially  and  diligently  re- 
ceive and  forward  the  cars  of  other  roads  does 
not  apply  to  cars  unfit  for  passage,  but  means 
that  no  needless  delays  or  hinderances  shall  be 
interposed,  and  that  all  precautions  against 
the  use  of  improper  cars  shall  be  adopted  with 
reference  to  reasonable  dispatch:  Smith  v. 
Potter,  46  M.  258. 

267.  A  railway  company  owes  a  duty  to 
the  public  to  keep  its  track  in  safe  and  suit- 
able condition,  and  run  its  trains  with  regular- 
ity and  dispatch  for  the  carriage  and  trans- 
portation of  passengers  and  freight:  Henry  v. 
Lake  Shore  dM.S.R.  Co.,  49  M.  495. 

268.  A  railroad  company,  when  backing 
its  cars  on  a  private  track  laid  by  its  owners 
by  permission  of  the  city  across  a  public 
street,  at  the  owner's  request  and  for  his1  con- 
venience, is  not  engaged  in  the  performance 
of  its  own  business  under  its  charter,  but  is 
employed  in  a  special  and  temporary  service, 
differing  in  no  legal  sense  from  what  might 
have  been  rendered  by  men  or  horses  pushing 
or  drawing  cars  for  the  same  person  on  his 
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own  promises:  McWilliams  v.  Detroit  Central 
Mills,  81  M.  274. 
And  see  Agency,  §  8. 

269.  A  firm  of  loggers  agreed  to  build  a 
tram  railway,  and  contracted  with  the  corpora- 
tion controlling  it  to  carry  their  lumber  at  cer- 
tain rates.  The  corporation  afterward  as- 
signed, and  its  assets  went  into  the  hands  of 
one  of  the  parties  with  whom  the  agreement 
to  build  was  made,  and  through  him  became 
the  property  of  a  railway  company  in  which 
he  was.  a  principal  stockholder.  This  com- 
pany refused  to  fulfil  the  agreement  for  trans- 
portation, and  the  loggers  sued  out  a  prelim- 
inary injunction  restraining  it  from  running 
oyer  so  much  of  the  road  as  they  had  built  ex- 
cept on  condition  of  carrying  their  lumber  at 
the  rates  agreed  on.  Held,  that  the  agree- 
ment was  no  more  than  an  ordinary  executory 
contract,  was  not  enforceable  in  equity,  and 
gave  complainants  no  more  control  than  other 
contractors  over  the  road-bed;  that  the  pre- 
liminary injunction  was  a  final  order  and  void, 
and  that  mandamus  would  lie  to  set  it  aside: 
Taxcas  db  B.  C.  R.  Co.  v.  Iosco  Circuit  Judge, 
44  M.  479. 

As  to  recovery  of  the  penalty  provided  by 
H.  8.  §  8324  for  a  railroad  company's  failure  to 
transport  a  passenger,  see  Carriers.  §  108. 

270.  Where  two  railroad  companies  are 
sued  on  a  joint  contract  for  transportation, 
evidence  as  to  which  was  in  default  is  imma- 
terial :  Sisson  v.  Cleveland  *  T.  R.  Co.,  14  M. 
489. 

As  to  custody  and  disposition  of  assets  by 
managing  director,  see  Corporations,  §  92. 

As  to  the  rights,  duties  and  liabilities  of 
railroad  companies  in  common  with  other 
carriers  in  the  carriage,  etc.,  of  goods  and 
passengers,  see  Carreers. 

Damages  for  expelling  passenger,  see  Dam- 
aches,  g§  43,  259;  Pleadings,  §  640. 

As  to  liability  for  loss  of  baggage,  see  Car- 
reers, §§  15S,  150. 

As  to  the  liability  of  railroad  companies  for 
goods  in  warehouse,  see  Carriers,  §§  49-67. 

271.  A  railway  station-keeper  was  lield 
criminally  liable  for  assaulting  a  passenger 
who  did  not  leave  the  waiting-room  when 
ordered  to  do  so  on  account  of  his  spitting  on 
the  floor :  People  v.  McKay,  46  M.  439. 

Y.    Crossings,   cattle-guards  and 
fences;  liability  vob  injuries  to 


STOCK. 


(a)  Crossings. 


272.  The  right  of  the  public  in  a  highway 
crossing  a  railroad  is  simply  a  right  of  pas- 


sage across  the  railroad.  The  right  of  way 
and  of  use,  when  not  used  or  required  for  the 
purpose  of  passage  across  the  railroad,  belongs 
to  the  railroad  company,  and  may  be  used  by 
it  in  the  same  manner  as  if  no  street-crossing 
was  there:  Kelley  v.  M.  C.  JR.  Co.,  65  M. 
186. 

273.  A  railroad  company  whose  road  crosses 
or  interferes  with  an  existing  highway  must 
bear  the  expense  of  putting  the  crossings  and 
the  highway  in  safe  condition ;  and  this  in- 
cludes the  cost  of  such  fencing  and  cattle- 
guards  as  may  be  needed :  Chicago  <to  O.  T.  R. 
Co.  v.  Hough,  61  M.  607. 

274.  But  H.  a  §  1322,  in  providing  that, 
where  any  highway  may  have  been  or  shall  be 
established  across  a  railway,  the  railroad  com- 
pany shall  open,  construct  and  maintain  the 
highway,  and  the  necessary  crossing  therefor, 
across  its  right  of  way  and  tracks,  cannot  be 
so  construed  as  to  compel  the  company  to 
open  and  maintain  at  its  own  expense  that 
part  of  a  highway  which  would  cross  its  right 
of  way  if  the  highway  itself  is  not  made  nec- 
essary by  the  existence  of  the  railroad :  People 
v.  Lake  Shore  <&  M.  8.  R.  Co.,  62  M.  277. 

276.  And  act  166  of  1888,  which  amends 
said  §  1822  by  providing  as  damages  the  value 
of  the  land  used  for  the  crossing,  is  inopera- 
tive so  far  as  it  seeks  to  impose  upon  the  com- 
pany the  expense  and  duty  of  opening,  com- 
pleting and  maintaining  the  highway  and  its 
approaches,  guards  and  fences:  Chicago  <t 
O.  T.  R.  Co.  v.  Hough,  61  M.  607. 

276.  A  railroad  company  crossing  a  public 
highway  is  liable  for  an  injury  occasioned  to 
a  traveller  by  a  want  of  repair  in  the  approaches 
to  the  crossing,  and  it  makes  no  difference 
that  the  traveller  knew  of  such  want  of  repair; 
he  had  a  right,  notwithstanding,  to  use  the 
highway:  Maltby  v.  Chicago  A  W.  M.  R.  Co., 
52  M.  108. 

277.  An  individual  can  sue  a  railroad  com- 
pany for  the  personal  damage  caused  by  leav- 
ing its  cars  standing  across  a  highway  longer 
than  is  allowed  by  H.  S.  §  8823:  Patterson  v. 
Detroit,  L.  &N.R.Co.,K  M.  172. 

278.  "Whether  an  encroachment  upon  the 
planked  portion  of  a  highway  crossing  by  the 
drawbar  of  a  car  standing  beside  it  was  or 
was  not  a  negligent  obstruction  of  passage  was 
a  question  for  the  jury :  Lewies*  v.  Detroit,  O. 
B.&M.R.  Co.,  65  It  292. 

270.  If  an  injury  results  from  the  neglect 
of  a  railroad  company  to  observe  the  statutory 
rule  that  it  shall  not  leave  cars  standing  across 
a  highway  more  than  five  minutes  at  a  time, 
the  company  is  guilty  of  negligence  and  liable 
for  the  injury  if  the  person  who  suffered  was 
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not  in  fault:  Young  v.  Detroit,  G.  H.  db  M.  R. 
Co.,  66  M.  480. 

280.  It  cannot  be  said,  as  matter  of  law, 
that  a  highway  crossing  is  not  obstructed  by 
cars  when  a  space  of  only  sixteen  feet  is  left 
open ;  it  is  a  question  of  fact  for  a  jury,  depend- 
ing on  the  circumstances:  Ibid. 

281.  A  box  freight  car  left  standing  at  a 
highway  crossing  is  not  of  itself  an  object  that 
would  naturally  frighten  horses  of  ordinary 
gentleness;  and  an  action  resting  on  an  as- 
sumption that  it  would  do  so  cannot  be  main- 
tained :  Gilbert  v.  Flint  AP.  M.R.  Co.,  51  M. 
488. 

282.  Where  a  car  that  had  been  left  for 
three  or  four  days  in  a  highway  crossing  very 
near  the  travelled  part  of  the  way  frightened 
a  horse  attached  to  a  passing  wagon,  so  that 
the  driver  was  hurt,  the  company  was  held 
liable:  Peterson  v.  Chicago  &W.M.R.  Co., 
64  M.  631. 

288.  Staking  cars  across  a  public  highway 
is  not  unlawful,  nor  is  it  negligence  per  se: 
Kelley  v.  M.  C.  R.  Co.,  65  M.  186. 

284.  The  illegal  obstruction  of  a  highway 
by  a  freight  train  standing  across  it  is  not  the 
proximate  cause  of  the  injury  which  a  driver, 
who,  in  waiting  to  get  across  the  track,  may 
suffer  from  having  his  horse  frightened  by 
a  passing  train  while  be  is  detained  there: 
Selleck  v.  Lake  Shore  <fc  M.  8.  S.  Co.,  58  M. 
195. 

285.  The  failure  to  erect  a  caution  board 
at  railroad  crossings,  as  required  by  the  stat- 
ute, does  not  necessarily  make  the  railroad 
company  responsible  for  damages  occasioned 
by  a  collision  with  one  of  its  trains  at  the 
crossing:  Haas  v.  Grand  Rapids  <fc  I.R.  Co., 
47  M.  401. 

286.  Such  caution  board  is  for  the  purpose 
of  a  notification  to  those  who  are  passing 
along  the  road ;  and  where  a  party  is  familiar 
with  the  crossing,  and  has  frequently  been 
over  it,  and  had  it  in  mind  on  the  occasion 
in  question  as  he  approached  it,  he  cannot  be 
said  to  have  been  injured  by  the  failure  to  set 
up  the  caution :  Ibid. 

287.  Although  the  crossings  at  which 
watchmen  or  flag-men  are  required  to  be 
kept  are  determined  by  the  commissioner  of 
railroads,  yet  when  a  railroad  company  so  ob- 
structs its  track  that  its  trains  cannot  be  seen 
by  those  approaching,  and  so  that  bell  and 
whistle  are  not  sufficient  to  warn  the  traveller, 
some  additional  warning  must  be  given,  and 
a  flag-man  may  be  necessary  to  acquit  the 
company  of  negligence:  Guggenheim  v.  L.  8. 
&M.S.R.  Co.,  66  M.  150. 

288.  It  seems  that  the  absence  of  a  flag- 


man at  a  street-crossing  of  a  railroad  is  not 
necessarily  evidence  of  negligence  on  the 
company's  part,  unless  the  necessity  for  sta- 
tioning and  maintaining  such  flag-man  there 
has  been  required  by  the  railroad  commis- 
sioner: BattishiU  v.  Humphreys,  64  M.  494. 

288.  A  railroad  company  is  not,  as  matter 
of  law,  under  obligation  to  station  a  flag-man 
at  a  road-crossing  in  the  country,  because  of 
the  approach  to  it  being  partially  concealed  by 
embankments  or  otherwise:  Haas  v.  Grand 
Rapids  &I.R.  Co.,  47  M.  401. 

280.  In  an  action  for  fatal  injury  to  a  per- 
son crossing  a  railway  track  the  jury  may 
properly  consider  whether  the  railroad  com- 
pany should  not,  apart  from  any  statutory  re- 
quirement, have  set  up  special  safeguards  at 
the  point  where  the  injury  took  place,  if  at 
that  point  there  were  several  tracks  running 
side  by  side,  and  little  opportunity  to  see  a 
coming  train  and  much  noise  and  confusion: 
Stool  v.  Grand  Rapids  <fc  I.  R.  Co.,  57  M.  289. 

(b)  Cattle-guards. 

291.  Cattle-guards  are  sufficient  if  they  are 
in  good  repair  and  of  a  pattern  that  has  been 
found  by  experience  effective  in  keeping  from 
the  track  such  animals  as  they  are  generally 
designed  to  restrain :  Smead  v.  Lake  Shore  <fc 
M.  S.  Ry  Co.,  58  M.  200. 

282.  In  an  action  of  damages  against  a  rail- 
road company  for  injuries  to  horses  caused  by 
neglect  to  keep  up  proper  cattle-guards,  testi- 
mony was  admitted,  without  objection,  hav- 
ing some  tendency  to  prove  a  cattle-guard 
insufficient;  held  no  error  to  submit  the  ques- 
tion of  sufficiency  to  the  jury :  Grand  Rapids 
&I.  R.  Co.  v.  Judson,  84  M.  506. 

283.  A  railroad  company  is  not  required,  by 
H.  S.  §  8877,  to  cover  a  ditch  which  crosses 
the  highway  parallel  with  its  track,  the  entire 
distance  of  four  rods,  but  only  so  much  thereof 
as  is  used  for  highway  purposes  proper:  Whit- 
sky  v.  Chicago  d  G.  T.  R.  Co.,  62  M.  245. 

294.  The  existence  of  an  exceptional  case, 
doing  away  with  the  necessity  of  having  a 
cattle-guard  near  a  highway  crossing  in  a  vil- 
lage, cannot  be  presumed,  but  must  be  proved 
by  the  defendant  company :  Flint  <Sb  P.  M.  R. 
Co.  v.  Lull,  28  M.  510. 

295.  Defendant  was  held  liable  for  the  Wil- 
ing of  plaintiff's  cow,  which  got  upon  its  track 
at  a  point  within  an  unf  enced  part  of  its  road, 
such  part  extending  without  any  cattle-guards 
a  longdistance  each  side  of  a  station  and  high- 
way crossing,  although  the  way  could  have 
been  fenced  up  to,  and  guards  put  in  at,  such 
crossing  without  inconvenience  to  the  publio 
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or  the  company:  Lafferty  v.  Chicago  &  W.  M. 
R.  Co.,  71  M.  85. 

286.  In  an  action  against  a  railroad  sued 
for  sheep  killed  on  the  track,  plaintiff  cannot 
recover  upon  proof  that  defendant  negligently 
failed  to  maintain  its  cattle-guards  to  a  cattle- 
pass  leading  to  its  right  of  way,  without  proof 
that  such  sheep  passed  through  the  gate  which 
was  the  approach  to  said  pass,  left  open 
through  defendant's  negligence:  Lemon  v. 
Chicago  <&  G.  T.  R.  Co.,  69  M.  61& 

297.  In  an  action  for  the  loss  of  a  colt 
killed  upon  a  railway  track  in  consequence  of 
the  insufficiency  of  the  cattle-guards,  it  was 
improper  to  ask  the  plaintiff  and  his  witnesses 
whether,  in  their  opinion,  the  cattle-guard 
was  sufficient  to  prevent  animals  from  getting 
on  the  right  of  way  under  circumstances  or- 
dinarily arising  at  those  places :  Smead  v.  Lake 
Shore  <&  M.  S.  R.  Co.,  58  M.  200. 

288.  A  declaration  for  an  injury  caused  by 
an  insufficient  cattle-guard  is  demurrable  if 
it  fails  to  state  the  particulars  of  the  insuffi- 
ciency: Ibid. 

(c)  Fences. 

288.  At  common  law  railroad  companies 
were  not  required  to  fence  their  rights  of  way, 
and  were  not  liable  for  the  accidental  destruc- 
tion of  cattle  trespassing  upon  their  roads: 
Williams  v.  if.  C.  R.  Co.,  3  M.  259;  Gardner 
«.  Smith,  7 M.  410;  Continental  Improvement 
Co.  v.  Phelps,  47  M.  299. 

800.  The  act  of  March  17,  1847  (C.  L.  1857, 
§  628),  was  not  applicable  to  a  railroad  com- 
pany's right  of  way:  Williams  v.  M.  C.  R. 
Co.,  2  M.  259. 

301.  The  statutory  regulations  (H.  &  §  8877) 
concerning  the  fencing  of  railways  apply  north 
of  Saginaw  river,  except  that  the  statutory 
penalty  for  neglecting  to  build  them  is  not  in 
force:  Mareott  v.  Marquette,  H.  <&  O.  R.  Co., 
47  M.  1. 

802.  Under  the  general  railroad  act  the  lia- 
bility of  corporations  organized  under  it,  and 
their  agents,  for  damages  which  may  result 
from  the  neglect  of  the  corporation  to  erect 
and  maintain  fences  on  the  sides  of  the  line  of 
road,  attaches  as  soon  as  they  have  possession 
of  the  route  for  the  purpose  of  constructing 
the  road :  Gardner  v.  Smith,  7  M.  410 ;  Conti- 
nental Improvement  Co.  v.  Ives,  SO  M.  448. 

SOS.  A  contractor  for  the  construction  of 
the  road  is  an  agent  of  the  corporation  within 
the  meaning  of  C.  L.  1857,  §  1987,  requiring 
railroads  to  fence  their  tracks.  And  he  is  pri- 
marily liable  to  the  same  extent  that  the  cor- 
vporation  would  have  been  for  the  same  acts  or 
omissions:  Gardner  v.  Smith,  7  M.  410. 


804.  Where,  therefore,  while  a  contractor 
was  engaged  in  constructing  a  railroad  through 
certain  premises,  and  had  taken  away  fences 
for  the  purpose,  the  sheep  of  the  owner  of  the 
land  escaped  and  were  lost  in  consequence,  it 
was  held  that  the  contractor  was  liable  for  the 
loss,  notwithstanding  the  owner  turned  the 
sheep  into  the  field  after  the  route  was  taken 
possession  of,  and  while  the  contractor  was 
constantly  throwing  down  the  fences  for  his 
purposes:  Ibid. 

805.  The  term  "  agent,"  as  used  in  C.  L. 
1857,  §  1967,  included  every  one  exercising  the 
powers  of  the  company  upon  or  over  the  road, 
and  so  included  another  company  becoming 
lessee  of  the  road.  Such  lessee  being  thus  lia- 
ble to  fence,  its  neglect  to  do  so  rendered  not 
only  itself,  but  the  lessor,  liable  for  any  dam- 
age resulting ;  and  the  object  of  the  amend- 
ment of  1867  (p.  221)  was  to  give  the  injured 
party  a  remedy  against  both  the  agent  and 
the  principal:  Bay  City  dt  E.S.R.  Co.  v.  Aus- 
tin, 21  M.  890. 

306.  A  railway  company's  liability  for  an 
injury  done  to  crops  by  cattle  that  have  gone 
upon  the  premises  in  consequence  of  the  com- 
pany's neglect  to  fence  its  right  of  way  is  not 
changed  by  the  fact  that  the  road  was  at  the 
time  in  the  hands  of  a  contractor  who  bad 
nothing  to  do  with  the  fencing:  Pound  v.  Port 
Huron  AS.  W.  R.  Co.,  54  M.  18. 

307.  Negligence  cannot  be  alleged  against 
a  railroad  company  for  not  keeping  up  its 
fences,  where  plaintiff  himself,  at  the  time  of 
the  resulting  injury,  was  using  the  gap  as  a 
passage-way  for  his  own  convenience  in  haul- 
ing railroad  ties.  And  it  is  immaterial  that 
the  gap  was  there  before :  Clark  v.  Chicago  <fc 
W.  M.  R.  Co.,  62  M.  858. 

308.  In  an  action  against  a  railroad  com- 
pany for  the  killing  of  a  cow,  which  got  upon 
the  track  through  defendant's  neglect  to  re- 
pair its  fence,  the  fact  that  the  cow  had  wan- 
dered to  a  highway  crossing  at  the  time  she 
was  struck  is  immaterial :  Jebb  v.  Chicago  db 
G.  T.  R.  Co.,  67  M.  160. 

808.  Where  a  company  had  acquired  a 
right  of  way  across  a  farm  and  had  taken 
down  the  fences  already  on  the  premises,  it 
was  liable  for  injuries  done  to  the  crops  by 
cattle  which  had  oome  upon  the  right  of  way 
and  had  escaped  therefrom  upon  the  farm: 
Pound  v.  Port  Huron  *  S.  W.  R.  Co.,  54 
M.  18. 

810.  In  an  action  under  the  statute  to  re- 
cover the  value  of  stock  killed  by  reason  of  the 
neglect  of  a  railroad  company  to  fence  its 
track,  the  negligence  of  the  owner  to  take 
care  of  his  property  is  no  defence  to  the  corn- 
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pany,  as  it  would  be  at  common  law,  since  the 
statute  is  a  police  regulation,  as  much  for  the 
security  of  passengers  as  the  protection  of 
property:  Flint  dt  P.  M.  R.  Co.  v.  LuU,  28  M. 
BIO;  Grand  Rapids  <fc  I.  R.  Co.  v.  Cameron, 
45  M.  461. 

811.  Under  the  general  railroad  law  of  1871, 
which  went  into  effect  April  18,  1871,  and 
prior  to  its  amendment  by  act  198  of  1878,  the 
liability  of  a  railroad  company  for  neglect  of 
its  duty  in  fencing  its  road  was  subject  to  an 
action  only  by  an  adjacent  occupant  or  pro- 
prietor; and  the  owner  of  property  distant 
half  a  mile  from  the  railroad  is  not  such :  Con- 
tinental Improvement  Co.  v.  Phelps,  47  M. 
299. 

312.  The  statute  does  not  prescribe  as  to 
the  strength  of  the  fence,  but  it  must  be  of 
such  reasonable  strength  as  to  confine  and 
,  turn  the  animals  usually  restrained  by  fences 
in  the  country :  Bay  City  A  K  8.  R.  Co.  v. 
Austin,  21  M.  890. 

318.  Act  198  of  1878  (H.  8.  §  8877),  in  re- 
quiring companies  to  fence  their  tracks,  only 
requires  reasonable  partition  fences  four  and  a 
half  feet  high,  and  fairly  adapted,  so  far  as 
their  strength  and  mode  of  construction  is 
concerned,  to  keep  animals  from  getting  on 
>  the  track.  But  act  176  of  1881  (H.  S.  §  8808) 
leaves  them  to  be  approved  and  regulated  by 
the  commissioner  of  railroads:  Davidson  v. 
M.  C.  R.  Co.,  49  M.  42a 

314.  It  being  the  duty  of  a  railroad  com- 
pany to  erect  and  maintain  a  fence,  if  it  be 
insufficient  or  out  of  repair,  in  the  absence  of 
any  proof  showing  an  extraordinary  cause  for 
such  condition,  the  company  will  be  liable  for 
the  consequences  resulting  to  the  property  of 
any  person  having  an  interest  in  the  mainte- 
nance of  the  fence,  and  not  shown  to  be  in 
fault  for  such  defective  condition:  Bay  City 
&E.S.R.  Co.  v.  Austin,  21  M.  890. 

816.  The  sufficiency  of  the  fence  which  a 
railroad  company  is  required  to  maintain 
along  its  track  is  not  impaired  by  leaving  gates 
in  it ;  nor  does  it  come  in  question  where  oat- 
tie  have  got  upon  the  track  by  going  through 
the  gate  while  open :  Detroit,  O.  H.  <t  If.  R. 
Co.  v.  Hayt,  65  M.  347. 

316.  Where  a  railroad  track  crosses  a  high- 
way diagonally,  and  the  company,  in  fencing 
its  right  of  way,  leaves  a  space  between  the 
termination  of  its  fence  and  the  fence  of  the 
adjacent  owner,  its  way  is  defectively  fenced : 
Coleman  v.  Flint  <fc  P.  M.  R.  Co.,  64  M.  160. 

317.  A  flock  of  sheep  were  killed  by  a  rail- 
road train  in  the  neighborhood  of  a  cattle- 
guard  at  a  highway  crossing.  There  was  tes- 
timony that  the  fencing  near  by  was  and  had 


long  been  insufficient,  and  that  the  cross- 
fence  was  two  feet  short  of  the  cattle-guard 
and  the  cattle-guard  was  shallow.  Held  that, 
in  an  action  against  the  railway  company  for 
damages,  the  case  was  properly  left  to  the 
jury:  Agnew  v.  M.  C.  R.  Co.,  56 M.  66. 

818.  The  statute  does  not  requiring  fenc- 
ing, etc.,  where  it  would  be  illegal  or  improper 
that  the  road  should  be  fenced,  as  at  the  cross- 
ings of  streets  or  alleys  in  a  city  or  town,  or 
at  mills  and  depot  grounds  and  the  approaches 
thereto,  where  public  convenience  requires  the 
way  to  be  left  open:  Flint  <&  P.  M.  R.  Co.  v. 
Lull,  28  M.  610;  Chicago  &  G.  T.  R.  Co.  v. 
Campbell,  47  M.  266;  McOrath  v.  Detroit,  M. 
dk  M.R.  Co.,  67  M.  665;  Early  V.L.S.&M, 
S.  R.  Co.,  66  M.  849. 

318.  But  the  track  within  the  corporate 
limits  of  a  city  or  town,  at  points  where  no 
such  reasons  apply,  is  as  much  within  the 
statute  as  the  track  elsewhere :  Flint  dt  P.  It. 
R.  Co.  v.  LuU,  28  M.  510. 

820.  Any  exceptional  case  preventing  the 
application  of  the  statute  must  be  proved  by 
the  company  when  it  is  sued  for  an  injury 
from  failure  to  fence,  and  such  case  will  not 
be  presumed:  Ibid. 

321.  And,  therefore,  in  an  action  against  a 
railroad  company  for  injuries  to  stock  which 
got  upon  its  track  through  an  open,  unfenoed 
space,  away  from  a  highway,  it  is  for  defend- 
ant to  show  that  such  space  is  within  its  sta- 
tion grounds :  Wilder  v.  Chicago  db  W.  If.  R. 
Co.,  70  M.  882. 

322.  The  extent  of  unfenoed  depot  grounds 
is  not  fixed  according  to  the  continuous,  actual 
use  of  every  part  of  them;  nor  can  their 
proper  limits  be  collaterally  determined  by  a 
jury  in  an  action  against  the  company  for  the 
loss  of  a  cow  that  came  upon  the  track  near 
the  station  where  there  was  no  fence :  McOrath 
v.  Detroit,  M.  A  M.  R.  Co.,  57  M.  555. 

323.  Where  stock  are  killed  on  defendant's 
track,  having  entered  thereon  from  unfenoed 
station  grounds,  the  criterion  of  defendant's 
liability  is  not  whether  all  the  grounds  set 
apart  for  station  purposes  have  been  actually 
used,  but  whether  defendant,  in  view  of  the 
present  or  prospective  needs  of  such  grounds 
for  a  station,  has  exercised  a  reasonable  dis- 
cretion in  throwing  them  open  for  that  pur- 
pose ;  and  where  it  appears  from  the  testimony 
that  the  grounds  are  not  unreasonably  exten- 
sive, the  company's  liability  is  a  question  of 
law,  and  is  not  for  the  jury  to  determine: 
Rinear  v.  Grand  Rapids  &  I.  R.  Co.,  70  M. 
620. 

824.  A  railroad  company  must  be  as  watch- 
ful to  keep  its  fences  in  repair  as  any  prudent 
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person  -would  be  in  maintaining  fences  to  pro- 
tect his  own  property:  Crosby  v.  Detroit,  G. 
H.  <t  M.  R  Co.,  68  M.  46a 

326.  A  railroad  company,  though  required 
to  maintain  side-fencing,  is  not  liable  for  the 
destruction  of  cattle  suddenly  let  loose  upon  the 
track  through  a  breach  in  the  fencing  caused 
by  a  storm,  and  existing  through  no  fault  or 
neglect  of  the  company :  Robinson  v.  Qrand 
Trunk  R  Co.,  82  M.  823. 

326.  A  railroad  company,  in  maintaining 
fences  along  the  track,  is  only  bound  to  rea- 
sonable diligence,  and  is  not  liable  for  injuries 
occurring  to  cattle  which  come  upon  the  track 
through  defects  in  fences  not  traceable  to 
want  of  care:  Grand  Rapids  &  I.  R  Co.  v. 
Monroe,  47  M.  152. 

827.  Where  the  fences  had  been  accident- 
ally destroyed  by  fire  after  the  track  inspector 
bad  made  his  daily  inspection,  and  the  fact 
was  not  known  until  after  the  injury  had 
been  done,  the  company  was  not  guilty  of 
negligence:  Toledo,  C.  8.  A  D.  R  Co.  v. 
Eder,  45  M.  829. 

328.  A  railroad  fence  was  found  burning 
at  about  six  or  seven  o'clock  in  the  evening; 
the  section  foreman  got  notice  thereof  at 
about  eight  o'clock,  and  went  next  morning 
before  six  to  repair  the  fence  with  the  nearest 
materials  belonging  to  the  company,  which 
were  about  half  a  mile  distant.  Held  not  un- 
reasonable delay :  Stephenson  v.  Qrand  Trunk 
R  Co.,  84  M.  828. 

328.  A  railroad  fence  burned  and  animals 
were  killed  on  the  track.  The  fence  was 
mended  without  unreasonable  delay.  In  an 
action  for  the  injury  done,  evidence  was  of- 
fered that  it  might  have  been  mended  sooner 
by  using  materials  nearer  at  hand.  But  it  did 
not  appear  that  they  were  available,  and  did 
appear  that  they  did  not  belong  to  the  railroad 
company.  Held  proper  to  exolude  the  evi- 
dence: Ibid. 

330.  Track-repairers  found  at  the  dose  of 
the  day  that  several  rods  of  railway  fencing, 
enclosing  pasture  land,  had  been  burned,  but 
they  put  off  mending  it  till  morning.  Mean- 
while a  horse  got  upon  the  track  during  the 
night  and  was  killed  by  a  passing  train.  Held, 
that  in  an  action  against  the  company  for  the 
injury  it  was  for  the  jury  to  say,  in  view  of  all 
the  circumstances,  whether  defendant  was 
negligent:  Crotby  v.  Detroit,  G.  H.  <ft  M.  R 
Co.,  58  M.  458. 

Neglect  to  fence  track  as  rendering  com- 
pany liable  for  personal  injury,  see  infra, 
88415-417. 

881.  In  an  action  against  a  railroad  com- 
pany for   damage   arising   from    neglect  to 


fence  its  lands,  the  declaration  need  not  be 
specially  framed  upon  or  refer  to  the  statute 
imposing  the  duty  of  fencing  railroads  —  that 
duty  being  imposed  by  a  general  statute,  and 
the  action  not  being  one  for  a  penalty  but  for 
damages  resulting  from  a  neglect  of  a  statu- 
tory duty:  Grand  Rapids  &  I.  R  Co.  v. 
Southwick,  80  M.  444. 

332.  Where  action  was  brought  to  recover 
damages  arising  from  the  neglect  of  a  railroad 
company  to  fence  its  road,  and  the  injuries 
complained  of  extended  over  a  period  within 
which  the  statute  requiring  the  fencing  had 
been  changed  as  to  the  extent  of  the  liability 
imposed  for  the  neglect,  but  not  as  to  the  duty 
of  maintaining  fences,  a  declaration  that  made 
no  specific  reference  to  the  statutes  was  held 
good  in  the  absence  of  demurrer;  there  would 
be  no  practical  difficulty  in  determining  the 
admissibility  of  proofs  by  the  laws  fat  force  at 
the  time  to  which  they  refer:  Continental 
Improvement  Co.  v.  Ives,  80  M.  448. 

833.  Where,  in  an  action  against  a  railroad 
company  for  damages  arising  from  want  of 
fencing,  the  declaration  charged  the  defend- 
ant as  a  corporation  "  owning,  occupying  and 
doing  business  on  and  over "  a  certain  road 
naming  it),  "  under  the  laws  of  the  state  of 
Michigan,"  it  was  held  that  the  objection 
oould  not  be  raised,  under  the  plea  of  the  gen- 
eral issue,  that  it  did  not  allege  defendant  to 
be  a  corporation  or  otherwise  competent  to  be 
sued :  Grand  Rapids  AI.R  Co.  v.  Southtcick, 
80M.444. 

384.  General  allegations  of  the  continuous 
operation  of  a  railroad  and  continuous  neglect 
to  fence  it,  and  that  damage  resulted  there- 
from, are  sufficient  to  authorize  a  recovery  for 
such  natural  mischiefs  as  invariably  follow  the 
destruction  of  fences  and  exposure  of  lands, 
and  which  cannot  easily  be  itemized:  Ibid, 

Further  as  to  declarations  for  neglect  to 
fence,  see  Pleadings,  g§  245,  589,  585. 

835.  In  an  action  against  a  railroad  com- 
pany to  recover  for  animals  killed  on  its  track 
through  its  failure  to  keep  its  fences  in  repair, 
plaintiff  cannot  be  allowed  to  show  that  ani- 
mals of  his  other  than  those  killed  had  on  sev- 
eral occasions,  months  before  the  loss  sued 
for,  been  seen  on  defendant's  right  of  way: 
Jebb  v.  Chicago  &  G.  T.  R.  Co.,  67  M.  160  (Oct. 
18,  '87). 

888.  As  the  statute  requiring  railroad  com- 
panies to  fence  their  roads  reaches  all  corpo- 
rations occupying  railways  built  under  the 
general  laws,  and  as  there  are  no  other  rail- 
ways except  those  built  under  special  charters, 
of  which  the  courts  must  take  notice,  the  find- 
ing of  occupancy  by  a  specified  company,  as  a 
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corporation,  brings  it  plainly  within  the  law: 
Continental  Improvement  Co.  v.  Ives,  80  M. 
448. 

337.  In  an  action  against  a  railroad  com- 
pany for  damages  arising  from  its  neglect  to 
fence  its  road,  an  objection  to  findings  as  to 
damages  for  injuries  committed  in  certain 
specified  years,  on  the  ground  that  there  were 
parts  of  those  years  in  which  there  was  no  lia- 
bility for  damages  proved,  was  not  sustained 
where  the  record  did  not  indicate  that  any  evi- 
dence for  those  years  was  objected  to,  or  that 
any  attempt  was  made  to  obtain  a  more  spe- 
cific finding.  Errors  are  not  to  be  presumed ; 
the  presumption  is  that  the  finding  does  not 
cover  any  period  during  which  there  was  no 
liability:  Ibid. 

888.  In  an  action  against  the  Continental 
Improvement  Company  for  damages  arising 
from  its  neglect  to  fence  the  road  controlled 
by  it,  it  was  held  that  a  finding  that  "  the 
Grand  Rapids  &  Indiana  Railroad  "  is  located 
on  the  land,  and  that  "grading  was  com- 
menced on  such  railroad  in  the  month  of  June, 
1868;  that  the  said  Grand  Rapids  &  Indiana 
Railroad  Company  has  never  built  or  caused 
to  be  built  any  fences,"  etc.,  could  not  be  mis- 
understood in  view  of  the  universal  custom  of 
calling  railroads  by  the  name  of  the  company 
laying  out  or  building  them ;  also,  that,  where 
the  sense  was  clear  and  the  bill  of  exceptions 
furnished  conclusive  proof  by  which  the  find- 
ing could  be  amended,  the  defect  would  not 
be  held  a  fatal  omission  upon  the  objection 
that  it  failed  to  declare  specifically  that  the 
Grand  Rapids  &  Indiana  Railroad  Company 
was  a  corporation  owning  and  occupying  the 
road  in  question  or  coming  within  the  railroad 
laws:  Ibid. 

339.  C.  L.  1857,  §  1987,  as  amended  in  1867, 
p.  221,  giving  double  damages  for  injury  aris- 
ing from  neglect  to  erect  and  maintain  fences, 
was  repealed  after  verdict,  but  before  judg- 
ment. Held,  that  the  damages  could  not  be 
doubled :  B.  C.  &  E.  S.  R.  Co.  v.  Austin,  21 
M.  890. 

As  to  the  measure  of  damages  for  injury  to 
animal  through  neglect  to  fence,  see  Damages, 
§§  176,  177. 

Statute  providing  for  attorney  fee  is  invalid: 
See  Constitutions,  §  149. 

VI.  Liability  foe  personal  injubies. 

Ab  to  declarations  in  actions  for  railway  neg- 
ligence, see  Pleadings,  §§  282-285,  237,  288, 
240,  242,  243,  247,  586,  537,  589,  546. 

Admissibility  of  opinions  and  conclusions 
in   actions    for    negligence,    see    Evidence, 


§§  562,  566,  572,  578,  677, 578,  581, 599-605,  610, 
668,  670. 

Statements,  etc.,  of  employees  in  such  ac- 
tions, see  Evidence,  §§  156,  897,  400. 

Care  or  want  of  care  at  other  times  of  per- 
son injured  is  immaterial:  See  Evidence, 
§142. 

Evidence  as  to  extent  of  injury,  see  Evi- 
dence, §  70. 

As  to  damages  for  personal  injuries,  see 
Damages,  §§  88,  889,  842. 

Damages  [for  causing  death,  see  Damages, 
§§  846-855. 

(a)  To  employees. 
See,  generally,  Negligence,  I,  (a),  2. 

340.  The  responsibility  of  a  railroad  com- 
pany to  its  employees  for  the  condition  of  its 
road  is  less  strict  than  it  would  be  to  strangers ; 
and  an  accident  to  an  employee,  involving  no 
liability,  might,  if  it  happened  to  another  per- 
son, cause  an  actionable  injury:  Batterson  v. 
Chicago  &  G.  T.  B.  Co.,  58  M.  125. 

341.  An  employee  cannot  bring  an  action 
against  a  railroad  company  upon  the  obliga- 
tion which  it  owes  the  public  to  keep  its  track 
in  safe  and  suitable  condition,  and  to  run  its 
trains  with  regularity  and  dispatch  for  the 
carriage  of  passengers  and  freight :  Henry  v. 
Lake  Shore  &  M.  8.  R.  Co.,  49  M.  495. 

342.  Where  an  employee  is  injured  through 
the  negligence  of  a  railroad  company,  a  cor- 
poration into  which  the  former  is  subsequently 
merged  is  liable  to  the  same  extent  as  ita 
predecessor  was:  Batterson  v.  Chicago  &  G. 
T.  R.  Co.,  58  M.  125. 

343.  A  manufacturer  of  nitro-glycerine 
contracted  with  a  railroad  company  for  the 
transportation  of  a  quantity,  and  the  latter 
requested  another  railroad  company  to  move 
the  car  loaded  therewith  some  distance  over 
its  track.  The  company  so  requested  sent  a 
switchman  to  perform  the  service,  and  he  was 
killed  by  the  explosion  of  a  can  while  it  was 
being  loaded.  The  loading  was  done  by  em- 
ployees of  the  manufacturer,  and  the  switch- 
man had  no  control  or  authority  over  them. 
He,  however,  knew  the  dangerous  character 
of  the  work.  Held,  that  there  was  no  ground 
of  action  against  the  company  which  em- 
ployed the  switchman  for  the  fatal  injury  to 
him :  Foley  v.  Chicago  <&  N.  W.  R.  Co.,  48  M. 
622. 

344.  A  railroad  company  is  required  to  use 
due  care  to  provide  materials,  machinery  and 
other  means  by  which  an  employee  is  to  per- 
form his  work,  safe  for  his  use,  and  to  keep 
them  in  repair  and  order,  so  as  not  unneces- 
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sarily  to  expose  him  to  danger:  Hewitt  v. 
Flint  &P.M.R.  Co.,  67  M.61. 

346.  A  railroad  company  is  not  bound  to 
change  its  manner  of  using  its  side  tracks,  or 
to  adopt  the  most  approved  ways  or  appli- 
ances in  business:  Ibid. 

846.  A  railroad  company  is  under  no  legal 
obligation  to  maintain,  for  the  protection  of 
its  employees,  a  station  agent  at  a  flag-station 
where  there  is  an  unblocked  siding.  All  that 
is  required  of  it  is  that  it  construct  and  equip 
its  side  tracks  and  cars,  and  station  its  agents, 
in  the  manner  usual  with  well-managed  rail- 
roads, and  as  good  railroading  requires :  Ibid. 

347.  Plaintiff,  an  engineer  in  the  employ  of 
the  defendant  railroad,  was  injured  in  a  col- 
lision caused  by  a  flat-car  (which  had  stood 
upon  a  siding)  running  down  upon  the  main 
line.  There  being  nothing  to -show  that  the 
side  track  was  not  in  proper  condition,  or  that 
the  company  had  not  used  ordinary  care  in 
placing  the  car  upon  the  siding,  held,  that  the 
omission  to  provide  the  flat-car  with  brakes, 
or  the  side  track  with  stop-blocks,  was  not 
actionable  negligence :  Ibid. 

348.  A  railway  company  whose  track  is 
broken  without  any  fault  of  its  own  is  under 
no  obligation  to  its  employees  to  repair  it 
within  any  specified  time,  if  it  duly  warns 
them  so  that  they  shall  not  be  injured  in  con- 
sequence thereof :  Henry  v.  Lake  Shore  &  M. 
S.  R.  Co.,  49  M.  495. 

340.  In  an  action  against  a  railway  com- 
pany for  negligent  injury  to  an  employee  from 
a  defect  in  a  roadway  which  has  just  come 
under  its  control  from  another  company,  there 
can  be  no  presumption  that  defendant  had 
had  sufficient  time  to  remedy  the  defect: 
Batterson  v.  Chicago  &  O.  T.  R.  Co.,  49  M. 
184. 

350.  Where  the  defendant  railroad  com- 
pany had  made  a  general  order  directing  all 
car-inspectors  and  repair-men,  before  going 
between  or  under  any  cars,  to  place  a  red 
signal-flag  on  the  end  of  the  car  or  cars  in  the 
direction  from  which  a  train  or  engine  could 
approach,  and  forbidding  all  train-men  to  back 
against  or  couple  onto  any  car  while  such  sig- 
nal was  displayed,  held,  that  defendant  was 
not  negligent  in  not  having  a  watchman  or 
"  bumpers ; "  nor  was  it  negligence  to  run  other 
cars  upon  the  same  track  where  cars  were 
being  repaired,  when  space  was  left  between 
them,  and  the  red  flag  was  respected  accord- 
ing to  the  rule:  Peterson  v.  Chicago  <fc  N.  W. 
R.  Co.,  67  M.  102. 

351.  A  railroad  company  is  not  under  obli- 
gation to  its  servants  under  all  circumstances 
to  make  use  of  the  safest  known  appliances 


and  instruments,  so  as  to  make  it  responsible 
for  failure  to  discard  what  is  not  such,  and  to 
supply  its  place  with  something  safer:  Fort 
Wayne,  J.  <t  S.  R.  Co.  v.  GUderaleeve,  88  M. 
138. 

352.  A  railroad  company  owes  no  duty  to 
its  employees  to  make  use  of  the  latest  im- 
provements in  bridges,  or  to  change  the 
structures  upon  its  road  so  as  to  conform  to 
the  most  recent  ideas  upon  such  subjects: 
Ittiek  v.  Flint  &  P.  M.  R.  Co.,  67  M.  633. 
(Jan.  5,  '88). 

353.  Railroad  companies  may  use  their 
own  discretion  as  to  what  kind  of  bridges 
they  will  use,  and  when  and  under  what  cir- 
cumstances they  will  remove  or  replace  them, 
while  they  are  safe :  Ibid. 

364.  The  width  between  the  trusses  of  a 
railroad  bridge  is  of  no  concern  to  a  brake- 
man  whose  duty  does  not  require  bim  to  oc- 
cupy a  place  of  danger  while  passing  over  it: 
Ibid. 

366.  The  discretion  of  a  railroad  company 
as  to  the  sharpness  of  the  curves  it  shall  use 
in  its  freight  depots  and  yards,  where  the 
safety  of  passengers  and  the  public  is  not  in- 
volved, cannot  be  interfered  with  by  the  courts 
in  determining  the  company's  obligations  to 
its  employees:  Tuttle  v.  Detroit,  0.  11.  dbM. 
R.  Co.,  128  U.  S.  189. 

856.  A  railroad  company  is  not  bound  to 
block  its  frogs,  particularly  if  it  does  not  ap- 
pear that  in  doing  so  it  would  not  entail 
greater  dangers  than  it  would  avert:  McOin- 
nis  v.  Canada  Southern  Bridge  Co.,  49  M.  466. 

367.  A  railroad  company  is  not  negligent 
in  omitting  to  clear  snow  and  ice  from  the 
ground  alongside  its  track,  even  in  the  neigh- 
borhood of  depot  platforms;  and  a  brakeman 
suddenly  called  to  supper,  who  is  injured  in 
consequence  of  dipping  on  the  ice,  has  no 
remedy  against  the  company:  Piquegno  v. 
Chicago  &  Q.  T.  R.  Co.,  52  M.  40. 

358.  It  is  the  duty  of  an  engineer  to  know 
the  duties  of  a  station  agent  along  the  line  of 
the  railroad  so  far  as  they  relate  to  the 
proper  discharge  of  the  engineer's  duty :  Hew- 
itt v.  Flint  <fc  P.  M.  R.  Co.,  67  M.  61  (Oct. 
6,  '87). 

358.  A  youth  of  inferior  mental  and  phys- 
ical power,  employed  as  common  laborer  on 
the  construction  of  defendant's  road,  and  who 
had  no  experience  as  a  brakeman,  was  ordered 
by  the  superintendent  of  the  work  to  perform 
services  as  a  brakeman,  and  in  going  to  do  so 
was  run  over  and  killed.  Held,  that  the  com- 
pany was  liable :  Chicago  <fciV.TF.Jt  Co.  v. 
Bayfield,  87  M.  205. 

860.  Where  a  railway  employee  is  injured 
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while  in  the  performance  of  work  to  which  he 
was  wrongfully  assigned,  and  which  he  had 
never  agreed  to  do,  he  is  entitled  to  recover 
damages  from  the  railroad  company :  Jones  v. 
Lake  Shore  &  M.  S.  R.  Co.,  49  M.  573. 

861.  Where  a  brakeman,  on  going  into  the 
employment  of  a  railroad  company,  signs  a 
contract  binding  him  to  obey  all  orders,  rules 
and  regulations,  but  in  which  the  general 
language  applies  equally  to  all  classes  of  em- 
ployees, the  agreement  to  obey  all  orders  must 
be  construed  to  apply  to  all  which  are  issued 
to  him  in  the  line  of  duty  in  which  he  is  em- 
ployed ;  and  it  does  not  empower  the  company 
to  assign  him  to  other  duties  wholly  discon- 
nected therewith  and  differing  therefrom. 
And  while  the  clause  binding  him  to  use  care 
and  caution  applies  to  anything  he  may  under- 
take to  do,  it  is  for  the  jury  to  decide  whether 
be  has  violated  it :  Ibid. 

Evidence  that  employee  did  not  voluntarily 
enter  upon  work  imposed,  see  Evidence,  §  867. 

362.  A  railroad  employee  was  injured  while 
coupling  a  car  that  was  lower  than  the  rest ; 
he  had  fully  understood  the  danger,  yet  had 
not  protested  to  his  employers  against  the  use 
of  the  car,  nor  received  any  assurance  that  its 
use  would  be  discontinued.  Held,  that  the 
company  was  not  liable :  Fort  Wayne,  J.  &  8. 
R.  Co.  v.  Oildersleeve,  88  M.  138;  Botsford  v. 
Jf.  C.  R.  Co.,  88  M.  266. 

868.  A  switchman  had  his  hand  crushed 
while  coupling  a  freight  car  furnished  with 
double  deadwoods,  and  received  from  another 
road  where  such  a  contrivance  was  generally 
used.  He  had  not  been  expressly  notified 
that  he  would  be  required  to  handle  such  cars, 
but  in  the  course  of  commerce,  and  as  a  mat- 
ter of  business  necessity  as  well  as  of  statutory 
obligation,;they  were  being  constantly  received 
and  forwarded  like  all  other  cars  adapted  to 
the  gauge  of  the  road,  and  having  occasion  to 
run  thereon.  Held,  that  the  switchman  could 
not  maintain  a  suit  against  the  company  as 
for  negligent  injury  in  receiving  the  cars  or  in 
omitting  to  notify  him  thereof:  M.  C.  R.  Co. 
v.  Smithson,  46  M.  212. 

864.  The  omission  of  a  railroad  company 
to  warn  an  inexperienced  brakeman  of  the 
specific  danger  of  coupling  cars  that  are  fur- 
nished with  double  deadwoods  does  not  make 
the  company  liable  for  an  injury  received  by 
him  in  so  doing,  if  the  risk  is  such  as  to  be 
manifest  to  any  person,  and  if,  on  being  em- 
ployed, he  was  warned  in  general  terms  of 
the  perils  of  coupling  cars  of  different  con- 
struction, and  was  told  not  to  take  any  chances: 
Hathaway  v.  M.  C.  R.  Co.,  51  M.  258. 

385.  The  risk  arising  from  the  use  of  worn 


rails  for  side  tracks  in  a  railroad  yard  is  one 
of  the  ordinary  risks  of  a  switchman's  employ- 
ment: M.  C.  R.  Co.  v.  Austin,  40  M.  247. 

366.  Whether  an  accident  occasioned  by  a 
misplaced  switch,  by  which  a  train  is  run  on 
a  side  track  and  against  cars  standing  there, 
is  not  within  the  risks  assumed  by  an  engineer 
in  entering  into  the  employment  of  the  com- 
pany to  run  its  engines,  querc:  Lyon  v.  De- 
troit, L.  &L.M.R.  Co.,  31  M.  429. 

867.  Railroad  employees  are  presumed  to  be 
aware  and  take  the  risk  of  dangers  from  such 
conditions  and  defects  in  the  construction  of 
a  side  track  as  would  be  open  to  observation; 
and  they  are  also  expected  to  use  reasonable 
care  in  examining  their  surroundings :  Batter- 
son  v.  C.  4  O.  T.  R.  Co.,  58  M.  125. 

368.  An  experienced  brakeman  was  ordered 
by  the  conductor  to  attach  a  car  loaded  with 
lumber  which  projected  forward  and  com- 
pelled him  stoop  in  making  the  coupling.  In 
doing  so  he  delayed  a  little,  and  his  fingers 
were  caught  in  the  coupling-link  and  hurt 
Held,  that  he  could  not  maintain  an  action 
against  the  railway  company,  as  he  fully  un- 
derstood the  difficulty  to  be  guarded  against, 
and  the  conductor  was  not  shown  to  have  been 
in  fault  in  any  way:  Day  v.  Toledo,  C.  &  4 
D.  R.  Co.,  42  M.  528. 

869.  A  youth  of  ordinary  intelligence  was 
killed  while  coupling  freight  cars.  He  was 
fully  aware  of  the  danger  of  such  work,  and 
not  entirely  inexperienced,  and  his  death  was 
not  caused  by  any  negligence  or  carelessness 
of  those  in  charge  of  the  train.  Held,  that 
the  railroad  company  was  not  answerable  for 
his  death:  Viets  v.  Toledo,  A  A.  4  O.  T.  R. 
Co.,  55  M.  120. 

370.  A  railway  employee  cannot  recover 
for  an  injury  arising  from  the  improper  con- 
struction of  a  side  track  if  he  had  equal  means 
of  knowledge  with  the  defendant  of  the  defect 
and  did  not  protest  against  it:  Hewitt  v. 
Flint  4  P.  M.  R.  Co.,  67  M.  61. 

371.  If  a  railroad  employee,  knowing,  or 
having  ample  means  of  knowing,  from  long- 
continued  employment,  the  way  and  manner 
in  which  the  side  tracks  are  used,  continues 
in  the  employment  without  complaint,  and  is 
thereby  subjected  to  risks  of  accident,  he  is 
presumed  to  assume  such  risks,  and,  if  injured 
thereby,  cannot  recover:  Ibid. 

(b)  Negligence  of  co-employees. 
And  see  NEGLIGENCE,  II. 

372.  If  a  railroad  company  has  used  proper 
diligence  in  choosing  competent  servants,  it  is 
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not  liable  in  damages  for  an  injury  to  one  of 
them  caused  by  the  carelessness  of  another: 
Gardner  v.  it.  C.  Ji.  Co.,  58  M.  684. 

373.  So,  if  the  servant  whose  carelessness 
caused  the  injury  is  not  shown  to  be  incompe- 
tent: Peterton  v.  Chicago  dfc  N.  W.  R  Co.,  67 
M.102. 

374.  In  a  suit  brought  by  a  railroad  em- 
ployee against  the  company  for  damages 
caused  by  the  alleged  nnskilf  ulness  or  negli- 
gence of  another  employee  of  the  same  com- 
pany, the  defendants  are  entitled  to  the  bene- 
fit of  a  presumption  that  they  exercised  due 
care  in  the  employment  of  their  servants,  and 
that  they  had  no  knowledge  of  the  defects  of 
character  or  incapacity  imputed:  Davit  v. 
Detroit  A  M.  R  Co.,  20  M.  106. 

375.  General  reputation  of  unfitness  would 
be  admissible  as  evidence,  and  might  be  suf- 
ficient to  charge  the  company  with  knowl- 
edge, notwithstanding  they  may  have  been 
actually  ignorant  of  it  The  ignorance  will 
be  negligence  in  a  case  in  which  any  proper 
inquiry  would  have  obtained  the  information, 
and  where  the  duty  to  inquire  was  plainly  im- 
perative. But  the  burden  of  proof  to  estab- 
lish the  unfitness  alleged  as  the  ground  of  the 
plaintiffs  action  and  the  defendant's  knowl- 
edge of  it  is  upon  the  plaintiff :  Ibid. 

376.  A  railroad  employee  having  knowl- 
edge of  the  unfitness  of  another  employee  of 
the  same  company,  or  one  whose  position  or 
duties  are  such  that  he  ought  to  be  acquainted 
with  such  unfitness  when  it  had  become  no- 
torious, and  who  does  not  give  information  to 
the  company  of  the  unfitness  thus  actually  or 
constructively  known  to  him,  takes  upon  him- 
self all  the  risks  of  injury  from  such  unfitness 
while  engaged  in  the  ordinary  performance  of 
his  duties,  as  much  as  if  he  had  expressly  con- 
tracted with  reference  to  possible  injuries 
from  that  cause:  Ibid. 

377.  Where  the  reasons  which  are  relied 
upon  to  charge  the  officers  of  the  company 
with  knowledge  apply  with  equal  force  to 
show  the  knowledge  of  the  plaintiff,  the  neg- 
ligence of  the  latter  in  not  complaining  is  as 
great  as  that  of  the  company  in  employing  an 
incompetent  person.  And  where  employer 
and  employee  have  equal  knowledge,  and  the 
latter  continues  the  service,  each  party  takes 
the  risk,  unless  the  employer  undertakes  to 
give  special  directions:  Ibid. 

378.  A  direction  by  a  railroad  officer  to  his 
subordinate  to  perform  an  ordinary  service, 
such  as  his  employment  contemplated  — there 
being  nothing  unusual  in  the  mode  directed  — 
is  not  such  a  special  direction  as  will  charge  the 


company  for  an  injury  happening  during  the 
performance  of  such  service :  Ibid. 

870.  Personal  presence  of  officers  and  di- 
rectors all  along  the  line  of  a  railroad  being 
impossible,  rubordinates  with  more  or  less  dis- 
cretionary authority  are  indispensable;  and 
the  company  has  a  right  to  trust  that  an  agent 
or  officer  carefully  chosen  will  use  good  judg- 
ment in  making  hi*  own  appointments  and 
doing  his  own  duties,  and  is  not  bound  to 
treat  an  employee  as  incompetent  unless  for 
some  error  or  misconduct  going  to  his  general 
fitness  for  the  place:  M.  C.  R  Co.  v.  Dolan, 
83  M.  610. 

380.  In  an  action  against  a  railroad  com- 
pany by  an  engineer  for  an  injury  caused  by 
the  negligence  of  a  freight  conductor,  evidence 
that  he  was  put  on  the  list  of  conductors  some 
eight  months  before  the  accident,  after  having 
been  employed  as  brakeman  for  a  longer  period, 
and  that  he  had  once  by  mistake  carried  a  pas- 
senger beyond  his  stopping-place,  and  had  for 
that  reason  spoken  disparagingly  of  himself  to 
his  employer,  does  not  by  itself  show  him  to 
be  incompetent:  Ibid. 

381.  A  railroad  company  cannot  be  held 
liable  as  for  the  consequences  of  negligently 
retaining  incompetent'  servants  if,  in  exercis- 
ing due  care  and  diligence  to  see  that  its  em- 
ployees are  competent,  careful  and  sober,  it 
fails  to  discover  that  they  are  not.  But  the 
degree  of  diligence  which  they  must  exercise 
must  correspond  to  the  servant's  responsibility, 
and  it  is  for  a  jury  to  say  what  reasonable  dil- 
igence may  be.  The  presumption  is  that  the 
company  has  done  its  duty,  and  the  burden  of 
proving  the  contrary  is  on  the  party  complain- 
ing of  its  negligence :  Hilts  v.  Chicago  &  G. 
T.  R.  Co.,  65  M.  487. 

382.  Where  the  officers  of  a  railroad  com- 
pany have  had  their  attention  directed  to  the 
intemperate  habits  of  an  employee,  it  is  their 
duty  to  make  careful  and  frequent  investiga- 
tion as  to  the  fact  if  they  retain  him  in  their 
service.  The  weight  and  importance  of  evi- 
dence that  they  knew  of  it  is  for  the  jury  to 
pass  upon:  M.  C.  R  Co.  v.  Gilbert,  48  M.  176. 

383.  If  a  locomotive  engineer  has  for  sev- 
eral months  habitually  used  intoxicating  liq- 
uors to  such  an  extent  that  those  who  come 
in  contact  with  him  notice  his  condition,  the 
failure  of  his  superiors  to  notice  it,  and  their 
omission  to  make  suoh  inquiries  as  would  dis- 
close it,  is  negligence:  Hilts  v.  Chicago  &  G. 
T.  R  Co.,  66  M.  487. 

884.  Notice  to  the  caller  whose  business  it 
is  merely  to  call  the  conductors  in  a  certain 
order  when  trains  are  ready,  and,  if  one  cannot 
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go,  to  call  the  next,  of  a  special  temporary  in- 
capacity of  a  conductor  called  by  him,  is  not 
notice  to  the  company :  M.  C.  R.  Co.  v.  Dolan, 
82  M.  610. 

385.  Evidence  that  a  railroad  employee  is 
hasty,  passionate  and  excitable  does  not,  of 
itself,  necessarily  show  that  he  is  unfit  for  the 
post  of  yard-master ;  nor  does  the  mere  fact 
that  he  has  sent  an  engine  upon  the  track 
when  a  coming  train  was  overdue  conclusively 
show  that  the  company  was  negligent  in  keep- 
ing him  in  its  service,  since  he  might  have  had 
information  showing  that  the  train  would  not 
arrive  for  some  time :  M.  C.  R.  Co.  v.  Gilbert, 
46  M.  176. 

386.  A  locomotive  engineer's  opinion  that, 
if  he  had  obeyed  the  order  of  the  yard-master 
to  place  his  engine  on  the  main  track  when  a 
coming  train  was  past  due  he  would  have  got- 
ten into  trouble,  was  held  inadmissible  to  show 
that  the  railroad  company  was  negligent  in 
keeping  the  yard-master  in  its  employment 
unless  the  case  had  been  brought  to  the  knowl- 
edge of  the  company  officers :  Ibid. 

Evidence  as  to  employee's  competency,  see 
Evidence,  §§  49,  957. 

387.  A  brakeman  cannot  hold  the  company 
which  employs  him  responsible  for  the  failure 
of  fellow-servants  to  take  peculiar  precau- 
tions: Day  v.  Toledo,  Canada  Southern  & 
D.  R.  Co.,  42  M.  524. 

388.  Where  the  fireman  on  a  freight  train 
was  hurt  in  consequence  of  the  train  being 
ditched  through  the  engineer's  neglect  to 
obey  signals,  which  he  saw  and  was  bound  by 
the  company's  rules  to  observe,  the  company 
was  not  held  liable:  Henry  v.  Lake  Shore  & 
M.  S.  R.  Co.,  49  M.  495. 

380.  Whether  a  brakeman  can  recover 
against  the  railway  company  for  an  injury  re- 
ceived in  consequence  of  the  conductor's  man- 
aging the  locomotive  in  the  engineer's  absence, 
quere.  Judgment  denying  suoh  liability  af- 
firmed by  equal  division:  Rodman  v.  M.  C. 
R.  Co.,  55  M.  67. 

390.  Where  the  collision  in  which  plaintiff, 
a  railroad  engineer,  was  injured  was  caused 
by  a  flat-car  moving  from  a  sidetrack  out 
upon  the  main  track,  it  was  held  that  if  the 
motion  which  was  the  cause  of  the  flat-car's 
being  hauled  out  was  imparted  to  it  by  a 
freight  train  which  had  shortly  before  backed 
upon  the  side  track,  such  fact  might  establish 
negligence  on  the  part  of  the  men  in  charge  of 
the.  freight  train,  but  that  -for  suoh  negligence 
there  could  be  no  recovery  against  the  railroad 
company,  it  being  the  negligence  of  fellow- 
servants:  Hewitt  v.  Flint  &  P.  M.  R.  Co.,  67 
M.61. 


391.  A  boy  about  17  years  old  was  em- 
ployed as  brakeman  by  the  engineer  of  an  ore 
train.  The  engineer  had  power  to  employ  and 
discharge  brakemen,  and  the  boy  was  capable 
and  experienced  in  the  business.  The  engi- 
neer directed  the  fireman  to  back  the  locomo- 
tive upon  a  side  track  to  the  train,  and  told 
the  brakeman  to  attend  a  switch.  He  himself 
went  to  attend  another  switch  further  on. 
While  this  was  being  done  the  bell  and  whistle 
of  a  train  on  the  main  track  near  by  were 
both  sounding.  The  first  switch  was  passed, 
and  the  engineer  was  about  throwing  the  sec- 
ond when  he  heard  an  outcry  and  saw  the 
brakeman  under  the  locomotive.  The  brake- 
man  died  in  a  few  minutes  from  his  injuries, 
and  his  administrator  sued  the  railroad  com- 
pany for  the  injury.  It  was  proved  that  the 
brakeman  knew  the  train  was  about  moving 
back,  and  that  there  was  room  enough  for  him 
to  perform  his  duties.  Held,  that  he  needed 
no  further  warning  of  his  danger,  and  that 
the  accident  was  due  to  his  own  negligence ; 
also,  that  if  the  failure  to  sound  the  bell  and 
whistle  of  the  locomotive  was  negligence,  it 
was  the  fault  of  the  fireman,  who  was  a  fellow- 
servant  of  the  brakeman,  and  for  whose  negli- 
gence towards  a  fellow-servant  the  company 
would  not  be  liable :  Oreentcald  v.  Marquette, 
H.  A  0.  R.  Co.,  49  M.  197. 

392.  A  railroad  employee  whose  duty  it 
was  to  couple  cars  and  make  up  trains  was 
assisted  in  that  work  by  a  helper,  and  by  an 
engineer  and  a  fireman  upon  the  switching 
engine.  He  sued  to  recover  for  injuries  re- 
ceived while  on  duty,  through  the  fireman's 
alleged  incompetency  in  being  unable  to  com- 
municate properly  to  the  engineer  the  pre- 
scribed signals  used  in  making  up  trains. 
Held,  that  he  could  not  recover  without  estab- 
lishing affirmatively  the  receipt  by  the  fireman 
of  the  proper  signal,  the  misinterpretation  of 
the  same  by  the  fireman  to  the  engineer, 
through  ignorance  of  the  meaning  of  the  sig- 
nals, and  that  the  injuries  were  received  by 
reason  of  such  mistake:  Catlin  v.  M.  C.  R. 
Co.,  66  M.  858. 

393.  A  brakeman  in  coupling  freight  cars 
had  his  arm  crushed  by  a  loosened  dead  wood 
on  a  car  which  had  come  from  another  road. 
It  was  the  business  of  inspectors  employed  on 
both  roads  to  see  that  cars,  transferred  were  in 
proper  condition,  and  there  was  no  claim  or 
showing  that  they  were  not  competent  Held, 
that  the  inspector  was  a  fellow-servant  of  the 
brakeman,  and  that  the  risk  of  error  on  his 
part  was  one  of  the  risks  of  the  brakeman's 
employment,  and  that  the  brakeman  could 
not  recover  against  the  company  for  the  in- 
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jury:  Smith  v.  Flint  <*  P.  M.  R.  Co.,  46  M. 
256. 

394.  Conductors  and  brakemen  are  fellow- 
servants  whose  acts  are  not  independent  in 
such  a  sense  as  to  separate  them  from  each 
other  in  the  line  of  dangers :  Ibid. 

395.  The  foreman  of  a  gang  of  car-repair- 
ers and  the  engineer  of  a  switch-engine  are 
fellow-servants  of  one  of  the  repairers,  who,  if 
he  is  injured  through  their  negligence,  cannot 
recover  against  the  employing  railroad  com- 
pany :  Petermm  v.  Chicago  <fc  N.  W.  R.  Co.,  67 
M.  102. 

Further,  as  to  who  are  fellow-servants,  see 
Nwhjgenck,  §§  150-155. 

(c)  Contributory  negligence  of  em- 
ployees. 

See  Negligence,  III,  (b). 

390.  An  engineer  who  in  running  a  rail- 
road train  is  injured  while  disregarding  the 
instructions  which  the  company  has  issued 
for  his  guidance,  and  is  therein  guilty  of  gross 
negligence  contributory  to  the  injury,  cannot 
recover  damages  of  the  company:  Lyon  v. 
Detroit,  L.  &  L.  M.  R.  Co.,  81  M.  420. 

397.  A  switchman  who  had  been  strictly 
cautioned  against  having  anything  to  do  with 
coupling  cars  tried  to  uncouple  some  while 
the  train  was  moving,  and  had  his  foot  caught 
where  the  planking  had  been  for  some  time 
slightly  broken,  though  the  defect  had  not 
been  seen  by  him  as  yardman  and  the  railroad 
company  had  no  notice  of  it.  Held,  that  he 
could  not  recover  for  the  injury  resulting  to 
him:  Gardner  v.  M.  C.  R.  Co.,  68  M.  584. 

398.  A  railroad  employee  was  injured  by 
a  defective  draw-head  which  he  used  for  the 
first  time  without  looking  at  it,  acting  on  the 
supposition  that  it  was  all  right.  He  had 
worked  about  the  engine  nearly  a  week  with- 
out examining  the  draw-head,  which  he  was 
liable  to  use  at  any  moment.  Held,  that  his 
negligence  would  prevent  a  recovery  for  the 
injury :  Goulinv.  Canada  South.  Bridge  Co., 
64  M.  190. 

399.  A  hrakeman,  whose  business  it  also 
was  to  couple  cars,  had  his  arm  crushed  in 
trying  to  couple  to  another  car  a  caboose  the 
draw-bar  of  which  was  some  six  inches  below 
that  of  the  other  car  and  of  cars  generally. 
The  caboose  had  been  in  that  condition  for  a 
month,  as  the  hrakeman  himself  knew,  and  it 
had  been  reported  for  repairs ;  but  the  fact 
that  the  draw-bars  were  not  on  the  same  level 
must  have  been  apparent  to  any  one  attempt- 
ing to  couple  the  cars,  if  he  used  his  eyes. 


Held,  that  he  could  not  recover  against  the 
railroad  company :  Brewer  v.  Flint  <fc  P.  M. 
R.  Co.,  56  M.  620. 

400.  Where  a  side  track  in  a  freight  yard 
was  constructed  witb  a  very  sharp  curve,  so 
that  there  was  great  danger  that  in  coupling 
cars  the  draw-bars  would  slip  and  pass  each 
other,  which  danger,  however,  existed  only 
on  the  inside  of  the  curve,  it  was  held  to  be 
contributory  negligence  for  an  experienced 
hrakeman,  who  must  have  been  aware  of  the 
danger,  to  remain  on  the  inside  while  engaged 
in  coupling:  Turtle  v.  Detroit,  G.  H.&M.R. 
Co.,  122  U.  a  180. 

401.  On  a  signal  for  brakes,  a  brakeman, 
standing  on  a  flat-car  in  a  freight  train, 
caught  hold  of  a  ladder  on  the  side  of  a  box- 
car, and,  swinging  his  body  around  to  ascend, 
came  in  contact  with  a  bridge,  was  thrown 
down  and  killed.  Held,  that  he  was  guilty  of 
contributory  negligence :  Wick  v.  F.  db  P.  Id. 
R.  Co.,  67  M.  682. 

402.  An  employee  of  a  car-building  com- 
pany crawled  under  some  new  cars  which  had 
been  removed  from  the  company's  yards  as 
completed,  and  placed  upon  a  railroad  com- 
pany's track  for  transportation.  The  con- 
ductor of  a  train  had  already  looked  over  the 
cars  to  see  if  any  one  was  under  them  at  work. 
The  cars  were  then  coupled  to  the  train  and 
were  started  up,  and  the  employee  was  killed. 
Held,  that  he  was  guilty  of  contributory  neg- 
ligence: Coops  v.  Lake  Shore  &  M.  8.  R.  Co., 
66  M.  44a 

403.  The  foreman  of  a  gang  of  laborers 
employed  by  a  railroad  company  to  dig  and 
load  gravel  called  out  as  the  train  was  about 
to  start,  "  All  aboard ! "  and  one  of  the  men, 
in  attempting  to  jump  on  while  the  train  was 
moving,  lost  his  hold  and  was  injured.  He 
swore  that  he  heard  no  order  to  board  the 
cars,  and  went  because  the  others  went ;  and 
he  knew  that  there  was  to  be  another  oppor- 
tunity of  getting  on  the  train.  Held,  that 
there  was  no  evidence  of  defendant's  negli- 
gence: Novock  v.  M.  C.  R.  Co.,  68  M.  121. 

404.  A  call  "  All  aboard  1 "  when  cars  are 
about  leaving  is  no  more  than  notice  of  that 
fact,  and  justifies  no  one  in  boarding  or  leav- 
ing cars  in  motion :  Ibid. 

406.  H.  contracted  with  the  defendant 
company  to  draw,  saw  and  pile  for  it  certain 
wood  at  one  of  its  stations,  and  plaintiff  was 
employed  by  him  by  the  day  in  piling  the 
wood  as  sawn.  While  thus  employed  he  was 
injured  by  the  cars  being  thrown  from  the 
track  and  running  against  the  woodshed,  and 
in  some  way  causing  his  hand  to  be  crushed. 
The  company,  on  the  theory  (which  there  was 
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some  evidence  to  establish)  that  the  cars  were 
thrown  from  the  track  by  means  of  a  plank 
which  H.  had  placed  between  the  rails  to  aid 
his  work  under  the  contract,  asked  a  charge : 
1.  That  plaintiff  and  H.,  while  working  on  the 
premises,  were  bound  to  use  the  same  ordi- 
nary care  against  accidents  to  themselves  as 
was  incumbent  on  the  company,  and  that  if 
the  neglect  of  plaintiff  or  of  H.  in  the  course 
of  their  work  under  the  contract  contributed 
proximately  to  the  accident,  plaintiff  could 
not  recover,  unless  the  conduct  of  the  com* 
pany's  servants  was  wanton  or  wilful.  2.  That 
if  H.,  in  the  course  of  his  work  under  the  con- 
tract, placed  the  plank  on  the  track,  and 
thereby  the  cars  were  thrown  off  and  ran 
against  the  woodshed,  this  was  neglect  on  H.'s 
part  which  contributed  proximately  to  the  ac- 
cident, and  that  plaintiff  could  not  recover  un- 
less the  conduct  of  the  company's  servants  was 
wanton  or  wilful.  There  was  no 'evidence 
that  plaintiff  knew  of  the  plank,  but  it  was 
proved  to  have  been  seen  there  by  the  station 
agent.  Upon  the  question  whether  .this  charge 
should  have  been  given,  the  court  was  equally 
divided:  M.  C.  R.  Co.  v.  Leakey,  10  M.  193. 

(d)  Liability  for  injuries  to  strangers. 

1.  Negligence  of  company. 

See,  generally,  Negligence. 

As  to  liability  for  injuries  to  passengers  front 
negligence,  see  Cabbiebs,  V,  (b). 

Company's  negligence  in  carrying  passenger 
past  station,  not  proximate  cause  of  subsequent 
injury:  See  Negligence,  §§  48,  49;  Plead- 
ings, §  646. 

As  to  negligence  in  obstructing  or  not  re- 
pairing crossing,  or  in  failing  to  erect  caution 
boards  and  keep  flag-men  at  crossings,  see 
supra,  §§  276-290. 

406.  Two  railroad  tracks  controlled  by  the 
same  company  crossed  a  highway  near  each 
other,  one  on  a  bridge  and  the  other  on  a  level. 
A  flag-man  employed  for  the  latter  track  had 
for  years  been  in  the  habit  of  warning  travel- 
lers upon  the  highway  of  the  approach  of 
trains  to  cross  the  bridge  on  the  other.  In  so 
doing  his  signals  once  misled  a  person  driving, 
so  that  the  latter  advanced  at  the  wrong  time, 
and  the  horse  was  frightened  by  a  train  pass- 
ing over  the  bridge.  The  driver  was  thrown 
out  and  injured,  and  sued  the  company,  which 
defended  on  the  ground  that  the  flag-man  was 
not  acting  in  the  line  of  his  employment. 
Held,  that  it  was  for  the  jury  to  say  whether 
the  flag-man,  who  was  a  servant  of  the  defend- 
ant, did  not  act  by  its  consent,  express  or  im- 


plied, or  under  its  direction,  in  flagging  for 
the  bridge:  Peck  v.  if.  C.  JR.  Co.,  57  M.  8. 

407.  Plaintiff,  who  had  been  a  passenger 
on  defendant's  train,  left  its  depot  on  a  dark 
and  rainy  night,  and  fell  into  an  unguarded 
hole  on  its  grounds  that  was  close  to  the  cul- 
vert of  a  diagonal  path  whereon  he  was  walk- 
ing ;  defendant  had  constructed  another  and 
safer  path,  but  most  of  the  travel  went  over 
the  way  used  by  plaintiff,  and  defendant  had 
never  objected  to  its  use.  Held,  that  plaintiff 
could  recover  for  injuries  received :  Cross  v. 
Lake  Shore  dfc  M.  8.  JR.  Co.,  69  M.  868  (April  6, 
•88). 

408.  A  man  went  by  night  to  the  depot  to 
meet  his  wife,  and,  having  occasion  to  urinate, 
no  special  resort  being  provided,  he  stepped 
off  the  walk,  in  the  darkness,  upon  a  portion 
of  the  depot  grounds,  and  fell  into  a  hole. 
Held,  that  he  was  a  customer  of  the  railway 
company  and  not  a  trespasser,  and  that  he 
could  maintain  an  action  against  the  company 
for  the  injury  he  sustained :  MaKone  v.  M.  C. 
B.  Co.,  61  M.  601. 

409.  As  the  act  of  running  the  cars  over 
the  road  is  a  lawful  act,  railroad  companies 
cannot  be  held  liable  for  accidental  injuries 
occasioned  thereby,  unless  the  running  was 
without  proper  care,  or  in  an  unreasonable 
manner:  Williams  v.  M.  C.  JR.  Co.,  2  M. 
269. 

410.  The  fact  that  the  plaintiff  in  an  action 
for  a  railway  injury  was  hurt  without  his  own 
fault  or  negligence  does  not  of  itself  entitle 
him  to  recover,  as  it  must  further  appear  that 
the  defendant  is  legally  chargeable  with  the 
injury:  Henry  v.  Lake  Shore  A  M.  S.  B.  Co., 
49  M.  495. 

411.  The  negligence  of  a  railway  company 
will  not  be  presumed  in  an  action  against  it 
for  personal  injury,  but  must  be  shown ;  and 
there  can  be  no  recovery  unless  it  appears  to 
be  the  efficient  cause  of  the  injury  without 
any  contributory  fault  in  the  plaintiff :  Mitch- 
ell v.  Chicago  <&  O.  T.  JR.  Co.,  51  M.  286. 

412.  Negligence  in  injuries  inflicted  by 
railroad  trains  upon  individuals  is  a  question 
that  depends  upon  the  circumstances,  and  can 
rarely,  if  ever,  be  absolutely  defined  as  mat- 
ter of  law ;  and,  in  determining  whether  there 
has  been  negligence,  all  the  circumstances 
must  be  considered  together :  Marcott  v.  Mar- 
quette, R.&O.R.  Co.,  47  M.  1. 

413.  Railway  companies  buying  rolling- 
stock  from  reputable  manufacturers  are  not 
chargeable  with  negligence  in  accepting  ma- 
terial on  such  inspection  as  is  usual  and 
practicable,  without  discovering  concealed  de- 
fects ;  they  cannot  be  held  to  warrant  their 
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can:  Grand  Bapidi  &  I.  B.  Co.  ft.  Huntley, 
8811637. 

414.  In  an  action  (or  railway  injury,  de- 
fects in  the  track  at  other  times  and  places 
than  those  of  the  accident  cannot  be  shown 
in  proof  of  negligence  contributing  to  the  in- 
jury: Ibid, 

Evidence  of  accidents  to  others  in  same 
dangerous  place  not  admissible,  see  Evidence, 
§143. 

415.  Where  there  is  no  statute  requiring  a 
railroad  company  to  fence  its  track  for  the 
prevention  of  personal  injuries,  a  charge  that 
if  a  fence  would  have  prevented  such  injury 
it  was  negligent  not  to  have  bad  it  is  all  that 
can  be  asked  in  an  action  therefor  against  the 
company :  Marcott  v.  Marquette,  H.  &  0.  R. 
Co.,  49  M.  99. 

418.  A  railroad  company's  neglect  to  fence 
its  track  is  for  the  jury  to  consider  as  bear- 
ing on  its  liability  for  injury  done  to  a  child 
which  got  upon  the  track  in  consequence: 
Ktjfserv.  Chicago  &  Q.T.  R,  Co.,  56  M.  559. 

417.  Where  a  railroad  company  is  required 
by  statute  to  fence  its  road  with  a  fence  "  suf- 
ficient to  prevent  cattle  or  other  animals  from 
getting  on  such  railroad,"  the  requirement, 
it  seems,  includes  the  protection  of  children : 
Ketyser  v.  Chicago  <St  G.  T.  R.  Co.,  66  M.  890 
(June  23, '87). 

418.  It  is  for  the  jury  to  determine  whether 
it  is  not  negligence  in  a  railway  company  to 
omit  means  to  prevent  their  cars  from  moving 
or  being  driven  beyond  the  rails  where  these, 
if  extended,  would  cross  a  passage-way,  left 
open  by  the  company  to  give  access  to  the 
depot:  Grand  Rapid*  &  I.  R.  Co.  v.  Martin, 
41  M.  667. 

418.  It  is  negligence  in  a  railroad  company 
to  allow  coal-bins  so  close  to  its  track  tbat 
persons  upon  an  excursion  car  cannot  safely 
stand,  while  passing  them,  upon  the  running 
board  that  stretches  along  the  side  of  such  a 
car:  Dickinson  v.  Port  Huron  &  N.  W.  R.  Co., 
58  M.  48. 

420.  Whether  the  piling  of  wood  by  a  rail- 
road company  by  the  side  of  its  track,  ad- 
jacent to  a.  road  crossing  the  track,  in  such 
manner  as  to  obscure  the  view  of  crossing 
trains,  imposes  upon  the  company  the  duty  of 
great  care  or  caution  in  running  their  trains,  or 
making  use  of  extra  means,  of  notifying  those 
about  to  cross  when  trains  are  approaching, 
quere:  Lake  Shore  &  M.  S.  R.  Co.  v.  Miller, 
25  M.  274. 

421.  It  is  gross  negligence  to  back  a  train, 
without  a  brakeman  at  the  rear  end  as  a  look- 
out, across  the  main  thoroughfare  of  a  village, 
when  there  is  no  flag-man  at  the  crossing, 
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even  though  the  rate  of  the  train  is  but  little 
faster  than  a  person  walks;  Cooper  v.  Lake 
Shore  <bM.S.RCo.,M  M.  261. 

422.  If  a  railroad  company,  by  placing 
freight  cars  on  a  side  track,  obstructs  the  view 
of  its  track  at  a  public  crossing,  it  is  bound, 
irrespective  of  statute,  to  take  extra  care  to 
guard  against  accidents:  Guggenheim  v.  Lake 
Shore  <fc  M.  S.  R.  Co.,  66  M.  150. 

428.  Where  the  view  of  a  railroad  track  as 
it  crosses  a  public  street  is  obstructed  by 
buildings  and  freight  cars,  the  company  is  not ' 
relieved  from  the  duty  of  giving  warning,  by 
whistle  or  otherwise,  of  the  approach  of  trains 
by  the  absence  of  a  statute  requiring  such 
warning:  Ibid. 

424.  The  neglect  of  a  railroad  company  to 
riog  a  bell,  as  required  by  statute  when  ap- 
proaching a  crossing,  will  make  it  liable  for 
any  injury  resulting  from  such  neglect:  Chi- 
cago ttN.E.R.  Co.  v.  Miller,  46  M.  582. 

425.  A  man  crossing  a  railway  track  after 
dark  in  a  wagon  was  struck  by  a  passing  train 
and  killed.  Whether  the  train  was  hidden 
from  view  by  intervening  shrubbery,  and 
whether  any  signal  of  its  approach  was  given, 
were  disputed  questions  of  fact.  Held  that, 
so  far  as  these  facts  involved  the  legal  duty  of 
the  railroad  company,  they  must  go  to  the 
jury :  Klanowski  v.  Grand  Trunk  R.  Co.,  67 
M.  555. 

428.  Proof  that  a  railroad  company  is  in 
the  habit  of  ringing  its  bell  on  approaching  a 
station  is  not  competent  as  bearing  on  the 
question  of  negligence  by  another  company 
which  uses  the  track  of  the  first  at  that  point 
as  a  side  track :  Detroit  <&  M.  R.  Co.  v.  Van 
Steinburg,  17  M.  99. 

427.  That  a  train  is  drawn  by  a  reversed 
engine  is  not,  it  seem*,  by  itself  evidence  of  neg- 
ligence :  Battishill  v.  Humphreys,  64  M.  494. 

428.  The  lookqut  upon  a  locomotive  must 
be  as  efficient  as  the  circumstances  require, 
and  especially  so  when  the  chances  of  access 
to  the  track  are  greater  than  usual:  Marcott 
v.  Marquette,  H.  <fc  O.  R.  Co.,  47  M.  1. 

420.  A  railroad  train  ran  over  a  child  on 
the  track.  It  appeared  tbat  there  were  visit- 
ors in  the  cab  of  the  engine,  and  that  the  pres- 
ence of  strangers  without  leave  was  prohibited 
by  rule.  Held,  tbat  it  was  proper  for  the  jury 
to  consider  the  fact  with  other  circumstances 
as  bearing  on  the  question  of  negligence :  Ibid. 

480.  Plaintiff,  a  child  three  months  old, 
was  run  over  by  a  railroad  train  at  a  crossing 
in  a  suburb  of  Detroit,  in  the  day-time.  There 
was  nothing  to  interrupt  the  view  of  the  cross- 
ing from  the  train,  which  could  have  been 
stopped  before  reaching  the  child  had  she  been 
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seen,  as  she  ought  to  have  been.  The  train- 
men, however,  testified  that  they  were  on  the 
lookout  and  did  not  see  her.  Held,  that  there 
was  evidence  to  sustain  an  allegation  of  reck- 
less negligence,  and  that  the  question  of 
plaintiffs  contributory  negligenee  —  could 
such  be  imputed  to  one  so  young — did  not 
arise:  Battishill  v.  Humphreys,  64  M.  514. 

431.  Boys  riding  free  upon  a  freight  train, 
by  the  permission,  express  or  implied,  of  the 
employees  in  charge,  cannot  be  considered 
trespassers  so  as  to  prevent  a  recovery  against 
the  company  for  their  death:  Ecliffv.  Wabash, 
St.  L.AP.R.  Co.,  64  M.  196. 

432.  An  eight-year-old  boy  trespassing 
upon  the  premises  of  a  railroad  company  got 
on  the  step  of  the  engine  and  was  ordered  off 
by  the  fireman,  and  as  he  jumped  off  he  fell. 
The  locomotive  was  started  that  moment  and 
the  tender  passed  over  his  leg.  He  was  a  boy 
of  more  than  average  intelligence,  and  had 
'been  warned  against  going  on  the  premises  or 
riding  on  the  engine.  Held,  that  the  railway 
company  could  not  be  held  liable  for  the  injury 
without  showing  that  the  engineer  or  other 
servants  of  the  company  in  charge  of  the  loco- 
motive knew  that  the  child  was  in  the  way,  or 
that  they  had  been  reckless  or  negligent  in 
the  management  of  the  engine,  or  could  have 
anticipated  the  injury :  Chicago  A  N.  W.  JR. 
Co.  v.  Smith,  46  M.  504. 

433.  A  child  two  and  a  half  years  old  is  no 
such  trespasser  in  going  upon  a  railroad  track 
as  to  forfeit  redress  for  being  run  over  and  se- 
riously injured  by  the  recklessness  or  negli- 
gence of  the  engineer.  Nor  can  the  child  be 
considered  negligent  The  question  of  its 
parent's  negligence  in  permitting  it  to  go  is 
for  the  jury :  Keyser  v.  Chicago  A  O.  T.  R.  Co., 
56  M.  559. 

434.  A  little  child  got  upon  a  railroad  track 
at  a  point  where  it  was  unfenced,  and  was  in- 
jured by  a  passing  train,  the  engineer  of  which 
had  seen  an  object  on  the  track  half  a  mile 
distant,  but  had  not  recognized  it  as  the  child. 
A  large  verdict  for  the  injury  was  affirmed, 
but  a  majority  of  the  court  did  not  expressly 
■concur  upon  any  point :  Keyser  v.  Chicago  A 
Q.  T.  R.  Co.,  66  M.  890. 

436.  Proof  that  a  heavily-loaded  train  of 
cars  was  running  down  a  wharf,  at  the  rate  of 
from  ten  to  fifteen  miles  an  hour,  without  a 
locomotive,  when  people  were  landing  from  a 
steamboat,  is  sufficient  proof  of  negligence: 
Malmsten  v.  Marquette  H.  A  O.  R.  Co.,  49 
M.  04. 

436.  It  cannot  be  presumptively  negligent 
to  run  a  railroad  train  in  the  usual  manner,  in 
the  absence  of  proof  that  such  usual  manner 


is  in  itself  improper:  Grand  Rapid*  A  I.  R 
Co.  v.  Judson,  34  M.  506. 

437.  More  than  ordinary  speed  is  not  neces- 
sarily evidence  of  negligence  in  running  a 
train:  Grand  Rapids  A  I.R  Co.  v.  Huntley, 
88  M.  587. 

438.  A  high  rate  of  speed  at  a  common 
highway  crossing  is  not  of  itself  negligence: 
Klanotcski  v.  Grand  Trunk  R.  Co.,  64  M.  279. 

439.  Though  there  is  no  statute  limiting 
the  speed  of  railroad  trains  when  crossing  a 
public  street,  yet  where  the  crossing  is  made 
dangerous  because  the  view  of  the  track  is  ob- 
structed by  buildings  and  freight  cars,  the 
speed  should  be  consistent  with  the  degree  of 
care  and  prudence  required  for  the  safety  of 
the  lives  and  property  of  the  persons  rightfully 
approaching  and  travelling  over  such  crossing :' 
Guggenheim  v.  L.S.  A  M.  S.  R.  Co.,  66  M.  150 
(June  9,  '87). 

440.  It  is  a  question  for  the  jury  whether 
a  special  train  can  be  run  without  negligence 
at  such  a  speed  as  to  make  it  difficult  to  check 
its  speed  within  a  reasonable  time  and  dis- 
tance: Marcott  v.  Marquette,  H.  A  O.R.  Co., 
47  M.  1. 

441.  Sending  out  a  train  with  so  few  brake- 
man  that  on  some  grades  its  speed  cannot  be 
checked  cannot  be  held,  as  a  matter  of  law,  to 
have  no  tendency  to  support  an  allegation  of 
reckless  management ;  nor  can  the  neglect  be 
held  to  be  of  one  degree  rather  than  another ; 
if  there  are  special  circumstances  tending  to 
excuse  such  management,  they  are  for  a  jury 
to  weigh :  McDonald  v.  Chicago  A  JV.  W.  R. 
Co.,  61 M.  628. 

442.  It  is  negligence  not  to  slacken  the  speed 
of  a  train  so  that  it  can  be  stopped  if  neces- 
sary, if  the  engineer  has  seen  an  object  on  the 
track  a  long  way  off,  and  cannot  tell  what  it 
is:  Keyser  v.  Chicago  A  G.  T.  R.  Co.,  56  M. 
559. 

443.  A  railroad  engineer  is  bound  to  slow 
down  or  stop  his  train  if  possible  where  he 
finds  that  persons  on  the  track  are  apparently 
unaware  of  the  danger  of  being  run  over,  and 
do  not  hear  or  give  attention  to  the  warning 
signals :  Boutcmeester  v.  Grand  Rapids  A  I. 
JR.  Co.,  63  M.  557. 

444.  An  engineer  is  not  required  to  heed  a 
signal  to  stop  his  train,  given  by  a  stranger, 
when  no  danger  is  in  sight  or  may  be  reason- 
ably apprehended :  Blair  v.  Grand  Rapids  A 
I.  R.  Co.,  60  M.  124. 

446.  In  an  action  for  damages  resulting 
from  a  train's  striking  a  team  at  a  railroad 
crossing,  the  court,  after  charging  that  there 
could  be  no  recovery  if  the  proper  signals 
were  given,  left  it  to  them  to  determine 
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whether  there  were  any  unusual  circumstances 
which  made  speed  unreasonable.  There  was 
nothing  in  the  pleadings  or  proofs  to  show 
that  there  were  any  exceptional  circum- 
stances, or  that  this  crossing  was  more  dan- 
gerous than  others.  Held,  that  the  charge 
was  contradictory  and  erroneous:  Klanotcski 
v.  Grand  Trunk  R.  Co.,  64  M.  279. 

448.  Where  trains  are  required  by  law  to 
come  to  a  full  stop  before  crossing  a  railroad 
track,  it  seems  that  their  neglect  to  do  so, 
though  not  averred  in  a  declaration  for  injury 
to  persons  crossing  their  tracks,  has  neverthe- 
less some  bearing  on  the  question  of  the  speed 
at  which  they  were  running  near  such  cross- 
ing: Staal  v.  Grand  Rapids  <fc  J.  R.  Co.,  57 
M.  239. 

447.  In  an  action  for  railway  negligence 
the  question  how  far  an  easy-running  flat-car, 
given  motion  towards  the  south  end  on  a  de- 
scending grade,  wonld  run  without  obstruc- 
tion towards  the  north,  was  held  too  indefi- 
nite to  be  material:  Hewitt  v.  F.  A  P.  M.  R. 
Co.,  67  M.  61. 

Evidence  as  to  speed  of  trains,  see  Evi- 
dence, §§  50,  895,  599,  600-604,  670,  677. 

Remote  evidence  as  to  location  and  dimen- 
tions  of  platform  and  station  in  action  for  neg- 
ligence, see  Evidence,  §  75. 

2.  Contributory  negligence. 

See  Negligence,  III,  (a). 

As  to  contributory  negligence  of  railway 
passengers,  see  Carriers,  §§  128, 134,  136-151. 

448.  The  doctrine  of  comparative  negli- 
gence does  not  prevail  in  Michigan,  and  can- 
not be  applied  to  the  case  of  a  person  injured 
while  crossing  a  railroad  track :  Mynning  v. 
Detroit,  L.  A  N.  R.  Co.,  59  M.  257. 

448.  One  cannot  recover  for  an  injury 
caused  by  the  collision  of  a  locomotive  with 
the  wagon  in  which  she  was  riding,  if  her 
own  negligence  contributed  directly  or  proxi- 
mately to  the  injury,  though  the  negligence 
of  the  railroad  company  may  have  concurred : 
Lake  Shore  <fc  Jf.  S.  R.  Co.  v.  Miller,  25  M. 
274. 

450.  In  an  action  against  a  railroad  com- 
pany for  injuries  caused  by  the  collision  of  its 
locomotive  with  the  wagon  in  which  the 
plaintiff  was  riding,  the  latter's  right  to  re- 
cover was  affected  as  much  by  the  negligence 
of  the  person  owning  and  driving  the  team  as 
by  her  own :  Ibid. 

451.  An  administrator  cannot  recover  dam- 
ages for  the  negligent  killing  of  his  intestate, 
who  was  run  over  by  a  street-car,  if  the  negli- 


gence of  the  deceased  contributed  to  the  in- 
jury, and  if  he  had  not  exercised  that  reason- 
able care  to  avoid  injury  which  a  person  of 
ordinary  prudence  would  have  shown  under 
the  circumstances:  Kelly  v.  Eendrie,  26  M. 
255. 

452.  It  is  not  contributory  negligence  to 
assume  that  it  will  be  safe  to  go  through  an 
open  passage  left  by  a  railroad  company  to 
give  access  to  their  depot,  even  though  the 
track  ends  near  by  and  is  not  protected  by 
snubbing-posts:  Grand  Rapids  &  I.  R.  Co. 
v.  Martin,  41  M.  667. 

453.  It  may  be  assumed  that  a  railway 
company  will  take  the  utmost  care  to  protect 
persons  from  injury  in  crossing  a  passage  left 
by  it  to  give  access  to  the  depot,  when  the 
passage  does  not  actually  cross  the  railway 
track:  Ibid. 

454.  In  an  action  to  recover  for  injuries 
received  by  falling,  on  a  dark  night,  into  a 
turn-table  pit  located  upon  the  defendant's 
depot  grounds  six  feet  from  the  line  of  the 
street  along  which  plaintiff  had  been  walking, 
the  evidence  showed  that  plaintiff  was  well 
acquainted  with  the  locality  and  surroundings, 
having  himself  worked  for  the  company  many 
years.  Held,  that  he  could  not  recover:  Early 
v.  Lake  Shore  &  M.  S.  R.  Co.,  66  M.  349  (June 
16, '87). 

466.  A  stranger  who  voluntarily  attempted 
to  enter  a  car  in  a  running  train  in  order  to 
give  warning  of  a  broken  rail,  his  previous 
signal  having  been  disregarded,  is  guilty  of 
contributory  negligence  and  cannot  recover 
for  an  injury  received  in  such  attempt :  Blair 
v.  G.  R.  4 1.  R.  Co.,  60  M.  124. 

458.  A  boy  twelve  years  old,  who  lived  in 
the  immediate  vicinity  of  railroad  trains  and 
who  was  accustomed  to  them,  got  upon  a 
freight  train  without  leave,  and,  while  on  the 
front  of  the  engine,  was  killed  by  a  collision 
in  which  no  one  else  was  hurt.  Held,  that  his 
contributory  negligence  would  prevent  a  re- 
covery of  damages  for  his  death :  Ecliff  v.  W., 
St.  L.  <fc  P.  R.  Co.,  64  M.  196. 

457.  Where  a  train  which  has  been  stand- 
ing across  a  highway  has  backed  down  to  the 
cattle-guard  for  the  apparent  purpose  of  let- 
ting people  pass,  it  is  not  per  se  negligence  for 
one  who  has  been  waiting  to  attempt  to  drive 
by  in  front  of  the  engine  if  his  horse  is  steady; 
but  it  is  a  question  for  the  jury  whether  it 
was  negligence  in  the  railroad  company  not 
to  have  seen  the  person  so  trying  to  cross,  and 
to  have  blown  off  steam  while  he  was  cross- 
ing: Geveke  v.  Grand  Rapids  <fc  I.  R.  Co.,  67 
M.  589. 

458.  One  without  permission  walks  upon  a 
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railroad  track  is  guilty  of  such  contributory 
negligonce  as  will  preclude  a  recovery  against 
the  company  for  his  death,  unless  it  appears 
that  the  engineer  of  the  train  saw  and  under- 
stood the  danger,  and  recklessly  ran  the  train 
upon  him  without  doing  what  he  could  to 
avoid  the  injury:  Bouurmeester  v.  Grand  Sap- 
ids  <fc  I.  R.  Co.,  67  M.  87. 

459.  One  about  to  pass  a  railroad  track  is 
bound  to  recognize  the  danger  and  use  the 
sense  of  hearing  as  well  as  of  sight,  to  learn 
before  trying  to  cross  whether  a  train  is  dan- 
gerously near.  Neglect  to  do  this  is  legal  neg- 
ligence, and  absence  of  mind  does  not  excuse 
it:  Lake  Shore  <fc  M.  S.  R.  Co.  v.  Miller,  26  M. 
274. 

400.  It  is  error  to  charge  that  persons  ap- 
proaching a  railroad  track  in  a  wagon  are  re- 
quired to  exercise  only  such  care  as  "  persons 
of  their  situation  or  condition  in  life  "  would 
ordinarily  exercise  under  like  circumstances. 
Such  considerations  do  not  affect  the  question : 
Ibid. 

461.  A  person  who,  being  in  full  possession 
of  his  sight  and  hearing,  crosses,  on  a  dark  and 
stormy  night,  a  railroad  track  at  a  street-cross- 
ing with  which  he  is  well  acquainted,  without 
stopping  to  look  or  listen,  and  is  killed  by  a 
train,  is  guilty  of  such  contributory  negligence 
as  precludes  a  recovery  of  damages,  though 
the  defendant  company  is  guilty  of  negligence 
in  moving  its  train :  Mynning  v.  Detroit,  L.  & 
N.  R.  Co.,  64  M.  98. 

462.  The  rule  that  a  railroad  track  is  a 
warning  of  danger  applies  as  well  to  a  side 
track  as  to  the  main  line :  Mynning  v.  Detroit, 
L.&N.R.  Co.,  59  M.  257. 

463.  When  a  railroad  company  is  required 
to  sound  an  alarm,  or  is  in  the  habit  of  blow- 
ing whistles  and  ringing  bells,  a  traveller 
about  to  cross  the  track  has  a  right  to  rely 
somewhat  upon  the  observance  of  this  custom 
or  duty ;  and  if  the  track  is  obstructed  tempo- 
rarily by  freight  cars,  ordinary  care  does  not 
require  that,  after  he  has  looked  and  listened, 
and  heard  no  warning,  and  no  train  is  ex- 
pected at  the  time,  he  should  stop  his  team 
and  go  on  foot  upon  the  track  simply  because 
he  cannot  determine  with  certainty  by  sight 
alone  that  a  train  is  not  approaching:  Guggen- 
heim V.L.S.&  M.  S.  R.  Co.,  66  M.  150  (June 
9, '87). 

464.  To  establish  negligence  on  the  part  of 
a  person  who  drives  upon  a  railroad  track 
when  a  train  is  approaching,  it  is  not  enough 
that  he  was  told  the  train  was  coming;  it 
should  also  appear  that  he  heard  and  under- 
stood what  was  said  to  him :  Ibid. 

465.  While  one  who  is  about  to  cross  a  rail- 


road track  is  in  any  event  required  to  look 
and  listen  for  an  approaching  train,  he  is  not 
required  to  do  so  as  carefully  as  he  would  be 
were  a  train  due,  the  time  of  the  coming  of 
which  was  known  to  him :  Ibid. 

466.  Contributory  negligence  prevents  a  re- 
covery for  a  railway  injury,  even  though  de- 
fendant was  negligent  in  not  exhibiting  a  light 
or  in  failing  to  ring  a  bell  on  approaching  a 
street-crossing :  Mynning  v.  Detroit,  L.  A  N. 
R.  Co.,  64  M.  98. 

467.  Neglect  to  look  and  listen  before  vent- 
uring upon  a  railroad  track  is  such  contribu- 
tory negligence  as  prevents  recovery  for  de- 
fendant's neglect  to  give  signals  at  a  highway 
crossing:  Matta  v.  Chicago  <fc  W.  M.  R.  Co., 
69  M.  109. 

468.  While  it  is  a  wholesome  precaution 
for  persons  approaching  the  track  of  a  railroad 
to  look  both  ways  and  to  listen  for  approach- 
ing trains,  and  while  this  is  what  is  generally 
required,  it  is  not  a  rule  of  universal  applica- 
tion. Each  case  must  depend  upon  its  own 
circumstances:  Cooper  v.  Lake  Shore  A  M.S. 
R.  Co.,  66  M.  261. 

469.  In  an  action  for  injuries  caused  by  a 
collision  with  a  train  while  plaintiff  was  cross-  ' 
ing  a  railroad  track,  where  the  track  was  in 
plain  view  for  a  long  distance,  so  that  no  one 
who  paid  any  attention  could  fail  to  see  the 
approach  of  the  cars,  it  was  held  by  a  divided 
court  that  the  case  was  properly  taken  from 
the  jury  on  the  ground  of  contributory  negli- 
gence: Straugh  v.  Detroit,  L.  <&  N.  R.  Co.,  65 
M.706. 

470.  The  fact  that  the  approach  of  a  rail- 
road to  a  highway  crossing  is  obscured  by  em- 
bankments or  otherwise  imposes  upon  trav- 
ellers by  the  highway,  as  well  as  upon  the 
railroad  company,  special  care  to  avoid  collis- 
ions: Haas  v.  Grand  Rapids  <t  I.  R,  Co.,  47 
M.  401. 

471.  It  is  negligent  to  approach  a  railway 
crossing  with  a  team  so  closely  as  to  involve 
apparent  danger,  either  of  direct  collision  or 
of  the  team's  being  so  frightened  by  the  pas- 
sage of  the  train  as  to  become  unmanageable 
and  likely  to  get  upon  the  track  in  spite  of  the 
attempt  to  check  it :  Rhoades  v.  Chicago  <fc  G. 
T.  R.  Co.,  58  M.  264. 

472.  A  person  approaching  a  railway  cross- 
ing rode  for  nearly  fifty  rods  along  a  highway, 
which  was  for  all  that  distance  not  far  from 
the  track  and  from  which  the  track  was  in 
full  view.  He  was  drawn  by  a  double  team 
driven  by  another  man,  and  another  double 
team  was  in  front.  The  forward  team  crossed 
the  track,  safely  in  front  of  a  coming  train ; 
but  a  blast  of  the  whistle  started  the  rear 
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team  and  the  driver  let  them  go,  thinking  it 
the  safest  way.  The  team  -was  struck,  how- 
ever, and  personal  injuries  inflicted.  Held, 
in  an  action  against  the  railroad  company  by 
the  person  riding,  that  he  was  grossly  negli- 
gent and  the  case  should  be  taken  from  the 
jory:  Potter  v.  Flint  &P.M.R.  Co.,  62  M.  22. 

475.  A  man  approached  a  railway  crossing 
at  an  acute  angle  in  a  buggy  drawn  at  an  easy 
trot  by  a  horse  and  a  mule.  A  regular  fast 
train,  coming  at  the  same  time,  and  in  full 
sight  for  a  considerable  distance  if  he  had 
turned  his  head,  whistled  sharply  close  by  the 
crossing  and  frightened.his  team,  so  that  it  be- 
came unruly  and  ran  upon  the  track,  and  the 
man  was  killed.  The  man,  who  knew  the 
neighborhood,  was  apparently  ill,  and  drove 
absent-mindedly,  without  noticing  the  train 
until  he  was  close  to  the  crossing,  though  sev- 
eral witnesses  saw  the  danger  he  was  running 
into.  Held,  that  he  was  guilty  of  contribu- 
tory negligence :  Rhoades  v.  Chicago  &  O.  T. 
R.  Co.,  58  M.  264. 

474.  A  man  was  killed  while  trying  to  drive 
across  a  railway  track.  Held,  that  in  the  ab- 
sence of  any  knowledge  as  to  what  was  in  his 
mind,  he  could  not  be  conclusively  found 
negligent  unless  no  sensible  explanation  of 
bis  conduct  was  reasonably  possible.  He  had 
a  right  to  suppose  that  the  railroad  company 
would  not  violate  any  legal  duty  and  would 
not  fail  to  take  reasonable  measures  to  prevent 
mischief.  He  could  not  be  blamed  for  doing 
as  seemed  best  under  the  circumstances,  and  it 
would  not  necessarily  be  reckless  to  go  for- 
ward rapidly :  Slaal  v.  Grand  Rapids  <fc  I.  R. 
Co.,  67  M.  289. 

476.  A  team  collided  with  a  railway  train 
at  a  road-crossing  and  the  driver  was  killed. 
The  railroad  and  the  highway  were  both  be- 
low the  general  surface  of  the  ground,  and 
an  approaching  train  could  only  be  seen  oc- 
casionally by  one  driving  towards  the  cross- 
ing. The  driver  was  familiar  with  the  crossing ; 
but  except  that  he  checked  his  team  for  a  mo- 
ment, some  four  rods  from  the  crossing,  he 
did  not  appear  to  have  observed  any  precau- 
tion. The  engine  whistle  was  duly  sounded 
when  the  crossing  was  approached.  Held, 
that  the  driver  of  the  team  was  chargeable 
with  negligence  directly  contributing  to  the 
collision :  Haas  v.  Grand  Rapids  &  J.  R.  Co., 
47  M.  401. 

476.  Plaintiffs  intestate  was  killed  while 
attempting  to  cross  a  railroad  track  in  a  city 
street  on  a  dark,  rainy  night,  at  a  point  where 
the  view  was  unobstructed,  and  where  the 
head-light  of  the  locomotive  which  struck  him 
lighted  up  the  track  at  least  a  block.    Held, 


that  he  must  have  been  guilty  of  contributory 
negligence,  and  that  there  could  be  no  recov- 
ery, though  the  train  was  run  at  a  speed  far 
beyond  that  allowed  by  city  ordinances,  and 
though  the  evidence  failed  to  disclose  whether 
any  bell  was  rung  or  not :  Ktciotkowski  v.  G.  T. 
R.  Co.  of  Canada,  70  M.  540. 

477.  An  old  man,  who  was  somewhat  deaf, 
while  driving  a  span  of  colts  towards  a  rail- 
way track  down  a  narrow  road  from  which 
the  track  was  concealed  on  one  side  by  a  high 
embankment,  stopped  to  listen,  but  hearing 
nothing  drove  on,  and  when  close  by  the  track 
a  train  appeared  within  a  few  rods.  Fearing 
that  he  could  not  control  his  horses  where 
they  were,  he  whipped  them  up,  and  tried  to 
cross  the  track,  and  the  rear  of  the  buggy  was 
struck  by  the  locomotive.  Held  that,  in  an 
action  for  the  resulting  injury,  the  question 
whether  plaintiff  was  guilty  of  contributory 
negligence  was  for  the  jury:  Chicago  &  N. 
E.  R.  Co.  v.  Miller,  46  M.  632. 

478.  The  wife  of  a  man  who  was  employed 
by  a  railroad  company,  in  taking  her  husband 
his  dinner,  had  occasion  to  cross  half  a  dozen 
busy  tracks  that  lay  side  by  side.  In  stepping 
out  from  behind  some  cars  that  stood  on  one 
of  the  tracks,  she  was  struck  and  injured  by 
an  engine  on  the  next  track  that  was  backing 
down  in  front  of  her  and  across  her  path. 
Held  that,  whether  or  not  the  railway  com- 
pany was  negligent  in  running  the  engine  at 
a  prohibited  rate  of  speed  or  in  failing  to  ring 
its  bell,  the  woman  was  not  exercising  ordi- 
nary care  and  could  not  recover  for  the  injury 
to  which  she  had  contributed  by  her  own  neg- 
ligence: Pzolla  v.  M.  C.  R.Co.,54  M.  278. 

479.  Where  a  railroad  car  was  negligently 
left  in  a  highway  crossing  close  to  the  usual 
travelled  part  of  the  way,  the  question  whether 
plaintiff  used  due  care  in  attempting  to  pass 
with  a  wagon  and  horses,  one  of  which  shied 
at  the  car  just  before  reaching  the  track,  was 
held  to  be  one  of  fact  for  the  jury:  Peterson  v. 
Chicago  &  W.  M.  R.  Co.,  64  M.  621. 

480.  Decedent  was  seen  about  to  cross  a 
railway  track  in  a  village,  at  a  time  when  a 
train  was  approaching  from  one  direction,  and 
one  backing  towards  her  from  the  other  direc- 
tion. She  was  soon  after  found  dead  outside 
the  street  limits  on  railroad  'grounds,  having 
been  run  over  by  the  backing  train.  Held, 
that  her  being  found  where  she  was,  outside 
the  street  limits,  did  not  of  itself  make  out 
against  her  a  case  of  contributory  negligence : 
Hassenyer  v.  M.  C.  R.  Co.,  48  M.  205. 

481.  Recovery  cannot  be  had  for  the  negli- 
gence of  a  railway  company,  when  the  de- 
ceased, who  was  familiar  with  the  locality 
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and  knew  that  trains  passed  frequently  and 
that  they  ran  irregularly,  stood  on  the  track 
at  nightfall,  stupefied  and  confused  with 
liquor,  before  the  approaching  headlight  of  a 
slowly-moving  locomotive:  Marquette,  H.  & 
0.  R.  Co.  v.  Handford,  89  M.  537. 

482.  A  laborer  employed  by  a  contractor 
who  had  been  engaged  by  a  railroad  company 
to  lay  water-pipes  along  its  right  of  way,  in 
going  home,  after  his  day's  work  was  done, 
made  his  way  along  the  tracks  to  a  point 
where  trains  were  constantly  passing  in  both 
directions,  and  although  there  was  enough 
room  between  the  tracks  he  was  run  over  by 
one  train  while  apparently  trying  to  avoid  an- 
other. He  was  not  employed  upon  the  road, 
and  might  have  gone  home  without  going 
along  the  track ;  but  his  employment  enabled 
him  to  know  the  locality,  the  risk  and  the 
need  of  watchfulness  to  avoid  injury.  Held, 
that  no  action  would  lie  for  his  death :  Brcsna- 
han  v.  M.  C.  R.  Co.,  49  M.  410. 

483.  A  workman  while  on  his  way  home 
in  the  evening  stood  talking  with  a  compan- 
ion by  a  railway  track  where  three  roads  ran 
side  by  side,  and  where,  by  daylight,  the  track 
could  be  seen  for  two  miles.  He  had  drunk 
two  glasses  of  of  beer.  He  was  forty  years 
old  and  familiar  with  the  locality,  and  he  also 
knew  that  a  train  was  due.  A  well-illumi- 
nated passenger  train  which  had  broken  its 
headlight,  and  had  substituted  an  ordinary 
lantern  therefor,  approached,  and  was  seen 
by  several  persons  in  the  neighborhood.  The 
workman,  however,  did  not  see  it,  but  heard 
a  rumbling  which  he  supposed  came  from 
some  vanishing  train  on  one  of  the  other 
tracks.  He  stepped  on  the  track  nearest  him, 
with  his  companion,  and  both  were  struck, 
the  latter  being  killed.  Held,  that  he  did  not 
exercise  due  care :  Maiden,  v.  Lake  Shore  & 
M.  S.  R.  Co.,  49  M.  685. 

484.  One  who,  while  walking  along  a  rail- 
road's right  of  way,  comes  upon  a  highway 
crossing,  is  not  travelling  along  the  highway 
or  using  it  in  the  ordinary  manner;  he  was  a 
trespasser  when  he  entered  upon  the  right  of 
way,  and  continued  such,  and  the  company 
owed  him  no  duty  unless  aware  of  bis  pres- 
ence, and  able,  by  the  exercise  of  care,  to 
avoid  injuring  him:  Kelley  v.  M.  C.  R.  Co., 
65  M.  189. 

485.  A  person  walking  along  a  railroad 
where  he  bad  no  right  to  be,  and  where  there 
were  five  parallel  tracks  on  which  trains  passed 
both  ways  every  few  minutes,  stepped  from 
one  track,  to  avoid  a  passing  train,  upon  an- 
other track  on  which  an  engine  was  approach- 


ing from  behind  him,  and,  going  on  without 
looking  about  him,  .was  run  over  and*  killed. 
Held,  that  he  was  guilty  of  such  contributory 
negligence  as  to  preclude  any  recovery :  M.  C 
R  Co.  v.  Campau,  85  M.  468. 

486.  A  man  and  his  wife,  riding  in  a  cut- 
ter, were  approaching  a  railway  track  by  a 
road  which  crossed  the  track  at  an  acute 
angle.  A  freight  train  on  the  track  lay,  ap- 
parently, across  the  road ;  but,  after  waiting 
ten  minutes  for  it  to  move,  the  travellers  came 
nearer  and  found  that  a  space  of  sixteen  feet 
was  left  open.  The  cars,  however,  on  both 
sides  projected  somewhat  over  the  travelled 
part  of  the  road,  and,  in  avoiding  them,  the 
man  who  was  driving  had  to  turn  his  horse  bo 
as  to  cross  the  track  at  a  right  angle,  but  the 
horse  sheered  and  the  cutter  left  the  planking 
and  was  upset  and  the  woman  was  injured. 
Held,  that  it  could  not  be  said,  as  a  matter  of 
law,  that  she  was  guilty  of  contributory  negli- 
gence: Young  v.  Detroit,  O.  H.  &  M.  R.  Co., 
56  M.  430. 

487.  The  contributory  negligence  of  a  per- 
son injured  in  trying  to  drive  across  a  railway 
track  is  not  conclusively  shown  by  the  fact 
that  others  had  just  crossed  it  safely ;  the  fact 
may  tend  to  prove  it,  but  the  question  is  for 
the  jury :  Ibid. 

488.  A  man  driving  a  democrat  wagon 
along  a  city  street  tried  to  cross  a  railway 
track  at  a  point  where  his  view  of  the  track 
before  crossing  was  shut  off  by  standing  cars 
and  by  sheds,  and  he  was  killed  by  a  train  that 
was  two  hours  behind  time  and  came  at  high 
speed  from  a  direction  opposite  to  that  in 
which  he  was  looking.  Several  persons  testi- 
fied that  they  heard  no  warning  signal.  Held, 
that  the  question  of  liability  for  his  death 
should  go  to  a  jury :  OvggenJieim  v.  Lake  Shore 
<fc  M.  S.  R.  Co.,  57  M.  488. 

489.  Whether  one  who,  while  driving 
across  a  railway  track,  had  watched  tbe  en- 
gine go  by,  and  was  hurt  by  its  backing  down 
on  him  without  warning  while  he  was  watch- 
ing out  for  further  dangers  in  tbe  rear,  was 
guilty  of  contributory  negligence,  held  a  ques- 
tion of  fact  for  the  jury :  Palmer  v.  Detroit, 
L.  &L.M.R.  Co.,  66  M.  1. 

490.  Where  the  evidence  is  conflicting  as 
to  the  conduct  of  a  child  eleven  years  old  in 
passing  over  a  dangerous  railroad  crossing',  the 
question  whether  she  used  such  care  as  a  child 
of  that  age  should  have  used  under  the  cir- 
cumstances is  for  the  jury :  Cooper  v.  Lake 
Shore  A  M.  S.  R.  Co.,  66  M.  261. 

491.  An  action  for  a  railway  injury  may 
be  taken  from  tbe  jury  if  the  undisputed  facts 


Digitized  by 


Google 


RAIJJtOADS,  VI  (d),  2,  VII,  VIIL 


423 


clearly  show  plaintiff  was  guilty  of  contribu- 
tory negligence :  Mynning  v.  Detroit,  L.  &  JV. 
R.  Co.,  64  M.  93. 

492.  An  error  in  taking  a  case  of  railway 
injury  from  the  jury  upon  a  particular  ques- 
tion may  be  rendered  nugatory  by  such  evi- 
dence of  contributory  negligence  as  would 
render  that  course  necessary :  Rhoades  v.  Chi- 
cago <&  G.T.R.  Co.,  58  M.  263. 

498.  In  the  case  of  a  child  suing  a  railroad 
company  for  a  negligent  injury,  it  is  for  the 
jury  to  judge  of  plaintiff's  capacity  and  abil- 
ity, and  the  manner  in  which  be  used  the 
same  at  the  time  of  the  injury,  and  also 
whether  he  was  of  sufficient  age  and  judg- 
ment to  have  used  them  otherwise,  so  as  to 
have  avoided  the  accident :  Baker  v.  Flint  & 
P.  if.  S.  Co.,  68  M.  90. 

494.  In  an  action  against  a  railroad  com- 
pany for  injuries  received  in  an  accident  the 
burden  of  proof  is  on  plaintiff  to  show  that  the 
company  is  entirely  responsible  for  the  griev- 
ance complained  of,  and  that  his  own  negli- 
gence did  not  contribute  to  tbe  injury;  the 
plaintiff  must  fully  establish  whose  fault  it 
was,  and  explain  tbe.whole  transaction :  M.  C. 
R.  Co.  v.  Coleman,  28  M.  440. 

And  further  as  to  burden  of  proof,  see  Neg- 
ligence, §§  99,  220,  222. 

406.  Where  the  jury's  special  findings,  in 
an  action  for  a  negligent  injury,  negative  not 
only  tbe  case  made  by  the  declaration,  but 
also  any  agency  of  defendant's  in  plaintiff's 
going  upon  the  place  of  danger  at  any  time, 
judgment  should  be  entered  for  defendant 
upon  such  findings:  Thorsen  v.  Babcock,  68 
M.  523. 

YII.  Liability  foe  fiees. 

496.  The  care  which  a  railway  company 
must  exercise  in  the  running  of  trains  so  as 
not  to  injure  property  situated  near  its  track 
is  not  contingent  upon  such  circumstances  as 
the  force  and  direction  of  the  wind,  the  dry- 
ness of  the  weather,  or  the  combustible  char- 
acter of  property  likely  to  be  affected.  The 
company  not  being  in  fault  as  to  the  quality 
or  character  of  their  equipments,  the  special 
risks  incident  to  proximity  to  railroad  trains 
must  be  borne  by  those  who  establish  them- 
selves in  such  localities:  M.  C.  R.  Co.  v.  An- 
derson, 20  11  244. 

497.  A  railroad  company  must  keep  its 
right  of  way  reasonably  clear  of  dangerous 
combustible  matter,  and,  if  a  fire  occurs  in 
consequence  of  a  negligent  failure  to  do  so,  it 
is  liable  for  damage  ensuing  therefrom  to  tbe 
property  of  another:  Jones  v.  M.  C.  R.  Co., 
69  M.  437. 


498.  In  an  action  against  a  railroad  com- 
pany for  injury  from  the  negligent  spreading 
oi  fire,  if  it  is  made  to  appear  by  plaintiff's 
testimony  that  the  fire  originated  from  either 
of  the  causes  meutioned  in  H.  8.  g  8378,  the 
burden  is  cast  upon  defendant  to  show  itself 
free  from  negligence :  Ibid. 

499.  A  railroad's  negligent  failure  to  re- 
move or  destroy  dangerous  combustible  mat- 
ter in  its  right  of  way  is  a  question  for  the 
jury:  Ibid. 

600.  Persons  who  have  authorised  the  use 
of  a  locomotive  on  their  premises,  and  have 
known  of  its  use  and  acquiesced  in  it,  have  no 
right  of  action  for  damage  done  to  their  prop- 
erty by  fire  set  by  sparks  from  such  locomo- 
tive: Spear  v.  Marquette,  H.  &  O.  R.  Co.,  49 
M.246. 

601.  The  owners  of  a  warehouse  owned  a 
railroad  track  running  on  their  own  premises 
near  it,  and  employed  a  railroad  company  to 
send  an  engine  to  draw  cars  over  it  for  their 
accommodation.  Tbe  engine  threw  off  sparks 
badly,  and  this  they  observed  and  complained 
of,  but  nevertheless  continued  to  make  use  of 
it  for  a  long  time.  At  last  the  warehouse  was 
set  on  fire  and  burned  by  sparks  emitted  by  it. 
Held,  that  the  owner  had  no  redress  against 
the  railroad  company  for  the  burning :  Mar- 
quette, H.&O.R.  Co.  v.  Spear,  44  M.  169. 

602.  And  it  is  immaterial  that  the  railroad 
company,  on  repeated  applications  made  that 
it  should  repair  the  engine,  had  promised  to  do 
so  ' '  sometime ; "  the  use  containing  thereafter 
with  plaintiffs'  knowledge  and  on  their  ap- 
plication: Ibid. 

VIIL    Liability   foe   acts   and  oon- 

TBAOT8  OF  OFFICEBS  AND   AGENTS. 

SOS.  Neither  the  assistant  road-master  of  a 
railroad  company  nor  tbe  master  of  transpor- 
tation can  be  presumed  to  have  authority  to 
represent  the  company  in  claiming  disputed 
titles :  Drew  v.  Comstock,  67  M.  176. 

604.  Where  the  treasurer  of  a  railroad 
company  was  one  of  the  committee  that  had 
executed  the  contract  on  its  behalf  for  grad- 
ing its  proposed  road,  and  the  only  one  of 
them  who  bad  given  any  personal  attention 
to  the  work  or  directions  to  the  contractors, 
and  he  had  stated  that  the  company  were  un- 
able to  collect  money  fast  enough  to  pay  ac- 
cording to  the  contract,  and  had  asked  that 
the  force  of  men  employed  be  decreased, 
thereby  causing  delay  in  fulfilling  the  con- 
tract, it  was  held  that  the  contractors  would 
have  a  right  to  assume,  in  the  absence  of  any 
notice  to  the  contrary,  that  he  was  authorized 


Digitized  by 


Google 


424 


RAILROADS,  VIII,  IX. 


to  give  such  directions,  and  were  justified  in 
acting  accordingly:  Grand  Rapid*  &  B.  C. 
R  Co.  v.  Van  Deusen,  29  M.  481. 

606.  No  presumption  can  arise  of  any 
power  in  a  chief  engineer,  even  where  a  rail- 
road company  is  acting  in  the  completion  of 
its  own  road,  to  make  a  contract  for  the  erec- 
tion of  depot  buildings.  The  definite  location 
of  depots  belongs  to  the  board  of  directors, 
unless  clearly  delegated  elsewhere;  and  a 
chief  engineer  cannot  be  made  the  possessor, 
by  delegation,  of  the  double  power  of  locat- 
ing depots  and  contracting  for  building  them, 
if  he  can  be  at  all,  without  the  authority  of 
the  board:  Bond  v.  Pontiac,  0.  &  P.  A.  R. 
Co.,  62  M.  648. 

600.  A  railroad  company  was  sued  on  an 
alleged  oral  contract  with  its  chief  engineer, 
whereby  plaintiff  was  to  have  the  building  of 
certain  depots.  The  uncontradicted  evidence 
showed  that  the  whole  of  the  road  and  its 
equipments  was  under  contract  to  be  bnilt 
by  an  investment  company,  that  the  chief 
engineer  had  no  authority  to  act  in  the  mat- 
ter, and  that  there  was  no  ratification  of  his 
action  by  defendant.  Held,  that  the  case 
should  be  taken  from  the  jury :  Ibid. 

607.  A.,  the  purchasing  agent  of  a  railroad 
company,  sent  an  order  for  timber  to  B. ,  who, 
being  unable  to  fill  it,  called  upon  C.  and  told 
him  the  company  wanted  the  timber  immedi- 
ately, and  "  if  B.  could  not  furnish  it  to  get 
some  one  else  to  do  so."  C.  delivered  the  tim- 
ber to  a  station  agent  who  had  no  authority 
to  purchase  or  contract  for  it,  and  he  billed 
it  to  headquarters  in  C.'s  name  as  consignor. 
An  order  was  given  to  B.,  a  voucher  was  made 
oat  running  to  him  and  the  money  was  paid 
to  him,  but  he  failed  to  pay  C.  Held,  that  C. 
could  not  recover  against  the  company :  Butler 
v.  M.  C.  R.  Co.,  TOM.  88. 

608.  A  railroad  yard-master  whose  business 
it  is  to  have  charge  of  the  yard  and  make  up 
trains  there,  and  who  has  a  right  to  employ 
and  discharge  his  help  in  these  matters,  and 
employ  brakemen  for  himself  and  the  road 
trains,  and  whose  authority  consists  in  em- 
ploying men  in  his  department,  has  no  author- 
ity, by  virtue  of  his  office  alone,  to  bind  the 
railroad  company  which  employs  him  to  an 
agreement  made  by  him  to  pay  a  surgeon  for 
attending  one  of  the  men  under  him  in  the 
service  of  the  company,  who  has  been  run  over 
and  injured  by  the  company's  cars :  Marquette 
AO.R.  Co.  v.  Taft,  28  M.  289. 

609.  Whether  the  general  superintendent 
of  a  railroad  company  can  bind  the  company 
by  his  employment  of  a  doctor  to  attend  an 


employee  injured  by  their  cars,  quere;  the 
court  was  equally  divided :  Ibid. 

610.  A  conductor  represents  the  company 
in  the  whole  management  of  bis  train,  and  in 
ejecting  a  passenger  he  acta  in  the  line  of  his 
employment,  so  that  the  company  is  liable  for 
a  wrongful  expulsion:  Great  Western  R  Co. 
v.  Miller.  19  M.  805. 

611.  But  for  aggravations  arising  from  his 
wantonness  and  malice  the  company  does  not 
stand  on  the  same  footing  with  him:  Ibid. 

612.  The  fact  that  a  defendant  railroad 
company  was  engaged  in  procuring  aid  and 
rights  of  way  has  no  tendency  to  show  that  it 
was  building  its  own  road,  or  that  any  partic- 
ular person  employed  in  that  work  was  doing 
so  as  a  servant  of  defendant:  Bond  v.  Pon- 
tiac, O.  &P.A.R.  Co.,  62  M.  648. 

613.  The  knowledge  of  the  arbitrary  mark 
of  a  consignee  of  goods  possessed  by  a  former 
officer  or  agent  of  a  railroad  company  is  not 
the  company's  knowledge  so  as  to  affect  the 
company  with  notice  of  his  ownership  of 
goods  thus  marked  in  subsequent  transactions : 
Great  Western  R.  Co.  v.  Wheeler,  20  M.  419. 

614.  Whatever  a  company  may  do  or 
authorize  to  be  done  may  be  ratified  and 
adopted  as  its  act  when  performed  without  its 
authority  by  its  officers  or  agents :  M 'Laugh- 
lin  v.  Detroit  &  M.  R.  Co.,  8  M.  100. 

As  to  company's  liability  for  neglect  of  its 
agents,  etc.,  to  maintain  fences,  see  supra, 
g§802-#)5. 

IX.  Liability  foe  labob  debts. 

616.  The  statute  for  the  protection  of  labor- 
ers and  persons  furnishing  material  for  the 
construction  and  repairing  of  railroads  (H.  S. 
§§  8428-8425),  though  remedial,  must  be  pur- 
sued, as  against  the  railroad  company,  with 
some  degree  of  strictness:  Chicago  &  N.  E. 
R.  Co.  v.  Sturgis,  44  M.  538. 

616.  Said  statute,  being  in  derogation  of 
the  common  law,  must  be  strictly  construed: 
Dudley  v.  Toledo,  A.  A.  A  JV.  M.  R.  Co.,  65  M. 
655. 

617.  The  duty  imposed  by  said  statute  is 
not  that  it  shall  pay  the  claims  of  laborers  and 
material-men  on  the  failure  or  neglect  of  the 
contractors  to  do  so,  but  that  it  shall  retain  in 
its  custody  the  amount  due  from  it  to  the  con- 
tractors, not  exceeding  the  amount  of  the 
claims  furnished,  until  such  contractors  or  sub- 
contractors pay  such  claims:  Ibid. 

618.  The  statute  effects  a  garnishment  or 
stop-order  of  the  amount  due  to  the  contractor. 
Voluntary  payment  by  the  company  to  the 
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laborer  or  material-men  is  not  provided  for, 
but  they  are  permitted  to  collect  pay  by  action 
against  the  company:  Ibid. 

619.  A  railroad  company  is  not  liable  for 
labor  to  persons  hired  by  a  contractor  or  sub- 
contractor, except  so  far  as  it  is  indebted  to 
the  latter:  Bottomley  v.  Port  Huron  A  N.  W. 
R.  Co.,  44  M.  648. 

620.  The  protection  provided  for  by  said 
statute  is  confined  to  laborers  for  and  persons 
furnishing  materials  to  contractors  and  sub- 
contractors. One  who  merely  hires  out  the 
labor  of  others  is  not  a  laborer:  Chicago  AN. 
E.  R.  Co.  v.  Sturgis,  44  M.  668. 

621.  Said  statute  does  not  apply  for  the 
protection  of  contractors  or  subcontractors: 
Martin  v.  Michigan  A  Ohio  R.  Co.,  68  M. 
458. 

622.  The  labor  and  material  for  which  said 
statute  makes  a  railroad  company  liable  must 
be  such  as  is  performed  and  used  in  construct- 
ing or  nepairing  the  road :  Dudley  v.  Toledo, 
A.A.AN.M.R.  Co.,  65  M.  656. 

623.  The  labor  done  by  a  man's  team  may 
be  regarded  as  labor  done  by  him  within  the 
meaning  of  said  H.  a  §§  8428-8436:  Chicago 
A  N.  E.  R.  Co.  v.  Sturgis,  44  M.  688. 

624.  But  it  has  since  been  said  that  the 
labor  protected  by  this  statute  is  manual 
labor,  and  does  not  extend  to  teams  used  upon 
the  work:  Dudley  v.  Toledo,  A.  A.AN.M.R. 
Co.,  65  M.  655. 

626.  Nor  does  the  statute  extend  to  feed 
furnished  for  teams  employed  in  working  upon 
the  road,  or  to  clothing  or  board  of  men  so 
employed:  Ibid, 

626.  To  establish  a  cause  of  action,  under 
H.  S.  §§  8423-8425,  against  a  railroad  com- 
pany, plaintiff  must  show  that  at  the  time  he 
furnished  the  company  with  a  bill  of  items,  or 
at  the  pay-day  next  ensuing,  there  was  an 
amount  due  from  the  company  to  the  con- 
tractor, and  the  amount  of  such  indebtedness, 
and,  also,  that  the  claims  sought  to  be  col- 
lected are  not  only  undisputed  but  acknowl- 
edged to  be  dne  from  the  contractor  or  sub- 
contractor: Ibid. 

627.  Testimony  that  a  director  and  the 
superintendent  of  construction  for  the  railroad 
company  told  plaintiff,  when  the  latter  pre- 
sented to  him  a  bill  of  items  for  labor  and 
material  performed  for  and  furnished  to  a 
contractor,  that  "he  would  try  and  have 
them  paid,  and  thought  possible  some  of  them 
would  be  paid  at  that  pay-day  in  December,* 
does  not  tend  to  prove  that  the  railroad  owed 
its  contractor,  nor  the  amount,  if  any,  of  such 
indebtedness:  Ibid. 

628.  To  enable  plaintiff  to  recover  under 


said  statute  it  must  appear  that  the  itemized 
bill  of  material  and  labor  was  presented  to  the 
company  as  required  by  H.  8.  §  8428:  Martin 
v.  Michigan  A  O.  R.  Co.,  62  M.  458. 

629.  Papers  issued  by  a  subcontractor  to 
his  laborers  aa  tokens  of  their  service  are  not 
admissible  as  evidence  against  the  company : 
Chicago  A  N.  E.  R.  Co.  v.  Sturgu,  44  M.  588. 

680.  Claims  under  H.  a  §§  8428-8426, 
against  railroad  companies  for  labor,  etc,  are 
assignable,  and  may  be  sued  by  the  assignee : 
Chicago  A  N.  E.  It.  Co.  v.  Sturgis,  44  M.  688 ; 
Dudley  v.  Toledo,  A.  A.  A  N.  M.  B.  Co.,  65 
M.  656. 

631.  But  orders  drawn  by  contractors  or 
subcontractors  in  favor  of  laborers  upon  a 
third  party,  payable  by  the  latter  in  money  or 
goods,  and  accepted  and  paid  by  him,  do  not 
operate  as  an  assignment  to  him  of  the  labor- 
ers' claims  for  labor,  etc  so  as  to  enable  him 
to  sue  the  company:  Martin  «.  Michigan  A 
O.  R.  Co.,  62  M.  468;  Dudley  v.  Toledo,  A.  A. 
A  N.  M.  R.  Co.,  65  M.  655. 

632.  In  suing  a  railroad  company  for  a  labor 
debt  under  H.  8.  §§  8428-8425,  a  declaration  on 
the  common  counts  in  assumpsit,  with  mere  al- 
lusions to  the  statute  and  a  statement  of  plaint- 
iffs title  by  assignment,  is  not  enough ;  the  ex- 
istence of  the  facts  upon  which  the  statute 
bases  the  right  of  action  must  be  averred: 
Chicago  A  N.  E.  B.  Co.  «,  Sturgu,  44  M. 
688. 

688.  Where  a  railroad  contractor  has  as- 
signed his  contract  to  the  superintendent  of 
the  company,  and  the  latter  has  assumed  his 
debts  to  laborers,  the  company's  liability,  if 
any,  for  a  labor  debt  does  not  rest  on  H.  S. 
g§  8428-8426,  but  is  at  common  law  on  a  special 
contract,  and  the  declaration  must  so  aver  the 
cause  of  action :  Bottomley  v.  Port  Huron  A 
N.W.R.Co.,UM.M2>. 

634.  A  suit  against  a  railroad  corporation 
for  a  labor  debt  is  brought  to  fix  it  with  a  lia- 
bility resulting  from  its  ownership  of  the  road, 
and  such  a  suit  does  not  admit  of  the  theory 
that  defendant  is  merely  an  agent  of  the 
owner:  Chicago  A  N.  E.  R.  Co.  «.  Sturgis,  44 
1158a 

686.  The  conditions  of  C  L.  1871,  §  2412, 
making  railway  stockholders  liable  for  labor 
debts  to  the  amount  of  their  stock  (which  lim- 
itation is  not  found  in  the  present  statute, 
H.  S.  g  8385),  must  be  strictly  complied  with: 
Peck  v.  Miller,  89  M.  594. 

636.  The  services  of  an  assistant  chief  en- 
gineer of  a  railroad  company  are  not  "  labor  " 
for  which  the  stockholders  are  individually 
liable  under  Const.,  art.  16,  §  7,  and  H.  S. 
g  8885:  Broehway  v.  Innet,  89  M.  47. 
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637.  Nor  is  a  contractor  who  "has  built  a 
section  of  a  road  a  "  laborer  "  under  those  pro- 
visions: Peck  v.  Miller,  89  M.  594. 

X.  Street  eailwats. 

638.  Street  railways  may  be  authorized  and 
laid  in  the  public  streets  of  cities  and  villages 
without  compensating  the  adjacent  lot-own- 
ers: Qrand  Rapids  <&  I.  R.  Co.  v.  Heisel,  88 
M.  62. 

639.  But  a  common  council  cannot  so  mul- 
tiply street  railway  tracks  in  a  particular 
street  as  to  interfere  with  the  rights  of  the 
general  public  in  the  street:  Grand  Rapids 
Street  Railways,  48  M.  483. 

640.  Where  a  street  railway  company  has 
refused  to  build  an  additional  road  lawfully 
required  by  the  common  council,  it  is  discre- 
tionary with  the  council  to  make  such  changes 
in  the  proposed  route  as  to  adapt  it  to  form  a 
junction  with  the  road  of  some  company  that 
will  build  it,  even  though  in  so  doing  a  street 
in  which  the  former  company  had  had  ex- 
clusive rights  is  used  as  a  connecting  link.  If 
such  a  use  infringes  the  rights  of  the  former 
company  it  is  damnum  absque  injuria:  Ibid. 

641.  When  a  regularly  incorporated  street 
railway  company  becomes  entitled  to  the  ex- 
clusive right  to  lay  its  track  in  certain  streets 
upon  the  relinquishment  or  forfeiture  of  such 
right  by  another  company,  it  is  thereafter  en- 
titled to  the  same  protection  against  injurious 
interference  to  the  extent  of  this  right  as  the 
other  company  would  have  been :  Ibid, 

642.  A  municipal  ordinance  gave  a  street 
railway  company  the  exclusive  right  to  lay  its 
track  in  such  streets  as  should  be  designated 
by  the  council,  if  accepted  by  the  company 
within  a  certain  time.  Held,  that  the  com- 
pany after  forfeiting  such  right  as  to  specified 
streets  could  not  maintain  a  bill  to  enjoin  an- 
other company,  upon  which  the  right  had  been 
subsequently  conferred,  from  laying  its  track 
in  streets  not  so  designated  to  com  plainant,  un- 
less it  could  show  actual  injury  thereby  to  its 
own  interests:  Ibid. 

643.  A  street  railway  company,  being  a 
"  corporation  authorized  to  receive  toll " 
within  the  meaning  of  H.  S.  §  4868,  its  prop- 
erty and  franchises  may  be  levied  on  and  sold 
under  execution;  and  purchasers  may  exer- 
cise such  franchises  and  collect  tolls  the  same 
as  the  corporation:  McKee  v.  Qrand  Rapids 
&R.L.  Street  R.  Co.,  41  M.  274. 

644.  A  street  railway  company  is  bound  to 
exercise  such  care  and  diligence  in  clearing  its 
track  of  snow  as  not  to  interfere  needlessly 
with  the  safety  and  convenience  of  persons 


lawfully  using  the  street;  and,  if  an  extraor- 
dinary snow-fall  takes  place,  it  must  make  ex- 
traordinary efforts  to  dispose  of  it:  Bowen  v. 
Detroit  City  R.  Co.,  54  M.  496. 

646.  Any  disposition  of  the  snow  cleared 
from  a  street  railway  track  must  be  made  with 
due  regard  to  the  rights  of  travel  on  the  high- 
way ;  and  it  cannot  be  charged  as  matter  of 
law  that  the  fact  that  the  general  level  of  the 
road  was  left  above  the  level  of  the  railway 
track  would  not  make  the  disposition  of  the 
snow  unlawful:  Wallace  v.  Detroit  City  R. 
Co.,  58  M.  281. 

646.  In  an  action  for  an  injury  from  a 
street  collision  the  court  was  requested  to 
charge  that,  if  the  street-car  track  was  in  such 
condition  that  the  wheels  of  vehicles  could  not 
pass  over  it  readily  and  so  caused  the  collision, 
the  plaintiff  could  not  recover.  Held,  that 
there  was  no  error  in  adding  that,  if  the  of- 
fending driver  was  negligent  in  trying  to  cross 
a  track  in  such  condition,  and  might  by  or- 
dinary care  have  avoided  the  collision,  the 
condition  of  the  track  would  not  excuse  him : 
Joslin  v.  Qrand  Rapids  Ice,  etc.  Co.,  58  M. 
822. 

647.  One  who  attempts  to  cross  a  street  rail- 
way track  just  ahead  of  the  car  is  guilty  of 
such  contributory  negligence  as  prevents  re- 
covery, even  though  there  was  negligence  in 
running  the  car  at  unusual  speed:  Kelly  v. 
Hendrie,  26  M.  255. 

648.  One  who  drives  upon  a  street  railway 
track  in  front  of  an  approaching  car  without 
looking  around  until  the  car  comes  into  col- 
lision with  his  vehicle  is  guilty  of  contribu- 
tory negligence ;  and,  if  he  wilfully  obstructs 
the  progress  of  the  car  when  there  is  nothing 
to  hinder  him  from  getting  off  the  track,  he 
wrongs  both  the  railway  company  and  persons 
riding  in  or  waiting  for  the  car:  Wood  v.  De- 
troit City  S.  R.  Co.,  52  M.  402. 

640.  A  street  railway  passenger  was  in- 
jured by  the  conductor's  negligence,  and  re- 
covered $5,500  damages,  for  which  the  execu- 
tion issued  against  the  company  was  returned 
unsatisfied.  Held,  that  he  could  not  sue  in- 
dividual stockholders  therefor,  as  for  a  cor- 
porate debt,  under  H.  S.  §  8512:  Bohn  v. 
Brown,  88  M.  257. 

As  to  liability  for  injuries  to  passengers  from 
negligence,  see  Carriers,  §§  133-136,  139-141. 

As  to  construction  of  obligation  to  keep 
street  in  repair,  see  Cities,  §§  84-89;  Con- 
tracts, §  422. 

RAPE. 

:\        See  Crimes,  IIL  (a),  3. 
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BEAT.  PROPERTY. 

I.  What  constitutes.   • 
n.  Title;  seizin;  possession. 
IIL  Estates. 

See  Conveyances;  Wills;  Easements;  Li- 
cense; Landlord  and  Tenant;  Mortgages; 
Notice  ;  Reoordino  Acts  ;  Specific  Perform- 
ance  ;  Vendors  ;  Waste. 

I.  What  constitutes. 
See,  generally,  Fixtures. 

1.  As  a  general  role  the  principles  of  the 
common  law  treat  nothing  movable  as  realty 
unless  either  permanently  or  organically  con- 
nected with  the  land:  Higginsv.  Kusterer,  41 
M.818. 

2.  Standing  timber  is  part  of  the  realty: 
Stout  v.  Keyes,  2  D.  184;  Wetherbee  v.  Green, 
23  M.  811;  Greeley  v.  Stilson,  27  M.  158; 
Johnson  v.  Moore,  28  M.  8;  BusseU  v.  Myers, 
88  M.  622;  Haskell  v.  Ayres,  85  M.  89;  Wet- 
more  v.  Neuberger,  44  M.  862;  Sovereign  v. 
Ortmann,  47  M.  181 ;  Spalding  v.  Archibald, 
52  M.  865 ;  Williams  v.  Flood,  68  M.  487. 

3.  Unsevered  crops,  growing  or  ripe,  pass 
with  the  land  unless  reserved  in  writing: 
Vanderkarr  v.  Thompson,  19  M.  83;  Tripp  v. 
Haseeig,  20  M.  254;  Scriven  v.  Moote,  86  M. 
64;  Buggies  v.  First  National  Bank,  48  M. 
193;  Coman  v.  Thompson,  47  M.  23;  Knapp 
v.  Wooiverton,  47  H.  292. 

4..  Ice  already  formed,  whether  upon  or 
removed  from  the  water,  is  personalty :  Big- 
gins v.  Kusterer,  41  M.  818. 

5.  Buildings  permanently  annexed  to  the 
freehold  are  regarded  as  realty :  Pangborn  v. 
Continental  Ins.  Co.,  62  M.  688. 

8.  A  house  erected  upon  land  by  one  in  pos- 
session under  a  contract  of  purchase  is  part  of 
the  realty:  Bogsett  v.  Ellis,  17  M.  851. 

7.  B.,  a  purchaser  of  laid  under  a  partly 
performed  parol  contract,  built  a  house  thereon 
which  he  occupied  for  some  years  and  then 
rented  to  a  tenant,  who  was  ousted  by  M. 
under  claim  of  title.  Held,  that  B.  could  not 
at  the  same  time  treat  the  building  as  realty 
and  personalty ;  that  when  he  rented  it  he  nec- 
essarily rented  it  as  a  tenement ;  and  that  he 
could  not  recover  against  M.  in  trover  as  for  a 
conversion :  Bracelin  v.  McLaren,  59  M.  837. 

8.  Permanent  improvements  made  by  a  life- 
tenant  inuro  to  the  benefit  of  the  remainder- 
man :  Curtis  v.  Fowler,  66  M.  696. 

9.  A  building  erected  by  the  remainder-man 
with  the  life-tenant's  consent  and  with  the  in- 


tention to  make  it  part  of  the  freehold  becomes 
such :  Stevens  v.  Boat,  69  M.  359. 

10.  Fences  built  upon,  and  a  cellar  built  in, 
another's  land,  by  one  who  has  fraudulently 
acquired  colorable  title,  were  regarded  as  per- 
manently annexed  in  his  own  wrong,  and  he 
was  refused  indemnity  therefor:  McCredie  v. 
Buxton,  81  M.  383. 

That  improvements  made  and  railroad  ties 
placed  upon  land  by  a  railroad  company  are 
not  part  of  the  realty  that  must  be  paid  for 
in  subsequent  condemnation  proceedings,  see 
Railroads,  g§  209, 210. 

11.  The  estate  of  a  tenant  for  years  is  not 
realty  within  the  meaning  of  the  statute  relat- 
ing to  the  levy  and  sale  of  lands  on  execution : 
Buhl  v.  Kenyan,  11  M.  349. 

12.  Nor  is  a  contract  right  of  possession  of 
land  for  a  term  of  years:  Graver  v.  Fox,  36 
M.  453. 

IS.  Partnership  lands  are  in  equity  affected 
with  the  character  of  personalty  for  the  pur- 
pose of  accounting  and  settlement:  Godfrey 
v.  White,  48  M.  171.  And  see  cases  cited  in 
Merritt  v.  Dickey,  88  M.  41. 

As  to  the  purposes  for  which  devised  land 
may  be  regarded  as  personalty,  see  Conver- 
sion, §  1. 

That  a  contract  insuring  building  is  personal 
and  not  real,  see  Insurance,  §  41. 

II.  Title;  seizin;  possession. 

As  to  ownership  in  common,  see  Tenants 
in  Common,  L 

As  to  descent  of  real  property  and  control 
of  executor  or  administrator  over,  see  Estates 
of  Decedents. 

As  to  recovery  of  lands,  see  Ejectment; 
Forcible  Entry  and  Detainer. 

As  to  suits  to  quiet  title,  see  Equity,  II,  (n). 

As  to  evidence  of  title  to  land,  see  Evidence, 
I,  (g);  Ejectment,  VL 

14.  Where  a  title  is  assailed  after  standing 
undisputed  for  half  a  century,  and  being  orig- 
inally founded  upon  a  judicial  determination, 
every  reasonable  intendment  will  be  made  in 
support  of  the  existing  possession :  WUletts  v. 
Mandkbaum,  28  M.  521. 

15.  Color  of  title  is  that  which  in  appear- 
ance is  title,  but  which  in  reality  is  no  title : 
Miller  v.  Clark,  56  M.  887. 

16.  What  constitutes  color  of  title  in  a  par- 
ticular case  is  a  question  of  law  for  the  court : 
Ibid. 

17.  Tax-deeds  and  leases,  though  shown  by 
evidence  to  be  void,  afford  color  of  title  to 
one  who  has  gone  into  possession  thereunder: 
Hoffman  v.  Barrington,  28  M.  90. 
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Farther  as  to  effect  of  tax-deeds,  see  Taxes, 
VI.  (k). 

A  sheriff's  deed  on  a  guardian's  foreclosure 
of  a  mortgage  held  not  to  give  color  of  title : 
See  Ejectment,  §  230. 

18.  Seizin  in  fee  may  include  possession, 
and  is  of  two  kinds:  seizin  in  deed  and  seizin 
in  law.  The  former  is  actual  possession  of  a 
freehold,  the  latter  is  a  legal  right  to  such  pos- 
session: LuUv.  Davis,  1  M.  77. 

19.  In  some  cases  seizin  will  be  presumed, 
as  when  one  in  possession  claims  title  against 
a  trespasser;  but  mere  occupancy  or  posses- 
sion, without  color  or  claim  of  title,  cannot  be 
evidence  of  seizin,  particularly  as  against  a 
prior  occupant ;  and  without  showing  title,  or 
a  possession  under  a  claim  of  title,  one's  pos- 
session or  right  by  virtue  thereof  must  be 
restricted  to  the  land  actually  occupied :  MU- 
lerd  v.  Reeves,  1  M.  107. 

20.  Proof  of  possession  under  a  claim  of 
title  founded  upon  a  deed  not  emanating  from 
the  source  of  title  or  traced  back  to  a  person  so 
claiming  does  not  raise  a  legal  presumption  of 
seizin  in  fee ;  and  if  such  possession  were  evi- 
dence of  seizin,  it  would  at  most  be  a  bare 
presumption,  liable  to  be  overcome  by  other 
proof,  such  as  title  in  a  third  person:  Lull  v. 
Davis,  1  M.  77. 

21.  Color  of  title  under  a  deed  and  occu- 
pancy of  a  part  will  constitute  an  adverse 
possession  to  a  single  lot  except  where  there  is 
an  actual  occupancy  under  a  different  claim : 
Millerd  v.  Beeves,  1  M.  107. 

Adverse  possession  as  barring  recovery  of 
land,  see  Limitation  of  Actions,  III,  (d). 

22.  Lapse  of  time  does  not  necessarily  oper- 
ate as  a  disseizin  in  law  or  in  equity:  Compo 
v.  Jackson  Iron  Co.,  49  M.  89. 

23.  The  holder  of  a  legal  title  is  not  ousted 
by  the  act  of  a  contract  purchaser  in  going 
on  the  land  with  a  team  and  ploughing  for 
a  few  hours:  Goetehius  v.  Sanborn,  48  M. 
330. 

24.  Nor  can  a  nocturnal  entry  by  stealth 
and  without  right  upon  lands  in  the  peaceable 
possession  of  another  amount  to  a  possession 
that  enables  the  party  entering  to  question  the 
sufficiency  of  the  true  possessor's  title  or  to 
set  up  an  outstanding  title  in  a  third  person : 
Van  Auken  v.  Monroe,  38  M.  723. 

25.  A  possession  gained  by  force  and  held 
but  a  short  time  cannot  be  made  the  ground 
of  an  action :  Harrington  v.  Scott,  1  M.  17. 

Presumptions  as  to  ownership  and  posses- 
sion, see  Evidence,  §§  1539-1559. 

Further  as  to  possession  and  title,  see  those 
headings  in  the  index. 


HI.  Estates. 

By  the  Curtesy  or  in  Dower,  see  those 
titles. 

For  life,  see  Tenants  fob  Life. 

Of  deceased  persons,  see  Estates  of  De- 
cedents. 

28.  The  law  has  classified  and  defined  all 
the  various  interests  and  estates  in  lands  that 
it  permits  individuals  to  hold  or  create ;  and 
parties  creating  a  particular  species  of  estate 
cannot  sever  from  it  its  essential  legal  inci- 
dents, as  this  would  introduce  a  new  estate 
unknown  to  the  law,  producing  confusion  and 
uncertainty:  Mandlebaum  v.  McDoneU,  29 
M.78. 

27.  The  policy  of  our  statutes  favors  vested 
estates  rather  than  those  which  are  contin- 
gent: Rood  v.  Hovey,  50  M.  895.  See  Union 
Mutual  Aid  Assoc  v.  Montgomery,  70  M.  587 
(June  8,  '88). 

28.  An  estate  granted  upon  condition  can- 
not vest  and  lapse  from  time  to  time  accord- 
ing as  the  condition  may  be  observed  or  dis- 
regarded by  the  grantee :  Conrad  v.  Long,  88 
M.78. 

As  to  conditions  and  limitations  upon  es- 
tates, see  Conveyances,  III,  (c);  Trusts, 
L  (c),  8;  Wills,  VHL 

28.  One  may  be  said  to  have  an  "  estate  in 
possession"  (H.  S.  §§  5524,  7852)  unless  there  is 
some  intervening  estate  in  the  land  the  owner 
of  which  has  a  paramount  right  of  possession 
as  against  him:  Campau  v.  Campau,  19  M. 
122. 

30.  An  estate  in  possession  means  merely 
an  estate  in  present  enjoyment,  whether  oc- 
cupied in  person,  by  tenants,  or  unoccupied: 
Eberts  v.  Fisher,  44  M.  351. 

31.  An  estate  subject  to  a  long  lease  is 
nevertheless  a  present  estate  in  possession, 
though  there  be  neither  direct  occupation  nor 
receipt  of  profits:  Toms  v.  Williams,  41  M. 
553. 

32.  An  estate  ia  expectancy  in  heirs  is  not 
created  by  the  administrator's  right  to  posses- 
sion to  pay  debts:  Campau  v.  Campau,  19  M. 
122. 

33.  The  rule  in  Shelley's  Case  is  abolished 
by  H.  S.  §  5544:  Fraser  v.  Chew,  2  M.  81. 
See  Mandlebaum  v.  McDonell,  29  M.  78,  92. 

34.  A  remainder  over  to  minor  children 
named,  in  the  event  of  a  devisee's  dying  with- 
out issue,  is  valid  as  a  contingent  limitation 
upon  a  fee,  and  will  vest  in  possession  on  the 
death  of  the  first  taker  without  issue  living  at 
the  time  of  such  death:  Goodell  v.  Hibbard, 
82  M.  47. 
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85.  A  remainder  in  fee  may  be  created  in 
favor  of  an  unborn  child :  See  v.  Derr,  57  M. 
889. 

36.  Under  H.  a  §  5640,  which  permits  the 
creation  of  freehold  estates  to  begin  at  a  future 
day,  a  contingent  remainder  is  not  too  remote 
■which  depends  on  the  death  of  the  husband  of 
the  grantee  of  the  life-estate  and  on  her  own 
remarriage  or  death,  as  theirs  are  lives  in  being 
(EL  8.  §  5581):  Paton  v.  Langley,  50  M.  428. 

37.  So  long  as  a  title  is  in  fee  in  trust  the 
validity  of  a  reversion  thereof  does  not  prop- 
erly come  under  discussion :  Thatcher  v.  St. 
Andrew's  Church,  87  H.  864. 

38.  The  right  of  reversion  or  escheat,  to 
which,  at  common  law,  prior  to  the  statute 
gut  a  emptores,  the  grantor  of  an  estate  in  fee- 
simple  was  entitled  on  default  of  heirs  of  his 
grantee,  never  existed  in  Michigan ;  here  the 
escheat  could  only  accrue  to  the  sovereignty, 
the  state :  Mandlebaum  v.  McDoneU,  29  M.  78. 

38.  A  future  contingent  estate  is  alienable 
in  the  same  manner  as  an  estate  in  possession, 
and  may  be  conveyed  by  a  deed  of  bargain  and 
sale  without  covenants :  Ooodeii  v.  Hibbard, 
83  M.47. 


BECETvTEBS. 

L  Appointment. 

(a)  Jurisdiction;  when  granted. 

(b)  Practice;  application;  notice. 

(c)  Who  may  be  appointed. 

(d)  Review  of  appointment, 
H.  Removal;  discharge. 

IIL  SUITS  BY  AND  AQAINST. 

IV.  Rights,  powers  and  liabilities. 
V.  Compensation. 

L  Appointment. 
(a)  Jurisdiction;  when  granted. 

1.  The  appointment  of  receivers  is  governed 
in  part  by  discretion  and  in  part  by  rules  of 
right.  No  court  has  unlimited  discretion  to 
put  private  estates  into  the  hands  of  receivers : 
Barry  v.  Briggs,  82  M.  201. 

2.  Courts  of  equity  cannot  appoint  receivers 
except  when  such  appointment  is  allowed  by 
law  (H.  a  §  6624):  Hazeltine  v.  Granger,  44 
M.508. 

8.  The  power  to  appoint  a  receiver  of  an 
estate  assigned  for  the  benefit  of  creditors  is 
subject  not  only  to  all  rights  paramount  to  the 
assignment,  but  to  legal  conditions:  First 
National  Bank  v.  Barnum  Wire  Works,  58/ 
11815. 

4.  The  power  of  a  court  of  equity  by  ap- 
pointing a  receiver  to  draw  to  itself  the  juris- 


diction to  try  disputed  titles  is  exceptional, 
and  must  rest  on  facts  that  render  common- 
law  remedies  inadequate  or  improper  in  the 
particular  instance:  Merchants'  A  M.  Nat. 
Bank  v.  Kent  Circuit  Judge,  48  M.  292. 

5.  The  court  of  chancery  has  authority  in 
proper  cases  to  appoint  a  receiver  to  take  pos- 
session of  and  hold,  pending  litigation,  prop- 
erty the  right  to  which  is  contested  in  that 
court.  Circumstances  held  to  constitute  a 
proper  case:  Tregaskis  v.  Detroit  Superior 
Court,  47  M.  509. 

0.  A  bill  in  equity  will  not  lie  merely  for  in- 
junction and  receivership  pending  another 
suit  in  the  same  court  covering  all  rights  in 
the  disputed  property ;  interference  with  such 
rights  can  be  restrained  by  some  proceeding  in 
the  suit  pending:  Beekman  v.  Fletcher,  48  M. 
156. 

7.  Under  the  act  of  June  21, 1887,  the  court 
of  chancery  has  jurisdiction  to  appoint  a  re- 
ceiver to  take  charge  of  the  assets  of  a  bank, 
where  the  corporation  is  insolvent,  or  when  it 
refuses  to  pay  its  debts,  or  when  it  has  violated 
any  provision  of  its  charter  or  of  any  law  bind- 
ing on  it :  Attorney-Qeneral  v.  Oakland  County 
Bank,  W.  90. 

8.  Where  complainant  by  his  bill  shows  a 
legal  title  to  lands  in  possession  of  defendant, 
and  from  the  answer  of  defendant  a  strong 
presumption  arises  of  title  in  complainant,  the 
court  will  grant  a  receiver,  especially  where 
there  are  large  encumbrances  on  the  lands, 
and  no  part  of  the  rents  and  profits  is  applied 
to  keep  down  the  interest,  and  defendant  is 
irresponsible,  and  is  holding  over  against  his 
own  deed:  Payne  v.  Atterbury,  H.  414. 

8.  Where  defendants  held  valuable  real 
estate  under  a  trust  deed  executed  after  one  of 
them  had  prosecuted  a  petition  to  the  probate 
court,  alleging  that  the  grantor  was  an  in- 
competent person,  and  where  differences  have 
arisen  between  them  and  the  rest  of  the 
grantor's  family  as  to  the  management  of  the 
estate,  and  where  they  have  disregarded  the 
wishes  of  the  grantor  and  of  the  family,  and 
have  failed  to  give  bonds,  or  to  account  spe- 
cifically for  the  rents  and  income,  it  is  proper 
to  order  a  receiver  to  take  charge  of  the  estate, 
giving  bonds:  Hodges  v.  McDuff,  69  M.  76 
(March  2,  '88). 

10.  Upon  a  creditor's  bill,  where  an  execu- 
tion has  been  returned  unsatisfied,  chancery 
has  a  broad  discretion  in  appointing  a  receiver, 
and  the  validity  of  such  appointment  cannot 
be  reviewed  on  an  appeal  from  an  order  hold- 
ing a  party  in  contempt  for  not  assigning  to 
such  receiver:  Bagley  v.  Scudder,  66  M.  97. 

11.  A  receiver  will  not  be  appointed  under 
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a  judgment  creditor's  bill,  filed  on  an  execu- 
tion returned  unsatisfied  nearly  nine  years  be- 
fore: Gould  v.  Tryon,  W.  353. 

12.  Tbe  irregularity  of  the  appointment  of 
a  receiver  under  a  creditor's  bill  is  no  reason 
for  defendant's  objecting  to  submit  to  exami- 
nation: Howard  v.  Palmer,  W.  391. 

13.  One  to  whom  a  debtor  has  conveyed 
his  property  to  keep  it  beyond  the  reach  of  his 
creditors  will  be  held  to  be  a  trustee  for  their 
benefit,  and  will  be  liable  for  all  the  property 
in  his  hands  when  suit  is  brought  against 
him.  But  areceiver  will  not  be  appointed  over 
one  charged  with  being  such  a  trustee,  when 
there  is  no  allegation  that  he  is  insolvent, 
transient  or  irresponsible,  or  that  the  fund  is 
in  a  hazardous  condition :  Thayer  v.  Swift,  H. 
430. 

14.  H.  S.  §  8113  contemplates  the  appoint- 
ment of  a  receiver  who  may  directly  sue  per- 
sons supposed  to  be  covering  property  for  a 
fraudulent  debtor :  Stoeckle  v.  Ehlers,  87  M. 
261. 

15.  Where  the  assignees  under  a  common' 
law  assignment  for  the  benefit  of  creditors 
have  ceased  to  act  because  they  supposed 
themselves  displaced  by  proceedings  taken 
under  the  assignment  law  of  1883,  which  was 
held  unconstitutional,  a  receiver  may  be  ap- 
pointed in  their  place :  Commercial  Nat.  Bank 
v.  Mosser,  57  M.  386. 

18.  So,  if  the  assignee  does  not  do  his  duty, 
or  in  case  of  fraud  or  failure  to  qualify,  the 
court  may  appoint  a  receiver:  Scott  v.  Cham- 
bers, 62  M.  533. 

17.  A  receiver  ought  not  to  be  appointed 
in  a  proceeding  for  the  partition  of  property 
theretofore  left  in  the  bauds  of  one  of  the  par- 
ties to  manage  in  the  common  interest,  if  there 
is  no  allegation  against  him  of  insolvency: 
Pierce  v.  Pierce,  55  M.  639. 

18.  An  intestate's  partner  was  his  adminis- 
trator, and  was  charged  with  confusing  the 
partnership  property  with  his  own,  and  seek- 
ing to  defraud  those  who  were  concerned  in 
the  intestate  estate.  The  administrator  died, 
and  in  his  turn  had  an  administrator,  who 
filed  a  bill  for  an  accounting  and  settlement 
as  between  the  several  estates.  It  did  not 
appear  that  the  partnership  estate  was  being 
wasted,  or  that  there  was  any  hindrance  to 
the  investigation  of  its  affairs,  and  there  was 
evidence  to  the  contrary.  Held,  that  there 
was  no  ground  for  appointing,  pendente  lite 
and  on  defendant's  prayer,  a  receiver  whose 
custody  should  cover  the  deceased  adminis- 
trator's property:  Perrin  v.  Lepper,  56  M.  351. 

19.  It  is  no  objection  to  the  appointing  of  a 
receiver  to  take  charge  of  partnership  effects 


that  one  of  the  partners  has  assigned  his  inter- 
est therein  to  a  third  person:  Kirby  v.  Inger- 
soll.  1  D.  477. 

20.  An  order  appointing  a  receiver  to  take 
possession  of  and  collect  certain  partnership 
accounts  was  unwarranted  where  the  parties 
had  themselves  fully  agreed  how  the  accounts 
should  be  collected,  and  defendants  were  re- 
sponsible :  Simon  v.  Sehloss,  48  M.  333. 

21.  An  order  for  receivership  in  a  partner- 
ship case  should  be  of  all  the  partnership  es- 
tate. If  it  is  of  property  in  a  particular  place 
only,  and  does  not  describe  that  or  distinguish 
it  from  the  individual  property  of  the  partner 
who  is  assumed  to  be  in  possession  and  to 
have  property  there,  it  is  erroneous:  Morey  v. 
Grant,  48  M.  326. 

22.  A  receivership  will  not  be  granted  to 
deprive  a  surviving  partner  of  the  possession 
of  tbe  firm  property,  unless  upon  proof  of 
mismanagement  or  danger  to  the  partnership 
effects:  Connor  v.  Allen,  H.  871. 

23.  The  only  grounds  for  appointing  a  re- 
ceiver to  interfere  with  the  possession  of  a  sole 
surviving  partner  are  his  grievous  misconduct 
or  incapacity :  Barry  v.  Briggs,  23  M.  301. 

24.  A  surety  on  the  bond  of  a  residuary 
legatee  cannot  have  a  receiver  appointed  to 
take  charge  of  the  assets  of  the  estate :  McEl- 
roy  v.  Hatheway,  44  M.  399. 

25.  One  who  has  taken  a  second  mortgage 
on  chattels  cannot  have  a  receiver  appointed 
and  an  injunction  issued  against  tbe  exercise 
of  rights  under  the  prior  mortgage,  unless  he 
shows  that,  in  taking  his  security,  he  has  been 
defrauded  into  thinking  there  was  no  prior 
lien,  or  shows  that  such  lien  was  itself  fraud- 
ulent. And  if  defendant  shows  himself  re- 
sponsible his  possession  cannot  be  interfered 
with  until  his  f  raud  is  established :  Caulfield  v. 
Curry,  63  M.  594. 

28.  A  borrower,  after  making  payments  to 
a  receiver  appointed  for  his  creditor  in  pro- 
ceedings to  which  he  was  not  a  party,  cannot 
afterwards,  in  proceedings  against  himself  for 
the  enforcement  of  his  debt,  question  the 
validity  of  his  appointment:  Burton  v.  Schild- 
bach,  45  M.  504. 

27.  Tbe  validity  of  the  appointment  of  a 
receiver  cannot  be  collaterally  questioned  in 
an  action  by  him  upon  an  undertaking  for 
costs  given  in  compliance  with  an  order  of 
court,  the  defendants  having  fully  recognized 
the  receivership:  Skinner  v.  Lucas,  68  M.  424 
(Feb.  3,  '88). 

As  to  appointment  of  receivers  for  corpora- 
tions, see  Corporations,  §§  394-300,  808. 

As  to  appointment  of  receivers  in  foreclos- 
ure cases,  see  Mortgages,  §§  634-638. 
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(b)  Practice;  application;  notice. 

28.  Affidavits  are  not  admissible  to  contra- 
dict tbe  answer  on  motion  for  a  receiver: 
Connor  v.  Allen,  H.  871. 

29.  A  receiver  cannot  be  appointed  as  a 
preliminary  to  filing  a  bill  and  commencing 
suit,  and  without  any  notice  to  parties  inter- 
ested in  the  property  placed  in  his  hands: 
Jones  v.  SehaU,  45  M.  379. 

SO.  A  receiver  cannot  be  appointed  when 
no  suit  is  pending  concerning  the  property 
of  which  he  is  put  in  charge:  Merchants  & 
M.  Nat.  Bank  v.  Kent  Circuit  Judge,  48  M. 
292. 

31.  Courts  of  equity  are  averse  to  appoint- 
ing receivers  upon  an  ex  parte  application 
without  notice  to  defendants  whose  rights  are 
to  be  affected:  Turnbull  v.  Prentiss  Lumber 
Co..  55  M.  887. 

32.  It  must  be  an  extraordinary  case  which 
would  justify  even  an  appointment  ex  parte, 
and  some  special  circumstances  must  be  shown 
rendering  it  necessary  to  put  a  receiver  in  pos- 
session to  prevent  irreparable  loss :  Ibid. 

33.  The  rale  is  that  a  receiver  will  not  be 
appointed  before  answer,  unless  it  appears 
that  there  is  danger  to  the  property  or  fund 
by  the  insolvency  of  the  party  in  possession  or 
from  some  other  cause ;  but  when  justice  re- 
quires it,  and  the  merits  appear  to  demand  it, 
upon  the  hearing  of  which  due  notice  is  given, 
one  will  be  appointed:  Ibid. 

34.  Without  a  showing  of  necessity  a  re- 
ceiver should  not  be  appointed  to  divest  pos- 
sessory rights  before  a  hearing  on  the  merits : 
MeCombs  v.  Merryhetc,  40  M.  721. 

85.  Although  the  cause  stood  upon  demur- 
rer, an  order  for  a  receiver  under  a  creditor's 
bill  was  granted  on  a  special  motion,  of  which 
notice  was  given  to  defendant's  solicitor,  who 
did  not  appear  to  oppose  it :  Hoxcard  v.  Palmer, 
W.  891. 

80.  And  where  insolvency  was  alleged  and 
not  denied  on  the  application,  and  where  there 
was  danger  of  misappropriation  or  waste  of 
assets,  an  appointment  of  a  receiver  on  motion 
and  notice  was  sustained,  though  an  issue  on 
demurrer  was  pending:  Turnbull  v.  Prentiss 
Lumber  Co.,  55  M.  887. 

37.  But  an  order  appointing  a  receiver  ex 
parte  while  the  issue  stood  upon  demurrer, 
and  while  defendant  was  exercising  its  corpo- 
rate functions  and  conducting  its  business  as 
usual,  was  reversed :  Cook  v.  Detroit  <fc  M.  R. 
Co.,  45  M.  453. 

38.  A  receiver  should  not  be  appointed  for 
a  copartnership  before  the  case  is  ripe  for 
hearing,  except  upon  an  adjudication  of  co- 


partnership and  with  decree  for  accounting: 
Morey  v.  Grant,  48  M.  826. 

38.  Possession  of  lands  cannot  be  given  to 
a  receiver  by  a  preliminary  injunction,  and 
appeal  would  lie  as  from  a  final  order  from 
such  a  premature  adjudication  of  the  merits, 
since  it  entails  a  surrender  of  rights  or  the  ex- 
pense of  a  preliminary  appeal:  Arnold  v. 
Bright,  41  M.  207. 

40.  An  ex  parte  order  without  notice,  ob- 
tained by  a  complainant  not  a  judgment  cred- 
itor, appointing  a  receiver,  and  directing  a  de- 
fendant who  held  a  chattel  mortgage  assigned 
to  him  by  his  co-defendant,  and  alleged  to  be 
fraudulent,  to  turn  the  same  over  to  the  re- 
ceiver to  collect,  and  hold  the  proceeds  until 
the  respective  rights  of  the  parties  are  deter- 
mined, cannot  lawfully  be  enforced,  and 
should  be  expunged  as  soon  as  possible :  Sal- 
ling  v.  Johnson,  25  M.  489. 

(c)   Who  may  be  appointed. 

41.  An  officer  of  a  corporation  may  be  ap- 
pointed its  receiver:  Covert  v.  Rogers,  88  M. 
363. 

42.  The  law  partner  of  tbe  solicitor  for  a 
complainant  in  foreclosure  cannot,  unless  by 
consent  of  all  persons  interested  in  the  results 
©f  the  receivership,  be  made  receiver  in  the 
suit :  Merchants'  <fc  Jlf.  Nat.  Bank  v.  Kent  Cir- 
cuit Judge,  48  M.  292. 

(d)  Review  of  appointment. 

43.  In  reviewing  the  action  of  a  circuit 
judge  in  appointing  a  receiver,  the  supreme 
court  considers  whether  the  discretion  vested 
in  him  has  been  abused,  and  whether  a  right 
has  been  impaired  by  such  appointment: 
Turnbull  v.  Prentiss  Lumber  Co.,  55  M.  887. 

44.  A  void  order  appointing,  on  an  ex  parte 
application,  a  receiver  to  manage  a  corporate 
business,  was  vacated  by  mandamus:  Port 
Huron  A  O.  R.  Co.  v.  St.  Clair  Circuit  Judge, 
31  M.  456. 

Appointment  of  receiver  for  assigned  estate 
is  not  reviewed  on  Mandamus,  see  that  title, 
§100. 

As  to  appeals  from  appointment  or  refusal 
to  appoint  receiver,  see  supra,  §  89;  also,  Ap- 
peal, §§  76-87. 

II.  Removal;  dtschabge. 

45.  The  exercise  of  tbe  power  to  remove  a 
receiver  lies  within  the  discretion  of  tbe  court, 
and  depends  on  the  peculiar  circumstances  of 
each  case:  First  National  Bank  v.  Barnum 
Wire  Works,  60  M.  487. 
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46.  Where  a  petitioner  would  not  be  prej- 
udiced by  not  removing  the  receiver  —  as 
where  all  that  the  petitioner  can  ask  is  that  he 
shall  have  payment  of  his  debt  in  full,  when 
established,  which  relief  is  already  secured  to 
him  by  the  action  of  the  court  below — and 
where  the  other  creditors  are  satisfied  with 
the  receiver  he  should  not  be  removed :  Ibid. 

47.  The  insolvency  of  a  receiver  may  be 
sufficient  reason  for  superseding  him :  Brown 
v.  Vandermeulen,  41  M.  418. 

48.  The  court  may  discharge  a  receiver  ap- 
pointed for  a  bank,  where  it  is  satisfied  that 
the  interests  of  all  concerned  will  be  best  sub- 
served by  permitting  the  bank  to  manage  its 
own  affairs;  but  before  discharging  him  the 
court  should  look  into  the  bank's  condition  and 
make  the  order  absolute  or  conditional  as  the 
case  may  require:  Fay  v.  Erie  <St  K.  R.  Bank, 
H.  194. 

That  an  order  discharging  a  receiver  when 
his  accounts  shall  be  approved  is  not  final,  see 
Appeal,  §90. 

III.  Suits  bt  and  against. 

As  to  costs  in  receiver's  favor  when  he  sues 
for  assessment,  see  COSTS,  §  82. 

49.  The  receiver  appointed  in  supplement- 
ary proceedings  at  law  on  return  of  an  exe- 
cution unsatisfied  can  sue  third  persons  at 
law  or  in  equity  as  if  he  were  an  assignee ;  but 
in  the  proceedings  themselves  the  judgment 
debtor  only  can  be  a  party :  Preseott  v.  Pfeiffer, 
67  M.  31. 

60.  Where  the  rights  of  a  receiver  ap- 
pointed in  another  state  depend  wholly  upon 
the  effect  to  be  given  to  the  judgments  or  de- 
crees of  the  court  making  the  appointment  lie 
cannot  sue  in  the  courts  of  this  state,  in  refer- 
ence to  real  property  situated  here  or  in  refer- 
ence to  personal  property  and  rights  ip  action, 
to  the  prejudice  of  creditors  in  this  state: 
Oraydon  v.  Church,  7  M.  86. 

51.  Where  a  receiver  was  appointed  in  a 
creditor's  suit  in  another  state,  and  the  debtor 
made  a  general  assignment  to  the  receiver  of 
ail  his  property,  reciting  in  it  the  proceedings 
had  in  the  cause,  the  assignment  being  in  due 
form  for  the  transfer  of  an  interest  in  lands 
under  our  statutes,  held,  that  the  assignee 
might  file  his  bill  in  chancery  in  this  state  to 
foreclose  a  mortgage  interest,  or  to  enforce  a 
right  of  redemption  held  by  the  debtor  at  the 
time  of  the  assignment  in  lands  in  this  state. 
He  sues,  in  such  case,  not  strictly  in  his  offi- 
cial character  as  receiver,  under  his  foreign 
appointment,  but  as  holding  the  legal  interest 
in  the  property  under  the  assignment:  Ibid. 


52.  The  recital  in  the  assignment  of  the 
proceedings  prior  to  the  appointment  are  to 
be  taken  as  true,  so  far  as  material ;  and  the 
courts  of  this  state  will  recognize  the  com- 
plainant substantially  as  trustee  for  the  cred- 
itors, and  will  assist  him  to  collect  and  render 
the  property  available  for  the  purposes  of  the 
trust ;  but  will  not  concern  themselves  with 
any  question  as  to  the  distribution  of  the  pro- 
ceeds, as  between  him  and  the  creditors,  nor 
interfere  between  him  and  the  court  by  whose 
appointment  he  acta.  It  is  for  that  court  to 
hold  bim  to  his  accountability  for  the  trust 
property,  especially  where  all  parties  reside  in 
that  state,  and  the  creditors  have  not  appealed 
to  this  court  for  any  such  purpose:  Ibid. 

53.  The  receiver  of  an  assignee's  estate  is 
the  proper  party  to  bring  suit  to  recover  prop- 
erty fraudulently  sold  by  the  insolvent  debtor : 
Angell  v.  Pickard,  01  M.  561.  See  Sweetzer  v. 
Higby,  63  M.  18. 

54.  Redress  against  the  receiver  of  an  as- 
signed estate  for  injury  to  private  rights 
therein  must  be  had  by  petition  in  the  court 
appointing  him,  and  not  by  original  bill.  But 
the  form  of  the  remedy  does  not  destroy  its 
substance,  and  the  action  of  the  court  thereon 
is  reviewable  on  appeal  if  the  fund  in  which 
the  complaining  party  claims  an  interest  is  al- 
leged to  be  liable  to  such  danger  as  to  be 
within  the  risks  against  which  the  law  gives 
protection :  First  National  Bank  v.  Barnum 
Wire  Works.  58  M.  815. 

55.  A  receiver  cannot  be  sued  or  garnished 
without  leave  of  the  court  which  appointed 
him :  Tremper  v.  Brooks,  40  M.  883. 

68.  When  a  receiver  has  been  appointed  no 
one  can  implead  him  in  the  same  proceeding 
without  leave  of  court,  or  take  out  of  his 
hands  the  control  of  the  proceedings :  Scott  v. 
Chambers,  62  M.  582. 

57.  The  receiver  of  an  insolvent  estate  act- 
ing in  place  of  an  assignee  is  appointed  by  an 
order  made  on  the  chancery  side  of  the  court; 
but  a  proceeding  against  him  by  petition  to 
establish  a  claim  in  full  to  the  exclusion  of 
the  rights  of  other  creditors  is  in  no  proper 
sense  an  equitable  proceeding:  Orammel  v. 
Carmer,  55  M.  201. 

58.  Whether  an  action  for  a  railway  injury 
lies  against  the  receiver  of  the  company  in 
whose  employment  it  was  incurred,  quere: 
fimith  v.  Flint  <fc  P.  M.  R.  Co.,  46  M.  358. 

58.  A  receiver  who,  under  color  of  office, 
gets  possession  of  property  that  does  not  be- 
long to  him,  is  personally  liable  in  replevin ; 
naming  him  by  his  title  may  stand  as  descrip- 
tive. Whether  he  could  have  recourse  to  bis 
fund  to  pay  the  judgment  collected  against 
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him  is  a  matter  to  be  settled  by  the  court  that 
appointed  him :  Qtitsch  v.  Mcllhargy,  69  M.  877 
(April  6,  '88). 

IV.  Bights,  powkes  and   liabiutiks. 

As  to  the  powers  of  receivers  appointed  in 
garnishment  proceedings,  see  Garnishment, 
§§  149,  150. 

00.  The  receiver's  custody  is  that  of  the 
court  which  appointed  him:  Tremper  v. 
Brocks,  40  M.  883. 

01.  A  receiver  cannot  summarily  eject  the 
occupant  of  land  and  take  possession  of  his 
personalty  without  a  showing  of  necessity  af- 
fecting the  disputed  interests  in  the  land,  and 
a  trial  of  the  possessor's  right  to  the  person- 
alty; and  an  order  authorizing  him  to  do  so, 
granted  on  a  mere  special  proceeding,  will  not 
be  sustained:  McCombs  v.  Merryhew,  40  M. 
731. 

02.  A  receiver  cannot  employ  a  solicitor  in 
the  cause  as  his  own  counsel,  unless  with  the 
consent  of  all  parties  concerned  in  the  results 
of  the  receivership,  which  may  include  per- 
sons not  parties  to  the  suit:  Merchant?,  etc 
National  Bank  v.  Kent  Circuit  Judge,  48  M. 
802. 

68.  Courts  should  not  interfere  with  the  dis- 
cretion of  receivers  appointed  to  carry  on  a 
business,  unless  some  abuse  is  alleged  or 
shown:  Taylor  v.  Sweet,  40  M.  786. 

64.  An  order  requiring  a  receiver  appointed 
in  a  suit  for  the  settlement  of  partnership  ac- 
counts to  pay  certain  moneys  from  the  funds 
to  each  of  the  partners  on  application,  and 
without  reference  to  the  state  of  their  ac- 
counts, and  to  charge  them  with  the  sums  so 
paid  to  be  accounted  for  on  final  settlement, 
was  reversed  as  improvident:  Ibid. 

65.  A  receiver  appointed  on  the  voluntary 
dissolution  of  a  corporation  becomes  vested 
with  all  the  corporate  interests  except  the 
power  to  do  business:  Cody  v.  Knit  Goods 
Manvf.  Co.,  48  M.  188. 

66.  The  purchaser  of  a  note  at  a  receiver's 
sale  is  not  bound  by  the  receiver's  statement 
of  the  amount  due,  but  is  entitled  to  recover 
whatever  may  be  due  upon  it:  Newberry  v. 
Trowbridge,  18  M.  868. 

Order  for  sale  of  assigned  property  by  re- 
ceiver held  appealable,  see  Appeal,  §  88. 

67.  A  receiver  for  a  corporation  organized 
under  a  void  law  can  demand  an  accounting 
in  equity  for  a  debt  secured  by  a  mortgage  exe- 
cuted to  such  invalid  corporation :  Burton  v. 
Schildbach,  45  M.  504. 

68.  A  receiver  appointed  ex  parte  for  a 
bank  before  decree  of  forfeiture  holds  pro- 
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visionally;  and  though  such  decree  might 
justify  the  relating  back  of  his  title  to  the  be- 
ginning of  the  receivership,  yet  this  title,  until 
adjudication,  is  conditional  and  inchoate,  and 
amounts  to  no  more  than  a  possessory  right 
for  the  purposes  of  the  suit:  Montgomery  v. 
Merrill,  18  M.  888. 

68.  When  the  suit  in  which  a  receiver  was 
appointed  is  disposed  of,  he  is  left  a  mere 
bailee,  in  respect  to  the  property  or  its  pro- 
ceeds, for  the  parties  entitled ;  and  is  not  an 
officer  of  the  court,  and  can  only  be  called  to 
account  by  the  parties  in  individual  suits: 
Maltz  v.  Fletcher,  62  M.  484. 

70.  Where  a  receiver's  right  is  purely  for 
the  purposes  of  a  suit,  it  cannot  outlast  the 
suit  or  be  used  for  any  purposes  not  justified 
thereby:  Montgomery  v.  Merrill,  18  M.  888. 

71.  A  receiver — e.  g.,  of  an  estate  assigned 
for  the  benefit  of  creditors  —  is  a  trustee,  and 
subject  to  the  general  duties  requiring  im- 
partiality ;  he  cannot  collude  with  any  one,  or 
prefer  one  set  of  interests  to  another:  First 
National  Bank  v.  Barnum  Wire  Works,  68 
M.  815,  60  M.  487. 

72.  A  receiver  appointed  under  the  statute 
relating  to  assignments  for  creditors  repre- 
sents all  the  interests  and  stands  in  the  place 
of  the  assignee:  Barnum  Wire  Works  v. 
Speed,  69  M.  278;  AngeU  v.  Pickard,  61  M. 
661. 

The  receiver  of  a  corporation  does  not  rep- 
resent stockholders  or  creditors  of  previous 
corporation,  see  Corporations,  §  806. 

Order  requiring  garnishee  to  surrender  notes 
to  receiver,  vacated  by  Mandamus,  §  55. 

78.  Where  the  appointment  of  a  receiver 
has  been  determined  by  the  supreme  court  to 
be  void  for  want  of  jurisdiction,  the  court 
which  made  the  appointment  may  order  him 
to  restore  the  property  to  defendants,  and  may 
enforce  its  order  by  proceedings  as  for  oon- 
tempt:  People  v.  Jones,  88  M.  80S. 

Y.  Compensation. 

74.  Where  a  receiver's  appointment  was 
void  for  want  of  jurisdiction  he  could  not 
have  any  benefit  from  it,  or  retain  money  col- 
lected by  him  as  receiver  to  compensate  his 
services:  People  v.  Jones,  88  M.  808. 


BECOBDINCr  ACTS. 

L  When  recording  required  or  allowed. 

(a)  When  recording  essential. 

(b)  What  instruments  need  not  be  re- 

corded. 
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EECOEDINO  ACTS,  I  (a),  (b). 


I.  When    recording)    required    ob    al- 
lowed — continued. 
(c)  What  instruments  entitled  to  record. 

1.  As  to  the  nature  of  the  instru- 

ment. 

2.  As  to  execution,  acknowledg- 

ment, etc 
IL  Recording. 

(a)  In  general;  what  sufficient. 

(b)  Priority  of  record. 

(c)  Alteration  of  record. 
TEL  Effect  of  record. 

(a)  In  general. 

(b)  Record  as  notice. 

(c)  Record  as  evidence, 

TV.  Who  protected  against  unrecorded 

INSTRUMENTS. 

(a)  In  general;  subsequent  purchasers. 

(b)  Purchasers  for  a  valuable  consider- 

ation. 

(c)  Bona  fide  purchasers. 

L  When  recording  required  ob  al- 
lowed. 

(a)  When,  recording  essential. 

As  to  filing  and  effect  of  filing  or  failing  to 
file  Chattel  Mortgages,  see  that  title,  §£  66- 
96, 116,  118,  120. 

1.  Recording  is  not  essential  to  the  validity 
of  a  deed  as  between  the  parties ;  it  is  only 
for  the  preservation  of  evidence  and  for  notice 
to  subsequent  purchasers  and  encumbrancers: 
Sinclair  v.  Slawson,  44  M.  123. 

2.  Recording  is  not  necessary  to  give  a  deed 
effect  as  between  the  parties;  so  held  where 
an  unrecorded  deed  was  destroyed  by  agree- 
ment after  delivery :  Otigins  v.  Van  Oorder, 
10  M.  628. 

3.  A  grantee's  neglect  to  record  his  deed 
does  not  avoid  it  as  against  the  grantor.  So, 
under  the  ordinance  of  1787,  an  unrecorded 
deed  was  good  between  the  parties :  Oodfroy 
v.  Disbrow,  W.  260. 

4.  An  unrecorded  deed  is  good  between  the 
parties  and  against  all  others  rightly  charge- 
able with  notice:  Brown  v.  McCormick,  28  M. 
215. 

As  to  notice,  see  infra,  IV,  (c) ;  also,  Notice. 

5.  A  deed  may  be  effectual  as  a  conveyance 
though  it  is  not  recorded:  Wilt  v.  Cutler,  88 
If.  189,  193. 

6.  One  may  have  an  undoubted  title  to 
lands  though  one  or  more  of  the  conveyances 
through  which  he  acquires  title  are  unre- 
corded :  Smith  v.  Piting,  87  M.  148. 

7.  An  unrecorded  defeasance  is  void  only 
against  purchasers  for  a  valuable  consideration 


without  actual  notice  of  its  existence  (H.  8. 
85686):  Columbia  Bank  v.  Jacobs,  10  M.  849. 

8.  A  tax-purchaser  took  a  decree  by  default 
quieting  his  title  as  against  the  claims  of  a 
certain  person  who  had  in  fact  previously  con- 
veyed the  land  to  one  who  did  not  record  the 
deed  and  who  was  not  made  a  party  to  the 
suit.  Held,  that  the  neglect  to  record  the 
deed  did  not  make  the  decree  binding  upon 
the  grantee:  Smith  v.  Williams,  44  M.  240. 

Effect  of  failure  to  record  plat,  see  Plats, 
§§  14-16. 

(b)  What  instruments  need  not  be  re- 
corded. 

9.  Patents  of  lands  from  the  United  States 
do  not  come  within  the  purview  of  the  record- 
ing laws,  and  the  same  rule  applies  to  all  con- 
veyances by  the  United  States  as  owner  of  the 
original  domain.  A  subsequent  recorded  deed 
does  not,  therefore,  take  precedence  over  a 
prior  unrecorded  deed  from  the  governor  and 
judges  on  behalf  of  the  United  States:  Moron 
v.  Palmer,  18  M.  867. 

10.  The  validity  or  operation  of  a  land- 
patent  from  the  federal  government  is  not 
impaired  by  neglecting  to  record  it  in  the  reg- 
istry of  the  county  where  it  lies:  Sands  v. 
Davis,  40  M.  14. 

11.  The  validity  of  a  tax-deed  does  not  de- 
pend on  its  being  recorded :  Fells  v.  Barbour, 
58  M.  49. 

12.  An  agreement  in  the  nature  of  a  de- 
feasance is  required  to  be  recorded  only  when 
it  relates  to  a  conveyance  that  on  its  face  pur- 
ports to  be  absolute:  Russell  v.  Waite,  W.  81. 

IS.  Under  C.  L.  1871,  §  6921,  it  was  not 
necessary,  in  order  to  cut  off  the  equity  of  re- 
demption, to  record  a  sheriff's  deed  on  fore- 
closure by  advertisement.  (H.  S.  §  8505  says 
that  such  deeds  shall  be  recorded,  which  is 
probably  directory  only):  Sanford  v.  Cahoon, 
63  M.  228. 

14.  Want  of  registry  does  not  invalidate  an 
assignment  for  the  benefit  of  creditors  as 
against  an  attachment  subsequently  levied: 
Palmer  v.  Mason,  42  M.  146, 

15.  An  assignment  for  the  benefit  of  cred- 
itors need  not  be  recorded  to  defeat  an  attach- 
ment levied  within  ten  days  after  it  was 
made  (H.  S.  §  8789):  Gott  v.  Moschna,  57  M. 
413. 

10.  H.  S.  §  8498,  requiring  any  assignment 
of  a  mortgage  to  be  recorded  before  the  mort- 
gage can  be  foreclosed  by  advertisement,  does 
not  refer  to  such  transfer  as  results  from  the 
operation  of  law;  e.  g.,  from  the  mortgagee's 
death:  Miller  v.  Clark,  56  M.  887. 
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17.  An  assignment  of  a  certificate  of  pur- 
chase of  public  lands  is  properly  of  record  in 
the  land-office  at  Washington:  Clark  v.  Hall, 
19  M.  856. 

(c)   What  instruments  entitled  to  record. 

1.  As  to  th'e  nature  of  the  instrument. 

19.  An  ante-nuptial  contract,  duly  acknowl- 
edged, whereby  the  prospective  husband 
agreed  that  in  case  the  wife  survived  him  his 
administrator  should  convey  to  her  by  a 
proper  deed  certain  described  land,  and  con- 
taining mutual  covenants  against  mortgaging 
the  land  during  the  marriage  without  joint 
action,  was  held  to  convey  such  an  interest  in 
land  as  entitled  it  to  be  recorded :  Aultman  v. 
Petty*,  59  M.  483. 

20.  Land  was  conveyed  which  was  subject 
to  a  mortgage,  the  seller  taking  back  a  mort- 
gage to  secure  a  negotiable  note  for  part  of 
the  purchase  price,  and  giving  the  purchaser 
an  agreement  to  pay  oft  and  discharge  the 
first  mortgage,  and,  in  case  of  his  failure  to 
do  so,  that  the  purchaser  might  pay  it,  and 
have  the  amount  applied  on  the  mortgage 
given  by  him.  This  agreement  was  witnessed, 
acknowledged  and  recorded.  Held  that,  as 
such  instrument  was  not  the  subject  of  rec- 
ord, an  assignee  of  the  second  mortgage  who 
received  the  same  for  a  valuable  considera- 
tion, before  it  was  due,  and  without  actual 
notice  of  this  agreement,  was  not  affected 
thereby :  Dutton  v.  Ives,  5  M.  515. 

21.  H.  8.  §  5690  authorizes  powers  of  at- 
torney to  be  recorded  in  the  records  of  deeds: 
Morse  v.  Hewett,  28  M.  488. 

22.  Whether  the  act  of  1875  (H.  S.  §  6119), 
allowing  certificates  of  sheriffs'  sales  on  execu- 
tions to  be  recorded  applied  to  sales  already 
made,  guere:  Drake  v.  McLean,  47  M.  102. 

23.  The  registry  law  of  1838  had  reference 
to  conveyances  of  the  real  estate,  or  interest 
in  law,  only,  except  where  a  trust  is  created 
or  declared  in  writing,  which,  to  be  notice  to 
subsequent  purchasers,  the  statute  (R.  S.  1888, 
p.  260)  required  to  be  recorded;  and,  there- 
fore, a  mortgage  of  lands  that  were  held  by 
the  mortgager  under  a  bond  for  a  deed  was 
held  not  entitled  to  record,  being  a  mere  equi- 
table mortgage:  Wing  v.  McDowell,  W.  175. 

24.  A  certified  copy  of  the  record  in  one 
county  of  a  deed  is  not  authorized  to  be  re- 
corded in  another  county:  Shotweli  v.  Harri- 
son, 22  M.  410.  (See,  however,  provision  in 
case  of  lost  deeds,  H.  8.  §  5716.) 

25.  Under  act  262  of  1887,  a  mortgage  is 
not  entitled  to  record  unless  it  gives  the  mort- 


gagee's name  and  residence ;  said  act  is  held 
valid:  People  v.  Sanilae  Supervisor*,  71  M.  16 
(June  22,  '88).    See  Register  of  Deeds,  §  0. 

2.  As  to  execution,  acknowledg- 
ment, etc. 

See,  generally,  Conveyances,  §§  40-128. 

26.  There  was  no  registry  at  common  law; 
and,  therefore,  the  validity  of  a  deed  for  pur- 
poses of  registry  can  extend  no  further  than 
the  affirmative  provisions  of  the  recording 
law :  Qalpin  v.  Abbott,  6  M.  17. 

27.  Under  the  law  in  force  in  1880,  a  deed 
not  sealed  could  not  lawfully  be  recorded: 
Starkweather  v.  Martin,  28  M.  471. 

28.  A  deed  whereto  one  of  the  witnesses, 
being  unable  to  write,  put  his  mark,  is  never- 
theless entitled  to  record:  Brown  v.  McCor- 
mick,  28  M.  215. 

29.  Where  two  witnesses  to  the  execution 
of  a  deed  are  required  to  entitle  it  to  record, 
the  deed  is  not  entitled  to  record  as  a  convey- 
ance by  a  grantor  whose  signature  is  attested 
by  but  one  witness,  although  there  are  two 
witnesses  to  another  grantor's  signature :  Hall 
v.  Bedson,  10  M.  21. 

30.  Under  the  acts  of  1820  and  1827,  and 
the  oode  of  1888,  deeds  executed  out  of  Michi- 
gan required,  to  entitle  them  to  record,  two 
witnesses,  the  same  as  if  executed  here :  Gal- 
pin  v.  Abbott,  6  M.  17;  Brown  v.  Cady,  11  M. 
535;  Van  Auken  v.  Monroe,  88  M.  725. 

81.  To  entitle  a  deed  to  registry  its  execu- 
tion by  the  grantor  must  be  proved  or  ac- 
knowledged, and  when  acknowledged  the 
evidence  of  acknowledgment  must  appear  by 
the  certificate :  Buell  v.  Irwin,  24  M.  145. 

32.  A  deed  duly  executed  and  acknowl- 
edged by  a  man  is  admissible  to  record  as  his 
sole  deed,  although  the  certificate  as  to  his 
wife's  acknowledgment  is  defective :  Bayner 
v.  Lee,  20  M.  384. 

33.  Under  the  act  of  1820  and  of  April  12, 
1827  (Code  1833,  p.  281),  an  acknowledgment 
taken  and  certified  in  another  state  by  an  au- 
thorized officer,  according  to  the  laws  of  such 
state,  entitled  the  deed  (if  executed  as  our  laws 
require)  to  record  without  further  evidence  or 
certificate  as  to  the  officer  or  his  signature: 
Ives  v.  Kimball,  1  M.  808 ;  Lacey  v.  Davis,  4 
M.  140;  Qalpin  v.  Abbott,  6  M.  17;  Hogels- 
kamp  v.  Weeks,  87  M.  422. 

84.  So  that  it  was  immaterial  in  such  case 
that,  the  clerk's  certificate  attached  to  that  of 
the  commissioner  of  deeds,  before  whom  the 
acknowledgment  was  taken,  was  not  sealed, 
no  certificate  being  required:  Hogelskamp  v. 
Weeks,  87  M.  422. 
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85.  But,  under  H.  8.  §  6660,  such  certificate 
of  a  clerk  of  a  court  of  record  being  necessary 
(unless  the  acknowledgment  is  taken  before  a 
commissioner  of  deeds  for  Michigan),  it  must 
be  under  seal  or  the  deed  cannot  be  recorded : 
Pope  v.  Cutler,  34  M.  150. 

86.  And  if  the  acknowledgment  out  of  the 
state  is  made  before  a  Michigan  commissioner 
of  deeds,  his  certificate  thereto  must  be  under 

•seal :  Buell  v.  Irwin,  24  M.  145. 

87.  A  deed  conveying  Michigan  lands  was 
executed  and  acknowledged  in  New  York, 
and  several  years  afterwards  the  certificate  of 
the  proper  clerk  was  made  and  attached,  cer- 
tifying that  tbe  deed  was  made  and  acknowl- 
edged according  to  the  "existing  "  law  of  New 
York.  Held  a  sufficient  certificate  to  entitle 
the  deed  to  record:  Harrington  v.  Fish,  10  M. 
415. 

88.  The  certificate  of  a  county  clerk  — it 
not  appearing  that  he  was  the  clerk  of  a  court 
of  record  —  dated  in  1855,  verifying  the  ac- 
knowledgment of  a  deed  without  witnesses 
executed  out  of  the  state  in  1843,  held  not  to 
entitle  the  deed  to  record :  Donahue  v.  Klass- 
ner,  22  M.  252. 

39.  A  deed  executed  out  of  the  state  was 
received  for  record  and  recorded  Aug.  2 ;  but 
the  certificate  required  by  the  statute  to  enti- 
tle it  to  record  was  dated  Aug.  12.  Whether, 
if  the  certificate  was  correctly  dated,  and  it 
was  attached  to  the  deed  after  the  deed  was 
recorded,  the  whole  deed  should  not  have 
been  re-recorded  in  order  to  cut  off  prior  unre- 
corded deeds,  quere:  Oliver  v.  Sanborn,  60  M. 
346. 

That  certificate    of   acknowledgment    had 
(formerly)  to  be  sealed  to  entitle  plat  to  record 
see  Plats,  §  10. 

IL  Rboobdino. 

(a)  In  general/  what  sufficient. 

That  the  register  will  not  be  compelled  by 
mandamus  to  record  deed  that  he  holds  in 
escrow  as  a  private  person,  see  Register  of 
Deeds,  §4. 

40.  The  act  of  April  12. 1827,  "  concerning 
mortgages,"  was  not  controlled  in  relation  to 
the  record  of  mortgages  by  tbe  act  of  the 
same  date  "concerning  deeds  and  convey- 
ances ; "  and  where,  in  compliance  with  the 
terms  of  the  former  act,  a  mortgage  upon  land 
in  the  city  of  Detroit  was  recorded  in  the 
county  registry,  such  record  was  held  valid : 
Weed  v.  Lyon,  H.  863;  Beals  v.  Hale,  4  How. 
(U.  S.)  87. 

41.  Powers  of  attorney  may  be  registered 


in  the  books  of  deeds  of  any  county  where  the 
lands  lie  to  which  they  relate :  Morse  v.  Hetoett, 
28  M.  481. 

42.  Under  the  code  of  1833,  where  a  deed 
absolute  in  form  was  shown  by  contempo- 
raneous writing  to  be  only  a  mortgage,  it 
should  have  been  recorded  as  a  mortgage ;  and 
if  recorded  as  a  deed,  the  record  would  not 
give  it  priority  over  a  prior  unrecorded  mort- 
gage: Thompson  v.  Mack,  H.  150.  (See  H.  S. 
§§  5674,  5675.) 

43.  A  writing  was  recorded  as  a  separate 
paper,  which  referred  "to  the  within  mort- 
gage," but  did  not  in  any  way  describe  or 
identify  the  mortgage.  It  was  held  not  to  be 
evidence  that  the  writing  recorded  was  in- 
dorsed upon  any  instrument  recorded  with  it, 
as  that  was  an  extrinsic  fact  not  within  the 
purview  of  the  registry  laws :  Bassett  v.  Hath- 
away, 9  M.  28. 

44.  A  mortgage  was  assigned  by  indorse- 
ment referring  to  it  as  "the  within  mort- 
gage," and  this  was  recorded  in  the  same 
volume  but  not  on  the  same  page  with  the 
mortgage,  the  two  being  connected  by  cross- 
references.  Held  a  sufficient  recording :  Soule 
v.  Corbley,  65  M.  109. 

45.  It  is  not  a  valid  objection  to  the  record 
of  a  deed  that  the  name  of  one  of  the  sub- 
scribing witnesses  cannot  be  made  out,  and 
that  it  is  apparently  a  facsimile  of  the  orig- 
inal: Whitwett  v.  Emory,  8  M.  84. 

46.  In  the  certified  copy  of  the  record  of  a 
mortgage  there  were  no  marks  opposite  the 
signatures  indicating  seals;  but  there  was  a 
certificate  of  the  register  of  deeds  that  the 
words  "  not  sealed"  were  entered  in  the  rec- 
ord opposite  the  names  in  the  handwriting  of 
his  predecessor.  Held,  that  such  certificate 
was  not  legal  evidence.  The  register  is  bound 
to  record  all  instruments  properly  executed, 
but  he  cannot  make  any  notes  or  memoranda 
iu  the  record  not  authorized  by  law:  Farmers', 
etc.  Bank  v.  Branson,  14  M  361. 

47.  Where  it  appeared  that,  under  a  law 
permitting  the  registry  of  only  sealed  instru- 
ments, the  proper  officer  had  recorded  in  the 
appropriate  place  an  instrument  in  the  form 
of  a  warranty  deed,  purporting  to  be  acknowl- 
edged and  dated  at  a  time  when  it  was  the 
common  and  lawful  course  to  seal  convey- 
ances, and  contrary  to  official  duty  to  take 
the  acknowledgment  unless  the  conveyance 
was  sealed,  and  where  the  conclusion,  attesta- 
tion clause  and  acknowledgment  all  spoke  of 
it  as  under  seal,  it  was  presumed  that  the  orig- 
inal was  sealed.  It  was  further  held,  that, 
whether  or  not  it  was  the  duty  of  the  register 
under  the  law  as  it  then  stood  (in  1880)  to  put 
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something  of  his  own  upon  the  record  to  indi- 
cate that  the  paper  he  recorded  was  sealed, 
his  omission  to  do  so  would  not  overcome  the 
presumption  that  the  instrument  itself  was 
sealed :  Starkweather  v.  Martin,  28  M.  471. 

48.  Where  a  deed  dated  Feb.  20,  and  pur- 
ported to  have  been  acknowledged  on  that 
day,  but  indorsed  with  a  certificate  of  its  hav- 
ing been  recorded  Feb  18,  the  discrepancy 
was  held  referable  to  clerical  mistake :  Munroe 
v.  Eastman,  81  M.  288. 

49.  In  copying  a  mortgage  into  the  record 
the  register  omitted  the  name  of  the  mort- 
gagee. Held,  that  this  did  not  defeat  the 
mortgage  record  as  notice  to  subsequent  pur- 
chasers, because  the  entry  in  the  entry-book 
constituted  constructive  notice  until  the  actual 
record,  and,  as  such  entry  gave  the  mort- 
gagee's name,  the  entry-book  and  the  record- 
book  together  afforded  full  information:  Sin- 
clair v.  Slawson,  44  M.  123. 

60.  Where  a  mortgage  was  assigned  by  in- 
dorsement thereon,  and  the  instrument,  when 
produced,  bears  the  certificate  of  registry  re- 
quired by  the  statute  with  register's  attestation 
at  the  date  of  the  assignment,  it  cannot  be  pre- 
sumed that  the  assignment  was  not  properly 
recorded :  Ja.ku.-ay  v.  Jenison,  46  M.  521. 

51.  A  failure  upon  the  register's  part  to 
sign  the  record  of  a  deed,  as  is  customary,  does 
not  render  the  record  a  nullity :  Wilt  v.  Cutler, 
88  M.  180. 

52.  In  the  absence  of  evidence  to  the  con- 
trary, it  is  presumed  that  the  register  has  done 
his  duty  as  a  public  officer:  Ives  v.  Kimball,  1 
M.  306. 

(b)  Priority  qf  record. 

63.  When  a  paper  is  left  with  the  register 
with  the  understanding  .that  it  is  not  to  go 
upon  record  until  further  directions,  the  reg- 
ister, when  he  receives  such  directions,  must 
record  it  as  of  that  time,  and  not  as  of  the 
time  when  it  was  left  with  him:  Brigham  v. 
Brown,  44  M.  SO. 

54.  Where  a  mortgage  is  given,  manifestly 
as  a  cover  for  the  benefit  of  the  mortgager,  and 
the  latter  is  sent  with  it  to  the  registry,  where 
he  gives  directions  for  leaving  it  off  the  rec- 
ord, the  mortgagee  will  be  bound  by  these  di- 
rections, and  will  not  be  at  liberty  to  rely,  as 
against  them,  upon  a  false  certificate  of  record- 
ing which  he  obtains :  Ibid. 

56.  A  debtor  gave  a  mortgage  for  the  debt, 
the  bona  fides  of  which  was  not  disputed,  and 
it  was  at  once  placed  on  record.  Subsequently 
it  was  found  that  another  party  had  a  mort- 
gage from  the  same  mortgager  on  the  same 


land,  purporting  to  be  given  and  recorded 
first.  This  mortgage  had  no  debt  to  support 
it,  unless  it  was  one  owing  to  a  firm  of  which 
the  mortgagee  was  a  member,  and  for  which 
other  mortgages  for  more  than  its  amount 
were  in  existence.  The  register  of  deeds  tes- 
tified that  it  was  left  with  him  by  the  mort- 
gager with  directions  not  to  place  it  upon 
record  until  further  directions  were  given,  and 
that  he  never  received  any  such  directions, 
but  his  clerk  recorded  it  without  orders.  Held, 
that  the  spreading  it  upon  the  record  book, 
under  such  circumstances,  was  not  a  record- 
ing which  entitled  it  to  priority:  Ibid. 

58.  The  entry  required  by  H.  S.  §  5675  to 
show  the  date  at  which  a  deed  is  received  and 
its  order  is  the  only  constructive  record  until 
the  deed  is  actually  recorded,  and  where  such 
entry  is  omitted  there  can  be  none  until  that 
time:  Shelden  v.  Warner,  45  M.  638. 

57.  As  a  rule,  if  the  grantor  of  lands,  on 
taking  back  a  purchase-money  mortgage,  has 
both  conveyances  promptly  recorded,  he  does 
all  the  law  requires  of  him  to  protect  his 
rights,  and  will  not  be  affected  by  any  previ- 
ous conveyance  which,  without  his  knowl- 
edge, his  grantee,  the  mortgager,  may  have 
placed  on  record  before  obtaining  title :  Bef- 
fton  v.  Flanigan,  87  M.  274 

58.  In  a  foreclosure  suit  the  evidence  was 
examined  and  held  to  show  that  a  deed  which 
purported  to  bear  date  and  to  have  been  ac- 
knowledged and  recorded  earlier  than  com- 
plainant's mortgage  was  in  fact  made  and 
recorded  later:  Shelden  v.  Warner,  45  M.  688. 

69.  The  priority  of  record  of  two  mort- 
gages upon  a  vessel  which  were  filed  and 
recorded  on  the  same  day  was  decided  in 
favor  of  the  one  bearing  the  earlier  certificate : 
Hoffman  v.  McMorran,  52  M.  818. 

Priority  fraudulently  obtained  set  aside,  see 
Mobtqaoes,  §§  208,  204. 

(c)  Alteration  of  record. 

80.  The  registry  of  a  conveyance  or  plat 
cannot  be  altered  so  as  to  make  it  conform 
to  a  subsequent  acknowledgment:  Burton  v. 
Martz,  88  M.  761. 

61.  Alterations  or  interlineations  appearing 
in  the  public  record  of  a  deed  are  presumed, 
in  the  absence  of  evidence  to  the  contrary,  to 
have  been  made  in  a  proper  manner  and  by  a 
person  authorized  to  make  them :  Hommel  v. 
Devinney,  89  M.  522. 

62.  And  where  the  record,  in  Wayne 
county,  of  a  deed  showed  an  interlineation, 
the  mere  fact  that  a  certified  copy  of  the 
record  from  St.  Clair  county,  of  the  same 
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deed,  showed  no  such  interlineation  was  held 
to  raise  no  presumption  of  an  improper  change 
or  alteration  of  the  Wayne  record :  Ibid. 

HI.  Effect  of  beoobd. 

(a)  In  general. 

88.  Where  successive  conveyances  of  the 
same  property  have  been  made  and  only  the 
later  one  has  been  recorded,  the  transfer  of 
title  thereunder  is  not  by  force  of  the  convey- 
ance, for  the  grantor  has  no  title,  but  results 
from  the  operation  of  the  statute,  which  pro- 
Tides  (H.  S.  §  5888)  that  an  unrecorded  con- 
veyance shall  be  void  as  against  any  subse- 
quent purchaser  in  good  faith  and  for  a 
valuable  consideration  of  the  same  real  estate 
whose  conveyance  shall  be  first  duly  recorded : 
Burn*  v.  Berry,  42  M.  176. 

64.  The  policy  of  the  recording  law  in  giv- 
ing the  preference  to  the  first  recorded  con- 
veyance is  a  legislative,  not  a  judicial,  ques- 
tion; the  design  is  to  insure  prompt  recording: 
Drake  v.  McLean,  47  M.  108. 

65.  The  design  of  the  recording  law  is  to 
prevent  fraud  by  securing  certainty  and  pub- 
licity in  transactions  relating  to  real  estate; 
and  the  first  purchaser  should  promptly  record 
his  conveyance:  Atwood  v.  Bearsa,  47  M.  72. 

66.  The  object  of  registry  laws  is  to  protect 
bona  fide  purchaser  against  purchasers  whose 
deeds  have  not  been  recorded:  Oodfroy  v. 
Disbrow,  W.  860;  Dutton  v.  Ives,  5  M.  516; 
Columbia  Bank  v.  Jacob*,  10  M.  849. 

67.  A  record  title  is  presumptively  the  bet- 
ter title,  and  creates  a  cloud  upon  the  unre- 
corded title:  King  v.  Carpenter,  87  H.  863. 

88.  The  first  deed  recorded  is  presump- 
tively the  best;  and  the  presumptions  in  favor 
of  the  bolder  of  the  legal  title  of  record  can- 
not be  defeated  without  proof  of  an  earlier' 
right  based  on  superior  equities:  First  Na- 
tional Bank  v.  McAllister,  46  M.  897. 

69.  A  registry  law  cannot  have  operation 
beyond  the  fair  meaning  of  its  terms:  Millar 
v.  Babcock,  85.  M.  187. 

70.  The  recording  laws  point  out  specific- 
ally the  danger  to  which  a  party  failing  to  re- 
cord his  title  is  exposed,  and  the  courts  can- 
not add  to  or  extend  it :  Smith  v.  Williams,  44 
M.240. 

71.  A  prior  unrecorded  deed  is  not  defeated 
by  a  recorded  conveyance  of  the  grantor's 
"now  remaining  interest;"  the  two  deeds 
may  stand  together :  Eaton  v.  Trowbridge,  88 
M.454. 

72.  The  recording  law  supplies  the  place  of 
feoffment  with  livery  of  seizin,  so  that  the 


making  and  recording  of  a  deed  by  one  who 
has  come  of  age  revokes  a  deed  made  during 
infancy,  and  renders  unnecessary  an  entry  be- 
fore giving  deed  of  avoidance :  Haynes  v.  Ben- 
nett, 58  M.  15. 

Recording  as  evidence  of  delivery,  see  Con- 
veyances, gg  187, 144, 146-148, 154;  Evidence, 
§829;  Gifts,  §8. 

As  proof  of  acceptance,  see  Assignment, 
§176. 

As  assertion  of  title,  see  Ejectment,  §§  68, 
70-78. 

As  utterance  of  forgery,  see  Chimes,  §§  485, 
487. 

(b)  Record  as  notice. 

Foreign  record  is  not  notice :  See  Conflict 
of  Laws,  §§  8-4. 

As  to  purchasers  without  notice,  see  infra, 
TV,  (c). 

As  to  effect  of  filing  notice  lis  pendens,  see 
Notice,  L  (e). 

73.  The  notice  implied  from  a  statutory 
record  is  not  defeated  by  a  careless  loss  or  ac- 
cidental destruction ;  if  the  statute  has  once 
been  complied  with  the  effect  as  notice  con- 
tinues, even  though  the  record  may  fail,  for 
accidental  reasons  or  otherwise,  to  give  the 
desired  information:  Heim  v.  Ellis,  49  M. 
241. 

74.  A  record  is  not  notice  for  any  purpose 
not  declared  by  statute:  Burton  v.  Martz,  88 
M.  761. 

75.  The  proper  registry  of  a  deed  or  con- 
veyance required  by  law  to  be  recorded  is  no- 
tice to  subsequent  purchasers  of  the  existence 
and  contents  of'  such  deed  or  conveyance,  in 
equity  as  well  as  at  law :  Wing  v.  McDoweU, 
W.  175. 

76.  The  record  of  a  deed  entitled  to  be  re- 
corded is  notice  to  all  the  world  of  the  title  of 
the  grantees  therein :  Oalpin  v.  Abbott,  6  M. 
17.  Although  the  statute  relating  to  deeds 
and  conveyances  does  not  explicitly  declare 
that  the  record  thereof  shall  be  constructive 
notice  to  subsequent  purchasers,  such  is  the 
legal  effect:  Atwood  v.  Bearss,  45  M.  469. 

77.  The  record  of  a  deed  is  notice  to  all 
who  deal  with  the  grantor  that  in  giving  him 
credit  they  must  not  look  to  the  property  con- 
veyed to  satisfy  the  debt:  Hedstrom  v.  Kings- 
bury, 40  M.  686. 

78.  The  record  of  a  deed  of  trust  operates 
as  notice,  and  if  it  negatives  the  trustee's 
power  to  mortgage  property  purchased,  such 
mortgage  is  void:  Hannah  v.  Carnahan,  65 
M.601. 

78.  A  subsequent  purchaser  is  charged  with 
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notice  cf  all  that  an  examination  of  the  rec- 
ords would  have  disclosed,  whether  he  act- 
ually examined  them  or  not:  Barnard  v. 
Campau,  29  M.  162;  Healey  v.  Worth,  85  M. 
166 ;  Larzelere  v.  Starkweather,  88  M.  96. 

80.  The  purchaser  of  a  mortgage  is  bound 
by  such  notice  as  is  afforded  by  the  registry 
of  another  mortgage  of  the  same  date  but  of 
subsequent  record,  and  of  which  his  vendor 
had  actual  knowledge :  Van  Aken  v.  Gleason, 
84  M.  477. 

81.  Where  a  contract  could  be  recorded 
like  a  conveyance  (H.  S.  §  6689),  anything  is 
notice  of  the  rights  under  it  that  would  be 
notice  in  case  of  a  deed:  Weisberger  v.  Win- 
ner, 55  M.  246. 

82.  The  registry  of  an  instrument  not  re- 
quired by  law  to  be  recorded  is  notice  to  no 
one;  so  held  of  a  mortgage  given  by  one  who 
held  under  a  bond  for  a  deed:  Wing  v. 
McDowell,  W.  175. 

88.  The  record  of  a  deed  that  is  not  by  law 
entitled  to  be  recorded  is  notice  to  no  one: 
Dutton  v.  Ives,  5  M.  515;  Qalpin  v.  Abbott, 
6  M.  17. 

84.  Record  of  a  void  deed  — such  as  that 
of  a  husband  to  his  wife  before  the  aot  of 
1855 — is  not  notice  to  any  one  of  any  possi- 
ble equities  between  the  parties  to  the  deed: 
Loomis  v.  Brush,  86  M.  40. 

85.  Though  the  record  of  a  defectively  ac- 
knowledged conveyance  is  not  evidence  of  the 
original  instrument,  yet  under  H.  S.  §  5727  it 
operates,  if  the  conveyance  was  made  in  good 
faith  and  upon  a  valuable  consideration,  as 
notice  of  all  the  rights  secured  by  the  instru- 
ment: Brown  v.  McCormiek,  28  M.  215. 

86.  Said  H.  8.  §  5727  gives  such  operation 
to  the  record  of  a  deed  executed  in  another 
state  and  lacking  any  clerk's  certificate  of 
authentication  of  due  execution:  Healey  v. 
Worth,  85  M.  166. 

87.  Also  to  a  deed  made  in  good  faith  and 
for  a  sufficient  consideration,  though  there 
was  but  one  witness  to  its  execution :  Aultman 
v.  Pettys,  59  M.  482. 

88.  A  record  of  a  mortgage  is  not  notice  of 
a  claim  not  mentioned  therein :  Hinchman  v. 
Town,  10  M.  508. 

89.  As  a  general  rule  parties  may  rely  upon 
the  record  as  their  guide  in  dealing  with  titles 
that  appear  there:  Reynolds  v.  Ruckman,  35 
M.  80;  Hull  v.  Swarthout,  29  M.  249. 

90.  And  the  policy  of  the  recording  law  re- 
quires that  grantees  who  would  have  protec- 
tion for  latent  equities  in  property  that  is  being 
conveyed  to  them  in  undivided  interests  should 
see  to  it  that  the  deed  contains  intelligible, 
hints  at  least  that  there  are  equities,  which  a 


legal  conveyance  by  one  grantee  may  not  im- 
pugn: Van  Slyck  v.  Skinner,  41  M.  186. 

91.  Where  nothing  in  the  record  of  the 
conveyance  or  conveyances  to  several  persons 
of  land  in  undivided  interests  indicates  that 
they  are  not  tenants  in  common,  a  mortgagee 
or  grantee  from  one  of  them  is  not  affected  by 
partnership  equities  whereof  he  has  no  notice: 
Adams  v.  Bradley,  12  M.  346;  Reynolds  v. 
Ruckman,  85  M.  80;  Van  Slyck  v.  Skinner,  41 
M.  186;  Hammon  v.  Paxton,  58  M.  893. 

92.  As  against  any  latent  equities  or  parol 
agreements  between  a  life-tenant  and  the  re- 
mainder-man, whereby  a  building  erected  by 
the  latter  is  to  be  personal  property,  one  who 
takes  a  'mortgage  of  the  land  from  the  latter 
while  the  latter  is  in  possession  is  a  bona  fids 
purchaser,  and  the  tenant  is  confined  to  his 
record  title:  Stevens  v.  Rose,  69  M.  259  (April 
6, '88). 

93.  The  subsequent  grantees  or  encum- 
brancers of  mortgaged  premises  have  a  right 
to  rely  upon  the  record  as  determining  the 
amount  of  the  mortgagee's  claim.  They  will 
not  be  charged  with  notice  of  the  conditions 
of  the  bond,  to  which  the  mortgage  is  collat- 
eral, but  which  are  not  expressed  in  the 
mortgage,  though  these  of  course  will  deter- 
mine the  rights  existing  between  mortgager 
and  mortgagee;  and  they  will  also  be  entitled 
to  presume  that  payments  made  to  the  mort- 
gager are  applied  upon  the  mortgage  as  it  ap- 
pears of  record :  Payne  v.  Avery,  21  M.  524. 

94.  The  record  of  a  mortgage  given  to  se- 
cure future  liabilities  or  advances  which  it  is 
optional  with  the  mortgagee  to  incur  or  ad- 
vance is  notice  to  a  subsequent  purchaser  of 
the  premises;  but  he  is  chargeable  with  notice 
only  to  the  extent  of  the  liabilities  actually  in- 
curred prior  to  his  purchase :  Ladue  v.  Detroit 
A  M.  R.  Co.,  18  M.  880. 

96.  An  agreement  to  mortgage  premises  to 
secure  an  indebtedness  not  then  existing  was 
acknowledged  by  the  party  only  to  whom  the 
mortgage  was  to  be  given,  and  was  recorded. 
Held,  that  the  record  could  not  operate  as  con- 
structive notice  to  any  one  claiming  as  subse- 
quent purchaser  or  encumbrancer  from  the 
party  who  was  to  give  the  mortgage :  .Form- 
er*', etc.  Bank  v.  Bronson,  14  M.  361. 

96.  The  record,  in  the  registry  of  deeds,  of 
a  lease  of  a  building,  which  lease  by  its  terms 
provided  that  machinery  attached  by  the  les- 
see should  be  treated  as  personalty,  is  not 
notice  to  third  persons  of  the  existence  of  ft 
lessor's  lien  upon  such  machinery:  Booth  V, 
Oliver,  67  M.-  664. 

97.  H.  8.  §  5687,  which  provides  that  the 
recording  an  assignment  of  a  mortgage  shall 
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not  be  deemed  such  notice  to  the  mortgager 
as  to  invalidate  payments  by  him  to  the  mort- 
gagee, applies  to  a  constructive  payment ;  e.  g., 
where,  to  get  rid  of  the  mortgage,  he  deeds 
the  land  on  payment  by  another :  Ooodale  v. 
Patterson,  61  M.  533. 

98.  Under  H.  S.  §  6119  a  certificate  of  a 
sheriff's  sale  of  lands  on  execution  is,  when 
recorded,  entitled  to  the  same  record  privi- 
leges as  any  other  "conveyance"  (see  H.  S. 
§  5689)  of  land ;  and  its  record  is  constructive 
notice  to  subsequent  purchasers:  Atwood  v. 
Beans,  45  M.  469;  Drake  v.  McLean,  47  H. 
103. 

99.  Whether  the  record  of  a  tax-title  is  oon« 
structive  notice  that  the  holder  claims  the 
land  on  which  it  rests,  quere:  La  Coss  v. 
Wadsworth,  56  M.  421. 

100.  A  recorded  plat  is  notice  only  of  the 
platting  and  consequent  dedication  to  the  pub- 
lic of  such  interests  only  as  the  grantor  pos- 
sesses, and  is  not  notice  of  any  conveyance  to 
private  parties  merely  implied  upon  its  face 
or  in  the  acknowledgment:  Burton  v.  Martz, 
88  M.  761. 

101.  Where  an  error  in  a  deed  appears  by 
construction,  the  record  of  the  deed  is  notice 
to  subsequent  purchasers  of  the  real  land  in- 
tended: Anderson  v.  Baughman,  7  M.  69. 

102.  A  contract  to  give  a  mortgage  was 
put  upon  record,  but,  by  mistake  in  drafting 
it,  only  the  starting-point  in  the  description  of 
lands  was  given.  A  mortgage  upon  the  lands 
intended  to  be  described  was  subsequently 
given  and  placed  upon  record.  It  was  held 
that  the  record  of  the  contract  was  not  notice 
to  the  mortgagee,  since  no  one  could  say  from 
the  contract  what  was  the  specific  land  upon 
which  the  mortgage  mentioned  in  it  was  to  be 
given :  Barrows  v.  Baughman,  9  M.  218. 

103.  Whether,  where  a  description  is  so 
framed  that  it  may  be  intended  for  one  lot  as 
well  as  another,  the  record  of  the  instrument 
is  not  sufficient  to  put  a  purchaser  of  either 
upon  inquiry,  quere:  Cooper  v.  Bigly,  13  M. 
463.  Subsequently  held  that  it  is  not :  Stead 
v.  Grosfleld,  67  M.  289. 

104.  The  recording  laws  cannot  be  made 
by  equitable  construction  to  embrace  cases  not 
within  them,  or  to  give  constructive  notice  of 
things  the  records  do  not  show ;  where  a  mis- 
take is  made  in  recording,  a  subsequent  pur- 
chaser has  a  right,  in  the  absence  of  actual 
notice  of  the  mistake,  to  rely  on  the  records 
as  showing  the  exact  facts:  Barnard  v.  Cam- 
pan,  29  M.  162. 

105.  Where  the  mortgagee's  name  was 
omitted  in  copying  a  mortgage  into  the  rec- 
ord, constructive  notice  to  subsequent  pur- 


chasers was  supplied  by  the  entry-book  (which 
contained  such  name)  and  the  record-book 
taken  together:  Sinclair  v.  Slawson,  44  M. 
123. 

106.  A  sheriff's  notice  of  levy  on  execution, 
if  filed  and  indexed  as  provided  in  H.  8.  §  6178, 
is  constructive  notice  of  the  levy  and  of  the 
execution  creditor's  rights  and  lien  thereunder : 
Ward  v.  Citizens'  Bank,  46  M.  832. 

107.  But  to  make  such  notice  of  levy  con- 
structive notice  to  subsequent  purchasers,  the 
description  of  the  premises  in  the  levy  and 
notice  must  be  sufficiently  definite  and  cer- 
tain to  inform  the  public  as  to  what  particular 
land  has  been  levied  on :  Burrowes  v.  Gibson, 
42  M.  121;  Davis  Sewing  Machine  Co.  v. 
Whitney,  61  M.  518. 

See  Executions,  §  155. 

108.  And  in  a  case  where  the  notice  of  levy 
filed  with  the  register  omitted  a  portion  of 
the  lands  levied  on,  it  was  held  that  a  subse- 
quent purchaser  was  not  affected  with  notice: 
Campau  v.  Barnard,  25  M.  884;  Barnard  v. 
Campau,  29  M.  162. 

108.  Filing  in  the  register's  office  a  certi- 
fied copy  of  an  attachment  levy  does  not,  it 
seems,  operate  as  constructive  notice  to  third 
parties;  certainly  not  as  to  those  whose  rights 
have  previously  accrued:  Columbia  Bank  v. 
Jacobs,  10  M.  849;  Millar  v.  Babcock,  25  M. 
187;  French  v.  De  Bow,  88  M.  708. 

110.  Nor,  under  the  laws  of  1841,  was  the 
deposit  of  a  certificate  of  levy  upon  execution 
in  such  office  notice  to  bona  fide  purchasers : 
Campau  v.  Barnard,  25  M.  884. 

111.  The  record  of  a  conveyance  or  encum- 
brance is  not  constructive  notice  to  a  prior 
encumbrancer:  James  v.  Brown,  11  M.  25; 
Cooper  v.  Bigly,  13  M.  468;  Woods  v.  Love, 
27  M.  808;  Dewey  v.  Ingersoll,  42  M.  17. 

112.  Therefore  a  prior  mortgagee  need  not 
examine  the  records  before  releasing  portions 
of  the  mortgaged  premises,  unless  he  has  no- 
tice enough  to  put  a  prudent  man  on  inquiry : 
James  v.  Brown,  11  M.  25;  Cooper  v.  Bigly, 
18  M.  463 ;  Dewey  v.  Ingersoll,  42  M.  17. 

As  to  what  constitutes  such  notice,  see  Mort- 
gages, §§  463,  464. 

113.  A  sheriff's  certificate  of  an  execution 
sale  is  not  constructive  notice  to  prior  mort- 
gagees, though  regularly  filed  in  the  register's 
office ;  and  an  execution  purchaser  cannot,  by 
reason  of  the  filing  of  such  certificate,  be  au- 
thorized to  attack  a  foreclosure  in  chancery  to 
which  be  was  not  made  a  defendant:  Woods 
v.  Love,  27  M.  808.  ' 

114.  The  constructive  notice  furnished  by 
the  record  of  a  mortgage  will  not  prevent  suit 
for  false  representations  to  a  purchaser  as  to 
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absence  of  encumbrances :  Weber  v.  Weber,  47 
M.569. 

That  one  is  affected  with  notice  of  all  that 
is  contained  in  the  recorded  title  whereunder 
he  purchases,  see  Notice,  §§  74-85. 

116.  One  who  relies  upon  the  records  for 
the  authenticity  and  validity  of  a  deed  does 
not  stand  in  as  favorable  a  position  as  does  a 
good-faith  holder  of  negotiable  paper;  and  if 
the  deed  is  a  forgery,  the  question  of  good 
faith  does  not  arise :  McOinn  v.  Tobey,  62  M. 
352.    See  Notice,  §§  113,  114. 

(c)  Record  as  evidence. 

116.  In  the  absence  of  a  statute  authoriz- 
ing it  the  record  of  a  deed  is  not  primary  evi- 
dence of  the  existence  and  genuineness  of  the 
original:  Brown  v.  Cady,  11  M.  585;  Bradley 
v.  SiUbee,  83  M.  828. 

117.  The  record  of  an  instrument  entitled 
by  law  to  be  recorded  is  prima  facie  evidence 
of  the  execution  of  the  instrument:  Bassett  v. 
Hathaway,  9  M.  28. 

118.  The  registry  of  a  deed  not  entitled  to 
be  recorded  is  not  evidence:  Buellv.  Irwin, 
24  M.  145;  Pope  v.  Culler,  84  M.  150;  Van 
Auken  v.  Monroe,  88  M.  725. 

119.  The  record  of  a  deed  not  properly  ex- 
ecuted is  unauthorized,  and  cannot  prove  the 
existence  of  the  original:  Brown  v.  Cady,  11 
M.  535;  Farmers',  ete.  Bank  v.  Bronson,  14 
M.861. 

120.  Though  in  fact  recorded,  an  unac- 
knowledged deed  cannot  be  proved  by  the 
record :  People  v.  Marion,  29  M.  81. 

121.  An  unauthorized  record  of  a  plat  is 
not  evidence  of  the  validity  and  execution  of 
the  plat:  Grand  Rapids  v.  Hastings,  36  M. 
122. 

122.  A  book  of  plats,  found  in  the  office  of 
the  register  of  deeds,  purporting  to  be  plats  of 
the  various  townships  of  the  county,  with  the 
names  of  purchasers  of  sections  and  parts  of 
sections  marked  thereon,  is  not  evidence,  as  no 
law  requires  it  to  be  kept  in  the  registry: 
Smith  v.  Lawrence,  12  M.  431. 

123.  An  entry  which  the  register  is  not  au- 
thorized or  required  to  make  is  not  evidence, 
though  actually  made  by  him:  Ives  v.  Kim- 
ball, 1  M.  308;  Farmers',  etc.  Bank  v.  Bron- 
son, 14  M.  361. 

124.  Whether  the  want  of  any  marks  in- 
dicating seals,  opposite  the  signatures  in  the 


record  of  a  mortgage,  is  proof  that  none  were 
attached  to  the  original,  and  would  prevent 
the  record,  or  a  copy  thereof,  being  evidence, 
guere:  Farmers',  etc.  Bank  v.  Bronson,  14  M. 
361. 

125.  Under  the  laws  in  force  in  1830  as  to 
the  execution,  sealing  and  registry  of  deeds, 
the  absence  from  the  record  of  a  deed  of  any 
trace  of  the  "  device  by  way  of  seal "  which  a 
grantor  was  authorized  to  adopt  as  a  sufficient 
seal  does  not  warrant  an  inference  that  the 
original  was  unsealed,  or  justify  the  rejection 
of  the  record  as  evidence:  Starkweather  v. 
Martin,  28  M.  471. 

128.  Where  a  deed  covering  lands  in  dif- 
ferent counties  is  recorded  in  one  of  them,  a 
certified  transcript  of  the  record  from  that 
county  is  admissible  in  evidence  in  every  part 
of  the  state:  Wilt  v.  Cutler,  88  M.  189. 

127.  But  the  record  in  one  county  of  a  cer- 
tified copy  of  the  record  in  another  county  of 
a  deed  is  not  evidence  of  such  deed:  Shotwell 
v.  Harrison,  22  M.  410. 

128.  In  the  absence  of  a  statute  authorizing 
it,  a  certified  copy  of  a  record,  in  the  office  of 
the  secretary  of  state,  of  a  state  patent,  is  not 
primary  eviden.ce:  Bradley  v.  Silsbee,  88  M. 
828. 

Record  not  excluded  because  made  after 
suit  begun:  See  Ejectment,  §  181. 

That  unauthorized  record  may  be  used  as 
secondary  evidence  of  lost  original,  see  Evi- 
dence, §  1200. 

As  to  proof  by  copy  of  record,  see  Evidence, 
§§  1184,  1185,  1198,  1194. 

IV.   Who    protected    against    unbk- 

COBDED   INSTBtFMENTS. 


(a)  In  general;  subsequent  purchasers. 


129.  Where  a  party  claims  priority  under 
the  recording  laws  he  must  show  a  compliance 
with  their  provisions  in  order  to  entitle  him  to 
such  priority :  Thompson  v.  Mack,  H.  150. 

130.  He  who  claims  the  benefit  of  the  reg- 
istry laws  must  bring  himself  within  them: 
Sinclair  v.  Slawson,  44  M.  123. 

181.  One  who  relies  upon  the  recording 
laws  to  take  from  the  real  owner  an  actual 
title  must  make  a  case  strictissimi  Juris  and 
bring  it  within  the  statute  in  every  particular ; 
otherwise  he  can  have  no  protection :  Heim  v. 
Ellis,  49  M.  241. 


1 "  Every  conveyance  of  real  estate  within  this  state,  hereafter  made,  which  shall  not  be  recorded  as  provided  In 
fills  chapter,  shall  be  void  as  against  any  subsequent  purchaser  in  good  faith  and  for  a  valuable  consideration  of 
the  same  real  estate,  or  of  any  portion  thereof,  whose  conveyance  shall  be  first  duly  recorded."  K.  S.  1846,  ch.  66, 
|»;  H.  S.I5688. 
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182.  One  who  seeks  a  benefit  from  the  re- 
cording laws  most  incur  all  risks  of  the  failure 
to  put  his  papers  properly  on  record,  whether 
the  fault  be  his  or  an  officer's:  Barnard  v. 
Campau,  29  M.  163. 

133.  Where  a  purchaser  under  a  second 
mortgage  seeks  relief  against  one  who  holds 
under  a  first  mortgage,  on  the  ground  that  the 
first  was  not  filed  or  recorded  until  after  the 
second,  he  must  establish  the  case  made  by 
his  bill  or  he  cannot  have  relief:  Hoffman  v. 
McMorran,  53  M.  818. 

184.  The  defence  of  a  bona  fide  purchase 
for  a  valuable  consideration  can  only  be  made 
by  the  purchaser  himself  or  by  some  one 
claiming  through  his  purchase :  Blanchard  v. 
Tyler,  12  M.  839. 

135.  By  "subsequent  purchaser"  against 
whom,  if  his  conveyance  has  been  duly  re- 
corded, H.  S.  §  5683  avoids  an  unrecorded  con- 
veyance, is  meant  a  subsequent  purchaser 
from  the  same  grantor:  Smith  v.  Williams, 
44  M.  240. 

136.  A  tenant  in  common  whose  interest 
becomes  severed  by  partition  is  a  "  purchaser 
for  value  "  of  the  interest  of  his  co-tenants  in 
the  lands  set  apart  to  him,  so  as  to  be  pro- 
tected against  a  previous  execution,  levy  and 
sale  of  which  he  has  no  notice:  Campau  v. 
Barnard,  25  M.  881. 

137.  Attaching  or  judgment  execution 
creditors  are  not  "purchasers,"  within  the 
meaning  of  the  recording  law,  until  the  prop- 
erty attached  or  levied  on  has  been  sold  in 
pursuance  of  law  and  has  been  purchased  in 
by  them:  Columbia  Bank  v.  Jacobs,  10  M. 
849.  (But  see  H.  S.  §  6173  as  to  the  construct- 
ive notice  now  given  by  filing  levy  of  execu- 
tion.) 

138.  Therefore,  before  that  time,  they  are 
not  protected  against  prior  unrecorded  defea- 
sances: Ibid. 

139.  By  filing  an  attachment  levy  or  by 
levying  execution  one  does  not  become  a  bona 
fide  purchaser  so  as  to  entitle  him  to  object  to 
the  restoration  of  a  third  person's  mortgages 
upon  the  land,  which,  by  mistake  of  fact, 
were  discharged  of  record  before  the  execution 
levy:  French  v.  De  Bow,  88  M.  708. 

140.  One  who  bids  in  lands  under  an  execu- 
tion sale  becomes  a  "purchaser"  within  the 
meaning  of  the  registry  laws,  even  though  he 
does  not  yet  receive  the  sheriff's  deed ;  and  if 
he  records  his  certificate  of  sale  he  is  entitled 
to  protection  against  subsequent  purchasers 
until  he  can  receive  his  deed:  Atwood  v. 
Beam,  45  M.  469;  Drake  v.  McLean,  47  M. 
102. 

141.  Purchasers  or  encumbrancers  who  be- 


come such  after  the  discharge  of  a  mortgage 
is  recorded  are  entitled  to  the  same  protection 
that  the  recording  laws  afford  to  subsequent 
purchasers  or  encumbrancers  in  good  faith  as 
against  unrecorded  conveyances;  they  can  be 
affected  only  by  actual  notice,  or  notice  of 
such  facts,  as  should  put  them  on  inquiry: 
Ferguson  v.  Glassford,  68  M.  86. 

142.  Where  a  mortgage  is  left  unre- 
corded, and  the  mortgager's  heirs  give  a  sec- 
ond mortgage,  which  is  put  on  record,  an 
assignee  of  the  second  mortgage,  who  takes  it 
in  good  faith  for  a  full  consideration  actually 
paid,  and  without  any  notice,  actual  or  con- 
structive, that  any  claim  exists  against  the 
premises,  and  whose  assignment  has  also  been 
recorded,  is  protected  and  given  precedence 
by  H.  a  §  5683:  Burns  v.  Berry,  43  M.  176. 

148.  Purchasers  in  good  faith,  etc.,  under 
a  deed  recorded  before  an  earlier  mortgage 
are  protected :  Shelden  v.  Warner,  45  M.  688. 

144.  A  bona  fide  purchaser  of  the  fee 
without  notice,  under  a  deed  recorded  before 
notice  of  a  builder's  prior  lien  is  filed,  is  pro- 
tected against  such  lien  as  he  would  be  against 
a  mortgage  not  recorded  until  after  his  rec- 
ord: Sisson  v.  Bolcomb,  58  M.  634. 

145.  A  subsequent  bona  fide  purchaser 
whose  deed  is  recorded  is  protected  against  a 
claim  of  dower  that  depends  solely  on  a 
prior  unrecorded  deed  to  claimant's  husband : 
Wheeler  v.  Smith,  55  M.  855. 

146.  A  bona  fide  purchaser  of  land  with- 
out notice  is  protected  against  a  prior  unre- 
corded sale  of  the  timber  the  same  as  against 
any  other  unrecorded  instrument:  Russell  v. 
Myers,  32  M.  522. 

147.  An  attachment  was  levied  in  Octo- 
ber, 1840,  and  sale  thereunder  was  made  in 
February,  1842,  the  deed  not  being  recorded 
until  1868;  held,  that  a  bona  fide  purchaser 
whose  deed  was  recorded  in  1848  was  pro- 
tected :  Millar  v.  Babcock,  25  M.  187. 

148.  Though  he  himself  has  notice,  the 
grantee,  immediate  or  mediate,  of  a  bona 
fide  purchaser  for  a  valuable  consideration, 
is  protected  against  an  unrecorded  instru- 
ment that  would  not  have  bound  such  pur- 
chaser :  Oodfroy  v.  Disbrow,  W.  260 ;  Shotwett 
v.  Harrison,  22  M.  410. 


(b)  Purchasers  for  valuable  consider- 
ation. 

149.  As  against  a  prior  unrecorded  deed  a 
purchase  in  good  faith  and  for  a  valuable  con- 
sideration are  necessary  to  give  a  later  unre- 
corded one  priority,  and  these  are  in  their 
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nature  distinct  questions:  Shottcell  v.  Harri- 
son, 22  M.  410. 

t  150.  To  constitute  a  bona  fide  purchaser 
one  must  have  paid  the  purchase  money  before 
notice:  Thomas  v.  Stone,  W.  117;  Dixon  v. 
Hill,  6  M.  404 ;  Warner  v.  Whittaker,  6  M.  188 ; 
Blanehard  v.  Tyler,  12  M.  889;  Stone  v.  Well- 
ing, 14  M.  514;  Palmer  v.  Williams,  24  M. 
828. 

See  Chattel  Mortgages,  §  85. 

161.  If  a  part  has  been  paid  before  notice 
and  part  remains  unpaid,  the  purchaser  is  pro- 
tected in  what  he  has  paid  but  not  in  subse- 
quent payments:  Thomas  v.  Stone,  W.  117; 
Kohl  v.  Lynn,  34  M.  860. 
-  162.  In  equity  a  bona  fide  purchaser  is  pro- 
tected to  the  extent  of  the  payments  actually 
made,  and  no  further,  even  when  future  pay- 
ments are  provided  for,  unless  those  are  se- 
cured in  such  a  manner  that  the  purchaser 
cannot  be  relieved  against  them :  Dixon  v. 
HiO,  6  M.  404. 

163.  A  contract  purchaser  without  a  deed 
is  protected  by  his  good  faith  only  so  far  as  be 
has  made  payments,  if  meanwhile  he  has  no- 
tice of  litigation  involving  the  validity  of  his 
vendor's  title:  Dickinson  v.  Wright,  56  M.  42. 

164.  One  who  claims  as  a  bona  fide  pur- 
chaser, but  who  has  only  given  his  notes, 
must  also  show  that  he  had  made  payment 
thereon  before  notice  of  the  defect  in  his  grant- 
or's title :  Matson  v.  Melchor,  42  M.  477. 

166.  On  dismissal  of  a  foreclosure  bill  as 
against  a  subsequent  bona  fide  purchaser  who 
has  not  made  full  payment,  he  may  still  be 
held  for  such  sums  as  remain  due  after  he  has 
been  notified  of  complainant's  equities :  Shel- 
don v.  Holmes,  58  M.  188. 
i  156.  One  who  buys  securities  that  are  not 
delivered  to  him,  and  only  makes  a  nominal 
payment  until  after  receiving  notice  of  an- 
other's interest  in  them,  is  not  entitled  to  pro- 
tection as  a  bona  fide  purchaser:  Haeseig  v. 
Brown,  84  M.  503. 

157.  Where  land  is  purchased  on  which 
there  is  an  unrecorded  mortgage,  of  which 
the  purchaser  had  no  notice,  bat  of  which  he 
is  notified  before  a  mortgage  given  by  him  for 
purchase  money  is  paid,  any  payment  made 
by  him  on  his  own  mortgage  after  such  notice 
is  made  in  his  own  wrong,  and  he  is  not  pro- 
tected, as  to  such  payment,  against  the  unre- 
corded mortgage:  Warner  v.  Whittaker,  6  M. 
188. 

168.  Where  defendant  gave  his  note,  not 
negotiable,  for  land  of  which  complainant 
held  a  prior  unrecorded  deed,  but  was  fully 
informed  of  complainant's  equities  before 
making  payment  of  the  note,  it  was  held  that 


he  could  not  claim  the  protection  of  a  bona 
fide  purchaser:  Blanehard  v.  Tyler,  12  M.  880. 
169.  One  who  takes  a  deed  of  land  in  abso- 
lute payment  of  a  debt  due  him,  or  who  dis- 
charges and  pays  a  note  for  the  maker,  whereof 
he  is  surety,  as  the  consideration  for  such 
deed,  is  a  purchaser  for  value:  Hanoldv.  Kays, 
64  M.  489.  (This  case  cites  Baker  v.  Pierson, 
5  M.  456,  as  holding  that  one  who  takes  a 
mortgage  given  for  a  preoedent  debt  is  a  pur- 
chaser for  value.) 

160.  A  mere  executory  agreement  to  sur- 
render to  the  grantor  indebtedness  owing  by 
him  to  the  grantee  and  others  is  not,  while 
remaining  wholly  unexecuted,  such  a  valuable 
consideration  as  to  make  the  grantee  a  bona 
fide  purchaser  as  against  a  prior  mortgage  not 
recorded  when  the  deed  was  given :  Stone  v. 
Wetting,  14  M.  514 

161.  Where,  as  security  simply  for  a  pre- 
cedent debt,  a  conveyance  of  premises  upon 
which  stands  a  mortgage,  valid  between  the 
original  parties,  is  given  to  one  who  has  been 
led  to  believe  the  mortgage  satisfied,  it  does 
not  place  the  grantee,  who  has  relinquished 
no  remedy  and  lost  no  advantage  by  taking 
such  conveyance,  in  the  position  of  a  bona  fide 
purchaser  for  value,  or  clothe  him  with  equi- 
ties superior  to  those  of  such  mortgagee,  even 
though  he  acted  in  good  faith  and  without  no- 
tice: Boxheimer  v.  Ounn,  HI  M.  872. 

162.  It  seems  that  where  the  consideration 
is  merely  a  past  indebtedness  the  purchaser  is 
not  entitled  to  be  regarded  as  a  bona  fide  pur- 
chaser: Battershall  v.  Stephens,  84  M.  68,  74. 

163.  Where  a  chattel  mortgage  taken 
merely  as  security  for  a  pre-existing  debt  was 
filed  shortly  before  the  filing  of  another  mort- 
gage given  on  the  same  property  four  days 
earlier,  the  mortgage  first  dated  was  given 
priority :  People's  Savings  Bank  v.  Bates,  120 
TJ.  S.  556. 

164.  To  constitute  one  a  purchaser  for 
value  he  need  not  pay  all  that  the  land  is 
worth:  Boydson  v.  Goodrich,  49  M.  65. 

165.  And  where  a  son  claimed  protection 
as  a  bona  fide  purchaser  from  his  father 
against  the  reinstatement  of  a  mortgage  in- 
advertently discharged,  the  fact  that  he  paid 
only  three-fifths  of  the  value  of  the  land  did 
not  defeat  his  claim :  Sheldon  v.  Holmes,  58 
M.  188. 

166.  The  burden  of  proof  is  on  the  defend- 
ant, who  claims  title  by  virtue  of  priority  of 
record,  against  a  prior  but  unrecorded  deed, 
to  show  affirmatively  the  payment  of  a  valu- 
able consideration,  and  that  by  some  other 
evidence  than  the  mere  recital  of  it  in  the 
deed:  ShotweU  v.  Harrison,  22  M.  410. 
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167.  A  previous  unrecorded  conveyance  is 
valid  as  against  a  subsequent  purchaser  from 
the  same  grantor,  unless  he  shows  payment  of 
the  purchase  price ;  the  mere  institution  of  a 
suit  to  quiet  title  does  not  make  him  a  bona 
fide  purchaser:  Smith  v.  Williams,  44  M.  240. 

(c)  Purchasers  in  good  faith. 

As  to  what  notice  is  afforded  by  record,  see 
supra,  in,  (b). 

As  to  notice  generally,  see  Notice,  I. 

As  to  notice  imparted  by  possession,  see 
Notice,  §§  49-78. 

As  to  notice  imparted  by  recitals  in  deeds, 
etc.,  see  Notice,  §§  74-84. 

168.  A  subsequent  purchaser  whose  deed 
is  first  recorded  is  presumed  to  be  a  bona  fide 
purchaser  without  notice  until  the  contrary 
appears :  Oodfroy  v.  Disbrow,  W.  260. 

169.  A  subsequent  purchaser's  "good 
faith,"  in  the  meaning  of  H.  S.  §  5683,  is  not 
required  to  be  shown  by  him  otherwise  than 
by  proof  of  the  record,  upon,  which  he  had  a 
right  to  rely  if  he  had  no  notice  of  the  prior 
deed  aside  from  the  record :  Shotwell  v.  Har- 
rison, 22  M.  410. 

170.  And  if  he  had  such  notice  it  must  be 
shown  by  the  party  claiming  under  the  prior 
recorded  deed :  Ibid. 

171.  The  burden  of  proving  notice,  either 
actual  or  constructive,  of  a  prior  unrecorded 
deed  is  on  the  party  claiming  thereunder: 
Larzelere  v.  Starkweather,  88  M.  96. 

172.  One  who  seeks,  as  against  a  subse- 
quent purchaser,  to  have  a  mistake  in  the  de- 
scription of  the  land  in  his  unrecorded  mort- 
gage corrected,  must  show  that  the  purchaser 
had  notice  of  the  mortgage  when  he  bought : 
Hanold  v.  Kays,  64  M.  489. 

178.  The  same  principle  applies  in  favor  of 
an  execution  purchaser  who  records  his  certifi- 
cate of  sale  in  advance  of  previous  convey- 
ances from  the  debtor  to  third  persons  t  At- 
wood  v.  Bears*,  46  M.  469. 

174.  Good  faith  is  not  less  important  than 
the  payment  of  value  in  determining  whether 
one  is  a  bona  fide  purchaser ;  and  it  is  not  to 
be  determined  alone  upon  the  party's  testi- 
mony that  he  acted  in  good  faith:  Oliver  v. 
Sanborn,  60  M.  846. 

175.  And  whether  one  is  a  purchaser  in 
good  faith  does  not  necessarily  involve  any 
question  as  to  his  integrity  or  the  morality  of 
his  conduct  in  procuring  a  conveyance:  Bat- 
tershall  v.  Stephens,  84  M,  68. 

176.  The  question  of  good  faith  is  one  to 
be  determined  from  all  the  circumstances: 
MUler  v.  Clark,  56  M.  887. 


177.  Under  our  statutes  the  mere  fact  that 
the  deed  set  up  against  the  unrecorded  con- 
veyance is  a  quitclaim  does  not  show  that  the 
grantee  therein  is  not  a  purchaser  in  good 
faith.  (The  supreme  court  of  the  United 
States  holds  that  one  who  takes  by  quitclaim 
is  not  a  bona  fide  purchaser:  See  Notice, 
gill):  Batter  shall  v.  Stephens,  84  M.  68. 

178.  But  a  purely  speculative  purchase  by 
quitclaim,  where  neither  party  supposed  that 
a  good  title  was  being  dealt  with,  and  where 
the  consideration  was  an  indefinite  sum,  de- 
pending upon  the  grantee's  outlays  in  secur- 
ing a  perfect  title,  did  not  constitute  a  bona 
fide  purchase  for  value :  Ibid. 

179.  If  one  buys  a  speculative  title,  know- 
ing or  having  notice  of  an  outstanding  one, 
he  is  not  a  purchaser  in  good  faith :  Miller  v. 
Clark,  56  M.  887. 

180.  Whether  an  unrecorded  deed  is  void 
as  against  a  subsequent  recorded  one  that  is  a 
mere  quitclaim  of  such  interest  as  remains  in 
the  grantor,  and  that  follows  mesne  convey- 
ances to  persons  who  were  affected  by  notice 
of  the  first  grantee's  rights,  quere;  the  court 
being  equally  divided :  De  Veaux  v.  Fosbender, 
57  M.  579. 

181.  One  who  purchases  lands  omitted  by 
mistake  from  a  notice  of  levy  on  execution 
filed  by  the  sheriff  with  the  register  of  deeds 
is  a  purchaser  without  notice,  although  the  in- 
dorsement of  the  levy  on  the  execution  men- 
tions such  lands  with  the  rest :  Campau  v.  Bar- 
nard, 25  M.  881. 

182.  And  a  mere  oral  statement  to  him  by 
the  execution  creditor  that  such  premises  have 
been  levied  upon,  without  any  suggestion  that 
a  mistake  had  been  made  in  such  notice,  would 
only  make  it  his  duty  to  search  the  records  be- 
fore purchasing;  if  the  records  show  a  notice 
of  a  levy  on  other  lands,  but  not  on  those  in 
question,  he  may  rely  on  the  record  as  correct 
rather  than  the  oral  statement:  Barnard  v. 
Campau,  29  M.  162. 

188.  But  if  a  deed  that  has  been  incorrectly 
recorded  is  shown  to  a  prospective  purchaser 
of  the  land  conveyed  by  it,  or  if,  in  this  case, 
the  sheriff  had  shown  the  execution  and  the 
levy  upon  the  land  in  question  thereon  in- 
dorsed, whether  such  positive  and  unequivocal 
notice  would  have  any  effect  as  against  the 
record,  quere:  Ibid. 

184.  One  who  has  notice  of  a  prior  unre- 
corded deed  cannot,  without  further  inquiry, 
rely  upon  a  search  of  the  records  and  the  fact 
that  no  such  deed  is  found  recorded ;  and  one 
who  purchases  with  such  notice  and  upon  such 
search  is  not  entitled  to  be  considered  a  bona 
fide  purchaser :  Shotwell  v.  Harrison,  30  M.  179, 
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186.  A  person  who,  when  he  bays,  has 
knowledge  of  an  unrecorded  deed,  is  bound 
by  it  as  much  asif  it  were  on  record :  Farmer?, 
etc.  Bankv.  Broneon,  14  M.  861. 

186.  A  person  who,  at  the  time  of  receiv- 
ing a  deed  from  another,  knows  him  to  have 
no  title,  or  has  notice  of  his  want  of  title, 
cannot  be  a  bona  fide  purchaser  under  the 
recording  laws,  whether  the  real  owner  of  the 
title  is  known  to  him  or  not :  Pitzhugh  v.  Bar- 
nard, 12  M.  104. 

187.  A  purchaser  who  has  notice  that  an- 
other has  claims  upon  the  property,  and  that 
certain  unrecorded  papers  relating  thereto 
have  been  executed,  and  still,  without  seeing 
those  papers,  or  inquiring  into  the  nature  of 
such  claims,  sees  fit  to  buy  upon  the  assump- 
tion that  they  relate  only  to  a  mortgage  of 
record  in  favor  of  the  same  person,  is  not 
entitled  to  protection  as  a  bona  fide  purchaser 
against  such  claims :  Hosley  v.  Holmes,  27  M. 
416. 

188.  Priority  of  record  will  not  avail  one 
who  takes  a  deed  from  heirs  of  a  deceased 
person  with  notice  of  a  claim  under  a  prior 
unrecorded  deed  from  his  grantor's  ancestor; 
his  failure  to  find  the  prior  deed  in  the  regis- 
try would  give  him  no  legal  right  to  suppose 
such  claim  to  be  unfounded :  Monroe  v.  East- 
man,  31  M.  288. 

189.  One  cannot  be  a  bona  fide  purchaser 
of  land  which  his  grantor  informs  him  has 
been  conveyed  to  another:  Oliver  v.  Sanborn, 
60  M.  846. 

190.  Where  a  mortgage  had  been  dis- 
charged of  record  by  mistake,  an  abstract  of 
title  showing  such  discharge  did  not  protect  a 
subsequent  purchaser  who,  when  he  bought, 
was  informed  by  the  mortgager  that  the  mort- 
gage was  still  outstanding  and  was  held  by  a 
person  named:  Ferguson  v.  Olassford,  68  M. 
86. 

181.  One  who  advanced  money  without 
security  to  enable  another  to  purchase  land 
which  he  had  reason  to  believe  was  sold  in 
fraud  of  the  rights  of  a  former  contract  pur- 
chaser was  held  to  be  without  any  equities  as 
a  bona  fide  encumbrancer  on  the  land  to  secure 
his  loan :  Simon  v.  Brown,  88  M.  652. 

192.  As  against  a  grantee  who  seeks  to 
have  correction  of  mistakes  in  bis  deed,  a  sub- 
sequent grantee  from  the  same  person  is  not 
a  bona  fide  purchaser  if  he  knew  of  the  mis- 
take before  he  bought:  Kinyon  v.  Young,  44 
M.889. 

198.  He  is  not  a  bona  fide  purchaser  who 
accepts  a  deed  of  land  knowing  of  the  exist- 
ence of  a  prior  unrecorded  contract  of  his 
grantor  for  the  sale  of  the  land,  and  who  fails 


to  inquire  of  the  vendee  in  such  contract  in 
regard  to  his  claims  (see  Notice,  §  106):  Mains 
v.  Hairui,  69  M.  581. 

194.  And  it  makes  no  difference  that  the 
contract  (which  was  executed  prior  to  H.  S. 
§§  5709-5718)  has  no  certificate  of  acknowl- 
edgment, and  was  not,  therefore,  entitled  to 
record:  Ibid. 

195.  Where  a  son  has  bought  land  from 
his  father,  the  mere  fact  of  the  relationship 
does  not  show  that  he  should  not  claim  the 
rights  of  a  bona  fide  purchaser  against  re- 
instatement of  an  inadvertently  discharged 
mortgage  given  by  his  father  to  a  third  per- 
son: Sheldon  v.  Holmes,  58  M.  188. 

196.  Notice  to  a  subsequent  mortgagee  of 
a  prior  unrecorded  deed  is  not  made  out  by 
proof  of  blind  remarks  and  of  ambiguous  and 
misleading  hinte,  not  understood  by  him  in 
such  sense  as  to  put  him  on  inquiry :  Shepard 
v.  Shepard,  86  M.  178. 

197.  A  statute  (&  g.,  R.  8.  1888,  p.  260, 
8  25)  requiring  actual  notice  to  validate  an 
unrecorded  conveyance  excludes  constructive 
notice,  such  as  notice  from  possession  in  fact 
not  known,  or  from  filing  attachment  levy 
and  sale  thereunder:  Hubbard  v.  Smith,  2  M. 
207 ;  MiUar  v.  Babeock,  25  M.  187. 

198.  The  question  of  a  subsequent  pur- 
chaser's good  faith  does  not  arise  where  his 
deed  was  not  in  fact  recorded  first :  Shelden 
v.  Warner,  45  M.  688. 

199.  Or  where  his  deed  is  forged:  McGinn 
v.  Tobey,  62  M.  252.    See  Notice,  §§  118, 114. 


RECOUPMENT. 

1.  Recoupment  is  equivalent  to  a  cross- 
action:  Allen  v.  MeKibbin,  5  M.  449;  Widrig 
v.  Taggart,  51  M.  108. 

2.  It  cannot,  therefore,  be  enforced  against 
an  infant:  Widrig  v.  Taggart,  61  M.  108. 

8.  Nor  can  a  claim  of  recoupment  be  based 
upon  breach  of  a  contract  void  because  made 
on  Sunday :  Brazes  v.  Bryant,  50  M.  186. 

4.  Or  void  because  made  ultra  vires  by  a 
corporation  (see  Corporations.  §  128) :  Day  v. 
Spiral  Springs  Buggy  Co.,  57  M.  146. 

That  the  vendee  in  a  land  contract,  when 
sued  for  a  balance  due,  may  show  by  way  of 
recoupment  that  value  of  land  was  lessened 
through  destruction  of  timber  by  fire  pending 
suit  involving  validity  of  plaintiffs  title,  see 
Vendors,  §  146. 

As  to  recoupment  of  damages  and  notice 
thereof,  see  Damages,  §§  148,  150,  188,  502- 
588.  See,  also,  Certiorari,  §  182;  Costs, 
g  22 ;  ERBOR,  §  816 ;  PLEADINGS,  §  881 ;  Sales, 
§165. 
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REFERENCE. 
L  Appointment  op  referee;    execution 

op  POWERS. 

H.  Report;  requirements  and  effect  of. 
HL  Peoceedinos  after  report  hade. 

As  to  references  in  chancery,  see  Equity, 
3Q,(e). 

I.  Appointment  of  befebeb;    execu- 
tion op  POWEBS. 

1.  Even  on  stipulation  of  the  parties  a 
judge  cannot  appoint  himself  referee  in  a 
cause  pending  in  his  own  court:  Woodin  v. 
Phoenix,  41  M.  655. 

2.  If  a  reference  is  improperly  made  the 
remedy  seems  to  be  by  mandamus  to  set  it 
aside,  not  by  certiorari:  Ibid. 

8.  Where  a  cause  is  referred,  by  consent,  to 
a  particular  person,  the  court  cannot  appoint 
a  new  referee  except  by  consent:  Smith  v. 
Warner,  14  M.  152. 

4.  H.  S.  §  7S78,  providing  that  a  case  in  the 
circuit  court  cannot  be  referred  without  the 
consent  of  the  parties,  if  within  ten  days  after 
joining  issue  either  has  filed  with  the  clerk  a 
demand  for  jury  trial,  does  not  apply  where 
issue  was  joined  in  justice's  court,  and  on  ap- 
peal the  demand  was  filed  under  rule  61  by 
the  first  day  of  the  term  for  which  the  case 
was  noticed  for  trial,  and  on  or  before  the  first 
call  of  the  calendar:  Odell  v.  Reynolds,  40 
M.21. 

6.  A  reference  may  rest  on  the  written  con- 
sent of  the  parties  (H.  S.  §  7877):  Bewick  v. 
Fletcher,  89  M.  25. 

6.  A  stipulation  for  a  referenoe  is  not  oper- 
ative after  judgment,  and  does  not  return  a 
case,  on  reveis.il,  to  the  referee.  The  case  is 
simply  remitted  to  the  court :  Hopkins  v.  San- 
ford,  41  M.  248. 

7.  The  omission  to  enter  an  order  of  refer- 
ence is  cured  by  the  statute  of  amendments 
(H.  8.  §§  7684-7636):  Bewick  v.  Fletcher,  89 
M.26. 

8.  A  referee  is  not  a  judge,  and  does  not 
act  judicially  in  the  strict  sense  of  the  term : 
Underwood  v.  McDuffee,  15  M.  861 ;  People  v. 
Wayne  Circuit  Judge,  18  M.  488. 

9.  Referees  need  not  be  sworn :  Underwood 
v.  McDuffee,  15  M.  861. 

10.  If  the  referee  declines  to  proceed,  relief 
must  be  asked  in  the  circuit  court  to  have  the 
cause  expedited:  Abbott  v.  Mathews,  26  M. 
176. 

11.  A  referee  can  adjourn  the  proceedings 
on  the  reference  as  convenience  requires,  so 
long  as  the  adjournments  are  consistent  with 


law  and  practice:  Campau  v.  Brown,  48  M. 
145. 

12.  A  reference  must  be  conducted  like  a 
trial  by  a  court,  and  contemplates  the  intro- 
duction of  testimony  with  rulings  and  find- 
ings of  fact  and  law  subject  to  revision  for 
errors;  and  it  will  not  sustain  judgment  un- 
less it  conforms  to  the  statute :  Gibson  v.  Bur- 
rows, 41  M.  718. 

13.  If  plaintiff  fails  to  appear  before  the 
referee  he  will  be  nonsuited :  Abbott  v.  Math- 
ews, 26  M.  176. 

14.  The  allowance  of  leading  questions  by 
a  referee  is  not  assignable  as  error,  but  in  ex- 
treme cases  may  warrant  an  appeal  to  the  dis- 
cretion of  the  circuit  court  to  avoid  the  decis- 
ion :  Campau  v.  Brown,  48  M.  145. 

15.  The  referee  must  find  the  facts  and  the 
law  separately:  Smith  v.  Warner,  14  M.  152. 

16.  But  classing  a  conclusion  as  to  intent 
as  one  of  law  is  a  mere  irregularity:  Ferris 
v.  Quimby,  41  M.  202. 

17.  The  fact  that  references  are  not  com- 
pulsory does  not  prevent  them  from  being 
considered  as  a  mode  of  trial  authorized  by 
law,  and  not  to  be  treated  with  disfavor: 
People  v.  Wayne  Circuit  Judge,  18  M.  488. 

II.    BePOBT;   BKQOTBEMENT8   AND   EF- 
FECT  OF. 

18.  A  stipulation  to  refer  contained  a  direc- 
tion to  the  referee  to  report  within  a  certain 
time.  He  did  not  report  until  much  later. 
Held,  that  a  party  by  opposing  a  motion  to  set 
aside  this  report  waived  any  objection  for 
delay :  Bewick  v.  Fletcher,  89  M.  25. 

19.  After  a  referee  had  closed  the  proofs, 
made  his  accounting  and  drafted  his  report,  he 
was  held  not  disqualified  from  completing  it 
by  stating  what  he  thought  the  result  would 
be  in  the  circuit  court:  Heath  v.  Waters,  40 
M.  457. 

20.  A  referee  is  bound  to  decide  according 
to  the  weight  of  evidence:  Danaher  v.  Ward's 
Estate,  40  M.  800. 

21.  But  by  electing  to  refer,  the  party  loses 
his  right  to  complain  that  the  referee's  finding 
is  against  the  weight  of  evidence :  People  v. 
Wayne  Circuit  Judge,  18  M.  483. 

22.  A  finding  of  facts  is  not  merely  a  nar- 
ration of  evidence,  but  must  determine  what 
is  proved :  Downey  v.  Andrus,  48  M.  65. 

23.  A  referee  is  not  required  to  supplement 
bis  general  finding  by  answers  to  specific 
questions  dictated  by  counsel:  Odd  Fellows  v. 
Morrison,  42  M.  521. 

24.  A  finding  that  defendant  purchased  a 
bakery  is  specific  enough  to  include  the  oven 
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and  oven  fixtures,  and  authorize  a  finding  of 
the  value  of  the  fixtures :  JVetb  v.  Hinderer, 
42  M.  461.  * 

25.  In  finding  the  cost  price  of  a  stook  of 
groceries,  a  referee  may  find  the  quantity  and^ 
price  of  the  different  articles  by  name,  even 
though  he  does  not  expressly  find  that  each 
article  enumerated  constitutes  a  part  of  the 
stock;  and  though  the  testimony  cannot  be 
resorted  to  in  aid  of  the  finding,  if  it  appears 
on  inspection  that  the  articles  named  are  usu- 
ally classed  as  groceries,  the  finding  may  be 
sustained,  and  it  cannot  be  assumed  that  the 
referee  included  articles  not  within  the  con- 
tract of  purchase :  Ibid. 

26.  A  referee,  after  finding  that  defendant 
had  agreed  to  pay  the  cost  price  of  certain  ar- 
ticles, found  what  their  "  value  "  was  accord- 
ing to  a  certain  exhibit  not  set  forth  in  the 
record.  Held,  that  all  reasonable  intendments 
must  be  made  in  support  of  the  finding  and 
judgment,  and  that  in  the  absence  of  a  de- 
mand for  a  more  specific  finding  it  might  be 
properly  assumed  that  he  used  the  word 
"  value  "  to  signify  "  cost  price : "  Ibid. 

27.  The  statement  in  a  referee's  report,  "  I 
do  not  find  "  that  plaintiff  knew  certain  facts, 
is  not  equivalent  to  a  direct  finding  that 
plaintiff  did  not  know  the  facts  mentioned ; 
and  it  is  defective:  Mason  Lumber  Co.  v. 
Buchtel  101  U.  S.  688. 

28.  A  referee's  statement  of  his  conclusion 
as  to  what  sums  he  should  allow  is  not  a  find- 
ing of  facts  and  will  not  sustain  a  judgment; 
there  should  also  be  such  a  statement  as  would 
show  they  were  legitimate:  Weirich  v.  Cook, 
89  M.  134. 

29.  If  the  report  is  so  defective  that  the 
court  cannot  ascertain  the  merits  of  the  case 
no  judgment  should  be  rendered  upon  it: 
Carroll  v.  Grand  Trunk  R.  Co.,  19  M.  94. 

80.  Where,  in  an  action  to  recover  damages 
for  the  breach  of  a  building  contract,  a  ref- 
eree's report  finds  as  facts  that  a  contract  was 
made  which  was  abandoned  and  broken,  and 
that  damages  resulted,  the  conclusion  of  lia- 
bility for  an  amount  stated  is  not  open  to  the 
general  objection  that  it  is  inconsistent  with 
the  findings  of  fact,  in  the  absence  of  any  ex- 
ception to  any  of  the  items  found:  Bevier  v. 
Wright,  80  M.  484. 

31.  The  statement  in  the  report  of  a  referee 
that  he  cannot  find  upon  certain  suggested 
questions  of  fact  is  not  subject  to  exception 
where  it  does  not  appear  that  a  finding  on 
such  questions  was  essential,  or  that  there 
was  evidence  before  the  referee  on  which 
such  a  finding  was  practicable:  Cook  v.  Ste- 
venson, 80  M.  242. 


82.  Objections  to  the  proceedings  before  a 
referee,  on  matters  of  practice,  must  be  taken 
by  exception  as  in  trials  at  the  circuit.  And 
after  his  report  is  filed  all  exceptions  not  taken 
before  him  must  be  confined  to  his  conclusions 
of  law,  his  finding  of  facts  being  then  conclu- 
sive: Abbott  v.  Mathews,  26  M.  176. 

83.  Where  the  report  of  a  referee  is  not  ex- 
cepted to,  it  will  stand  as  the  finding  or  de- 
termination of  the  court  for  the  purpose  of 
enabling  the  party  in  whose  favor  it  is  made 
to  take  judgment  upon  it  as  of  course :  Amboy, 
L.&T.B.R.  Co.  v.  Byerty,  18  H.  489. 

34.  The  finding  of  a  referee,  upon  which 
judgment  has  been  rendered,  constitutes,  like 
the  verdict  of  a  jury,  an  essential  part  of  the 
record  of  a  case,  and  is  conclusive  as  to  the 
facts  found  in  all  subsequent  controversies  be- 
tween the  parties  on  the  same  contract :  Mason 
Lumber  Co.  v.  Buchtel,  101  U.  a  688. 


111.  Pbooeedings  after  report  madb. 

36.  Where,  under  H.  a  §  7886,  a  cause  is 
referred  by  the  circuit  court  to  auditors,  the 
account  stated  and  reported  by  the  auditors, 
and  nothing  else,  is  made  evidence  for  either 
party  who  may  see  fit  to  use  it  on  the  trial. 
If  neither  party  uses  it  it  is  not  evidence  in 
the  cause.  Deposition  taken  by  the  auditors 
and  returned  into  court  with  their  report,  but 
not  attached  to  the  report  or  forming  any 
part  of  it,  cannot  be  used  as  evidence  on  the 
trial:  Beard  v.  Spalding,  12  M.  809. 

36.  The  setting  aside  of  a  reference  upon 
cause  shown  is  such  interlocutory  action  as  is 
within  the  legitimate  discretion  of  the  circuit 
judge,  and  will  not  be  reviewed  on  mandamus: 
Taylor  v.  Osceola  Circuit  Judge,  80  M.  99. 

37.  The  circuit  court,  after  report  of  a  ref- 
eree has  been  filed  in  oourt,  cannot,  on  his 
application,  refer  the  case  back  to  enable  him 
to  review  his  conclusions  upon  the  facts :  Smith 
v.  Warner,  14  M.  162. 

38.  It  is  only  when  exceptions  have  been 
taken  that  the  cause  can  be  referred  back. 
Such  reference  back  takes  the  whole  case  be- 
fore the  referee  for  consideration.  Separate 
portions  of  the  report  cannot  be  referred  back 
by  themselves:  Ibid, 

80.  But  the  court  can,  on  motion,  recom- 
mit a  report  to  a  referee  for  the  correction  of 
an  error:  Bewick  v.  Fletcher,  89  M.  25. 

40.  Where  an  omission  in  the  report  is 
oomplained  of,  the  remedy  is  by  seeking  a 
further  finding,  not  by  excepting  to  the  re- 
port: Mason  v.  Fractional  School  District,  84 
M.  228. 
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41.  The  court  may  properly  send  back  a 
referee's  report  to  be  completed,  even  if  it  has 
not  been  excepted  to,  where  all  that  is  needed 
is  to  correct  a  mere  inadvertent  omission  that 
can  be  supplied  from  the  exhibits  attached  to 
the  report :  Bryant  v.  Hendee,  40  M.  648. 

42.  A  motion  to  send  back  for  amendment 
a  bill  of  exceptions  in  a  case  pending  on  a 
referee's  report  was  properly  denied  where  no 
defects  were  pointed  out:  Cool  v.  Snover,  88 
M.  502. 

43.  Formal  defects  in  a  referee's  report 
should  be  called  to  the  attention  of  the  trial 
court;  they  cannot  be  considered  for  the  first 
time  in  the  supreme  court:  Mason  Lumber 
Co.  v.  Buchtel,  101  U.  S.  688. 

44.  On  writ  of  error  to  review  the  confir- 
mation of  the  report  the  supreme  court  has  no 
power  to  have  such  report  made  more  full  and 
perfect:  Campau  v.  Brovm,  48  M.  145. 

45.  Whether  a  special  reference  should  be 
rescinded  entirely  upon  setting  aside  the  re- 
port of  the  referee,  quere:  Smith  v.  Warner, 
14  M.  152. 

46.  There  can  be  no  new  trial  on  the  ground 
that  the  report  is  against  the  weight  of  evi- 
dence :  People  v.  Wayne  Circuit  Judge,  18  M. 
488. 

47.  When  the  report  is  wholly  set  aside  the 
cause  stands  in  the  same  condition  as  if  it  had 
never  been  tried,  and  no  judgment  can  be  ren- 
dered until  a  new  trial  is  had:  Bice  v.  Bene- 
dict, 18  M.  75. 

48.  Where,  in  a  case  that  was  tried  before  a 
referee,  judgment  is  reversed  and  a  new  trial 
ordered  by  the  supreme  court,  the  case  does 
not  go  again  before  the  referee,  but  stands  for 
trial  in  the  usual  manner  in  the  court  below : 
Hopkins  v.  Sanford,  41  M.  248. 

49.  A  party  who  excepts  to  the  conclusions 
of  law  in  a  report  of  a  referee,  and  makes  no 
complaint  of  irregularities  in  the  reference 
proceeding,  waives  all  objections  to  such  irreg- 
ularities :  Abbott  v.  Matheics,  26  M.  176. 

50.  The  supreme  court  will  not  go  back  of 
the  finding  of  a  referee  to  infer  or  imagine 
illegalities  undisclosed  thereby.  Where  a  re- 
port found  that  a  public  improvement  had 
been  ordered  and  contracted  for  by  a  common 
council,  the  objection  that  it  had  not  been 
shown  that  the  city  contracted  duly  and  with 
all  legal  requisites  was  not  considered:  Bis- 
sell  v.  Collins,  28  M.  277. 

61.  A  bill  of  exceptions  settled  before  a 
referee  performs  the  same  office  for  the  pur- 
poses of  a  writ  of  error  as  a  bill  settled  upon 
a  trial  before  the  circuit  judge:  Altman  v. 
Wheeler,  18  M.  240. 

As  to  review  in  supreme  court  of  reference 


cases,  and  as  to  when  findings  are  conclusive, 
see  Error,  §§  20, 160, 164,  298,  800,  850-357, 
417,  481-488,  674,  716. 


REGISTER,  OF  DEEDS. 

1.  When  an  equal  division  of  votes  for  the 
office  of  register  of  deeds  appears,  and  lots  are 
drawn  as  provided  by  H.  S.  §  188,  the  losing 
party  is  not  precluded  from  contesting  the 
validity  of  the  election :  Keeler  v.  Robertson, 
27  M.  116. 

2.  As  the  common-law  right  to  inspect  pub- 
lic records  and  to  make  copies  or  abstracts 
thereof  is  confined  to  those  who  have  some  in- 
terest therein,  and  as  H.  S.  §  5721,  to  "  facili- 
tate the  inspection  of  the  records  and  files  in 
the  offices  of  the  registers  of  deeds,"  does  not 
extend  the  right  to  other  persons,  the  register 
is  not  compelled  to  permit  copying,  etc.,  by 
parties  who  are  compiling  a  set  of  abstract 
books  for  selling  abstracts  of  title:  Webber  v. 
Toumley,  48  M.  584. 

3.  A  foreign  corporation  claiming  to  have 
and  to  be  constantly  purchasing  large  inter- 
ests inlands  in  a  certain  county,  and  to  need 
a  complete  system  of  abstracts  for  the  sake  of 
protecting  its  rights,  was  denied  a  mandamus 
to  compel  the  register  to  allow  it  to  copy  the 
records,  where  it  showed  no  charter  power  to 
deal  [in  land  titles :  Diamond  Match  Co.  v. 
Powers,  51  M.  145. 

4.  Where  a  register  of  deeds  who  has  re- 
ceived a  conveyance  not  officially,  bat  as  a 
private  person  to  hold  it  in  escrow,  is  for- 
bidden by  the  grantor  to  record  it,  the  grantee 
cannot  have  a  mandamus  to  compel  him  to 
do  so :  Austin  v.  Register  of  Deeds,  41  M.  723. 

5.  Act  262  of  1887  is  entitled  "  An  act  to 
provide  for  reporting  all  mortgages  by  the 
several  registers  of  deeds  of  the  state  to  the 
supervisors  and  assessing  officers  of  their  re- 
spective counties,  and  to  the  registers  of  deeds 
of  other  counties  wherein  the  mortgagee  re- 
sides, for  assessment  purposes,  and  providing 
blank  form-books  therefor;  also  prescribing 
the  duties  of  registers  of  deeds  relative  to  the 
recording  of  mortgages."  Sec.  12  provides 
that  no  mortgage  shall  be  recorded  that  does 
not  give  the  mortgagee's  name  and  residence. 
Held,  that  the  act  does  not  embrace  more 
than  one  object,  and  that  the  title  expresses 
the  object:  People  v.  Sanilac  Supervisors,  71 
M.  16. 

As  to  the  register's  duties  in  recording,  see 
Recording  Acts,  H 

6.  Having  agreed  to  furnish  an  intending 
purchaser  with  a  full  abstract  of  title  tho  reg- 
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ister  is  liable  for  the  damages  caused  by  bis 
negligent  omission  to  mention  an  encum- 
brance: Smith  v.  Holmes,  54  M.  104. 

As  to  evidence  in  action  for  such  negli- 
gence, see  Evidence,  §§  375,  497. 

Receipt  by,  of  redemption  money,  see  Mort- 
gages, §§  989-991. 


RELIGIOUS  SOCIETIES. 

Sunday  subscriptions  for  benefit  of  unincor- 
porated church  held  valid,  see  Contracts, 
§§  187,  241. 

1.  Under  R.  S.  1846,  ch.  52  (repealed  and 
supplanted  by  act  of  Feb.  13,  1855,  H.  S.  ch. 
170),  a  Roman  Catholic  congregation  could  not 
be  incorporated  through  lay  trustees,  as  such 
incorporation  would  give  the  corporators 
power  that  the  laws  and  usages  of  the  church 
vest  elsewhere,  and  would  thus  cut  off  the 
local  congregation  from  the  communion  of 
the  church  at  large —  a  result  that  the  legisla- 
ture could  not  have  contemplated:  Smith  v. 
Bonhoof,  2  M.  115. 

2.  Said  statute  was  permissive,  not  manda- 
tory, as  to  incorporation  by  trustees,  and 
under  §  23  thereof  the  person  or  persons  in 
whom  such  power  was  vested  by  the  church 
laws  might  become  incorporated :  Ibid. 

3.  The  incorporation  of  a  religious  society 
or  church  is  not  sufficiently  shown  by  the  fact 
of  holding  the  ordinary  meetings  of  religious 
societies  and  electing  officers ;  such  acts  may 
be  performed  as  well  by  unincorporated  asso- 
ciations: Fredetiburg  v.  Lyon  Lake  M.  E. 
Church,  87  M.  476.  Nor  is  the  election  of 
trustees  to  receive  and  hold  property  enough, 
of  itself,  to  constitute  an  act  of  incorporation : 
Allen  v.  Duffle,  48  M.  1. 

4.  Supporting  meetings,  contracting  debts 
«to  nomine,  receiving  and  expelling  members, 
and  being  represented  in  annual  conventions 
or  conferences,  do  not  constitute  the  exercis- 
ing of  corporate  franchises  and  privileges  so 
as  to  entitle  a  religious  society  to  the  presump- 
tion, after  ten  years  (H.  S.  §  4649),  of  a  legal 
incorporation:  Newark  Methodist  Church  v. 
Clark,  41  M.  780. 

5.  A  religious  society  that  in  good  faith  has 
exercised  corporate  powers  for  ten  years  must 
be  treated  as  a  legal  incorporation,  even 
though  the  proceedings  taken  to  incorporate 
it  were  in  themselves  fatally  defective :  Ionia 
Congregational  Church  v.  Webber,  54  M.  571. 

6.  Though  a  religious  Bociety  be  a  corpora- 
tion by  virtue  merely  of  a  ten-years'  use  of 
corporate  franchises  (H.  S.  §  4649),  it  has  the 
title  to  all  property  conveyed  to  trustees  for 
its  use;  and  it  cannot  be  displaced  by  a  new 
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incorporation  unless  all  the  members  prac- 
tically acquiesce :  Dearborn  Lutheran  Church 
v.  Rechlin,  49  M.  515. 

7.  Suit  upon  a  subscription  was  brought  in 
the  name  of  several  persons  designated  as 
trustees  of  a  certain  church.  There  was  no 
averment  or  recital  of  incorporation.  Held 
that,  as  it  must  be  presumed,  in  such  case, 
that  no  incorporation  exists  or  is  relied  upon, 
the  absence  of  proof  of  corporate  existence 
was  not  fatal ;  and  that  the  want  of  proof  to 
show  that  plaintiffs  were  trustees  in  fact  was 
not  available  if  raised  for  the  first  time  on 
error:  Allen  r.  Duffle,  48  M.  1. 

8.  The  trustees,  and  not  the  church  or  soci- 
ety, constitute  the  corporation:  Walrath  v. 
Campbell,  28  M.  111. 

9.  The  church  and  corporation  are  distinct, 
and  the  latter  cannot  be  held  in  damages  for 
an  expulsion  by  and  from  the  former:  Hardin 
v.  Baptist  Church,  51  M.  137. 

10.  A  church  or  religious  society  having  no 
property  will  not  be  compelled  by  mandamus 
to  restore  a  member  irregularly  expelled, 
where  it  appears  that  he  had  acted  in  hostility 
to  the  association  and  that  his  restoration 
would  be  destructive  to  its  interests :  Meister 
V.  Anshei  Chesed  Congregation,  87  M.  542. 

11.  The  office  of  deacon  is  ecclesiastical, 
not  statutory,  and  is  controlled  by  the  unin- 
corporated membership  of  a  religious  associa- 
tion, the  decision  of  whose  tribunals  upon  the 
election  thereto  is  final.  And  the  fact  that 
the  deacons  are  authorised  by  statute  to  be 
ex  officio  trustees  of  the  church  on  its  civil 
incorporation  makes  no  difference:  Attorney- 
General  v.  Oeerlings,  55  M.  562. 

As  to  testing  right  to  church  offices,  see  Quo 
Warranto,  §§  24,  80-82. 

12.  The  official  character  of  church  trust- 
ees may  be  proved  by  parol  in  collateral  pro- 
ceedings: Druse  v.  Wheeler,  22  M.  489;  Wal- 
rath v.  Campbell,  28  M.  111. 

13.  It  must  be  presumed  that  when  the 
trustees  of  a  church,  constituting  the  elective 
body,  choose  another  trustee,  they  determine 
that  he  is  in  fact  eligible ;  and  his  official  au- 
thority cannot  be  questioned  indirectly:  Ci- 
cotte  v.  Anciaux,  58  M.  227. 

14.  Where  there  is  no  incorporation,  prop- 
erty must  be  held  for  the  church  by  trustees. 
A  certificate  from  the  preacher  in  charge  of  a 
Methodist  church  society,  drawn  in  accord- 
ance with  the  discipline  of  the  church  and  ap- 
pointing certain  named  persons  trustees  of 
the  society,  was  held  sufficient  to  constitute 
them  trustees  to  hold  society  property :  New- 
ark Methodist  Church  v.  Clark,  41  M.  780. 

15.  Under  H.  8,  §  4624,  and  the  statute  of 
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uses,  H.  8.  §  5565,  the  title  to  lands  held  in 
trust  for  a  religious  society  at  the  time  it  is 
incorporated  passes  at  once  to  the  corporation : 
Ibid. 

16.  The  right  of  occupancy  and  possession 
given  by  the  statute  to  incorporated  trustees  is 
applicable  solely  to  cases  where  the  property 
is  granted  or  devised  directly  to  the  church  or 
congregation,  or  to  another  person  in  simple 
trust  for  the  use  of  such  church  or  congre- 
gation, and  does  not  apply  to  property  con- 
veyed to  a  trustee  of  the  grantor's  own  ap- 
pointment in  special  trust  (so  held  under  R  S. 
1846,  eh.  52) ;  nor  could  a  court,  under  ch.  52, 
§  18,  R.  S.  1846,  authorize  a  sale  of  property 
so  conveyed.  And  under  a  special  deed  of 
trust,  and  in  view  of  the  laws  and  usages  of 
the  Roman  Catholic  church,  it  was  held  that 
the  right  to  rent  pews  belonged  to  the  parish 
priest  and  not  to  the  trustees  elected  under 
said  statute:  Smith  v.  Bonhoof,  2  M.  115. 

17.  The  trustees  have  the  power  to  mort- 
gage the  personal  property  of  the  church  or 
religious  society  without  any  direction  or  vote 
for  that  purpose.  H.  S.  §  4625  applies  only  to 
mortgages  of  real  estate :  Walrath  v.  Camp- 
bell, 28  M.  111. 

18.  Under  H.  a  §  4625  the  notice  of  the 
meeting  of  the  trustees  of  a  religious  society 
to  mortgage  the  real  estate  of  the  society 
must,  as  must  the  action  taken,  or  any  vote 
or  direction  given  at  the  meeting,  be  proved 
by  the  written  notice  itself  and  the  record  of 
the  meeting,  and  not  by  parol :  Ibid. 

19.  Where  it  was  claimed  that  a  mortgage 
on  church  property  had  been  given  in  con- 
sideration of  the  mortgagee's  services  as  pas- 
tor, but  there  was  no  evidence  that  his  salary 
had  been  fixed  as  required  by  H.  S.  §  4684,  or 
that  he  had  been  regularly  hired  by  the 
church,  and  no  evidence  of  the  value  of  his 
services,  if  any,  it  was  held  that  no  considera- 
tion for  the  mortgage  was  shown.  And  as 
the  mortgagee  had  sworn  that  the  mortgage 
was  made  with  the  express  design  of  hinder- 
ing another  person  from  collecting  a  debt  by 
execution  against  the  society,  it  was  held  that 
the  giving  of  the  mortgage  must  be  held  a 
fraud  against  such  person,  until  shown  to  be 
otherwise  by  proof  of  such  consideration: 
Ibid. 

20.  The  execution  of  a  mortgage  upon  the 
property  of  the  First  Orthodox  Congregational 
Society  of  Middleville,  in  the  name  of  "  the 
Trustees  of  the  Orthodox  Congregational 
Church  of  Middleville,"  is  not  such  a  misno- 
mer as  to  invalidate  the  mortgage,  where  the 
identity  of  the  society  intended  is  clearly 
droved:  Ibid. 


21.  H.  S.  §  4625  gives  church  trustees 
"  authority,  under  the  direction  of  the  society, 
to  sell  and  convey,  mortgage  or  lease  any  real 
estate  belonging  to  such  society,"  providing 
"  no  such  sale  or  conveyance  "  shall  be  made 
unless  the  assent  of  two-thirds  of  those  present 
at  any  meeting  specially  called  for  the  pur- 
pose should  be  obtained.  Held,  that  this  does 
not  require  a  two-thirds  vote  as  a  condition 
to  a  mortgage:  Scott  v.  Jackson  Methodist 
Church,  50  M.  528. 

22.  H.  S.  §  4628  provides  that  any  two  of 
the  trustees  of  a  religious  society  may  law- 
fully call  a  meeting  of  the  trustees,  a  majority 
of  whom,  when  lawfully  convened,  can  do 
anything  which  the  trustees  are  authorized  to 
do.  Held,  that  when  two  cut  of  three  trustees 
have  come  together  without  notice  to  any  one 
else,  and  unite  in  executing  a  mortgage  on 
the  church  property,  they  are  lawfully  con- 
vened for  that  purpose :  Ibid. 

23.  A  religious  society's  ratification  of  an 
act  of  its  trustees  need  not  be  by  a  direct  pro- 
ceeding with  an  express  intent  to  ratify,  but 
may  be  effected  indirectly  and  by  acts  of  rec- 
ognition or  acquiescence,  or  acts  inconsistent 
with  repudiation  or  disapproval ;  as,  by  taking 
advantage  of  the  act,  permitting  action  to  be 
taken  on  it  without  objection,  or  making  pay- 
ments in  pursuance  of  it :  Ibid. 

24.  A  religious  society  that  has  power  to 
direct  its  trustees  to  take  action,  and  can  as- 
sent thereto  by  a  majority  of  its  members,  can 
ratify  action  which  the  trustees  have  taken 
without  any  preliminary  direction  or  assent, 
and  if  no  rights  have  intervened  such  ratifica- 
tion relates  to  the  date  of  the  act:  Ibid. 

25.  Proof  that  the  action  of  the  trustees  of 
a  religious  society  in  giving  a  mortgage  has 
been  ratified  by  the  society  is  admissible  under 
a  foreclosure  bill  alleging  that  the  society 
gave  the  mortgage:  Ibid. 

26.  The  corporation  of  Ste.  Anne's  Church, 
Detroit,  held  to  have  power  to  transfer  by  quit- 
claim certain  land  granted  by  the  governor 
aud  judges:  Cicotte  v.  Anciaux,  53  M.  227. 

27.  And  it  seems  that  a  trustee  of  the 
church  who  had  previously  joined  with  the 
other  trustees  in  getting  leave  from  the  courts 
to  sell  such  property  could  not  object  to  a  sale 
on  the  ground  that  the  corporation  had  no 
right  to  sell:  Ibid. 

28.  H.  a  §  8152,  authorizing  a  court  of 
equity  to  intervene  at  the  instance  of  a  single 
trustee  in  corporate  matters,  does  not  apply  to 
religious  corporations,  but  is  chiefly  designed 
to  protect  business  corporations  having  stock- 
holders with  pecuniary  interests  involved: 
Ibid. 
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29.  H.  S.  §  4661  forbids  Episcopal  churches 
to  acquire  title  to  land  until  their  articles  of 
organization  are  recorded.  But  the  graritees 
of  certain  land  deeded  it  as  a  church  site  for 
nse  of  ft  congregation  that  did  not  organize 
until  several  years  afterwards.  After  it  was 
organized,  however,  the  rector,  who  knew 
the  facts,  took  from  the  successors  of  these 
persons,  who  were  then  the  vestry  of  the 
church,  a  deed  to  a  part  of  the  land  in  satis- 
faction of  a  claim  he  had  for  unpaid  salary. 
Held,  that  he  was  thereby  estopped  from 
afterwards  suing  the  church  for  the  amount 
unpaid,  and  the  members  of  the  vestry  who 
had  given  the  deed  were  also  estopped  from 
claiming  that  the  amount  bad  not  been  paid : 
Skinner  v.  Grace  Church,  54  M.  643. 

30.  Where  a  trustee  performs  services  for 
bis  church  from  kindly  motives  and  with 
charitable  intentions  the  law  does  not  imply 
a  promise  to  pay  for  them  even  though  thqv 
are  outside  of  his  services  as  trustee :  Cicotte 
v.  St.  Anne's  Church,  60  M.  553. 

31.  It  was  error  to  allow  a  claim  for  services 
as  sexton  to  one  who  at  the  time  was  a  vestry- 
man, and  some  of  the  time  a  senior  warden 
and  treasurer  of  the  society,  where  the  evi- 
dence clearly  showed  that  the  performance  of 
the  duty  was  voluntary  and  without  expecta- 
tion of  recompense:  St.  Jude's  Church  v.  Van 
Denberg,  81  M.  287. 

32.  An  attorney  at  law  who  is  trustee  of  a 
church  may  be  employed  specially  or  im- 
pliedly by  his  co-trustees  to  render  profes- 
sional services  in  regard  to  the  church  prop- 
erty, and  may  recover  compensation  therefor: 
Cicotte  v.  St.  Anne's  Church,  60  M.  552. 

33.  A  bishop  is  not  liable  for  the  salary  of  a 
priest  whom  he  has  engaged ;  they  are  fellow- 
servants  of  the  church,  for  which  the  bishop 
acts  merely  as  a  superior  agent,  and  not  as  a 
principal:  Rose  v.  Vertin,  46  M.  457. 

34.  Where  a  note  reading  "  we  promise  to 
pay,"  etc.,  and  not  purporting  to  bind  the  cor- 
poration, is  signed  by  individual  names,  to 
each  of  which  is  appended  the  words  "  ves- 
tryman, Grace  church,"  it  is  the  note  not  of 
the  church  or  corporation  but  of  the  signers: 
TUden  v.  Barnard,  43  M.  876. 

36.  Payment  of  church  debts  by  a  trustee 
was  held  to  have  been  by  way  of  gift  and  not 
to  preclude  foreclosure  in  behalf  of  the  church 
of  a  mortgage  against  such  trustee,  though  it 
had  been  given  as  additional  security  to  a 
previous  mortgage  upon  the  church  property : 
Carpenter  v.  Buttrick,  41  M.  706. 

As  to  bequests  to  religious  societies,  see 
Wills,  §§  50,  183,  298-297. 
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Nature  of  thb  action. 

in. 

When  thb  proper  remedy. 

IV. 

When  maintainable. 

(a)  Conditions  precedent 

(b)  When  lies. 

1.  Generally. 

2.  For  property  taken  for  tax. 

8.  For  exempt  property. 

v. 

Who  hat  being. 

VL 

Who  liable. 

vn. 

The  whit. 

(a)  In  general. 

{o)  uescrxpnon  oj  %ne  property. 

vin. 

The  affidavit. 

IX 

Replevin  bonds. 

(a)  In  general. 

(b)  Actions  on  bonds;  defences;  re- 

covery. 

X 

Dismissal. 

XL 

Pleadings. 

XTL 

Evidence;  defences. 

XUL 

Instructions;  verdict;  findings. 

XIV. 

Damages. 

(a)  What  recoverable. 

(b)  Assessment. 

XV. 

Judgment. 

(a)  Upon  what  based;  form. 

(b)  Conclusiveness  and  effect. 

XVL 

Execution. 

I.   Jurisdiction. 

1.  In  an  action  of  replevin  brought  in  the 
circuit  court  the  declaration  alleged  the  value 
of  the  property  to  be  $100,  and  claimed  dam- 
ages for  detention  to  a  still  larger  amount. 
Plaintiff  had  recently  bought  the  property  at 
a  price  exceeding  $100,  and  defendant  had 
taken  it  from  his  possession  without  his  con- 
sent. The  appraisal  placed  the  value  at  $90. 
Held,  that  the  court  had  jurisdiction:  Eldred 
v.  Woolaver,  46  M.  241. 

2.  Replevin  being  brought  in  the  circuit 
court  the  property  was  seized  under  the  writ 
and  was  delivered  to  plaintiff.  It  was  ap- 
praised at  $225,  and  the  declaration  alleged  it 
to  be  worth  $500.  On  the  trial  some  testi- 
mony was  given  by  which  it  appeared  doubt- 
ful whether  the  value  exceeded  $100.  Held, 
that  the  jurisdiction  of  the  court  depended  on 
the  amount  claimed  in  the  declaration,  and 
that  there  was  no  authority,  either  in  court 
or  jury,  to  assess  the  value  where  the  prop- 
erty has  been  delivered  to  plaintiff  and  he  re- 
covers a  verdict  for  it:  Merrill  v.  Butler,  18 
M.  294. 
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8.  After  jurisdiction  in  replevin  has  at- 
tached the  value  of  the  property  is  not  in  issue 
except  for  the  purposes  of  an  assessment  of 
value  in  defendant's  favor:  Eldred  v.  Wool- 
aver,  46  M.  241. 

4.  While  the  circuit  court  may  have  juris- 
diction, under  the  general  replevin  act  (see 
H.  S.  §  8324),  of  replevin  where  the  value  of 
the  property  is  clearly  less  than  $100,  it  should 
not  and  probably  was  not  intended  to  have  it, 
and  such  actions  should  be  brought  in  a  jus- 
tice's court:  Kittridge  v.  Miller,  46  M.  478. 

6.  Where  the  affidavit  and  declaration  in 
replevin  brought  in  justice's  court  stated  value 
below  $100,  judgment  went  for  plaintiff,  who, 
testifying  on  appeal  taken  by  defendant,  swore 
that  the  value  was  over  $150.  Defendant 
moved  to  quash  the  writ  and  for  dismissal. 
The  court  held  the  motion  under  advisement 
and  directed  the  case  to  proceed.  Defendant 
then  introduced  testimony  tending  to  show 
value  less  than  $100.  Held,  that  it  was  proper 
to  deny  the  motion  and  to  render  judgment 
for  plaintiff  on  a  finding  that  the  property 
was  worth  less  than  $100:  Dinnenv.  Baxter, 
18  M.  457. 

6.  A  justice's  jurisdiction  in  replevin  is 
limited  to  cases  where  the  value  of  the  prop- 
erty does  not  exceed  $100;  and  the  value  as 
stated  in  the  affidavit  is  presumptively  the 
real  value  until  otherwise  shown  in  subsequent 
proceedings:  Carew  v.  Matthew*,  41  M.  576. 

7.  An  affidavit  for  replevin  does  not  give  a 
justice  jurisdiction  if  it  does  not  state  that  the 
value  of  the  property  sought  does  not  exceed 
$100 ;  and  the  defect,  unless  waived,  is  fatal, 
if  objection  is  seasonably  taken:  Soger  v. 
Shutts,  53  M.  116. 

8.  It  seems  that  the  question  of  a  justice's 
jurisdiction,  as  depending  on  value,  is  closed 
by  the  affidavit  for  the  writ:  Henderson  v. 
Desborough,  28  M.  170. 

9.  Where  the  affidavit,  writ  and  declara- 
tion set  forth  the  value  of  the  property  as  not 
exceeding  $100,  and  defendant  pleads  the 
general  issue,  the  fact  that  plaintiff's  testi- 
mony on  the  trial  shows  the  value  to  be  greater 
does  not  oust  the  justice's  jurisdiction :  Ibid. 

10.  A  defendant  who  prevails  in  replevin 
before  a  justice  may  recover  the  value  of  the 
property  replevied,  not  exceeding  $500,  which 
is  the  constitutional  limit  of  the  jurisdiction 
of  justices :  Ibid.;  Humphrey  v.  Bayn,  45  M. 
565;  Chilson  v.  Jennison,  60  M.  235. 

11.  Under  E.  S.  1848  justices  had  no  juris- 
diction of  actions  of  replevin:  People  v.  Jack- 
son Circuit  Judges,  1  D.  302. 

12.  A  justice  has  jurisdiction  of  an  action 


of  replevin  against  an  administrator:   Singer 
Manuf.  Co.  v.  Benjamin,  55  M.S30. 

13.  Justices  of  the  peace  have  jurisdiction 
of  the  statutory  action  of  replevin  for  beasts 
distrained,  etc. :  Pistoriusv.  Swarthout,  67  M. 
186. 

Aa  to  when  replevin  may  be  brought  in  state 
court  against  a  federal  marshal,  see  Courts, 
§§  152-155. 

II.  Nature  of  the  action. 

14.  The  object  of  our  statutory  replevin  is 
to  determine  the  right  of '  possession  at  the 
commencement  of  the  action  as  well  as  title 
to  the  property  for  temporary  or  permanent 
purposes  connected  with  that  possession: 
Belden  v.  Laing,  8  M.  500, 

15.  The  primary  object  of  our  action  of  re- 
plevin is  to  enable  plaintiff  to  obtain  the  actual 
possession  of  property  wrongfully  detained 
from  him  by  defendant  at  the  time  the  action 
is  brought:  Hickey  v.  Hinsdale,  12  M.  99; 
Clark  v.  West,  28  M.  242. 

16.  Replevin  with  us  is  a  possessory  action : 
Hickey  v.  Hinsdale,  12  M.  99 ;  Hatch  v.  Fowler. 
28  M.  205;  Bacon  v.  Davis,  80  M.  157;  Hunt 
v.  Strew,  88  M.  85 ;  Henry  v.  Ferguson,  55  M. 
899;  Adriancev.  Rutherford,  57  M.  170;  Pearl 
v.  Oarlock,  61  M.  419. 

17.  The  action  is  not  in  the  nature  of  a  bill 
quia  timet;  its  purpose  is  not  to  quiet  title  to 
property  in  plaintiffs  possession:  Hickey  v. 
Hinsdale,  12  M.  99;  Bacon  v.  Davis,  80  M. 
157. 

18.  The  form  of  the  action  under  our  stat- 
ute is  always  in  the  detinet:  Le  Roy  v.  East 
Saginaw  C.  R.  Co.,  18  M.  288. 

19.  Replevin  rests  on  a  tortious  taking  or 
detention :  Cadwell  v.  Pray,  41  M.  807. 

20.  An  unlawful  detention  at  the  time  of 
the  institution  of  the  suit  is  the  gist  of  this  ac- 
tion: Hickey  v.  Hinsdale,  12  M.  99;  Sexton  v. 
McDowd,  88  M.  148 ;  Oildas  v.  Crosby,  61  M. 
413. 

III.  When  the  proper  remedy. 

21.  Replevin,  not  attachment,  is  the  proper 
process  to  obtain  possession  of  goods  claimed 
by  plaintiff  as  his  property:  Mendelsohn  v. 
Smith,  27  M.  2. 

22.  Replevin  is  the  only  remedy  to  gee 
personal  property  specifically:  Corbitt  v. 
Brong,  44  M.  150. 

23.  Not  replevin,  but  trespass  for  the  orig- 
inal value,  is  the  proper  remedy  where  plaint- 
iff's trees  have  been  cut  down  by  an  uninten- 
tional trespasser  and  converted  into  hoops  of 
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vastly  greater  value:  Wetherbee  v.  Green,  83 
M.  311. 

24.  Replevin  is  not  the  proper  remedy  for 
obtaining  possession  of  papers  filed  in  a  public 
office.  The  custody  of  such  papers  belongs  to 
the  officer  in  charge,  and  it  would  violate 
public  policy  to  allow  a  sheriff  or  constable, 
tinder  color  of  legal  process,  to  intermeddle 
with  public  files:  La  Orange  v.  State  Treas- 
urer, 24  M.  46a 

25.  Where  the  property  sought  to  be  re- 
covered has  been  destroyed  before  demand 
made  or  suit  brought,  replevin  is  not  the 
proper  remedy:  Oildaa  v.  Crosby,  61  M.  418. 

26.  Replevin  for  the  distrained  beasts  is  the 
proper  remedy  to  test  the  validity  of  a  dis- 
trainor's proceedings :  Hamlin  v.  Mack,  33  M. 
103;  Norton  v.  Rockey,  46  M.  460. 

27.  The  special  writ  of  replevin  given  by 
H.  S.  §§  8372-8376  to  one  whose  beasts  are  dis- 
trained or  impounded  negatives  the  general 
remedy  by  replevin :  Johnson  v.  Wing,  8  M. 
163;  Campau  v.  Konan,  89  M.  862;  Marx  v. 
Woodruff,  50  M.  361 ;  Marx  v.  Labadie,  51  M. 
605. 

28.  But  the  general  action  of  replevin  is  not 
defeated  by  a  mere  unfounded  claim  that  ani- 
mals have  in  good  faith  been  distrained  dam- 
age feasant:  Campau  v.  Konan,  39  M.  362. 

29.  Under  H.  S.  §§  8372,  allowing  the  owner 
of  "  beasts  impounded  in  order  to  recover  a 
penalty  "  to  bring  replevin  for  them,  that  ac- 
tion lies  where  plaintiffs  beasts  are  held  for 
die  sums  allowed  by  H.  S.  §  8856  per  head  for 
cattle  distrained:  Marx  v.  Labadie,  51  M.  605. 

IV.  When  maintainable. 

That  replevin  is  not  abated  by  assignment 
for  creditors,  see  Assignment,  §  168. 
'  As  to  replevin  for  express  package  of  money 
sent  to  agent  and  levied  on  by  creditor  of  prin- 
cipal, see  Payment,  §  77. 

(a)  Conditions  precedent. 

80.  One  to  whom  goods  have  been  assigned 
by  way  of  security,  but  who  has  allowed  them 
to  remain  in  possession  of  the  assignor,  is  not 
obliged  to  demand  them  before  bringing  re- 
plevin against  an  officer  who  has  seized  them 
under  an  execution  against  the  assignor :  Jack- 
son v.  Dean,  1  D.  519.    * 

31.  Where  the  taking  by  defendant  was 
wrongful  no  demand  is  necessary  before  bring- 
ing replevin :  Le  Roy  v.  East  Saginaw  C.  R.  Co. , 
18  M.  288;  Bertwhistle  v.  Goodrich,  58  M.  457. 

82.  Where  one's  property  is  disposed  of  with- 
out authority  by  the  party  having  it  in  charge, 


the  owner  may  bring  replevin  therefor  with- 
out a  previous  demand,  notwithstanding  the 
property  is  in  the  hands  of  one  who  bought  in 
good  faith  and  without  notice  of  the  title  of 
the  real  owner:  Trudov.  Anderson,  10  M.  357; 
BaUou  v.  O'Brien,  20  M.  804. 

33.  Where  defendant  took  possession  of 
plaintiffs  cow,  claiming  it  under  a  chattel 
mortgage  given  him  by  plaintiffs  husband,  no 
demand  was  necessary  before  bringing  re- 
plevin: Denton  v.  Smith,  61  M.  481. 

34.  Demand  before  bringing  replevin  is  un- 
necessary where  defendant  has  deliberately 
obtained  the  goods  by  a  fraudulent  promise  to 
pay  for  them  which  he  did  not  mean  to  per- 
form :  Carl  v.  McOonigal,  58  M.  567. 

85.  Demand  need  not  precede  an  action  of 
replevin  for  goods  the  taking  of  which  by 
defendant  constituted  a  trespass,  unless  the 
trespass  has  been  satisfied  or  the  plaintiff  is 
estopped  from  asserting  it;  but  where  the 
wrongful  taking  arises  out  of  contract  rela- 
tions, and  defendant  holds  in  good  faith,  de- 
mand is  necessary :  Adams  v.  Wood,  51  M.  411. 

36.  Where  property,  sold  upon  condition 
that  the  vendee  keep  it  at  a  certain  place  till 
fully  paid  for,  was  transferred  to  another  city 
and  pawned,  it  was  held  that  the  vendee  had 
violated  his  duty  as  bailee  and  was  a  wrong- 
doer, and  that  the  vendor  might  bring  replevin 
against  the  pawnee  without  previous  demand, 
as  the  pawnee's  possession  originated  in  a  tor- 
tious taking:  Whitney  v.  MeConnell,  29  M.  12. 

37.  Demand  is.  not  necessary  before  bring- 
ing replevin  against  an  officer  whose  seizure  of 
goods  is  an  abuse  of  his  authority:  Vander- 
horst  v.  Bacon,  88  M.  669. 

38.  Where  a  mortgagee  of  chattels  has  the 
right  to  take  possession  of  them  if  sold,  he 
cannot  replevy  them  from  the  mortgager  until 
after  demand  made:  CadtoeU  v.  Pray,  41  M. 
807. 

39.  A  husband  gave  a  chattel  mortgage 
upon  a  span  of  horses  in  use  on  his  wife's  farm 
and  absconded.  The  mortgagee,  without  mak- 
ing any  demand  for  them,  replevied  them  for 
breach  of  condition  of  the  mortgage.  Held, 
that  the  mere  presence  of  the  horses  on  the 
farm  did  not  make  the  wife  a  wrong-doer,  and 
that  the  mortgagee  was  at  least  bound  to  pre- 
sent his  claim  to  her  to  be  recognised  or  re- 
jected before  he  could  lawfully  subject  her  to 
the  costs  of  a  suit:  Campbell  v.  Quaekenbush, 
33  M.  287. 

40.  Demand  is  necessary  before  bringing 
replevin  for  an  article  which  defendant  has 
borrowed  from  one  who  did  not  know  whose 
it  was  and  did  not  claim  ownership,  but  who 
found  it  on  bis  premises,  where  it  had  been  • 
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put  for  safety  long  before  by  another  stranger 
to  the  title  who  found  it  exposed  near  by: 
Becker  v.  Vandercook,  54  M.  114. 

41.  Where  parties  agreed  orally  on  a  sale 
of  lumber  to  an  amount  within  the  statute  of 
frauds,  and  the  vendor  put  it  on  the  premises 
of  the  vendee,  who  refused  to  accept  it  unless 
upon  a  different  inspection  from  that  insisted 
on  by  the  vendor,  the  vendor  could  not  bring 
replevin  for  it  until  after  the  vendee  had,  on 
reasonable  demand,  refused  to  let  him  remove 
it ;  the  vendor  having  voluntarily  caused  it  to 
be  put  upon  the  premises,  the  vendee  cannot 
be  made  a  wrong-doer  by  simply  letting  it 
stay  there:  Darling  v.  Tegler,  80  M.  64. 

42.  Where  defendant  came  lawfully  into 
the  possession  of  the  goods,  and  there  has 
been  no  wrongful  detention,  demand  before 
suit  must  be  made :  Adams  v.  Wood,  61  M. 
411. 

43.  Property  sold  under  an  agreement  that 
title  shall  not  pass  until  full  payment  cannot, 
without  demand,  be  replevied  from  the  vendee 
for  non-payment  of  a  balance  due  after  part 
payment :  New  Home  Sewing  Machine  Co.  v. 
Bothane,  70  M.  448. 

44.  One  who  has  given  a  bill  of  sale  to  se- 
cure a  debt,  which  bill  has  been  filed  with  the 
town  clerk,  cannot  replevy  the  property  with- 
out making  demand  for  it  or  paying  the  debt : 
Brown  v.  Coon,  59  M.  596. 

45.  A  demand  for  personalty  need  not  be 
made  upon  one  who  has  no  control  over  it  or 
authority  to  deliver  or  to  refuse  to  deliver  it: 
Barnes  v.  Gardner,  60  M.  188. 

46.  Where  a  chattel  mortgage  provided  that 
the  mortgagee  might  take  possession  in  case 
the  property  was  sold,  held,  that  a  demand  of 
payment  before  the  debt  was  due  was  not  a 
demand  for  the  goods,  especially  if  made  by 
the  assignor  of  the  debt  upon  the  mortgager, 
since  both  had  parted  with  their  interests: 
Cadwell  v.  Pray,  41  M.  807. 

47.  Defendant  being  in  possession  of  a 
quantity  of  wheat,  plaintiff  brought  replevin 
for  one  hundred  bushels,  which  were  measured 
out  and  taken  under  the  writ  from  the  whole 
quantity.  Held  to  be  no  objection  to  the 
maintenance  of  the  action  that  plaintiff  did 
not  demand  and  take  under  the  writ  the  whole 
quantity ;  the  evidence  showing  the  whole  to 
have  been  the  plaintiff's  and  that  he  did  not 
own  as  tenant  in  common  with  others:  Grouse 
v.  Derbyshire,  10  M.  479. 

48.  Where  demand  is  necessary  before 
bringing  replevin,  a  demand  made  by  the 
officer  after  the  issuing  of  the  writ,  and  while 
be  has  it  in  his  possession  ready  for  service,  is 

'  insufficient:  Darling  v.  Tegler,  80  M.  54. 


49.  Replevin  cannot  be  made  to  lie  on  a 
demand  which,  when  made,  was  in  violation 
of  the  injunction  of  a  court  of  competent  juris- 
diction: Smith  v.  Smith,  53  M.  53S. 

50.  Where  one  rescinding  a  trade  of  per- 
sonal property  for  land  sued  out  a  writ  of 
replevin  for  the  personal  property  before  tend- 
ering a  deed  of  the  land,  the  suit  was  held  to 
be  premature  though  the  tender  was  made  be- 
fore the  writ  was  served:  Wilbur  v.  Flood,  16 
M.  40. 

51.  Where  an  infant's  chattels  mortgaged 
by  him  to  secure  money  borrowed  for  a  busi- 
ness enterprise  are  seized  by  the  mortgagee, 
the  mortgager,  being  still  under  age,  may  re- 
plevy them  without  restoring  the  loan :  Corey 
v.  Burton,  83  M.  80. 

52.  One  bringing  replevin  for  goods  which 
defendant  claims  under  a  bill  of  sale  which  he 
procured  from  plaintiff  through  deception  and 
fraud,  she  being  ignorant  of  the  nature  of  the 
paper  signed  by  her,  need  not  first  return 
money,  not  due,  borrowed  by  her  from  de- 
fendant to  pay  off  a  mortgage  on  the  goods ; 
nor  need  she  reconvey  land  which  he,  un- 
known to  her,  has  conveyed  to  her  in  payment 
of  his  pretended  purchase  of  goods :  Moffltt  v. 
Shields,  67  M.  610. 

Replevin  not  defeated  by  neglect  to  tender 
reward,  see  Lost  Goods,  §  4 

58.  Replevin  will  not  lie  for  property  held 
in  connection  with  a  tenancy  on  shares  run- 
ning from  year  to  year  and  terminable  only 
by  notice,  so  long  as  the  year  has  not  expired 
and  notice  has  not  been  given :  Coan  v.  Mole, 
89  M.  454. 

(b)   When  lies. 
1.  Generally. 

54.  A  brought  replevin  against  B.,  who 
was  a  member  of  a  firm,  and  O,  who  was  its 
agent  and  in  possession  of  the  property  re- 
plevied ;  the  firm  then  brought  replevin  against 
A.,  and  joined  three  other  defendants  with 
him,  for  the  same  property  delivered  to  A. 
upon  the  first  writ,  and  the  only  question  in 
both  suits  was  whether  A.  or  the  firm  owned 
the  property.  Held,  that  the  second  suit  was 
a  cross-replevin,  and  could  not  be  maintained : 
Fisher  v.  Busch,  64  M.  180. 

65.  That  the  parties  in  the  second  suit  are 
not  identical  with  those  in  the  first  is  not  im- 
portant, unless  the  new  parties  claim  some 
interest  in  the  property  or  right  thereto  dif- 
ferent from  or  independent  of  the  parties  to 
the  first:  Ibid. 

56.  Replevin  will  not  lie  for  property  in 
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plaintiff's  possession  at  the  time  suit  is  begun: 
Hickeyv.  Hinsdale,  12  M.  99 ;  Aber  v.  Bratton, 
MM.  867. 

67.  The  right  to  maintain  replevin  must  ex- 
ist at  the  very  moment  the  writ  is  issued: 
Wattles  v.  Dubois,  67  M.  313. 

68.  One  cannot  bring  replevin  for  property 
actually  in  his  own  possession  at  the  time 
against  an  officer  who  has  levied  upon  bnt  has 
not  removed  it:  Hickey  v.  Hinsdale,  12  M.  99. 

69.  Where  a  constable  has  levied  on  per- 
sonal property  in  the  possession  of  the  judg- 
ment debtors,  but  has  never  taken  it  into  his 
own  possession  or  in  any  way  interfered  with 
theirs,  the  judgment  debtors  cannot  maintain 
replevin :  Bacon  v.  Davis,  30  M.  167. 

60.  It  is  not  always  necessary  that  goods 
levied  on  should  be  removed  in  order  to  con- 
stitute such  possession  as  will  be  deemed  a 
conversion  sufficient  to  entitle  a  party  to  the 
writ  of  replevin :  O 'Connor  v.  Oidday,  08  M. 
680. 

61.  Certain  property  was  seized  under  at- 
tachment ;  an  inventory  made,  and  a  portion 
of  the  goods  packed  up  in  a  trunk,  but  left  in 
the  owner's  office-;  some  of  the  goods  were 
also  removed,  and  the  key  to  the  office  was  re- 
tained for  a  time  by  the  officer.  Held,  that 
this  was  such  a  change  of  possession  as  would 
justify  replevin:  Maxon  v.  Perrott,  17  M.  882. 

62.  Replevin  will  not  lie  for  property  which, 
when  levied  upon,  was  left  and  has  remained 
in  plaintiff's  possession,  even  though  he  be- 
came receiptor  for  it  to  defendant :  Morrison 
v.  Lumbard,  48  M.  548. 

63.  Where  a  levy  on  lumber  had  been  in- 
dorsed on  the  writ  of  attachment,  though  the 
lumber  was  not  removed  nor  any  one  left  in 
charge  of  it,  the  sheriff  had  sufficient  posses- 
sion to  justify  replevin :  Hatch  v.  Fowler,  28 
M.206. 

64.  Where  an  officer  who  has  levied  upon  a 
house  retains  the  key  and  control  of  the  house, 
his  permitting  the  husband  of  the  owner  to 
occupy  it  as  a  workshop  is  not  such  a  restora- 
tion as  prevents  her  bringing  replevin :  Ghitsch 
v.  Mcllhargy,  69  M.  877. 

66.  Replevin  is  founded  on  an  unlawful  de- 
tention whether  there  was  an  unlawful  taking 
or  not:  Sexton  v.  McDoiod,  88  M.  148. 

66.  A  detention  appears  when  it  is  shown 
that  the  defendant  withheld  the  goods  and 
prevented  the  plaintiffs  from  having  the  pos- 
session of  them:  Johnson  v.  Moore,  28  M.  8. 

67.  Replevin  for  goods,  on  the  ground  that 
they  were  wrongfully  detained,  will  not  lie 
where  defendant  came  lawfully  into  posses- 
sion of  them,  unless  the  wrongful  detention  is 
proved :  Adams  v.  Wood,  61  M.  411. 


68.  Replevin  will  not  lie  for  property  which 
is  held  in  trust  by  defendant  for  plaintiff  as  a 
mere  security  for  the  payment  of  what  the 
latter  owes  the  former:  Adriance  v.  Ruther- 
ford, 57  M.  170. 

69.  Replevin  will  lie  for  damages  where 
property  taken  by  defendant  has  been  wrong- 
fully transferred  by  him  and  is  not  in  his 
hands  when  the  writ  issues:  McBrian  v.  Mor- 
rison, 56  M.  861. 

70.  Replevin  for  timber  cut  from  land  can- 
not be  maintained  on  a  showing  merely  that 
plaintiff  had  title  to  an  undivided  half  of  the 
land,  especially  where  defendant  had  posses- 
sion when  the  cutting  took  place:  Hess  v. 
Griggs,  48  M.  897. 

71.  Property  which  by  intent  and  act  has 
been  united  to  the  freehold  cannot  be  made 
the  subject  of  replevin:  McAuliffe  v.  Mann, 
87  M.  589. 

72.  Replevin  will  not  lie  to  recover  posses 
sion  of  houses  that  had  been  erected  on  posts 
and  were  afterwards  removed  from  land 
which  plaintiff  bought  under  a  mechanic's 
lien  sale  for  the  indebtedness  of  one  who  had 
only  an  equitable  interest  in  the  premises: 
Wagar  v.  Briscoe,  88  M.  687. 

73.  If  a  carrier  obtains  possession  of  goods 
wrongfully,  or  without  the  owner's  express  or 
implied  consent,  and  refuses  to  deliver  them 
to  the  owner,  the  latter  may  replevy  them : 
Fitch  v.  Newberry,  1  D.  1.  And  where  a  car- 
rier has  damaged  goods  to  an  amount  equal 
to  the  freight  charges,  the  owner  may  replevy 
them  and  prove  such  damage  to  show  that 
nothing  was  due  for  freight:  Bancroft  v. 
Peters,  4  M.  619. 

74.  A  contract  of  sale  made  on  Sunday 
being  void,  the  vendor  may  on  a  subsequent 
day  tender  back  the  price  and  replevy  the 
property:  Tucker  v.  Mowrey,  12  M.  878;  Win- 
field  v.  Dodge,  46  M.  865.  But  replevin  can- 
not be  based  on  a  Sunday  rescission  of  a  con- 
tract of  exchange:  Benedict  v.  Bachelder,  24 
M.425. 

75.  Replevin  liesfor  property  which  a  bailee, 
who  had  been  holding  under  option  of  pur- 
chase and  agreement  to  keep  safely  and  re- 
turn, transfers  to  a  third  person's  possession: 
Dunlap  v.  Gleason,  16  M.  15a 

76.  And  it  lies  for  property  seized  on  exe- 
cution in  void  garnishment  proceedings:  Iron 
Cliffs  Co.  v.  Lahais,  52  M.  894. 

77.  The.  appointment  of  a  receiver  in  a  suit 
foreclosing  a  chattel  mortgage  is  not  ground 
for  enjoining  replevin  by  a  third  party  who 
claims  title  to  the  goods:  Merchants',  etc. 
National  Bank  v.  Kent  Circuit  Judge,  48  M. 
292. 
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78.  One  whose  agent,  exceeding  authority, 
has  released  a  mortgaged  chattel,  cannot  re- 
plevy it  without  restoring  what  his  agent 
took  in  lieu ;  by  keeping  that,  he  ratifies  the 
agency :  Nichols  v.  Shaffer,  68  M.  599. 

2.  For  property  taken  for  tax. 

70.  The  purpose  of  H.  S.  §  8818,  prohibiting 
replevin  "  for  property  taken  by  virtue  of  any 
tax,  assessment  or  fine,  in  pursuance  of  any 
statute  of  this  state,"  is  to  prevent  interference 
with  the  officer  collecting  taxes,  in  the  per- 
formance of  his  duty,  by  a  proceeding  that 
would  prevent  the  speedy  realization  of  the 
public  revenue:  Bill  v.  Wright,  49  M.  239. 

80.  Said  statute  does  not  apply  where  the 
property  seized  belongs  to  another  person  than 
him  against  whom  the  tax  was  assessed: 
Travera  v.  Inslee,  19  M.  98. 

81.  Nor  where  there  could  have  been  no 
valid  tax  levied  by  regular  proceedings :  Leroy 
v.  East  Saginaw  C.  R.  Co.,  18  M.  288. 

83.  Nor  where  there  was  no  jurisdiction  to 
levy  the  tax :  McCoy  v.  Anderson,  47  H.  502. 

83.  Replevin  lies  for  property  seized  for  a 
tax  laid  without  authority  of  law  as  to  any 
part  of  said  property :  Boyce  v.  Cutter,  70  M. 
689. 

84.  Where  the  property  of  a  corporation 
not  liable  to  be  assessed  for  taxation  is  seized 

(    by  a  tax  collector,  it  may  be  replevied,  not- 
i   withstanding  H.  S.  §  8818:  Le  Boy  v.  East 
Saginaw  C.  JR.  Co.,  18  M.  288. 

86.  Replevin  will  not  lie  for  property  that 
was  rightfully  assessed  in  the  township  where 
it  is  stored,  and  that  was  held,  at  the  time  suit 
was  begun,  under  tax  process  valid  on  its 
face:  Hood  v.  Judkins,  61  M.  575. 

86.  But  while  said  statute  does  not  cover 
cases  in  which  the  tax  is  manifestly  unlawful 
on  its  face,  or  is  levied  against  a  stranger  to  it, 
it  cannot  be  defeated  by  a  mere  claim  that  the 
tax  is  invalid,  if  it  is  apparently  regular:  Hill 
v.  Wright,  49  M.  229. 

87.  And  where  a  tax  levy  inflicts  an  injury 
cognizable  by  law,  the  injured  party  must 
seek  redress  -otherwise  than  by  an  action  of 
replevin  for  the  property  taken :  Ibid. 

3.  For  exempt  property. 

88.  Replevin  lies  for  exempt  property  levied 
upon  by  creditors:  Elliott  v.  Whitmore,  5  M. 
682. 

89.  An  execution  debtor  does  not  waive 
the  right  to  bring  replevin  for  exempt  goods 
wrongly  seized  by  having  receipted  for  them 
to  the  officer  and  agreed  to  deliver  them  at  a 
specified  time  or  pay  the  judgment :  Vander- 
horst  v.  Bacon,  88  M.  669. 


90.  That  a  constable  levying  execution  has 
neglected  to  make  an  inventory  of  the  goods 
taken  will  not  enable  the  defendant  in  the 
execution  to  replevy  them  where  his  statu* 
was  not  such  as  to  entitle  him  to  any  exemp- 
tions :  Ferguson  v.  Washer,  49  M.  890. 

91.  One  who  is  garnished  in  respect  of 
household  goods  exempt  from  execution  in 
his  possession  belonging  to  the  principal  de- 
fendant may,  pending  the  garnishment,  be 
sued  in  replevin  for  such  goods  by  the  owner's 
wife:  Hanselman  v.  Kegel,  60  M.  640. 

V.    Who  mat  being. 

92.  Plaintiff  in  replevin  must  be  the  person 
entitled  to  the  possession ;  the  general  owner 
cannot  sue  where  another  has  the  sole  right 
of  possession:  Hunt  v.  Strew,  88  M.  85. 

98.  One  who  has  a  present  right  of  posses- 
sion may  maintain  replevin,  and  possession  is 
prima  facie  lawful:  Woolston  v.  Smead,  48 
M.  54. 

94.  The  lessee  of  attached  property  is  the 
proper  plaintiff,  not  the  lessor :  Hunt  v.  Strew, 
83  M.  85. 

95.  One  in  the  sole  and  peaceable  possession 
of  goods,  not  as  an  intruder,  trespasser  or 
wrong-doer,  but  as  owner,  either  of  the  whole 
or  some  special  property  in  them,  has  a  valid 
title  as  against  all  mere  strangers,  which  they 
cannot  defeat  by  showing  an  outstanding  title 
in  some  third  party:  Van  Baalen  v.  Dean,  27 
M.  104. 

96.  One  from  whom  chattels  have  been 
taken  by  mere  trespassers  while  he  was  in 
peaceable  possession  and  holding  subject  to 
claims  of  persons  other  than  the  defendants 
can  maintain  replevin :  Ibid. 

97.  One  who  has  a  right  to  use  property  at 
will  can  replevy  it  from  any  wrong-doer;  as, 
for  example,  from  a  sheriff's  officer  who  has 
taken  It  on  an  execution  issued  against  another 
person:  Tandlerv.  Saunders,  66  M.  143. 

98.  The  defeated  party  in  replevin,  where 
there  has  been  no  assessment  of  damages,  may, 
under  a  change  of  circumstances,  maintain  an 
action  to  recover  the  same  property :  Deyoe  v. 
Jamison,  33  M.  94;  Pearl  v.  Oarlock,  61  M. 
419. 

99.  An  officer  has  no  authority  to  deliver 
property  which  he  has  attached  to  plaintiff  in 
attachment  while  the  suit  is  still  pending ;  and 
therefore  plaintiff  has  no  right  of  possession 
and  cannot  maintain  replevin  for  it  against  one 
who  takes  it  from  the  officer:  Vanneter  v. 
Crossman,  39  M.  610. 

100.  One  who  has  granted  the  land  except- 
ing the  timber  can  maintain  replevin  for  trees 
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severed  without  his  consent:  Wait  v.  Baldwin, 
60  M.  622. 

101.  Replevin  for  timber  wrongfully  re- 
moved may  be  brought  by  an  execution  pur- 
chaser of  land  who  has  not  received  his  deed : 
Marquette,  H.  <fe  0.  R.  Co.  v.  Atkinson,  44  M. 
166. 

103.  License  to  a  grantee  of  land  to  out  and 
carry  away  the  timber  would  not  prevent  the 
licensor  from  maintaining  replevin  against  one 
who  had  purchased  the  timber  from  the 
licensee,  where  the  latter  had  paid  nothing 
for  the  land  and  it  was  understood  by  all  par- 
ties that  ownership  should  remain  in  the 
licensor  until  payment:  Ortmann  v.  Sover- 
eign. 42  M.  1. 

103.  One  who  is  under  contract  to  take 
charge  of  a  stone-yard  for  a  specified  time,  as 
superintendent  for  the  owners;  to  furnish  all 
the  money  required  to  carry  on  the  business; 
to  pay  for  the  labor  and  purchase  the  mate- 
rial :  to  keep  an  account  of  his  expenses  and 
sales  and  receipts,  and  report  the  same  when 
required  so  to  do ;  and  who  is  to  receive  in 
fall  for  all  the  money,  labor  and  time  so  ex- 
pended in  said  business  the  net  profits  arising 
therefrom  during  the  said  period,  acquires  by 
virtue  of  nte  contract  no  title  as  against  his 
employers  in  the  articles  manufactured  or  the 
implements  and  appurtenances  of  the  yard; 
and  if  he  violates  his  agreement  and  removes 
said  property,  against  the  wishes  of  his  em- 
ployers, from  their  yard,  they  may  maintain 
replevin  for  the  same:  Detroit  Frear  Stone 
Works  v.  White,  85  M.  77. 

104.  One  who  has  contracted  to  sell  chat- 
tels on  credit  with  a  present  delivery,  on  con- 
dition that  the  vendee  perform  certain  work 
he  had  contracted  to  do  for  the  vendor,  of  the 
contract  price  of  which  a  certain  portion  was 
to  be  applied  in  payment  for  said  chattels,  can- 
not, after  the  work  has  been  substantially  per- 
formed, transfer  separate  from  the  contract 
any  title  or  interest  in  the  chattels  in  his 
vendee's  possession  to  a  third  person,  so  as  to 
vest  in  the  latter  a  cause  of  action  in  replevin : 
Biaisdett  v.  Todd,  88  M.  176. 

105.  The  vendee  in  a  contract  for  the  sale 
of  a  certain  quantity  of  pig  iron  by  a  manu- 
facturer, to  be  thereafter  delivered,  cannot, 
before  inspection  or  acceptance,  and  in  the  ab- 
sence of  any  mark  to  identify  any  particular 
piles  of  iron  as  belonging  to  him,  recover  in 
replevin  against  an  officer  who  levies  execution 
against  the  vendor:  First  National  Bank  v. 
Crowley,  24 11  402. 

106.  One  can  bring  replevin  for  goods  sold 
to  him,  if  they  have  been  identified,  even 
though  he  has  not  yet  received  and  weighed 


them,  nor  agreed  upon  or  ascertained  their 
quantity :  Sandler  v.  Bresnaham,  53  M,  667. 

107.  Plaintiff  had  a  contract  with  a  firm 
engaged  in  sawing  lumber  by  which  they 
were  to  receive  certain  saw-logs  belonging  to 
him,  manufacture  the  same  into  lumber,  ship 
the  lumber  to  parties  to  whom  the  same  had 
been  contracted,  receive  the  payment  there- 
for, and  pay  over  to  him  a  certain  amount 
per  thousand  feet,  retaining  the  balance  for 
their  services.  The  contract  provided  that  the 
logs  and  lumber  were  at  all  times  to  be  the 
property  of  the  plaintiff  until  he  had  received 
the  amount  so  to  be  paid  to  him.  The  logs 
having  been  levied  upon  in  the  hands  of  the 
firm  as  their  property,  it  was  held  that  plaint- 
iff was  entitled  to  immediate  possession,  and 
might  maintain  replevin  therefor:  Batsettv. 
Armstrong,  6  M.  897. 

108.  B.,  who  was  entitled  to  the  possession 
of  a  certain  chattel,  replevied  it  of  H.  On 
the  trial  he  was  nonsuited,  and  H.  took  judg- 
ment for  the  value  of  the  property  under  the 
statute.  B.,  still  retaining  the  property  he 
had  so  replevied,  brought  trover  against  H., 
and  recovered  the  full  value  of  the  property 
instead  of  damages  for  its  temporary  deten- 
tion. H.  paid  the  judgment,  and,  claiming  the 
property  by  virtue  of  such  payment,  brought 
replevin  for  it  against  B.  Held,  that  if  EL's 
taking  judgment  against  B.  in  the  original 
replevin  suit  for  the  value  of  the  property 
amounted  to  a  conversion,  in  paying  the  judg- 
ment in  the  trover  suit  he  had  only  paid  for 
the  property  he  had  converted ;  and  if,  on  the 
other  hand,  the  court  erred  in  giving  B.  dam- 
ages for  the  full  value  of  the  property,  in- 
stead of  damages  for  its  temporary  detention, 
such  error  could  not  transfer  the  title  of  the 
property  to  H. ;  and  in  neither  case  could  he 
recover:  Hoag  v.  Breman,  8  M.  160. 

109.  A  bill  of  lading  was  sent  to  a  bank, 
together  with  a  draft  upon  the  consignees,  to 
whom  the  bill  was  not  to  be  delivered  until 
they  had  paid  the  draft.  The  bank,  however, 
let  them  remove  the  merchandise  to  examine 
it,  and  they  contested  payment  Held,  that 
the  bank,  on  paying  the  draft  itself,  was  fairly 
entitled  to  replevy  the  merchandise ;  and  that 
the  fact  that  it  bad  first  attached  it  without 
the  consignor's  authority  was  unimportant: 
West  Michigan  Savings  Bank  v.  Howard,  62 
M.  428. 

110.  One  who  makes  a  cash  sale  subject  to 
acceptance  can  replevy  the  goods  from  a  com- 
mon carrier,  or  from  any  one,  unless  it  be  a 
bona  fide  purchaser,  so  long  as  the  buyer  has 
neither  accepted  nor  paid  for  them,  or  received 
them,  or  had  the  right  to  compel  delivery. 
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And  if  payment  was  due  at  once  the  mere  ac- 
quisition of  possession  by  himself  or  his  as- 
signee could  not  cut  off  the  vendor's  right : 
Xente  v.  Flint  <fc  P.  M.  R.  Co.,  58  M.  444. 

111.  A  trustee  in  bankruptcy  can  maintain 
replevin  for  property  of  the  bankrupt  sold  on 
an  execution  against  such  bankrupt  after  the 
decree  of  bankruptcy:  Coats  v.  Farrington, 
46  M.  428. 

112.  Or  for  property  belonging  to  the  bank- 
rupt but  held  by  one  who  claims  under  a  con- 
tract purchaser  who  has  not  fulfilled  the  terms 
of  the  contract:  Gordon  v.  Farrington,  46  M. 
430. 

118.  Where  property  is  sold  under  an  exe- 
cution, one  who  at  the  time  of  the  sale  holds 
a  valid  chattel  mortgage  on  it,  on  which  pay- 
ment is  in  default,  can  obtain  possession  of  the 
property  by  replevin,  unless  the  purchasers 
stand  in  such  relation  to  the  parties  to  the 
mortgage  as  entitles  them  to  assail  the  securi- 
ties: Hendrickson  v.  Walker,  83  M.  68. 

114.  Where  mortgaged  chattels  have  been 
taken  before  foreclosure  from  the  mortgager's 
possession,  under  an  execution  against  him, 
the  mortgagee  cannot  maintain  replevin 
against  the  officer  taking  them,  notwithstand- 
ing the  mortgage  is  past  due  and  unpaid,  so 
long  as  the  officer  is  proceeding  in  due  course 
under  the  statute  to  a  sale  of  the  mortgager's 
interest :  Gary  v.  Hewitt,  26  M.  328 ;  Macomber 
v.  Saxton,  28  M.  616. 

116.  A  chattel  mortgagee  can  bring  re- 
plevin, after  demand  and  refusal,  against  an 
officer  who  has  attached  the  goods  as  the  prop- 
erty of  the  mortgager  while  in  the  latter^s  pos- 
session :  Wood  v.  Weimar,  104  U.  8.  786. 

116.  The  mortgagee  of  a  vessel  that  is 
afterward  libelled  for  supplies  furnished  in  a 
home  port  and  is  sold  by  the  admiralty  court 
without  obtaining  jurisdiction  can  replevy  it 
from  the  purchaser:  Gould  v.  Jacobson,  68 
M.  288. 

117.  One  who  owns  an  undivided  half  of 
land  from  which  timber  has  been  cut  cannot 
maintain  replevin  for  such  timber  on  proof 
merely  of  such  ownership :  Hess  v.  Griggs,  48 
M.  897. 

118.  Replevin  lies  by  a  tenant  in  common 
who  is  entitled  to  the  possession  of  an  undi- 
vided interest  in  personal  property  against  a 
wrong-doer  who  is  a  stranger  to  the  title: 
Me Arthur  v.  Oliver,  60  M.  605. 

119.  Replevin  will  not  lie  for  an  undivided 
interest  in  a  chattel  where  the  execution  of 
the  writ  will  operate  to  deprive  of  his  right 
of  possession  a  co-tenant  whose  title  is  undis- 
puted :  Kindy  v.  Green,  82  M.  810. 

- 120.  A  tenant  in  common  of  logs  cannot 


bring  replevin  against  bis  co-tenant  for  hia 
share  thereof:  Buseh  v.  Hester,  70  M.  636  (June 
8,  '88). 

121.  Where  one  of  two  persons  owning 
chattels  in  common  has  mortgaged  his  share 
to  the  other  he  cannot  maintain  replevin  there- 
for against  the  mortgagee,  especially  if  he  has 
made  no  offer  to  redeem:  Kline  v.  Sine,  49 
M.  410. 

122.  The  rule  that  a  tenant  in  common  of 
chattels  cannot  maintain  replevin  against  hia 
co-tenant  for  the  common  property  applies 
to  tenants  in  common  of  ships  and  vessels: 
Wetherett  v.  Spencer,  8  M.  128. 

123.  In  replevin  for  an  undivided  interest 
in  a  crop  of  wheat  standing  in  shocks,  the  de- 
fendant, who  has  no  interest  in  the  other  un- 
divided half,  cannot  object  to  the  action  on 
the  ground  that  the  wheat  was  undivided 
when  the  writ  issued :  Crapo  v.  Seybold,  36  M. 
444. 

124.  One  who  has  leased  a  farm  upon  the 
tenant's  agreement  to  deliver  in  payment  half 
the  produce  is  a  tenant  in  common  in  respect 
to  such  produce,  and  can  maintain  replevin 
for  it  after  it  is  in  condition  to  deliver :  Suther- 
land v.  Carter,  52  M.  471. 

125.  A  legatee  may  bring  replevin  for  the 
possession  of  a  specific  bequest  which  the  ex- 
ecutor has  left  in  his  possession,  but  has  taken 
away:  Eberstein  v.  Camp,  37  M.  176. 

126.  A  voluntary  assignee  for  the  benefit 
of  creditors  cannot  replevy  the  property  from 
a  mortgagee  in  possession  under  a  fraudu- 
lent mortgage :  Wakeman  v.  Barrows,  41  M. 
868.  • 

127.  One  partner  may  bring  replevin  for 
the  whole  partnership  property  if  it  is  seized 
on  execution  for  another's  individual  debt: 
Hutchinson  v.  Dubois,  46  M.  148. 

128.  In  replevin  to  recover  property  ac- 
quired by  a  wife  before  her  marriage  she 
should  join  as  plaintiff,  and  if  he  sues  alone 
he  will  be  nonsuited ;  nor  need  the  non-joinder 
be  pleaded  in  abatement :  Brown  v.  Fifield,  4 
M.823. 

128.  Husband  and  wife  may  join  in  re- 
plevying exempt  property  seized  on  execution : 
Shepard  v.  Cross,  88  M.  96. 

130.  A  wife  may,  in  her  own  name,  bring 
replevin  for  household  property  exempt  from 
execution;  she  may  join  her  husband  as 
plaintiff,  but  need  not  do  so:  Hanselman  v. 
Kegel,  60  M.  640. 

131.  A  wife  living  apart  from  her  husband 
may,  after  due  demand,  bring  replevin  against 
him  for  her  individual  goods :  White  v.  White, 
58  M.  646. 

132.  A  husband  who  has  left  his  wife  can- 
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not  replevy  from  her  household  goods  that 
would  be  exempt  from  execution:  Smith  v. 
Smith,  52  M.  588. 

183.  An  agent  to  foreclose  a  chattel  mort- 
gage, who  with  the  mortgager's  consent  has 
taken  possession  of  the  mortgaged  goods  and 
has  kept  them  at  his  own  expense  awaiting 
sale,  may  bring  replevin  in  his  own  name 
against  the  mortgager  who  surreptitiously 
takes  them  from  him :  Eldridge  v.  Sherman, 
70  M.  266. 

134.  A  pound-master  may  bring  replevin 
for  animals  escaped  or  rescued  and  found  out- 
side the  village  limits:  Orover  v.  Huckins,  36 
M.476. 

135.  An  attorney  may  purchase  a  chattel 
from  his  client,  and  may  then  bring  replevin 
against  a  third  person  to  recover  possession 
thereof.  H.  S.  §  7186,  which  forbids  certain 
dealings  by  attorneys  in  the  way  of  getting 
demands  with  intent  to  prosecute  them  for 
profit,  does  not  apply :  Town  v.  Tabor,  84  M. 
962. 

As  to  replevin  by  agent  appointed  to  reclaim 
timber  cut  from  public  lands,  see  Officers, 
§  17;  Public  Lands,  §190. 

VI.  Who  liable. 

136.  Demand  and  refusal  before  bringing 
replevin  will  not  make  defendant's  lawful 
possession  unlawful:  Adanu  v.  Wood,  51  M. 
411. 

137.  Replevin  lies  to  recover  from  even  a 
bona  fide  purchaser  property  which  had  been 
taken  by  the  latter's  vendor  without  the  con- 
sent or  authority  of  the  owner:  Parish  v. 
Morey,  40  M.  417. 

188.  Replevin  does  not  lie  against  one  who 
is  not  unlawfully  detaining  the  property  at 
the  time  the  affidavit  for  the  writ  is  sworn  to 
and  the  writ  delivered  to  the  officer.  So  held 
where  the  writ  was  sworn  out  and  held  until 
defendant  could  be  caught  in  temporary  pos- 
session :  Burt  v.  Burt,  41  M.  82. 

139.  Replevin  will  not  lie  against  one  to 
whom  the  property  has  been  delivered  as  se- 
curity for  rent,  and  who  has  sold  and  deliv- 
ered it  to  a  third  person :  Gildas  v.  Crosby,  61 
M.  413. 

140.  A.  sued  B.  in  replevin  for  the  skin  of 
a  fox,  which  he  claimed  because  the  animal 
was  first  started  and  wounded  by  him  and 
chased  to  earth  by  his  dog,  and  finally  caught 
by  the  dog  and  killed  by  his  help.  There  was 
no  evidence  tending  to  show  that  B.  had  or 
claimed  any  interest  in  or  control  over  the 
akin.  Held,  that  there  was  no  ground  for  the 
action:  Rittridge  v.  Miller,  45  M.  478. 


141.  Replevin  will  not  lie  against  one  not 
in  possession,  and  who  cannot  deliver  the  prop- 
erty, unless  he  has  concealed,  removed  or  dis- 
posed of  the  same  with  intent  to  avoid  the 
writ:  Gildas  v.  Crosby,  61  M.  418. 

142.  Replevin  will  lie  against  the  assignee 
of  property,  even  though  he  allows  it  to  re- 
main in  the  assignor's  hands,  unless  he  clearly 
makes  known  that  he  does  not  claim  it: 
Coomer  v.  Qale  Manuf.  Co.,  40  M.  691. 

143.  Replevin  can  be  brought  against  an 
executor  or  administrator  (H.  S.  §  5903):  Sin- 
ger Manuf.  Co.  v.  Benjamin,  55  M.  830. 

144.  Replevin  lies  against  a  sheriff  for 
goods  actually  held  by  a  receiptor:  Mayhue  v. 
SneU,  87  M.  305. 

145.  A  wife  owning  goods  levied  on  for  the 
husband's  debt  may  sue  the  officer  in  replevin 
though  the  goods  are  only  in  charge  of  the 
officer,  who  refuses,  on  her  demand,  to  let  her 
remove  them  from  the  premises,  and  avows 
his  purpose  to  Bell  them  unless  the  matter  is 
compromised :  O'Connor  v.  Gidday,  68  M.  680. 

146.  A  tax  collector  who  has  levied  upon 
property  for  a  tax  in  a  case  in  which  no  tax 
could  by  law  have  been  levied  cannot  defend 
under  his  warrant  as  against  replevin :  Le  Roy 
v.  East  Saginaw  C.  R.  Co.,  18  M.  233. 

147.  An  execution  creditor  on  whose  prem- 
ises the  property  seized  has  been  stored  is  prop- 
erly made  a  defendant  in  an  action  of  replevin 
against  the  officer  levying  execution :  McMil- 
lan v.  Lamed,  41  M.  631. 

148.  The  evidence  in  a  particular  case  held 
sufficient,  as  connecting  two  parties  with  the 
detention,  to  warrant  their  being  joined  as  de- 
fendants :  Deyoe  v.  Jamison,  33  M.  94. 

149.  An  officer  who  levies  upon  chattels  by 
virtue  of  a  tax  warrant  fair  on  its  face  is  liable 
in  replevin  if  the  goods  belonged  to  a  corpora- 
tion exempt  from  taxation :  Le  Roy  v.  East 
Saginaw  C.  R.  Co.,  18  M.  283. 

That  process  fair  on  its  face  does  not  neces- 
sarily protect  officer  from  replevin,  see  Om- 

OKES,  §  191. 

When  United  States  marshal  may  be  sued 
in  state  court,  see  Courts,  §§  152-155. 

VH.  The  wbit. 

(a)  In  general. 

150.  Partners  must  sue  in  the  circuit  court 
in  their  individual  names.  A  writ  of  replevin 
issued  on  behalf  of  partners  in  the  name  of 
their  firm  is  a  nullity:  Smith  v.  Canfield,  8 
M.498. 

151.  A  justice's  writ  of  replevin  issued  in  a 
partnership  name  is  not  sustainable  where  the 
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amendment  permitted  by  H.  8.  §  6873  in  cases 
where  suit  is  so  brought  shows  that  there  was 
only  one  plaintiff:  Stirling  v.  Heintzman,  42 
M.449. 

162.  "Where  part  only  of  the  property  was 
taken  on  the  first  writ  and  an  alias  was  issued 
for  the  remainder,  and  the  plaintiff  had  judg- 
ment, held,  that  it  was  immaterial  whether 
the  alias  was  regular  or  not,  as  the  judgment 
was  the  same  the  plaintiff  would  have  been 
entitled  to  under  the  statute  had  no  alias 
issued:  Maxon v.  Perrott,  17  M.  832. 

153.  An  alias  writ  of  replevin  may  be 
issued  for  the  purpose  of  personal  service 
where  the  property  has  been  seized  on  the 
original  writ  and  turned  over  to  the  plaintiff, 
but  personal  service  has  not  been  had:  Bell  v. 
Mecosta  Circuit  Judge,  26  M.  414 

154.  The  objection  that  the  writ  was  made 
returnable  on  a  Sunday  was  held  waived  by 
defendant's  appearing,  pleading  the  general 
issue  and  going  to  trial  without  objection: 
Pierce  v.  Rehfuss,  85  M.  58. 

155.  A  replevin  suit  begins  as  soon  as  a 
writ  taken  out  in  good  faith  and  sworn  to  is 
ready  for  execution,  and  the  entry  fee  is  paid ; 
and  any  reasonable  delay  before  delivering  it 
to  an  officer  for  execution  does  not  postpone 
the  date  of  beginning  suit :  McMillan  v.  Lamed, 
41  M.  521. 

156.  Plaintiff  in  replevin  has  full  control  of 
the  writ  after  taking  it  out,  and  may  even  re- 
call it  after  delivering  it  to  an  officer  for  exe- 
cution: Ibid. 

157.  In  case  the  property  is  claimed,  held 
and  apparently  owned  by  a  third  person,  and 
hence  is  not  detained  by  defendant  from 
plaintiff  or  so  situated  as  to  be  subject  to  sur- 
render by  defendant,  the  process  does  not  re- 
quire the  officer  to  seize  it;  and  if  he  proceeds 
to  take  it,  though  it  be  the  same  property  de- 
scribed, his  writ  will  not  protect  him  if  such 
third  person  is  the  bona  fide  owner  and  holder : 
Sexton  v.  McDowd,  88  M.  148. 

158.  A  sheriff's  return  to  a  writ  of  replevin 
may  be  amended  on  due  notice  and  proper 
showing,  but  if  not  amended  is  conclusive  as 
made :  Green  v.  Kindy,  43  M.  279. 

159.  A  return  of  service  upon  defendant 
"  by  delivering  a  certified  copy  of  said  writ  to 
his  wife  personally,"  it  not  appearing  that  de- 
fendant could  not  be  found,  and  that  the  serv- 
ice was  at  his  dwelling,  is  bad:  Wheeler  v. 
WUkins,  19  M.  78. 

(b)  Description  of  the  property. 

160.  The  description  in  a  writ  of  replevin 
is  sufficient  if  with  outside  help  the  officer 


executing  it  can  identify  the  property:  Sexton 
v.  McDowd,  88  M.  148. 

161.  Where  a  writ  of  replevin  describes  a 
building  to  be  replevied  as  on  a  specified  lot, 
it  speaks  from  time  of  the  issuing  of  the  writ; 
and  the  fact  that  at  a  later  time  the  building 
was  elsewhere  does  not  defeat  the  proceeding: 
Elliott  v.  Hart,  45  M.  284. 

162.  Replevin  was  brought  for  a  building 
that  had  been  sold  on  execution.  The  re- 
plevin writ  described  it  as  on  lot  7  of  block  6, 
while  the  certificate  of  levy  and  notice  of  sale 
referred  to  it  as  on  lot  8.  Held,  that  the  vari- 
ance would  not  exclude  evidence  of  the  pro- 
ceedings on  execution,  and  that  parol  evi- 
dence was  admissible  to  identify  the  property 
actually  taken :  Ibid. 

163.  A  judgment  in  replevin  for  a  quan- 
tity of  stacked  wheat,  upon  which  plaintiff 
had  a  lien  under  a  chattel  mortgage,  was  re- 
versed because  the  description  of  the  land  on 
which  it  grew,  as  given  in  the  writ  of  replevin, 
differed  from  the  description  in  the  chattel 
mortgage  as  given  in  the  record,  which  con- 
tained nothing  showing  that  it  was  incorrect: 
Coman  v.  Thompson,  48  M.  889. 

164.  A  writ  of  replevin  is  void  if  it  does 
not  describe  the  property  to  be  seized ;  a  de- 
scription in  the  affidavit  annexed  to  the  writ 
is  not  sufficient :  Pat erson  v.  Parsell,  38  M.  607. 

165.  But  the  fact  that  the  description  given 
in  the  writ  is  of  an  undivided  interest  in  a 
chattel  held  by  a  co-tenant  with  plaintiff  does 
not  deprive  the  court  of  jurisdiction  to  award 
judgment  for  return  or  for  value.  It  is  only 
where  no  description  at  all  is  set  forth  in  the 
writ  that  such  jurisdiction  fails:  Humphrey  v. 
Bayn,  45  M.  565. 

166.  In  replevin  for  grain  or  other  chattels 
defined  by  measurement,  a  description  in- 
definite in  point  of  quantity,  and  not  other- 
wise made  certain,  is  fatally  defective :  Stevens 
v.  Osman,  1  M.  92;  Farwett  v.  Fox,  18  M.  166. 

167.  "A  quantity  of  corn  consisting  of 
about  two  hundred  bushels,  and  a  quantity  of 
rye  consisting  of  about  one  hundred  bushels," 
held  an  insufficient  description:  Stevens  v. 
Osman,  1  M.  92. 

168.  A  writ  of  replevin  called  for  the  seiz- 
ure of  "250  bushels  of  wheat  of  the  Fultz 
variety  grown  upon  plaintiff's  farm ; "  the 
proofs  showed  that  the  wheat  taken  was  of 
the  Clawson  variety.  Held,  that  this  variance 
was  immaterial,  as  the  writ  fully  identified 
the  wheat  as  that  grown  upon  plaintiff's  farm, 
and  as  there  was  no  testimony  showing  that 
any  wheat  of  the  Fultz  variety  was  grown 
there:  Wattles  v.  Dubois.  67  M.  818  (Oct.  20, 
'87). 
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169.  A  tenant  in  common  of  a  crop  of 
wheat  brought  replevin  against  bis  co-tenant, 
who  had  wrongfully  refused  to  allow  him  to 
take  his  share.  Held,  that  the  writ  was  not 
premature  in  calling  for  the  seizure  of  a  cer- 
tain number  of  bushels,  although  the  wheat  at 
the  time  of  the  writ's  issuance  had  been  har- 
vested but  not  threshed:  Ibid. 

170.  The  description  —  in  writ  and  dec- 
laration—  of  the  property  as  "six  oxen"  held 
sufficient:  Farwell  v.  Fox,  18  M.  186. 

171.  The  description,  "  two  yearlings,  red 
and  white  in  color,"  is  sufficient:  Kelso  v. 
Saxton,  40  M.  668. 

172.  The  following  description  in  a  writ  of 
replevin,  "  sufficient  of  the  boots  and  shoes 
now  in  the  store  or  building  situate  on  lot  182 
of  Moore's  plat  of  the  village  of  Edmore,"  etc., 
"and  now  occupied  by  defendant  herein,  to 
satisfy  the  claim  of  the  plaintiffs  herein,  as 
mortgagees  of  said  goods,  amounting  to  $805," 
was  held  sufficient,  it  appearing  that  plaintiff's 
mortgage  in  fact  covered  the  entire  stock: 
Pingree  v.  Steere,  68  M.  204. 

173.  The  description  of  the  property  in  the 
affidavit  and  writ  as  "  one  sewing-machine 
and  one  pool-table"  is  sufficiently  specific: 
Proper  v.  Conkling,  67  M.  244. 

VIII.  The  affidavit. 

174.  The  affidavit  cannot  be  made  before 
the  cause  of  action  has  accrued:  Darling  v. 
Tegler,  30  M.  64. 

176.  The  office  of  the  affidavit  in  replevin 
.in  justice's  court  is  to  confer  jurisdiction ;  and 
it  can  only  be  looked  into  to  ascertain  that 
fact,  not  made  to  operate  as  a  defence  on  the 
trial  upon  the  merits :  Elliott  v.  Whitmore,  6 
M.532. 

176.  The  jurisdiction  to  issue  the  writ  of 
replevin  in  the  circuit  court  does  not  depend 
on  the  affidavit;  the  statute  contemplates  the 
issuing  of  the  writ  before  any  affidavit  is 
made,  but  provides  that  it  shall  not  be  exe- 
cuted till  the  affidavit  is  made  and  annexed  to 
it:  Baker  v.  Dubois,  82  M.  92. 

177.  The  affidavit  must  show  that  plaintiff 
is  the  person  entitled  to  possession :  Hunt  v. 
Strew,  33  M.  85. 

178.  The  affidavit  is  essential  before  the 
writ  can  be  served,  and  it  must  show  a  wrong- 
ful detention  of  plaintiff's  property :  Wilbur  v. 
Flood,  16  M.  40. 

179.  The  affidavit  alleged  that  defendant 
hod  the  property  in  his  possession  "unlaw- 
fully from  the  possession"  of  the  plaintiff. 
Held,  that  the  omission  of  the  word  "de- 
tained "  after  "  unlawfully "  was  not  a  fatal 
defect:  Smith  v.  Dodge,  87  M.  854. 


180.  The  averments  in  the  affidavit —"that 
the  property  was  not  taken  for  any  assess- 
ment levied  by  virtue  of  any  law  of  the  state," 
and  "  that  it  was  not  seized  under  any  execu- 
tion against  the  goods  and  chattels  of  the 
plaintiff  liable  to  execution,"  —  being  required 
by  the  statute,  must  be  inserted,  without  re- 
gard to  the  nature  of  the  property  replevied : 
Phenix  v.  Clark,  2  M.  827. 

181.  The  affidavit  stated  that  the  goods 
had  not  been  "seized  under  execution  in 
attachment  against  the  goods  and  chattels 
of  this  deponent  liable  to  execution,"  etc., 
whereas  the  word  "or"  should  have  been 
used  instead  of  "  in,"  and  instead  of  the  words 
"this  deponent"  the  plaintiff  should  have 
been  described,  inasmuch  as  the  deponent  was 
not  the  plaintiff.  Held,  that  these  defects 
were  merely  clerical,  and  were  waived  by 
pleading  the  general  issue :  Baker  v.  Dubois, 
32  M.  92. 

18a.  Under  B.  &  1838,  where  defendant's 
christian  name  was  stated  incorrectly  (James 
for  Joseph)  in  the  affidavit,  the  court  might, 
after  service  of  the  writ  and  before  the  execu- 
tion of  the  replevin  bond,  permit  the  plaintiff 
to  file  a  new  affidavit,  and  thereupon  to 
amend  the  writ  by  inserting  the  true  name : 
Parks  v.  Barkham,  1  M.  95. 

183.  Mere  clerical  defects  in  an  affidavit 
annexed  to  a  writ  of  replevin  are  waived  by 
pleading  to  the  merits:  Baker  v.  Dubois,  82 
M92. 

184.  Where  defendant  in  replevin  is  per- 
sonally served,  but  nothing  is  taken  on  the 
writ,  the  action  becomes  merely  personal ;  and 
by  appearing  and  joining  issue  and  allowing 
the  case  to  be  adjourned  from  time  to  time 
without  objection,  he  waives  the  right  to  have 
the  writ  set  aside  for  defects  in  the  affidavit 
and  bond:  Clark  v.  Dunlap,  50  M.  492. 

Presumption  that  affidavit  correctly  states 
value,  see  supra,  §§  6,  8. 

IX.  Replevin  bonds. 

(a)  In  general. 

185.  Plaintiff  in  replevin  is  not  bound  to 
give  a  bond  as  a  condition  to  maintaining  his 
action :  McBrian  v.  Morrison,  55  M.  851. 

186.  Whether,  in  replevin  for  distrained 
beasts,  the  replevin  bond  can  be  given  before 
appraisal,  quere;  but,  if  so  given,  any  objection 
to  the  irregularity  is  waived  by  pleading  iss>u- 
ably  and  going  to  trial  on  the  merits;  and 
where  the  jury  has  found  that  there  was  no 
right  in  defendant,  the  bond's  irregularity 
could  not  prejudice  him  and  could  not  affect 
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the  judgment :  Pistorius  v.  Swarthout,  67  M. 
186. 

187.  As  H.  S.  §  8824  allows  a  replevin  bond 
to  be  signed  by  some  one  in  behalf  of  the 
principal,  such  bond  may  be  sufficient  though 
signed  by  none  but  sureties:  CahilVs  Appeal, 
48  M.  616. 

188.  A  replevin  bond  containing  the  prin- 
cipal's name  in  the  body  of  it,  but  not  signed 
by  him,  is  nevertheless  valid  as  against  the 
surety  if  delivered  by  the  latter  with  the  in- 
tention that  it  shall  be  effective  and  binding 
without  the  principal's  signature :  Ibid.  See 
Green  v.  Kindy,  48  M.  279. 

189.  A  bond  in  replevin  taken  by  the  deputy 
sheriff  in  his  own  name  is  in  substantial  com- 
pliance with  the  statute :  Wheeler  v.  Wilkins, 
19  M.  78. 

190.  Where  a  justice  of  the  peace  issued  a 
writ  of  replevin  before  any  bond  had  been 
filed  by  the  plaintiff,  and  approved  it  next  day 
under  a  misapprehension  as  to  a  surety's  quali- 
fications, it  was  held  that  §  6867  would  not 
prevent  the  defendant  from  excepting  to  the 
sureties :  Johnson  v.  Stilson,  42  M.  641. 

191.  The  sheriff  in  a  replevin  suit  is  not  au- 
thorized or  directed  by  the  statute  to  deliver 
to  the  plaintiff  the  property  seized  upon  the 
writ  until  the  plaintiff  furnishes  him  a  bond 
with  sureties  of  undoubted  sufficiency.  He 
accepts  them,  when  excepted  to,  at  his  peril, 
unless  directed  to  do  so  by  the  court  or  the 
defendant:  People  v.  Lee,  66  M.  667  (April  28, 
•87). 

192.  The  failure  of  the  sureties  in  a  replevin 
bond  to  justify  their  responsibility  in  writing 
upon  such  bond  is  not  jurisdictional,  and  is 
waived  when  not  seasonably  objected  to: 
Hatch  v.  Christmas,  68  M.  84. 

198.  It  is  competent,  in  giving  a  statutory 
replevin  bond,  to  add  to  the  condition  a  cove- 
nant of  the  same  tenor,  and  to  bring  action 
upon  it  in  case  of  a  breach.  In  such  an  action 
damages  should  be  recovered  instead  of  the 
penalty  of  the  bond :  Prentiss  v.  Spalding,  2 
D.  84. 

194.  Under  R.  S.  1888  the  court  could  not 
compel  the  plaintiff  to  file  a  new  replevin 
bond:  Lynch  v.  Bruce,  2  D,  128.    But  see  H.  S. 


195.  Where  bond  is  given  it  stands  to  de- 
fendant in  place  of  the  property  until  the  suit 
is  finally  determined,  and  meanwhile  he  can- 
not contest  plaintiffs  right  of  possession :  Ford 
v.  Bushor,  48  M.  684. 

196.  And  plaintiffs  right  to  possession  con- 
tinues even  after  judgment  for  defendant  aid 
while  the  case  is  pending  in  the  circuit  court 
on  certiorari:  Clark  v.  West,  28  M.  242. 


197.  Sureties  on  a  replevin  bond  are  not 
parties  to  the  action  in  replevin  and  have  no 
control  over  it:  Lindner  v.  Brock,  40  M.  619. 

(b)  Actions  on    replevin    bonds/  de- 
fences; recovery. 

198.  The  sheriffs  return  to  a  writ  of  re- 
plevin, certifying  that  the  plaintiff  in  replevin 
had  not  filed  a  bond,  is  conclusive  upon  all  the 
parties  to  the  replevin  suit,  and  defeats  an  ac- 
tion upon  an  alleged  bond:  Green  v.  Kindy, 
43  M.  279. 

199.  Where  plaintiff  in  replevin  before  a 
justice  takes  an  appeal,  his  appeal  bond  gives 
defendant  a  cumulative  security  which  does 
not  supersede  that  furnished  by  the  bond  in 
replevin :  Brabon  v.  Pierce,  84  M.  89. 

200.  Removal  of  the  cause  to  another  court 
does  not  discharge  the  sureties  on  a  replevin 
bond,  where  the  removal  law  was  in  force 
when  the  bond  was  given :  Reusch  v.  Demass, 
84  M.  96. 

201.  An  action  on  a  replevin  bond  based 
upon  a  lawful  judgment  cannot  be  defeated 
on  the  ground  that  the  judgment  was  entered 
by  consent:  Estey  v.  Harmon,  40  M.  645. 

202.  But  where  a  plaintiff  in  replevin  made 
a  secret  and  fraudulent  agreement  that  judg- 
ment might  be  entered  for  defendant,  to 
whom  the  replevin  bond  was  afterwards  as- 
signed, held,  that  the  sureties  were  dis- 
charged from  their  liability  thereon,  and 
might  have  an  action  thereon  enjoined: 
Wright  v.  Hake,  88  M.  526. 

203.  One  who  replevies  property  trans^ 
ferred  to  him  in  fraud  of  creditors,  and  levied 
upon  accordingly,  cannot  after  suffering  judg- 
ment in  replevin  enjoin  a  suit  on  the  replevin 
bond,  on  the  ground  that  the  debtor  has  made 
a  composition  with  creditors  and  thereby  re- 
covered his  assets:  Jacobson  v.  Metzgar,  43 
M.408. 

.  204.  The  obligation  of  the  surety  in  a  re- 
plevin bond  is  determined  by  the  statute,  and 
cannot  be  enlarged  by  the  fact  that  circum- 
stances, accidental  or  otherwise,  render  a 
judgment  in  replevin  impossible:  Scott  v. 
Scott,  60  M.  872. 

205.  If  a  replevin  suit  abates  through  no 
fault  of  plaintiff,  as  by  the  justice's  removal 
from  his  township,  defendant's  remedy  is  not 
upon  the  bond,  but  he  may  bring  replevin  or 
trover:  Kidder  v.  Merryhetc,  82  M.  470. 

206.  So  where  the  replevin  suit  was  abated 
by  the  justice's  failure  to  appear  at  his  office 
on  the  return  day  of  the  writ,  suit  could  not 
be  brought  on  the  bond ;  but  other  remedies 
might  be  resorted  to  if  plaintiff  in  replevin 
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should  detain  the  goods:  Scott  v.  Scott,  50  M. 
872. 

207.  After  judgment  for  the  defendant  in 
replevin,  an  execution  was  issued  in  form  in 
assumpsit,  and  purporting  to  be  in  favor  of  a 
plaintiff.  It  was  not  amended,  but,  after  re- 
turn unsatisfied,  the  replevin  bond  was  sued. 
It  was  held  that  this  could  not  be  considered 
an  execution  on  the  judgment,  and  that  con- 
sequently no  liability  upon  the  replevin  bond 
was  created  by  its  return :  WiUiams  v.  Vail, 
9  H.  163. 

208.  There  is  no  liability  on  a  replevin  bond 
without  proof  of  execution  in  the  action ;  the 
judgment  should  also  be  put  in  evidence: 
Phillips  v.  Waterhouse,  40  M.  278. 

200.  But  in  declaring  in  an  action  on  a  re- 
plevin bond,  the  issue  and  return  of  execu- 
tion in  the  replevin  suit  need  not  be  averred : 
Jamison  v.  Haire,  20  M.  207. 

210.  Where  action  was  brought  on  a  re- 
plevin bond  against  all  the  obligors,  two  of 
whom  were  defaulted,  and  the  plaintiff,  in- 
stead of  proceeding  to  trial  as  to  the  others, 
discontinued  as  to  them  and  took  judgment 
against  those  who  were  defaulted,  this  action 
was  held  erroneous :  Window  v.  Herrick,  9  H. 
880. 

211.  A  replevin  bond,  when  judgment  is 
given  for  the  return  of  the  property,  binds  one 
to  take  active  measures  to  surrender  it,  and 
not  simply  to  passively  submit  to  a  forcible 
taking  of  it  by  legal  process ;  obligors  on  such 
a  bond,  who  have  declined  on  demand  by  an 
officer  armed  with  a  proper  writ  to  make  such 
surrender,  cannot,  when  sued  on  their  obliga- 
tion, set  up  in  defence  the  failure  of  the  officer 
to  find  and  seize  the  property ;  this  would  per- 
mit them  to  take  advantage  of  their  own 
wrong:  Jennisonv.  Haire,  29  M.  207. 

212.  Plaintiffs  in  replevin,  against  whom  a 
judgment  for  a  return  of  the  property  has 
been  rendered,  are  estopped,  when  sued  upon 
their  replevin  bond,  from  setting  up  in  de- 
fence any  infirmity  in  the  proceedings  by 
which  they  obtained  the  possession  of  the 
property:  Ibid. 

213.  In  an  action  on  a  replevin  bond,  the 
judgment  in  the  replevin  suit  for  a  return  of 
the  property  cannot  be  impeached  as  evidence 
for  lack  of  proof  that  any  affidavit  accompa- 
nied the  writ  of  replevin:  it  would  be  pre- 
sumed, in  aid  of  such  judgment  of  a  court  of 
record,  that  all  the  proceedings  essential  to  its 
validity  were  taken :  Ibid. 

214.  Defendant  in  action  on  a  replevin 
bond  can  show  that  the  principal  obligor  had 
property  in  the  county  where  the  judgment 
in  replevin  was  entered  which  was  subject  to 


execution  at  the  time  of  the  judgment,  and 
that  the  plaintiff,  under  a  private  arrangement 
with  him,  released  him  for  a  consideration  and 
relied  on  the  sureties:  Greenlee  v.  Lowing,  86 
M.  68. 

216.  Dealings  with  the  principal  obligor  in 
a  replevin  bond  for  her  discharge,  without 
the  assent  of  the  sureties  therein,  will  release 
the  sureties;  and  instructions  to  the  sheriff, 
whether  consistent  with  the  release  or  not, 
could  not  change  the  legal  effect  of  the  agree- 
ment previously  made:  Ibid. 

216.  Where  a  judgment  in  replevin  is  ren- 
dered on  a  waiver  of  a  return  for  the  value  of 
the  property,  all  proper  questions  must  be 
litigated  on  the  assessment  of  damages,  and 
are  not  afterwards  open  in  an  action  on  the 
replevin  bond:  Williams  v.  Vail,  9  M.  162; 
Ryan  v.  Akeley,  42  M.  616 ;  Pearl  v.  Oarlock, 
61  M.  419. 

217.  If  the  pendency  of  bankrupt  proceed- 
ings invalidates  a  levy  they  should  be  shown 
in  an  action  of  replevin  to  recover  the  value 
of  the  goods  levied  on,  and  not  withheld  to  be 
litigated  in  proceedings  relating  to  the  replevin 
bond :  Jaoobson  v.  Metzgar,  48  M.  408. 

218.  In  an  action  on  a  replevin  bond  it  can- 
not be  shown  that  property  already  adjudged 
to  belong  to  the  principal  in  the  bond  was 
really  only  held  by  him  to  sell  on  commission : 
Henry  v.  Ferguson,  66  M.  899. 

219.  A  finding  in  a  replevin  suit  of  general 
ownership  in  a  specified  person  is  only  to  de- 
termine rights  between  the  parties  to  that 
suit,  and  is  not  so  conclusive  in  a  subsequent 
suit  on  the  replevin  bond  as  to  establish  bis 
right  to  mortgage  the  property,  especially  if 
the  mortgage  postdated  ownership:  Ibid. 

220.  Where  property  attached  was  replevied 
by  a  third  party,  and  the  defendant  in  replevin 
took  judgment  by  default,  it  was  held  that  as 
against  the  plaintiff  the  judgment  showed 
that  the  defendant  in  attachment  had  a  lev- 
iable interest  that  would  bind  him  and  his 
sureties  in  an  action  on  the  replevin  bond: 
Ryan  v.  Akeley,  42  M.  616. 

221.  A  replevin  bond  in  justice's  court  cov- 
ers costs  recovered  by  defendant  on  appeal ;  it 
is  not  satisfied  by  a  return  of  the  property,  with 
costs,  on  judgment  by  the  justice :  Srabon  v. 
Pierce,  84  M.  89. 

222.  A  replevin  bond  covers  the  costs  of 
all  courts,  even  though  the  case  be  removed  on 
certiorari  from  before  a  justice,  if  a  final 
judgment  on  writ  of  error  awards  costs  of  all 
the  courts :  Monroe  v.  Heintzman,  46  M.  12. 

228.  In  an  action  against  the  sureties  in  a 
replevin  bond,  no  judgment  can  be  recovered 
for  an  amount  exceeding  the  penalty  and  costs 
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of  suit ;  and  an  allowance  of  interest  beyond 
the  penalty,  from  the  time  of  breach  of  the 
condition,  is  erroneous :  Fraser  v.  Little,  13  M. 
195. 

224.  Where  plaintiff  in  replevin  is  non- 
suited, defendant,  if  he  waive  a  return  of  the 
property,  is  entitled  to  a  judgment  for  its  full 
value.  And  in  an  action  upon  the  replevin 
bond  afterwards,  the  measure  of  damages  is 
the  amount  of  the  judgment ;  and  the  obligors 
cannot  show,  in  mitigation  of  damages,  that 
defendant  in  replevin  Was  but  a  part  owner  of 
the  property  (but  see  H.  S.  §  8354):  Williams 
v.  Vail,  9  M.  162. 

225.  Under  H.  S.  §  8854,  which  permits  de- 
fendants in  a  suit  on  a  replevin  bond  to  show, 
in  mitigation  of  damages  the  extent  of  plaint- 
iff's special  interest,  it  is  held  admissible,  in  an 
action  by  a  sheriff  on  a  bond  conditioned  for 
the  return  of  property  which  he  had  held  un- 
der attachments,  to  show  that  the  attachment 
debtor  had  been  adjudged  bankrupt  and  an 
assignee  had  been  appointed  for  him  before 
execution  had  issued  in  the  attachment  cases. 
Such  evidence  does  not  dispute,  but  admits, 
the  debtor's  title,  and  the  sureties  are  not 
therefore  estopped  from  giving  it:  Lindner  v. 
Brock,  40  M.  618. 

226.  Sureties  in  a  suit  on  replevin  bond 
conditioned  to  return  property  that  had  been 
held  by  the  sheriff  under  attachment  may 
show  in  mitigation  of  damages  that  the  de- 
mand on  which  the  attachment  was  taken  out 
had  been  afterwards  paid :  Ibid. 

227.  Defendants  in  a  suit  brought  by  the 
sheriff  on  a  replevin  bond  may  show  that  after 
the  property  had  been  taken  from  him  he  had 
seized  and  sold  part  of  it  on  other  writs :  Ibid. 

228.  A  sheriff  suing  on  a  replevin  bond  is 
equitably  entitled  to  not  more  than  will  in- 
demnify him ;  and  he  was  not  damnified  by 
proceedings  against  him  in  replevin  for  prop- 
erty in  which  he  had  no  special  interest :  Ibid. 

220.  H.  S.  §  8354,  providing  that  in  an  ac- 
tion on  the  replevin  bond  the  defendants  may 
show  that  the  obligee  had  only  a  special  prop- 
erty, only  applies  where  the  obligee  has  taken 
judgment  for  a  return  of  the  property  and 
sues  on  the  bond  to  recover  its  value ;  and  it 
cannot  apply  where  the  value  is  not  sued  for: 
Ryan  v.  Akeley,  42  M.  516. 

230.  The  plaintiff  in  replevin  suffered  judg- 
ment by  default,  and  the  defendant  waived  re- 
turn and  had  his  damages  assessed.  Held  that, 
in  suing  on  the  replevin  bond,  the  defence 
could  not  introduce  evidence  in  reduction  of 
the  judgment  in  replevin,  as  allowed  by  H.  S. 
§  8354  in  cases  where  judgment  had  been 
taken  for  a  return :  Ibid. 


231.  In  an  action  on  a  replevin  bond  a 
surety  thereon  who  has  become  owner  of  a 
judgment  under  which  a  valid  levy  was  made 
is  entitled  to  have  the  amount  of  the  judgment 
deducted  from  the  value  of  the  replevied 
property  if  the  claim  was  not  presented  with 
those  on  which  the  lien  was  grounded.  So, 
also,  property  owned  by  the  principal  in  the 
bond  may  be  deducted,  though  included  in  the 
lien,  if  it  had  not  belonged  to  the  execution 
defendant  and  had  gone  to  a  bona  fide  holder : 
Henry  v.  Ferguson,  55  M.  899. 

232.  It  seems  that  when  sued  on  a  replevin 
bond  the  sureties  are  entitled  to  reduce  the 
judgment  in  replevin  by  showing  that  they 
had  a  special  interest  in  the  property ;  as,  e.  g. , 
that  one  of  them  held  a  chattel  mortgage  on 
it  which  antedated  the  levy  on  which  the  salt 
was  grounded :  Henry  v.  Quackenbush,  48  ML 
416. 

233.  A  defendant  in  replevin  should  not  re- 
cover upon  the  replevin  bond  more  than  his 
legal  damages.  If  he  had  merely  a  possessory 
or  partial  interest  in  the  property,  and  was  in 
no  position  to  hold  the  entire  interest  for  some 
one  else,  he  should  not  recover  the  full  value: 
Pearl  v.  Oarlock,  61  M.  419. 

X.  Dismissal. 

234.  Failure  to  give  bond  in  replevin  is  no 
ground  for  dismissing  the  suit,  which  can  still 
be  tried  on  the  merits :  McOuire  v.  Galligan, 
57  M.  89. 

235.  An  officer  who  has  seized  goods  by 
virtue  of  legal  process  is  a  merely  nominal  de- 
fendant to  an  action  of  replevin  for  them ;  and, 
unless  the  real  party  in  interest  has  refused  to 
indemnify  him,  cannot  prejudice  the  hitter's 
rights  by  stipulating  with  the  plaintiff  for  the 
dismissal  of  the  suit  without  judgment :  Cas- 
per v.  Kent  Circuit  Judge,  45  M.  251. 

236.  It  is  erroneous  to  dismiss  a  writ  of  re- 
plevin on  motion  based  upon  affidavits  on  the 
ground  that  defendant  was  a  deputy-sheriff 
and  that  the  writ  was  directed  to  the  sheriff 
and  served  by  another  deputy,  that  the  writ 
was  issued  without  authority  of  law,  and  that 
the  service  was  unlawful  and  irregular  and 
gave  the  court  no  jurisdiction ;  such  questions 
are  not  properly  triable  on  affidavits,  but 
should  in  some  way  be  brought  to  trial  on  evi- 
dence upon  an  issue  of  fact.  Whether  they  are 
triable  under  the  general  issue  or  should  be 
made  the  subject  of  a  plea  in  abatement, 
quere:  Jewell  v.  Lamoreaux,  30  M.  155. 

237.  Dismissal  of  a  writ  of  replevin  amounts 
to  judgment  of  nonsuit:  Stall  v.  Diamond,  87 
M.  429;  Humphrey  v.  Bayn,  45  M.  565. 
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338.  A  writ  of  error  is  the  proper  remedy- 
to  review  the  decision  of  a  circuit  judge  dis- 
missing a  writ  of  replevin  and  quashing  all 
proceedings  with  costs  on  a  motion :  Jewell  v. 
Lamoreaux,  £0  M.  155. 

XI.   PLEADINGS. 

289.  The  forms  prescribed  by  statute  for 
actions  of  replevin  are  applicable  alike  to  jus- 
tices' courts  and  courts  of  record:  Elliott  v. 
Whitmore,  6  M.  583. 

240.  Oral  pleadings  are  admissible  in  jus- 
tice's court:  Smith  v.  Dodge,  37  M.  854. 

241.  In  replevin  for  property  taken  in  exe- 
cution, and  claimed  by  plaintiff  as  exempt, 
the  declaration  need  not  specifically  set  out 
the  character  of  the  property  so  as  to  show  the 
exemption:  Elliott  v.  Whitmore,  5  M.  582. 

242.  A  count  that  the  plaintiff  "was  law- 
fully possessed  as  of  his  own  property  of  one 
certain  gray  mare,  and  was  lawfully  possessed 
as  aforesaid  of  two  yearling  colts,"  suffi- 
ciently avers  the  ownership  of  the  plaintiff  in 
the  colts:  Hasoeig  v.  Tripp,  20  M.  216. 

243.  A  surety  who,  having  paid  hie  princi- 
pal's debt,  sues  in  replevin  for  an  article  to  a 
lien  upon  which  he  has  been  subrogated,  need 
not  allege  an  assignment  in  his  declaration : 
ifyres  v.  Yaple,  60  M.  839. 

244.  In  replevin  a  plea  in  abatement  was 
interposed,  setting  up  the  pendency  of  a  prior 
suit  in  replevin,  by  virtue  of  the  writ  in  which 
the  property  in  controversy  was  taken  and 
held  by  one  of  the  defendants  as  sheriff.  The 
plea  did  not  allege  that  any  affidavit  was  at- 
tached to  the  writ  in  the  first  suit,  or  that  the 
writ  commanded  the  sheriff  to  take  the  prop- 
erty in  controversy.  Held,  that  the  plea  was 
insufficient  on  both  grounds :  Belden  v.  Laing, 
8M.  500. 

246.  A  plea  in  abatement  that  defendant 
took  the  goods  as  deputy  United  States  mar- 
shal on  an  execution  issued  out  of  the  federal 
circuit  court  against  a  third  person  named  is 
bad  on  demurrer  if  it  fails  to  allege  that  the 
execution  was  issued  on  any  judgment,  or 
that  any  judgment  had  been  obtained  against 
either  the  plaintiff  in  replevin  or  the  defend- 
ant in  the  execution,  or  that  the  property  had 
been  levied  upon  as  belonging  to  the  defend- 
ant in  execution:  Heyman  v.  Covett,  86  M. 
157. 

246.  A  plea  in  abatement  to  an  action  of 
replevin  for  goods  seized  on  an  execution  is- 
sued against  a  third  person  merely  alleged 
that  defendant  seized  them  under  a  certain 
described  execution,  without  also  alleging 
that  they  were  seized  as  the  property  of  the 
Vol.  H- 80 


defendant  named  therein  or  were  liable  to 
seizure  for  his  debt;  whether  sufficient,  qucre: 
Carew  v.  Matthews,  41  M.  576. 

247.  A  plea  in  abatement  to  a  suit  in  re- 
plevin asserted  that  defendant  had  seized  and 
held  the  gocds  as  deputy-sheriff.  Demurrer 
to  the  plea  was  overruled,  return  waived  and 
judgment  given  for  defendant  Held,  that 
the  plea  should  hare  stated  facts,  and  not 
merely  matters  of  conclusion,  so  that  the  court 
could  have  determined  whether  the  defend- 
ant's seizure  and  custody  were  lawful,  and 
what  became  of  the  property  after  it  was 
seized  on  the  writ  of  replevin,  in  default  of 
which  the  demurrer  should  have  been  sus- 
tained and  judgment  given  that  defendant 
answor  over:  Dubois  v.  Hutchinson, 40  M.  262. 

248.  Whether  the  defence  that  the  property 
sought  to  be  replevied  was  held,  at  the  time  of 
the  commencement  of  the  replevin  suit,  under 
the  process  of  another  court,  should  not  be 
pleaded  in  abatement  to  the  jurisdiction  rather 
than  in  bar,  qttere:  Weber  v.  Henry,  16  M.  899. 

240.  In  replevin  by  one  plaintiff  against 
three  defendants,  plea  in  abatement  was  inter- 
posed of  a  prior  action  in  replevin  by  two  of 
the  defendants  against  the  plaintiff  and  an- 
other, by  virtue  of  which  the  other  defendant 
as  sheriff  took  and  detained  the  property. 
Held,  that  the  issues  in  the  two  cases  were  not 
identical,  as  the  possessory  rights  of  the  sheriff 
under  his  writ,  if  valid,  could  not  be  impaired 
or  affected,  although  the  plaintiff  in  the  pres- 
ent suit  should  show  a  perfect  title  as  against 
the  other  defendants,  the  plaintiffs  in  the  first 
suit :  Belden  v.  Laing,  8  M.  500. 

260.  Under  R.  S.  1888,  as  amended  by  laws 
of  1889,  p.  280,  the  general  issue  put  in  issue 
every  fact  stated  in  the  declaration  necessary 
to  sustain  the  plaintiff's  action,  and  not  the 
detention  of  the  property  only :  Loomis  v.  Fos- 
ter, 1  M.  165. 

251.  The  defence  that  the  property  was 
taken  under  legal  proceeding  against  a  third 
person  claimed  to  be  the  owner  thereof  is 
admissible  under  the  general  issue  without 
notice:  Snook  v.  Davis,  6  M.  156;  Craig  v. 
Grant,  6  M.  447. 

262.  Anything  going  to  show  that  plaintiff 
had  no  right  to  the  possession  when  he  began 
suit  is  admissible  under  the  general  issuer 
Belden  v.  Laing,  8  M.  500 ;  Singer  Manuf.  Co. 
v.  Benjamin,  55  M.  880. 

253.  No  special  plea  or  notice  of  lien  is  nec- 
essary in  replevin  proceedings.  If  the  facts 
make  out  a  lien  judgment  may  be  given  for 
it:  Oratwick  Lumber  Co.  v.  Lewis,  66  M.  533 
(June  28,  *87). 

264.  Under  the  plea  of  the  general  issue, 
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without  notice,  defendant  may  abow  bis  offi- 
cial character  as  special  administrator,  and 
that  as  such  he  claims  to  hold  the  property 
replevied :  Singer  Manuf.  Co.  v.  Benjamin,  55 
M.  830. 

265.  By  pleading  the  general  issue,  where 
the  affidavit,  writ  and  declaration  allege  value 
under  $100,  defendant  admits  a  justice's  juris- 
diction and  cannot  afterwards  question  it  on 
the  ground  that  the  value  of  the  property  ex- 
ceeded the  jurisdictional  limit  of  $100:  Hen- 
derson v.  Desborough,  28  M.  170. 

256.  Where  the  notice  of  special  defence  in 
replevin  for  timber  merely  puts  in  issue  the 
title  to  the  land  at  the  time  the  timber  was 
cut,  the  existence  of  a  remedy  by  way  of  ac- 
tion for  waste  is  not  in  question:  Hess  v. 
Griggs,  48  M.  897. 

257.  Replevin  was  brought  in  justice's 
court  designating  defendant  by  his  surname 
and  by  the  initials  of  his  christian  name.  No 
misnomer  was  pleaded,  and  judgment,  which 
was  rendered  for  plaintiff,  was  appealed  by 
defendant  in  his  full  name,  after  pleading  to 
the  merits  below.  Held,  that  the  informality 
was  no  longer  material :  Baldwin  v.  Talbot,  48 
M.  11. 

258.  In  replevin  a  defective  description  of 
the  property  must  be  taken  advantage  of  by 
special  demurrer,  as  it  would  be  held  sufficient 
after  verdict,  avowry,  or  plea  of  property  in 
defendant:  Stevens  v.  Osman,  1  M.  93. 

250.  A  motion  to  quash  the  writ  of  re- 
plevin in  a  cross-suit  is  not  the  proper  pro- 
cedure for  getting  rid  of  the  cross-action.  The 
second  proceeding  may  be  shown  in  bar  of 
the  first,  or  the  defendant  in  the  cross-writ 
can  plead  in  abatement  if  he  wishes  to  raise 
the  question  at  the  outset:  Fisher  v.  Marquette 
Circuit  Judge,  58  M.  450. 

XII.  Evidence;  defences. 

260.  A  plaintiff  in  replevin  in  opening  his 
case  should  set  forth  any  special  or  proprietary 
interest  on  which  he  relies,  and  not  rest  it  on 
a  mere  presumption  of  possession ;  he  should 
not  reserve  evidence  of  his  special  interest  to 
make  out  a  new  case,  if  necessary,  by  way  of 
rebutting  evidence  that  the  real  right  of  pos- 
session was  in  another:  Woolston  v.  Smead, 
42  M.  54. 

261.  Whether  plaintiff  in  replevin  need 
show  that  the  property  taken  on  the  writ  was 
the  same  as  described  in  the  declaration,  where 
there  was  a  variance  in  description  between 
the  writ  and  the  certificate  of  appraisal,  quere: 
Burrows  v.  Bailey,  34  M.  64. 

262.  In  replevin  for  shingles  claimed  by 


both  parties  to  have  been  purchased  from  the 
mill-operators  who  cut  them,  the  burden  of 
proving  title  is  not  shifted  from  plaintiff  to 
defendant  because  of  the  operators'  wrong- 
doing in  selling  their  shingles  twice  and  mix- 
ing them :  Marthinson  v.  Wagner,  63  M.  543. 

263.  When  replevin  is  brought  for  exempt 
property  seized  under  execution,  plaintiff 
must  prove  every  fact  necessary  to  establish 
the  legal  conclusion  that  the  property  is  ex- 
empt: QDonneU  v.  Segar,  25  M.  367. 

264.  Under  the  ordinary  declaration  plaint- 
iff may  show  that  the  property  replevied  was 
exempt  from  the  execution  whereunder  de- 
fendant held  it:  Elliott  v.  Whitmore,  5  M. 532. 

265.  Anything  going  to  show  that  the 
plaintiff  had  no  right  to  the  possession  when 
he  commenced  his  suit  is  a  complete  bar  to 
the  action  and  is  to  be  admitted  in  evidence: 
Belden  v.  Laing,  8  M.  500;  Clark  v.  West,  23 
M.  24>. 

266.  As,  that  the  defendant  lawfully  held 
the  property  as  against  the  plaintiff  by  virtue 
of  a  prior  writ  of  replevin :  Ibid, 

267.  Where,  during  pendency  before  a  jus- 
tice of  a  suit  in  replevin,  possession  has  been 
awarded  to  one  of  the  parties,  he  is  entitled 
to  it  as  against  the  other  while  the  suit  is 
pending,  subject  only  to  interruption  by  serv- 
ice of  a  precept  to  return  the  property ;  and  if 
the  suit  is  decided  against  him  and  he  gives 
due  notice  of  his  intention  to  remove  the 
cause,  as  by  certiorari,  he  has  still  the  right 
to  retain  possession  after  completing  the  re- 
maining steps  required  by  law  for  such  re- 
moval. The  completion  of  such  steps  suspends 
the  further  operation  of  the  justice's  judgment 
and  leaves  the  writ  by  which  the  suit  was  be- 
gun in  legal  force.  And  where  one  had  sur- 
rendered the  property  upon  a  precept  issued 
after  he  had  declared  his  intention  to  remove 
the  cause,  it  was  held  that  he  was  thereafter 
at  liberty  to  regain  possession  by  his  own  act, 
if  he  could  do  so  peaceably  and  without  per- 
sonal interference.  And  held,  also,  that,  for 
his  protection,  the  proceedings  for  removal 
and  the  judgment  for  reversal  in  the  higher 
court  related  back  to  the  time  of  giving  no- 
tice, and  that  in  a  suit  in  cross-replevin  no 
plea  puis  darrein  continuance  was  needed  to 
support  evidence  of  such  judgment  of  re- 
versal, though  granted  after  the  last  continu- 
ance: Clark  v.  West,  23  M.  243. 

268.  In  replevin  it  is  competent  to  disprove 
plaintiffs  title  to  the  goods,  and  one  way  to  do 
this  is  to  show  that  some  one  else  owns  them : 
Nicholson  v.  Dyer,  45  M.  610. 

269.  Replevin  is  a  possessory  action,  and, 
as  a  general  role,  a  party  in  actual  and  undis- 
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puted  possession  of  property  cannot  be  re- 
quired, as  against  a  mere  intruder,  to  show 
how  he  became  possessed  of  the  title,  or  even 
that  he  has  any  title;  but  where,  instead  of 
proving  possession,  the  plaintiffs  undertake  to 
prove  title  deduced  from  a  third  person,  and 
the  evidence  as  to  possession  is  merely  inci- 
dental to  the  question  of  title,  the  case  turns 
upon  the  question  whether  there  had  been  a 
completed  sale:  Hatch  v.  Fowler,  28  M.  205. 

270.  Defendant  in  replevin  cannot  object 
that  plaintiff  acquired  title  by  an  abuse  of  con- 
fidence, so  long  as  the  person  from  whom  he 
acquired  it  does  not  complain :  Town  v.  Tabor, 
84  M.  282. 

271.  Where  replevin  against  a  sheriff  hold- 
ing under  attachments  is  brought  by  one  who 
claims  by  virtue  of  chattel  mortgages  and 
sales  thereunder,  it  is  a  full  defence  to  show 
that  plaintiff  acquired  his  rights  with  knowl- 
edge of  the  antecedent  rights  of  the  attach- 
ing creditors:  Barmon  v.  Clippert,  58  M.  877. 

272.  Whether  the  ousted  owner  of  a  free- 
hold sued  in  replevin  for  logs  cut  by  his  dis- 
seizor may  not  show  the  true  title,  quere: 
Busch  v.  Nester,  62  M.  381. 

27  S.  Where  the  owner  of  land  wherefrom 
trees  have  been  cut  is  sued  in  replevin  for  the 
logs  by  one  who  claims  to  have  been  in  posses- 
sion of  the  land  in  good  faith  under  a  tax-deed, 
he  may  assert  his  title  in  defence  though  it 
has  not  been  established  in  an  action  of  eject- 
ment: Busch  v.  Nester,  70  M.  525. 

274.  Defendant  may  testify  that  he  pointed 
out  plaintiff's  property,  as  bearing  on  such 
confusion  of  goods  as  justified  seizure  of  the 
whole:  Sleight  v.  Henning,  12  M.  371. 

276.  Defendant  in  replevin  for  goods  sold 
him  under  written  lien  for  payment  may  show 
that  before  demand  he  sold  the  property  to 
specified  third  persons,  not  parties  to  the  rec- 
ord and  ignorant  of  any  lien  on  the  goods,  no 
notice  of  any  lien  having  been  on  file:  McMor- 
ran  v.  Murphy,  68  M.  246. 

276.  In  replevin  by  a  mortgagee  for  chattels 
held  under  attachment  and  execution  levies, 
the  fact  that  plaintiff,  after  getting  possession, 
sold  the  chattels  on  foreclosure  and  bid  them 
in  himself,  is  admissible  to  show  that  this  was 
his  purpose  in  demanding  them:  Wilson  v. 
Montague,  57  M.  638. 

277.  In  replevin  for  property  seized  in  sat- 
isfaction of  a  village  tax  regularly  assessed, 
the  validity  of  the  village's  organization  and 
charter,  w hereunder  it  has  acted  without  ques- 
tion for  twelve  years,  cannot  be  attacked: 
Cos  v.  Gregory,  53  M.  19. 

278.  In  replevin  for  goods  wrongfully  at- 
tached the  fact  that  defendant  in  attaching 


them  was  a  wrong-doer  in  respect  to  some 
third  person  can  form  no  basis  for  investiga- 
tion or  judgment:  Tandler  v.  Saunders,  56  M. 
142. 

279.  In  replevin  against  a  constable  for 
property  taken  by  him  on  an  attachment 
against  a  third  person,  it  was  held  no  error  to 
exclude  a  defence  baaed  upon  contract  rights 
in  the  attaching  plaintiff,  so  long  as  the  con- 
tract gave  possession  to  another,  and  it  did 
not  fairly  appear  that  the  constable  was  in- 
structed to  bold  on  the  footing  of  such  rights, 
and  no  such  rights  were  asserted  in  answer  to 
the  demand  preceding  replevin:  Town  v. 
Tabor,  84  M.  262. 

280.  A  sheriff  in  possession  under  a  fraudu- 
lent levy  may,  when  the  goods  are  replevied 
from  him  by  a  purchaser  from  the  execution 
debtor,  show  in  defence  that  the  sale  by  such 
debtor  was  fraudulent  as  against  his  creditors : 
Pierce  v.  Hill,  85 II  104. 

281.  An  assignee  replevying  from  a  con- 
stable who  had  levied  under  an  execution 
against  the  assignor  may  be  cross-questioned 
as  to  his  pecuniary  responsibility  where  the 
purpose  is  to  show  that  the  assignment  was  a 
fraud:  Jennings  v.  Prentice,  89  M.  421. 

282.  Where  a  defendant,  in  an  action  of 
replevin,  rests  his  claim  to  the  property  upon 
a  seizure  as  constable  by  virtue  of  an  execu- 
tion, he  must,  before  proving  tbe  execution, 
show  a  valid  judgment  upon  which  it  issued ; 
and  he  will  fail  to  establish  any  right  to  the 
property  by  virtue  of  the  levy  if  it  appears 
that  the  judgment  was  void  or  had  been  paid  . 
before  the  issuing  of  the  execution :  Beach  v. 
Botsford,  ID.  199;  Qidday  v.  WUherspoon, 
85  M.  868. 

283.  In  replevin  against  a  constable  claim- 
ing under  a  levy  of  execution,  the  defendant 
can  recover  the  amount  of  his  lien  only  on 
proof  of  a  valid  judgment  and  execution; 
proof  of  an  execution  alone,  even  though  valid 
on  its  face,  is  not  enough :  Andrews  v.  Smith, 
41  M.  683. 

284.  A  purchaser  of  goods  replevied  them 
from  a  constable,  who  justified  under  an  exe- 
cution against  the  vendor,  but  it  was  found 
that  the  judgment  supporting  the  execution 
was  invalid.  Held,  that  there  was  no  basis  for 
a  showing  that  the  sale  to  plaintiff  was  fraudu- 
lent: Wilson  v.  Martin,  44  M.  509. 

285.  Where  the  defendant  in  replevin  is  an 
officer  holding  the  property  under  an  execu- 
tion against  the  plaintiff  that  is  regular  on  its 
face,  the  plaintiff  can  show  that  the  judgment 
upon  which  the  execution  issued  was  void  for 
want  of  jurisdiction:  Adams  v.  Hubbard,  SO 
M.104. 
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286.  In  replevin  for  goods  seized  under  an 
execution  defendants  need  not  prove  the  judg- 
ment if  plaintiff,  for  the  purpose  of  claiming 
exemption  rights  against  the  levy,  has  intro- 
duced the  execution  in  which  the  judgment  is 
described:  McGuire  v.  Oalligan,  53  M.  468. 

287.  Where  defendant  in  replevin  justifies 
under  an  execution,  the  record  of  the  judg- 
ment and  proceedings  on  which  it  is  issued  are 
admissible  in  evidence:  Qavigan  v.  Scott,  51 
M.  878. 

288.  In  an  action  of  replevin,  parol  evi- 
dence that  at  the  time  the  goods  were  taken 
from  the  plaintiff  he  was  served  with  an  at- 
tachment against  a  third  person  and  in  favor 
of  the  defendants,  without  any  proof  of  the 
process  or  proceedings  in  attachment,  is  insuf- 
ficient to  prove  that  the  goods  were  in  the  cus- 
tody of  the  law  when  the  replevin  suit  was 
brought:  Van  Baakn  v.  Dean,  27  M.  104. 

289.  Parol  testimony  that  the  property  in 
question  had  been  taken  on  an  execution  may 
be  given,  not  to  show  the  contents  or  validity 
of  the  execution,  but  to  identify  the  transac- 
tion :  Hunt  v,  Streto,  88  M.  85. 

290.  Under  H.  S.  §  8842,  which  requires 
the  judgment  in  replevin  to  accord  with  the 
respective  rights  and  interests  which  the  par- 
ties have  in  the  property,  the  exact  extent  of 
the  subsisting  claim  of  one  who  sues  as  a 
mortgagee  is  a  legitimate  subject  of  inquiry : 
Kohl  v.  Lynn,  84  M.  860. 

291.  In  replevin  against  a  constable  for 
goods  levied  on,  the  question  whether  def end- 

•  ant  was  indemnified  in  making  levy;  and 
also  by  whom,  is  irrelevant:  Jennings  v. 
Prentice,  89  M.  421. 

292.  If  a  mortgagee  of  chattels  seizes  them 
without  having  previously  brought  a  personal 
action  upon  the  debt  secured,  and  replevin  is 
brought  to  recover  them,  the  plaintiff  in  re- 
plevin can  show  how  much  has  been  paid  upon 
the  debt:  Gardner  v.  Matteson,  88  M.  200. 

298.  An  attachment  was  levied  upon  chat- 
tels sold  by  an  insolvent  debtor  and  the  pur- 
chaser brought  replevin  therefor  against  the 
sheriff.  Held,  that  the  judgment  in  the  at- 
tachment suit  was  admissible  in  a  suit  in  re- 
plevin to  show  the  extent  of  defendant's  lien, 
in  order  that  bis  special  interest  might  be  as- 
sessed if  he  recovered  judgment:  Berger  v. 
Clippert,  58 II  468. 

294.  A  judgment  creditor  who  became  ex- 
ecution purchaser  acquired  thereafter  a  chat- 
tel mortgage  made  by  the  debtor.  Held,  that 
in  replevin  by  the  debtor  the  defendant  had  a 
right  to  show  the  existence  of  the  mortgage 
as  reducing  plaintiff's  interest:  and,  if  the 
mortgage  gave  the  right  of  possession,  as  af- 


fecting also  his  claim  of  damage  from  being 
deprived  of  the  property:  McGuire  v.  Galli- 
gan,  53  H.  458. 

295.  Where  replevin  against  an  officer  who 
had  taken  the  property  under  an  attachment 
was  brought  by  a  person  to  whom  a  bill  of 
sale  had  been  given  as  security  but  not  put  on 
file,  it  was  held  proper  for  defendant  to  show 
that  part  of  the  debts  on  which  the  attach- 
ment issued  accrued  after  the  bill  was  given 
and  in  reliance  upon  the  vendor's  continued 
possession  and  apparent  ownership :  Taleott  v. 
Crippen,  52  M.  633. 

296.  In  an  action  of  replevin  for  logs,  as 
to  the  quantity  whereof  a  witness  testifies, 
the  quantity  he  has  made  in  scaling  other 
lands  of  which  plaintiff  has  the  actual  scale 
may  be  shown  to  test  his  accuracy :  Busch  v. 
Neater,  70  M.  525. 

297.  In  replevin  brought  by  a  legatee 
against  the  executor  for  a  specific  bequest, 
testimony  from  the  legatee  tending  to  show 
that  the  property  claimed  had  been  promised 
to  the  legatee  before  the  testator's  death,  but 
not  as  a  gift  in  prceaenti  or  causa  mortis,  is 
inadmissible:  Eberstein  v.  Camp,  87  M.  176. 

298.  In  replevin  for  goods  bought  by  some 
of  the  defendants  from  plaintiff  to  satisfy  tbe 
purchasers'  debt  to  another  defendant  with 
whom  they  had  gone  into  partnership,  the 
dealings  of  the  firm  in  regard  to  partnership 
matters,  after  the  goods  were  replevied,  were 
immaterial  in  the  absence  of  any  charge  of 
fraud :  Cass  v.  Gunnison,  58  M.  108. 

299.  In  replevin  for  horses  levied  upon  as 
the  property  of  the  husband  of  one  of  the 
plaintiffs,  evidence  touching  the  husband's 
management  of  the  farm  and  horses,  and  the 
number  of  notes  plaintiffs  had  in  bank  when 
they  got  the  money  from  the  bank  to  pay  for 
the  horses,  is  immaterial :  Gould  v.  Sanders, 
69  M.  5. 

800.  Neither  the  constitutionality  of  a  stat- 
ute authorizing  an  inspector  to  seize  and  con- 
demn meat  in  the  public  market,  nor  the 
justification  of  such  a  seizure,  can  be  consid- 
ered in  an  action  of  replevin  brought  by  the 
owner  of  meat  that  has  been  taken  by  an  in- 
spector, if  there  is  no  evidence  of  inspection 
and  condemnation  beyond  the  fact  that  a  per- 
son, known  to  the  owner  as  the  inspector, 
marked  the  meat  and  took  it  away :  Kamman 
v.  Lane,  55  M.  426. 

301.  In  replevin  for  impounded  cattle 
where  defendant  justifies  under  a  seizure  for 
going  at  large  in  the  highway,  the  question  of 
the  efficiency  of  the  control  over  tbe  cattle  is 
immaterial,  so  long  as  defendant  admits  that 
he  is  unable  to  show  that  the  particular  cattle 
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were  in  the  highway  or  upon  his  land  when 
seized:'  Blanek  v.  Hirth,  56  M.  830. 

302.  In  replevin  for  a  horse  it  was  held  not 
error  to  allow  the  plaintiff  to  be  questioned  as 
to  what  he  had  done  with  the  horse  after  re- 
plevying it,  defendant  not  being  jeoparded  by 
this  ruling:  English  v.  Caldwell,  80  M.  862. 

And  see  Evidence,  §  891. 

303.  The  appraisal  made  under  the  writ  is 
prima  facie  evidence  of  the  value  of  the  prop- 
erty  where  there  is  no  other  evidence  upon 
the  point:  Walrath  v.  Campbell,  28  M.  111. 

304.  The  appraisal  may  be  received  as  evi- 
dence of  value  as  against  the  plaintiff,  though 
such  evidence  is  not  very  conclusive :  Hunt  v. 
Strew,  33  M.  85.  And  to  be  evidence  of  value 
it  roust  be  offered  in  evidence :  Williams  v. 
Bremahan,  66  M.  684. 

And  as  to  miscellaneous  matters  of  evidence 
in  replevin,  see  Evidence,  g§  85,  87,  88,  380, 
834,  343,  343,  423,  428,  485,  48S,  489,  1094. 

XIII.  Inbtbcctions ;  verdict;  findings. 

305.  Where  the  record  showed  that  the  de- 
fendants in  replevin  asserted  a  right  of  prop, 
erty  and  possession  adverse  to  the  plaintiff  and 
inconsistent  with  his  claim,  and  nothing  of  a 
contrary  tendency  appeared,  it  was  held  that 
a  charge  to  the  jury  that  the  detention  was 
not  disputed  was  not  error :  Johnson  v.  Moore, 
28  M.S. 

306.  Defendant  in  replevin  claimed  to  have 
bought  the  disputed  property,  and  gave  evi- 
dence tending  to  show  that  plaintiff  had  ad- 
mitted bis  ownership  to  a  third  person. 
Plaintiff  claimed  to  have  lent  the  property  to 
defendant,  and  denied  selling  it.  Held  proper 
to  instruct  the  jury  to  consider  the  statements 
as  to  ownership,  and  the  denial  of  the  same, 
and  to  determine  the  ownership  from  all  the 
testimony:  McDonald  v.  McDonald,  55  M.  155. 

307.  In  a  suit  against  the  sheriff  for  the 
conversion  of  an  article  seized  under  a  writ  of 
replevin,  the  special  verdict  rendered  in  the 
replevin  suit,  that  the  defendant  waa  not  in 
possession  when  the  article  was  demanded  or 
suit  was  brought,  was  introduced  in  evidence. 
Held,  that  it  would  not  warrant  an  instruction 
that  the  right  of  the  plaintiff  in  replevin  had 
been  adversely  decided  by  it,  and  that  evidence 
to  the  contrary  need  not  be  considered :  Sex- 
ton v.  McDowd,  88  M.  148. 

308.  Where  defendants  in  replevin  set  up 
that  the  property  was  held  under  levies  in 
favor  of  specified  parties,  and  parol  evidence 
was  given,  without  objection,  of  one  of  the 
levies,  with  testimony  tending  to  show  that 


one  of  the  firm  in  whose  favor  it  was  made 
was  spoken  to  on  the 'subject  and  refused  to 
release  the  levy,  it  was  error,  while  directing 
a  verdict  against  the  officer  who  took  the  prop- 
erty, to  charge  that  in  the  absence  of  docu- 
mentary evidence  the  firm  could  not  be  held, 
as  there  was  enough  to  go  to  the  jury  on  this 
question :  Qrindrod  v.  Lauzon,  47  M.  584. 

309.  If  the  defendant  in  replevin  shows  a 
lien  under  an  execution,  and  himself  entitled 
to  damages  to  the  extent  it  exists,  still,  that 
extent,  the  validity  of  the  lien  and  the  amount 
of  damages  are  questions  for  the  jury,  and  tho 
court  cannot  direct  a  verdict:  O'Connor  r. 
Qidday,  63  M.  680. 

310.  A  jury  answering  special  questions  in 
a  replevin  suit  stated  that  the  property  was 
not  held  by  defendant  when  the  affidavit  was 
made  and  that  he  was  then  connected  with 
the  detention  or  possession.  Held,  that  these 
special  findings  are  not  necessarily  inconsist- 
ent with  a  general  verdict  for  the  plaintiff :  it 
is  presumable  that  the  jury  meant  defendant 
did  not  hold  the  property  personally :  Foster 
v.  Gaffield,  84  M.  356. 

311.  A  special  finding  involving  the  con- 
clusion that  a  certain  person  is  holding  chat- 
tels under  an  unexpired  lease  is  inconsistent 
with  a  general  verdict  for  the  lessor  in  an  ac- 
tion of  replevin  brought  by  him  against  an 
officer  who  has  levied  on  the  chattels  under 
an  execution  against  the  lessee,  as  it  negatives 
the  plaintiff's  possessory  right:  Nottingham  v. 
Vincent,  50  M.  461. 

312.  Where  the  general  title  is  in  plaintiff 
a  verdict  for  defendant  must  specify  the 
amount  of  his  interest  if  he  only  claims  a  lien 
upon  the  property  or  a  special  interest  in  it 
(H.  S.  §  8842):  Farmers'  L.  <fc  T.  Co.  v.  St. 
Clair,  84  M.  5ia 

313.  Inreplevin  between  claimants  of  prop- 
erty under  rival  mortgages  the  verdict  and 
judgment  should  specify  the  amount  of  the 
lien  of  the  successful  party:  Williams  v. 
Bremahan,  66  M.  684. 

314.  H.  S.  §  8842  requires  a  specific  find- 
ing, in  replevin,  of  any  lien  or  special  property 
claimed.  Held,  that  if  not  found  the  judg- 
ment cannot  recognize  it;  much  less  if  the 
evidence  would  not  support  such  finding: 
Qidday  v.  Wilherspoon,  35  M.  868. 

316.  In  replevin  against  a  constable  for 
goods  levied  on,  a  finding  merely  that  plaint- 
iff was  the  general  owner  and  that  defendant 
had  a  lien  to  the  amount  of  his  levy  cannot  be 
sustained  where  the  interests  of  the  parties 
are  conflicting ;  as  where  the  defendant  levies 
on  plaintiff's  goods  to  satisfy  an  execution 
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against  a  stranger.  U.  S.  §  8842  contemplates 
a  special  and  full  finding  or  verdict  to  author- 
ize judgment  for  a  lien:  Alderman  v.  Man- 
chester, 49  M.  .48. 

XIY.  Damages. 

(a)   What  recoverable. 

316.  Plaintiff  may  recover  damages  for 
such  property  even  as  he  has  refused  to  take 
possession  of  when  pointed  out  by  defendant 
as  a  portion  of  that  sued  for,  whether  such  re- 
fusal is  before  or  after  the  service  of  the  writ: 
McBrian  v.  Morrison,  55  M.  851. 

317.  If  a  plaintiff  in  replevin  who  recovers 
his  property  does  not  claim  or  does  not  have 
assessed  his  damages  for  the  detention,  it  is  a 
waiver  of  such  damages  equivalent  to  a  satis- 
faction :  Delevan  v.  Bates,  1  M.  97. 

318.  Where  in  the  court  below  there  was 
no  evidence  submitted  as  to  the  value  of  the 
property  replevied,  an  award  of  more  than 
nominal  damages  was  held  erroneous :  Phenix 
v.  Clark,  2  M.  837. 

319.  A  plaintiff  in  replevin  cannot  com- 
plain that  the  court  awarded  nominal  dam- 
ages to  him  when  the  jury  gave  none;  the 
error,  if  any,  being  in  his  favor:  Sleight  v, 
Henning,  12  M.  371. 

320.  The  plaintiff  cannot  recover  as  a  part 
of  his  damages  the  value  of  the  services  of 
his  attorney  and  counsel  in  attending  the  suit: 
Hatch  v.  Bart,  2  M.  289. 

321.  The  damages  in  replevin  where  the 
property  is  recovered  must  be  limited  to  a  fair 
compensation  for  the  use  of  the  property,  to- 
gether with  such  special  damages  as  neces- 
sarily accompanied  the  detention,  and  any 
actual  injury  to  the  property.  Speculative  or 
contingent  profits  cannot  enter  into  the  com- 
putation: Aber  v.  Bratton,  60  M.  857. 

322.  Where  the  original  detention  of  goods 
'was  unlawful,  a  subsequent  delivery  in  good 
faith  does  not  prevent  a  recovery  of  damages 
for  the  detention  before  such  delivery :  Hansel- 
man  v.  Kegel,  60  M.  540. 

323.  In  replevin  for  tools  of  one's  trade 
taken  on  execution,  the  jury  should  be  con- 
fined in  estimating  damages  to  the  amount 
exempted  by  law  and  to  the  period  during 
which  plaintiff  was  deprived  of  his  property ; 
and  if  they  give  damages  for  lost  profits  inter- 
est cannot  also  be  allowed:  McOuire  v.  Colli- 
gan,  53  H.  458. 

324.  When  the  goods  are  not  taken  upon 
the  writ  of  replevin,  and  plaintiff  elects  to 
take  judgment  for  the  value,  the  measure  of 


damages  is  the  value  of  the  property  at  tbe 
date  of  the  conversion,  and  interest  thereon 
to  date  of  verdict:  Hanselman  v.  Kegel,  60 
M.  540. 

326.  The  measure  of  damages  in  replevin, 
where  the  property  is  not  found  or  taken  and 
plaintiff  proceeds  for  the  value,  is  the  value 
at  the  date  of,  the  unlawful  taking,  with  in- 
terest upon  such  value :  Just  v.  Porter,  64  M. 
565. 

326.  Whether  damages  are  allowable  in 
replevin  for  detention  of  the  property  after 
the  writ  issues  and  before  the  property  is 
found  and  taken  on  the  writ,  quere:  English 
v.  Caldtoell,  80  M.  862. 

327.  A  defendant  who  waives  return  may 
elect  to  take  judgment  for  the  value  at  the 
time  of  the  taking  under  the  writ  with  inter- 
est up  to  the  date  of  the  verdict,  but  he  can- 
not also  have  damages  for  the  detention  or 
use:  Just  v.  Porter,  64  M.  565. 

328.  Damages  allowed  the  defendant  may 
include  the  value  of  the  use  of  the  property 
while  it  is  kept  from  him  by  means  of  the  re- 
plevin proceeding:  Burt  v.  Burt,  41  M.  82. 

329.  One  who  institutes  an  unfounded  suit 
in  replevin  may  incur  damages  against  de- 
fendant, even  though  the  latter  does  not  own 
the  property:  Ibid. 

330.  A  deputy-sheriff  who  has  seised  goods 
under  an  attachment  has  no  right  to  make 
use  of  them  while  holding  them ;  and  there- 
fore, when  he  prevails  in  an  action  of  replevin 
against  him,  he  has  no  right  to  damages  for 
being  deprived  of  their  use:  Tandler  v. 
Saunders,  56  M.  142. 

331.  One  who  enters  upon  land  under  a 
tax-title  void  upon  its  face  and  cuts  timber 
cannot  claim  to  be  acting  in  good  faith,  and 
when  he  fails  in  replevin  for  the  logs  against 
tbe  owners  of  the  land,  they,  on  waiving  re- 
turn, are  entitled  to  damages  measured  by  the 
value  of  the  logs  at  the  time  they  were  replev- 
ied, with  interest  from  that  date:  Nitz  v. 
Bolton,  71  M.  — (July  11,  '88). 

332.  Where  property  sold  under  an  agree- 
ment that  title  should  not  pass  until  full  pay- 
ment of  the  price  was,  after  part  payment,  un- 
lawfully replevied  by  tbe  vendor,  the  measure 
of  the  vendee's  damages  on  waiver  of  return, 
the  property  having  lost  nothing  in  value,  was 
held  to  be  the  sum  of  the  vendee's  payments 
with  interest  thereon  from  the  time  of  replevy : 
iVeio  Home  Sewing  Machine  Co.  v.  Bothane, 
70  M.  443. 

383.  Under  H.  &  g  8342,  where  either  of 
the  parties  at  the  commencement  of  the  suit 
has  only  a  lien  upon  or  a  special  interest  in 
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the  goods  replevied,  he  can  only  recover  ac- 
cording to  his  special  interest  as  against  the 
general  owner  or  one  who  has  taken  the  goods 
by  his  direction ;  but  as  against  a  stranger  the 
foil  value  of  the  goods  may  be  recovered, 
although  exceeding  the  lien  or  special  inter- 
est, and  the  plaintiff  will  be  a  trustee  for  the 
general  owner  as  to  the  balance :  Davidson  v. 
Gunsolly,  1  M.  888. 

334.  Where  a  sheriff  was  sued  in  replevin 
for  taking  property  on  executions  against  a 
third  person,  but  not  from  the  possession  of 
the  plaintiff,  and  recovered  judgment,  it  was 
not  error  to  assess  his  damages,  on  a  waiver 
of  the  return  of  the  property,  at  the  full  value 
of  the  property,  notwithstanding  it  exceeded 
the  amount  of  the  executions  in  bis  hands. 
The  plaintiff  had  no  right  whatever  to  the 
property,  and  as  between  him  and  the  sheriff 
the  latter  had  the  whole  title,  and  would  be 
bound  to  account  for  any  surplus  to  the  exe- 
cution debtor.  H.  S.  §§  8843,  8347,  providing 
for  an  assessment  of  the  value  of  the  special 
property  only,  does  not  apply  here:  First  Nat. 
Bank  v.  Crowley,  24  M.  492. 

336.  Where  a  person  setting  up  only  a  spe- 
cial property  in  chattels  replevied  waives  a 
return  and  claims  only  pecuniary  damages, 
his  recovery  cannot  exceed  the  extent  of  his 
interest  as  shown.  And  when  it  appears  that 
he  has  no  interest,  the  award  of  damages  for 
the  value  of  the  property  is  erroneous:  Weber 
v.  Henry,  16  M.  899. 

336.  A  defendant  in  replevin  whose  lien 
under  a  chattel  mortgage  upon  the  goods  re- 
plevied is  sustained  cannot  recover  beyond 
the  value  of  the  goods,  which,  if  not  proved, 
is  governed  by  the  appraisal  made  under  the 
writ:  Walrath  v.  Campbell,  28  M.  111. 

337.  In  replevin  against  a  sheriff  for  goods 
replevied  by  him  at  the  instance  of  a  third 
person  claiming  under  a  chattel  mortgage,  de- 
fendant, if  he  succeeds  in  the  suit  and  waives 
a  return  of  the  goods,  is  not  entitled  to  a  judg- 
ment for  their  value,  but  only  to  the  amount 
of  his  special  interest  therein:  Williams  v. 
Bremahan,  66  M.  634. 

338.  Where  mortgaged  chattels  are  taken 
by  the  mortgagee  in  replevin,  and  the  defend- 
ant, the  mortgager,  succeeds  in  the  suit  and 
waives  return,  he  will  be  entitled  to  judgment 
only  for  such  part  of  the  value  of  the  property 
as  remains  after  deducting  a  sufficient  sum  to 
satisfy  the  amount  remaining  secured  and  un- 
paid upon  the  mortgage:  Fowler  v.  Hoffman, 
81  M.  215. 

339.  Where,  after  mortgaged  goods  at- 
tached by  the  mortgager's  creditors  have  been 
replevied  by'  the   mortgagee,  payments  are 


made  on  the  mortgage  debt,  the  mortgagee 
cannot  enforce  his  lien  on  the  goods  or  the 
value  beyond  the  amount  actually  due  him 
when  the  judgment  is  rendered:  Wood  v. 
Weimar,  104  U.  &  786. 

840.  An  execution  creditor  and  an  officer 
who  had  levied  the  execution  upon  the  mort- 
gager's interest  in  mortgaged  chattels  were 
sued  in  replevin  by  the  mortgagee,  who,  hav- 
ing obtained  possession  of  the  goods  under  the 
writ,  sold  them  to  the  execution  creditor  under 
the  power  of  sale  in  his  mortgage.  Held,  that 
such  sale,  whatever  the  price  paid,  would  not 
affect  the  measure  of  damages  in  the  replevin 
suit  under  the  statute  regulating  the  judg- 
ment in  case  of  separate  interests.  The  sale 
did  not  convey  the  special  property  acquired 
by  the  levy,  but  only  the  separate  interests 
represented  by  the  mortgage :  Cary  v.  Hewitt, 
26  M.  228. 

341.  Where  defendant  in  replevin  has  es- 
tablished a  lien  for  sawing  upon  a  quantity  of 
lumber  of  which  that  replevied  was  only  a 
portion,  a  ruling  which  permits  the  assessment 
of  his  damages  at  such  a  proportion  of  his 
whole  lieu  as  the  lumber  replevied  bore  to  the 
whole  quantity  subject  to  the  lien  is  not  one  of 
which  plaintiff  can  complain,  the  error  being 
in  his  favor:  Chadtcick  v.  BroadxccU,  27  M.  6. 

842.  Where  the  proofs  in  replevin  show 
dearly  and  without  contradiction  that  the  de- 
fendant, if  in  possession,  is  a  possessor  with- 
out any  valuable  interest  in  the  property,  but 
yet  require  judgment  in  his  favor  for  want  of 
a  proper  demand,  he  can  recover  no  damages 
under  H.  S.  g§  8342,  8347,  beyond  his  special 
interest,  which  would  be  merely  nominal ;  a 
judgment  for  damages  for  the  full  value  of 
the  property  is  erroneous:  Darling  v.  Tegler, 
80  M.  64. 

843.  A  sheriff  is  not  damnified  by  proceed- 
ings against  him  in  replevin  for  property  in 
which  he  holds  no  special  interest:  Lindner  v. 
Brock,  40  M.  618. 

344.  The  damages  against  an  unsuccessful 
plaintiff  in  replevin  for  distrained  animals  in- 
clude all  claims  arising  out  of  the  distress  and 
damage  done  defendant  by  the  estrays:  Sterner 
v.  Hodgson,  68  M.  419. 

846.  Where  defendant  in  replevin  for  im- 
pounded cattle  does  not  dispute  title  but  only 
claims  a  lien,  he  is  not  entitled,  on  failure  of 
the  replevin  suit,  to  anything  but  costs :  Marx 
v.  Woodruff,  50  M.  861. 

(b)  Assessment. 

846.  A  motion  for  an  assessment  of  dam- 
ages in  a  replevin  suit,  made  the  next  term 
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after  judgment  in  the  case,  was  hetd  too  late; 
the  parties  being  out  of  court:  People  v.  Jack- 
son Circuit  Judges,  1  D.  803. 

347.  Where  plaintiff  recovered  judgment 
before  a  justice,  which  was  reversed  by  the 
circuit  court  on  certiorari,  and  plaintiff  in 
error  afterwards  moved  for  an  order  that  a 
jury  be  impanelled  to  assess  his  damages,  it 
was  held  that  the  circuit  court,  under  the 
statutes  of  1888,  had  no  such  power;  but  that 
under  £§  170  and  135  of  the  justices'  act  of 
1841,  it  had  power  to  award  a  restitution  of 
the  property :  Ibid. 

348.  Under  H.  S.  §  8847  a  defendant  who 
waives  a  return  may  have  the  value  of  the 
property  assessed  by  the  court  without  jury : 
Pearsons  v.  Eaton,  18  M.  79. 

349.  In  replevin,  when  the  property  has 
been  delivered  to  plaintiff  and  he  receives  a 
verdict,  there  is  no  authority  given  by  the 
statute  either  to  the  court  or  jury  to  assess  the 
value  of  the  property  replevied:  Merrill  v. 
Butler,  18  M.  204. 

360.  Where,  on  motion  of  the  defendant  in 
replevin,  the  writ  has  been  quashed  as  void  for 
not  describing  the  property  seized,  the  defend- 
ant cannot  have  an  assessment  of  damages, 
which  is  confined  by  H.  S.  §§  8346-47  to  cases 
where  "  the  property  specified  in  the  writ  " 
has  been  delivered  to  the  plaintiff,  and  can 
cover  no  other  property:  Parsell  v,  Genesee 
Circuit  Judge,  89  M.  642. 

351.  H.  S.  §  8342  provides  that  in  re- 
plevin the  fact  that  either  party  has  only  a 
special  property  in  the  goods  may  be  proved  on 
the  trial,  or  the  assessment  of  value,  or  on  the 
assessment  of  damages.  Held,  that  this  is 
meant  to  permit  proof  on  the  trial  if  a  jury  is 
had ;  or  on  assessment  of  value  when  demurrer 
is  interposed ;  or  on  assessment  of  damages  in 
case  of  judgment  by  default.  But  it  does  not 
authorize  a  second  jury  to  be  impanelled  to 
assess  damages  after  the  case  has  been  tried  on 
its  merits:  Quackenbush  v.  Henry,  88  M.  369. 

852.  When  judgment  of  discontinuance  is 
rendered  by  the  justice  in  a  replevin  suit,  the 
defendant,  if  he  waives  a  return  of  the  prop- 
erty, is  entitled  of  right  to  have  his  damages 
assessed,  and  if  the  justice  refuses  to  assess 
them  he  may  be  compelled  to  do  so  by  man- 
damus: People  v.  Tripp,  15  M.  518;  Forbes  v. 
Washtenaw  Circuit  Judge,  23  M.  497 ;  La  Barr 
v.  Osborn,  88  M.  313;  Humphrey  v.  Bayn,  45 
M.  565;  Johnson  v.  Dick,  69  M.  108  (March 
2,  '88). 

353.  When  a  plaintiff  suffers  a  discontin- 
uance, the  defendant  must  elect  whether  he 
will  claim  or  waive  a  return,  and  the  elec- 
tion must  be  entered  before  proceeding  to  the 


assessment  of  damages;  of  which  assessment 
the  notice  required  by  the  statute  must  be 
given:  Wheeler  v.  Wilkms,  19  M.  7a 

854.  An  assessment  of  value  in  replevin, 
and  final  judgment  thereon,  cannot  accom- 
pany the  allowance  of  a  motion  for  judgment 
as  in  case  of  nonsuit,  without  any  notice  and 
hearing  beyond  that  given  for  the  motion: 
Hill  v.  Webber,  50  M.  142. 

366.  An  assessment  of  •  al  le  in  replevin  is 
authorized  on  the  trial  or  on  the  assessment  of 
damages  (H.  S.  §  8846).  Held,  that  this  re- 
fers to  the  stage  of  the  case  at  which  damages 
are  assessed,  and  not  to  the  act  of  assessing 
them;  and  that  defendant's  omission  to  claim 
damages  does  not  dispense  with  the  necessity 
of  assessing  the  value,  or  of  the  notice  of  as- 
sessment in  any  case  in  which  he  demands 
judgment  for  value:  Ibid. 

358.  Where  plaintiff  in  replevin,  after  ap- 
pealing from  a  justice,  discontinues  on  paying 
costs,  defendant  may  waive  return  and  elect 
to  recover,  the  value,  and,  without  any  inter- 
locutory judgment,  may  notice  the  cause  in 
the  circuit  court  for  an  assessment  of  damages 
by  a  jury :  Soper  v.  Hawkins,  56  M.  527. 

367.  Where  judgment  goes  against  one 
who  brings  replevin  for  distrained  animals 
the  damages  may  be  assessed  subsequently 
upon  an  inquest  by  jury:  Sterner  v.  Hodgson, 
68  M.  419. 

358.  Where  a  writ  of  replevin  in  justice's 
court  is  dismissed  for  defects  in  the  affidavit, 
and  defendant,  waiving  return,  has  an  assess- 
ment for  the  value,  he  may  appeal  from  the 
judgment  thereon.  On  an  assessment  of 
damages  in  replevin  there  is  always  an  issue 
between  the  parties,  whether  expressed  in 
words  or  not:  Stall  v.  Diamond,  37  M.  429. 

XV.  Judgment. 

(a)  Upon  what  based;  form. 

359.  It  is  the  general  nature  of  replevin 
that  the  state  of  things  existing  at  the  begin- 
ning of  a  suit  will  ordinarily  control  it»  deter- 
mination: Cory  v.  Hewitt,  26  M.  228;  Cass  v. 
Gunnison,  58  M.  108. 

880.  Where,  on  a  trial  by  the  court  with- 
out a  jury,  the  court  found  the  value  to  be 
$120  and  assessed  the  damages  at  six  cents,  an 
error  by  the  clerk  in  entering  judgment  so  as 
to  recite  the  damages  at  f  120  instead  of  six 
cents  was  corrected  by  the  finding  and  by  the 
statute  of  jeofails:  Lyman  v.  Becannon,  29  M. 
466. 

381.  A  joint  judgment  in  replevin  is  proper 
where  the  possession  of  the  defendants  was 
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joint  and  they  were  connected  in  all  the  trans- 
actions on  which  it  was  based :  West  Michigan 
Saving*  Bank  v.  Howard,  52  M.  438. 

362.  Where,  in  replevin  against  two,  the 
court  finds  that  each  of  the  defendants  has  an 
independent  lien  to  a  specified  amount  on  the 
property  in  controversy,  it  is  erroneous  to  ren- 
der a  joint  judgment  in  their  favor  for  the 
value  of  the  property :  Sweetzer  v.  Mead,  5  M, 
107. 

863.  A  judgment  against  the  plaintiff  m 
replevin  for  value  cannot  be  entered  in  favor 
of  several  defendants  jointly  where  some  of 
them  are  not  found  to  nave  been  interested : 
Steele  v.  Matteson,  50  11  318. 

864.  Joint  judgment  in  money  should  not 
be  entered  in  favor  of  defendants  who  have 
no  joint  interest  in  the  property  replevied; 
e.  g.,  in  favor  of  aa  assignee  and  one  who 
claims  title  by  purchase  from  him :  Redpath 
v.  Brown,  71  M.  —  (July  11,  '88). 

865.  Judgment  in  replevin  for  return  of 
the  property  is  erroneous  where  plaintiffs 
action  failed  because  it  was  in  his  possession 
when  he  sued  out  his  writ :  Qidday  v.  Wither- 
spoon,  85  M.  86a 

866.  Judgment  may  be  given  for  the  re- 
turn of  property  instead  of  for  Ha  value,  if, 
when  the  verdict  is  rendered,  no  one  is  present 
for  the  party  entitled  to  it.  and  no  evidence  of 
value  is  produced :  Kelso  v.  Saxtoiu,  40  M.  686. 

867.  Return  need  not  be  awarded  in  re- 
plevin where  the  property  has  been  delivered 
under  the  writ  to  the  plaintiff:  Smith  v. 
Dodge,  87  M.  354. 

368.  Where  replevin  is  discontinued  after 
the  return  day — as  where  the  writ  is  set  aside 
for  defective  service  or  where  plaintiff  on  ap- 
peal voluntarily  discontinues — defendant  is 
entitled  to  judgment  for  return  or  for  value 
and  damages:  People  v.  Tripp,  15  M.  518; 
Forbes  v.  Washtenaw  Circuit  Judge,  38  M. 
497;  Humphrey  v.  Dayn,  45  M.  565;  Soper  v. 
Hawkins,  56  M.  537. 

868.  The  fact  that  the  description  given  in 
the  writ  is  an  undivided  interest  which  should 
not  be  made  the  subject  of  a  replevin  suit 
does  not  deprive  the  court  of  jurisdiction  to 
render  judgment  for  return  or  for  value: 
Humphrey  v.  Bayn,  45  M.  565. 

870.  A  conditional  vendee,  who  by  part 
payment  has  acquired  an  interest  in  the 
property,  may,  when  his  vendor  fails  in  re- 
plevin, take  judgment  for  the  value  of  his  in- 
terest: New  Home  Sewing  Machine  Co.  v. 
Bothane,  70  M.  44a 

371.  It  is  essential  to  a  judgment  in  favor 
of  the  defendant  in  replevin  for  the  value  of 
the  property  that   the  record  should  show 


affirmatively  and  distinctly  the  election  to 
take  the  value  instead  of  a  return  of  the  prop- 
erty :  Adams  v.  Champion,  81  M.  28a 

372.  Waiver  of  a  return  in  an  action  of  re- 
plevin is  not,  in  practice,  required  to  be  made 
before  trial  or  in  writing,  and  no  entry  of  it 
need  be  made  beyond  the  proper  recital  in  the 
judgment:  Kline  v.  Kline,  4ft  M.  410. 

373.  A  waiver  of  return  in  a  justice's  court, 
made  in  open  court  and  entered  by  the  justice 
at  defendant's  request,  is  sufficient  to  author- 
ize a  judgment  for  value  instead  of  for  a  re- 
turn: Humphrey  v.  Bayn,  45  M.  565. 

374.  Election  to  take  judgment  for  value 
in  replevin  before  a  justice  cannot  be  exer- 
cised, as  matter  of  right,  after  an  adjourned 
day  on  which  the  plaintiff  discontinued  and 
defendant  did  not  appear:  Stack  v.  Smith,  64 
M.288. 

375.  Where  defendant  in  replevin  has 
waived  return  he  is  entitled  to  a  verdict  for 
the  value  of  such  property  in  bis  possession  as 
is  claimed  by  the  declaration,  but  as  to  the 
ownership  of  which  there  is  no  evidence: 
White  v.  White,  58  M.  546. 

376.  A  finding  in  replevin  that  defendant 
did  not  unlawfully  detain  the  property,  that 
he  had  a  lien  on  or  special  property  in  the 
same  to  an  amount  named,  and  that  plaintiff 
was  the  general  owner,.subject  to  defendant's 
lien,  authorizes  a  judgment  in  defendant's 
favor  for  the  amount  of  the  lien  as  found : 
Moore  v.  Vrooman,  32  M.  536. 

377.  Where  a  jury  finds  that  defendant  in 
replevin  has  a  special  lien,  but  does  not  find 
what  the  property  is  worth,  there  is  nothing 
on  which  to  base  a  personal  judgment  against 
the  plaintiff  for  the  amount  of  the  lien :  Alder- 
man v.  Manchester,  49  M.  4a 

378.  A  finding  in  replevin  that  plaintiff  has 
the  general  property,  but  that  defendant  did 
not  unlawfully  detain  the  goods,  is  contradict- 
ory, and  cannot  sustain  a  judgment  in  a  case 
where  it  is  impossible  that  a  special  property 
should  co-exist  with  the  general  ownership: 
Rodman  v.  Nathan,  45  M.  607. 

370.  Replevin  was  brought  contrary  to  the 
statute  (H.  S.  §  8318)  for  property  taken  under 
a  tax  levy.  Held  proper,  on  quashing  the  writ, 
to  give  judgment  for  defendant  for  the  amount 
of  the  tax  lien :  Hill  v.  Wright,  49  M.  32a 

880.  Where  goods  held  by  the  sheriff  under 
an  attachment  or  execution  are  taken  from  him 
on  writ  of  replevin,  a  judgment  in  his  favor 
before  the  attachment  proceedings  are  decided 
must  be  for  the  return  of  the  property  and  not 
for  the  special  value  of  his  lien ;  and  if  the 
judgment  has  been  erroneously  entered,  man- 
damus will  lie  upon  a  seasonable  application 
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to  change  the  journal  entry  thereof  accord- 
ingly, unless  such  change  will  prejudice  the 
rights  of  strangers :  Frederick  v.  Mecosta  Cir- 
cuit Judge,  52  M.  539. 

381.  Where  a  plaintiff  in  replevin  is  general 
owner  of  the  goods,  but  defendant  has  a  spe- 
cial lien  thereon  under  a  levy  made  by  him 
upon  them,  the  plaintiff  must  necessarily  hold 
the  title  levied  on ;  but  if  he  is  not  the  general 
owner,  defendant  is  entitled  to  a  return ;  and 
there  is  no  propriety  in  determining  the 
amount  of  his  lien  unless  he  waives  return 
and  asks  to  have  the  value  determined:  Al- 
derman v.  Manchester,  49  M.  48. 

882.  Where  a  defendant  in  replevin  sets  up 
no  right  or  claim  to  the  property,  but  denies 
having  been  in  possession  when  the  writ  was 
issued  and  served,  and  defends  on  that  ground, 
and  has  verdict  in  bis  favor  that  he  did  not 
unlawfully  detain,  etc.,  he  has  no  claim  to  a 
judgment  for  the  return  of  the  property  or 
for  its  value,  and  is  entitled  to  a  judgment  for 
costs  only:  Hinchman  v.  Doak,  48  M.  168. 

(b)  Conclusiveness  and  effect. 

388.  A  judgment  in  replevin  against  an 
agent  does  not  conclude  his  principal,  even 
though  the  principal  acted  as  the  agent's  at- 
torney at  the  trial:  Warner  v.  Comstock,  66 
M.  615. 

384.  A  judgment  for  defendant  in  replevin 
for  exempt  property  taken  by  him  on  execu- 
tion bars  trover  against  him  for  its  conversion 
unless  after  the  return  of  the  property  and  be- 
fore its  sale  the  claim  of  exemption  is  plainly 
made :  McGuire  v.  GaUigan,  57  M.  88. 

385.  Judgment  for  value  in  replevin  is  not 
final,  but  interlocutory,  and  only  decides  the 
right,  while  the  ascertainment  of  the  value  is 
referred  to  a  further  inquiry  by  the  court :  Hill 
v.  Webber,  60  M.  142. 

386.  A  judgment  in  favor  of  defendant  for 
a  return  is  a  solemn  legal  adjudication  that 
he,  not  plaintiff,  is  entitled  to  the  property ; 
and  it  gives  all  legal  remedies,  not  prohibited 
by  statute,  to  obtain  possession  of  the  property 
or  its  value :  Smith  v.  Demarrais,  89  M.  14. 

387.  Judgment  for  the  return  of  goods  re- 
plevied from  a  buyer  by  the  seller  restores  to 
the  buyer  the  possession  of  the  goods  without 
impairing  the  seller's  rights  under  their  con- 
tract of  sale:  Adams  v.  Wood,  61  M.  412. 

388.  A  judgment  for  return  in  favor  of  de- 
fendant in  replevin  is  not  evidence  of  title  to 
the  property  in  question  as  against  one  not  a 
party  to  the  proceeding  and  who  has  posses- 
sion of  the  property,  but  is  not  shown  to  have 
acquired  such  possession  or  to  claim  title  un- 


der either  fatty:  Sathbun  v.  Banney,  14  M. 
382. 

388.  Nor  does  such  a  judgment  show  gen- 
eral ownership  as  against  any  one:  Ibid. 

890.  Although  a  judgment  in  replevin  does 
not  in  itself  decide  anything  more  than  the 
right  of  possession,  yet  it  may  be  rendered 
conclusive  by  showing  that  the  right  of  prop- 
erty was  in  fact  tried  and  determined:  Lan- 
sing v.  Sherman,  80  M.  49.  See  Evidence, 
§242. 

391.  A  judgment  in  replevin,  where  there 
is  no  assessment  of  damages,  does  not  neces- 
sarily determine  title,  but  merely  determines 
the  right  of  possession  at  the  time,  and  is  not 
inconsistent  with  the  right  of  the  defeated 
party  to  recover  it  back  under  a  change  of  cir- 
cumstances: Deyoe  v.  Jamison,  88  M.  94; 
Pearl  v.  Garlock,  61  M.  419. 

892.  A  replevin  suit  in  which  the  property 
is  not  taken  on  the  writ  and  the  plaintiff  pro- 
ceeds for  damages  determines  the  title  to  the 
property :  Parmalee  v.  Loomis,  24  M.  242. 

393.  Where  a  judgment  in  replevin  is  ren- 
dered on  a  waiver  of  a  return  for  the  value  of 
the  property,  all  proper  questions  must  be  liti- 
gated on  the  assessment  of  damages,  and  are 
not  afterwards  open:  Pearl  v.  Garlock,  61  M. 
419.    See  infra,  §§  212-220. 

894.  It  seems  that  a  judgment  in  replevin 
cannot  settle  the  title  to  land:  Busch  v.  If  ester, 
62  M.  381,  70  M.  525. 

895.  A  judgment  in  replevin  against  a 
vendee  cannot  be  evidence  of  a  breach  of  his 
vendor's  warranty  of  title  in  the  absence  of 
any  evidence  that  such  judgment  depended 
upon  the  state  of  the  title  at  the  time  of  the 
sale:  Moore  v.  Bosttcick,  28  M.  507. 

398.  A  judgment  in  replevin  against  a 
vendee  for  the  amount  of  a  lien  does  not 
prove  breach  of  warranty  of  title  unless  the 
vendors  undertook  to  defend  the  suit  or  had 
proper  notice  to  do  so:  De  Witt  v.  Prescott, 
51  M.  298.    See  Axford  v.  Graham,  57  M.  422. 

897.  A  judgment  in  replevin  was  allowed 
to  be  shown  in  mitigation  of  damages  in  tree- 
pass  for  the  detention  of  the  property :  Briggs 
v.  MUburn,  40  M.  612. 

XVI.  Execution". 

898.  Executions  against  the  body  cannot 
be  issued  on  circuit  court  judgments  in  re- 
plevin: Fuller  v.  Bowker,  11  M.  204;  Tomlin 
v.  Fisher,  27  M.  624. 

399.  They  may,  however,  issue  on  justices' 
judgments  (H.  S.  §  6958):  but  appeal  avoids 
them :  Tomlin  v.  Fisher,  27  M.  524. 

400.  A  writ  of  return  upon  the  judgment 
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cannot  be  issued  to*  the  sheriff  of  any  county 
except  that  upon  which  the  judgment  was 
rendered:  Rathbun  v.  Ranney,  14  M.  883. 

401.  Where  plaintiff  in  an  action  on  a  re- 
plevin bond  puts  in  evidence  a  part  only  of 
the  files  in  the  replevin  suit,  defendant  can 
introduce  the  rest  in  order  to  show  that  more 
executions  have  been  issued  on  the  judgment 
than  have  been  made  to  appear:  Greenlee  v. 
Lowing,  85  M.  63. 

RESIDENCE. 

See  Domicile. 
See,  also,  this  heading  in  the  Index. 


RES  JUDICATA. 

See  Judgments,  II,  (d) ;  Equity,  XH,  (c). 
As  to  stare  decisis,  see  Courts,  §}  248-251 ; 
Treaties,  §5. 

restitution. 
See  Assistance,  Writ  or. 

1.  One  in  possession  under  a  forged  deed 
can  claim  no  rights,  and,  notwithstanding  im- 
provements, ejectment  need  not  be  resorted 
to  for  possession  after  a  decree  against  him ;  a 
writ  of  restitution  is  enough:  Crawford  v. 
Hoeft,  68  M.  1. 

2.  This  writ  in  forcible  entry  cases  must 
follow  the  judgment,  and  consequently  the 
complaint,  in  describing  the  premises:  Clark 
v.  Gage,  19  M.  507. 

8.  A  constable  has  authority  under  the  stat- 
ute of  forcible  entry  and  detainer  to  execute 
this  writ :  People  v.  Gay,  2  D.  867. 

4.  The  writ,  if  served,  may  be  proved  in  an 
action  for  rent  based  on  the  condition  of  the 
appeal  bond,  and  if  not  served  the  proof  is  im- 
material :  Hecht  v.  Ferris,  45  M.  876. 


REVENUE. 

See  Taxes. 

1.  Forfeitures  under  the  revenue  laws  of 
the  United  States  relate  back  to  the  time  of 
the  offence  and  defeat  any  title  subsequently 
acquired :  Dean  v.  Chapin,  22  M.  275. 

As  to  liability  of  public  officers  for  public 
moneys,  see  Officers,  §§  94-106. 


REWARD. 

1.  A  bank  had  a  claim  against  an  individual 
who  purported  to  have  conveyed  away  cer- 
tain property  by  a  deed  dated  in  1872.    An  at- 


torney who' bad  discovered  certain  facts  while 
prosecuting  a  claim  against  the  same  person 
agreed  with  the  bank  for  $100  to  put  it  in 
possession  of  evidence  or  information  which 
would  enable  it  to  collect  its  claim,  and  then 
showed  facts  indicating  tbat  the  deed  was 
fictitious.  There  was  evidence  tending  to 
show  that,  by  means  of  bis  knowledge,  the 
bank  obtained  payment  of  its  claim  through 
proceedings  against  the  property  conveyed. 
Held,  in  an  action  for  the  reward,  (1)  that  de- 
fendant's claim  that  furnishing  the  means  of 
getting  proof  was  not  furnishing  evidence 
was  unreasonable;  (2)  that  the  information 
was  of  a  kind  tbat  in  the  nature  of  things 
could  not  be  shown  by  documents  alone ;  and 
(8)  that  it  was  for  the  jury  to  determine  how 
far  it  was  unknown,  and  whether  the  evidence 
established  the  plaintiffs  demand:  Huckinsr. 
Second  National  Bank,  47  M.  92. 

Rewards  for  apprehending  criminals,  see 
Cities  and  Villages,  §  45 ;  Counties,  §§  49, 65. 

For  finding  lost  goods,  see  that  title,  §§  4, 
6,7. 


ROADS. 
See  Highways. 

Contracts  relating  to  construction  of,  see 
Contracts,  §§  286,  263-266. 


ROBBERY. 

See  Crimes,  in,  (a),  8;  Evidence,  j 
625,  2174. 


885,886, 


SALES. 

L  What  constitutes;  nature  and  ef- 
fect. 

(a)  In  general;  the  contract. 

(b)  When  title  passes. 

(c)  Delivery. 

(d)  Acceptance. 

U.  Fraud  and  mistake. 

(a)  In  general. 

(b)  False  representations. 
in.  Warranties. 

(a)  Express  warranties. 

(b)  Implied  warranties. 

(c)  Rights  and  remedies  under  war- 

ranty. 

1.  Return;  acceptance;  waiver; 

release. 

2.  Claim  by  third  party;  notice; 

assumption  of  defence. 
8.  Actions;  pleading. 
4.  Evidence;  recovery. 
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IV.  Rights  and  remedies  of  pasties. 

(a)  In  general. 

(b)  Rescission. 

(c)  Resale. 

(d)  Stoppage  in  transitu. 

(e)  Vendor's  lien. 

(f)  Action  for  price. 

1.  When  lies;  defences. 

2.  Evidence;  recovery. 

(g)  Buyer's  rights  and  remedies. 
V.  Conditional  sales. 

VL  Sales  on  test  or  approval. 
"VTL  Bona  fide  purchasers. 
VUL  Bills  of  sale. 

As  to  sales  of  land,  see  Vendors. 

Requirements  of  Statute  of  Frauds,  see 
that  title. 

That  sales  made  on  Sunday  are  void,  see 
Contracts,  §g  260-264. 

Validity  of  sales  of  liquors,  see  Intoxicat- 
ing Liquors,  IV. 

I.  What  constitutes;  natuke  and  ef- 
fect. 

(a)  In  general;  the  contract. 

1.  A  sale  is  a  transmutation  of  property 
from  one  person  to  another  for  a  consider- 
ation: People  v.  Auditor-Qenerai,  7  M.  84. 

2.  A  sale  is  a  parting  with  one's  interest  in 
a  thing  for  a  valuable  consideration:  Western 
Mass.  Ins.  Co.  v.  Riker,  10  M.  279. 

8.  Where  property  is  taken  at  a  fixed  money 
price  the  transaction  is  a  sale,  whether  the 
price  is  paid  in  money  or  in  goods:  Picard  v. 
McCormick,  11  M.  68. 

4.  Every  transfer  of  property  for  an  equiv- 
alent is  substantially  a  sale ;  money's  worth  is 
a  valuable  consideration  as  much  as  money 
itself:  Huffv.  Hall,  56  M.  456. 

5.  The  sale  of  a  chattel,  where  the  consid- 
eration is  actually  paid,  is  valid  without  act- 
ual delivery,  or  even  if  the  chattel  at  the  time 
is  lost  or  withheld  from  the  vendor  by  a  wrong- 
doer: Davis  v.  Ransom,  4  M.  288. 

And  see  Contracts,  §  260. 

As  to  validity  of  agreements  for  sale  for 
future  delivery,  see  Contracts,  §§280,  281, 
288,284,287. 

6.  Mere  knowledge  on  a  vendor's  part  at 
the  time  of  the  sale  that  his  vendee  intends  to 
use  the  property  for  an  illegal  purpose  does 
not  make  the  sale  illegal  so  as  to  prevent  the 
vendor's  recovering  the  value:  Webber  v.  Don- 
nelly, 88  M.  469. 

7.  An  arrangement  with  a  miller  to  deliver 
wheat  to  be  paid  for  on  delivery  or  at  any 
subsequent  time  when  payment  shall  be  de- 


manded, and  with  an  understanding  that  the 
miller  may  use  it  in  his  milling  business,  is  a 
sale  absolute  if  no  right  is  reserved  to  recall 
or  return  it:  Jones  v.  Kemp,  49  M.  9. 

That  the  deposit  of  grain  in  an  elevator 
constitutes  a  bailment  and  not  a  sale,  sea 
Bailment,  §§1,2. 

8.  A.,  desiring  a  loan  from  B.,  offered  to 
mortgage  his  rig,  but  B.  would  not  take  a 
mortgage  because  of  the  trouble  to  record  it 
He  agreed,  however,  to  buy  the  rig  for  $25,  on 
the  understanding  that  A.  might  buy  it  back 
at  the  end  of  a  month  for  $27,  keeping  and 
using  it  meanwhile.  The  rig  was  in  fact  left 
for  seven  months  in  A.'s  possession,  and  dur- 
ing that  time  A.  mortgaged  it  to  C,  who  took 
it  on  his  mortgage.  Held,  that  the  transaction 
with  B.  was  not  a  sale,  but  a  mere  agreement 
for  securing  a  loan,  and  that  B.  could  not 
bring  trover  against  C :  Berry  v.  Monroe,  67 
M.  187. 

8.  The  owner  of  a  span  of  horses  asked  W. 
to  bring  them  from  Canada.  Instead  of  doing 
so  W.  traded  them  for  another  span,  and  on 
his  return  told  H.  he  had  sold  them,  conceal- 
ing the  fact  of  the  trade,  and  said  he  had  a 
span  that  would  suit  him,  which  he  subse- 
quently pointed  out  to  him.  Held,  that  this 
was  not  evidence  of  a  title  to  the  second  span : 
Houghton  v.  Ross,  54  M.  885. 

10.  A  quantity  of  mowers  and  reapers 
were  delivered  by  the  manufacturers  under  a 
contract  which  left  it  uncertain  whether  they 
were  sold  to  the  recipient  or  whether  he  was 
merely  made  an  agent  for  their  sale  to  others. 
He  was  under  no  restriction  as  to  selling  them, 
but  if  in  payment  to  the  manufacturers  he 
turned  over  any  notes  received  by  him,  the 
contract  required  him  to  indorse  them  himself, 
and  such  notes  were  also  to  contain  a  "prop- 
erty statement,"  and  be  payable  at  certain 
dates.  Held,  that  this  was  consistent  with  a 
sale  of  the  machines  to  the  recipient,  and  thit 
a  further  provision  that  the  proceeds  of  his 
own  sales,  whether  in  notes,  cash  or  accounts, 
should  be  the  manufacturers'  property,  and 
held  in  trust  for  them,  was  not  necessarily  in- 
consistent with  it,  as  it  only  contemplated  that 
such  proceeds  should  be  treated  as  security : 
Adriance  v.  Rutherford,  57  M.  170. 

11.  Where  defendant  gave  plaintiff  his 
check  for  $800  for  a  watch  worth  $15,  the 
whole  transaction  being  mere  pleasantry, 
neither  party  contemplating  a  sale,  held,  that 
no  recovery  could  be  had  on  the  check  though 
defendant  did  not  offer  to  return  the  watch 
until  the  trial:  Keller  v.  Holderman,  11  M. 
248. 

12.  In  order  to  make  a  valid  and  complete 
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contract  of  sale  the  parties'  minds  most  meet 
on  all  essential  requirements :  Warner  v.  Feige, 
65M.  93. 

13.  And  there  is  no  bargain  unless  in  some 
form  the  minds  of  the  parties  are  brought 
into  a  state  of  concurrence  in  favor  of  the 
specific  arrangement  or  transfer,  even  though 
the  decision  in  the  mind  of  a  party  to  buy  is 
settled:  Peek  v.  Detroit  Novelty  Works,  29  M. 
813. 

14.  A  board  of  directors  adopted  a  resolu- 
tion that  the  corporation  buy  of  an  individual 

•whatever  stock  he  held  at  what  it  had  cost 
him,  but  not  fixing  the  price  or  the  time  or 
manner  of  payment.  He  tendered  bis  stock, 
and  demanded  what  he  claimed  it  had  cost 
him.  Held,  that  he  could  not  recover  as  upon 
a  completed  sale :  Ibid. 

15.  A.,  who  was  operating  a  mine  on  roy- 
alty, offered  to  sell  to  B.  a  large  pile  of  ore  at 
25  cents  a  ton  and  half  of  the  net  proceeds  as 
soon  as  he  could  learn  what  royalty  he  would 
have  to  pay.  B.  was  allowed  to  load  a  num- 
ber of  care  with  the  ore,  but  was  informed 
that  he  could  have  no  more  on  the  terms 
stated,  as  it  had  been  ascertained  that  the  ore 
was  worth  more  than  first  estimates.  Held, 
that  there  was  no  sale,  there  being  no  fixed 
price  or  time  of  payment  or  delivery :  Foster 
v.  Lumbermen's  Mining  Co.,  68  M.  188  (Jan. 
12,  '88). 

As  to  acceptance  and  revocation  of  offers  to 
sell,  see  Contracts,  §g  64-73. 

16.  After  shipping  goods  orally  ordered  the 
vendor  received  this  telegram  from  the  vendee : 
"  Cancel  order.  Will  explain  by  mail.''  The 
vendor  replied;  "Goods  were  shipped  on  21st. 
Receive,  and  wait  further  orders."  The  vendee 
received  the  goods  and  put  them  in  his  stock, 
and  no  other  communication  passed  until  be 
had  sold  them.  Held,  a  completed  sale :  Sulli- 
van v.  Sullivan,  70  M.  388.      • 

17.  An  arrangement  between  father  and 
son  for  an  immediate  and  actual  transfer  of 
personal  property  by  the  former  to  the  posses- 
sion and  control  of  the  latter,  in  consideration 
of  his  undertaking  to  support  and  provide  for 
his  parents,  will  warrant  the  son,  if  he  has 
performed  on  his  part,  in  detaining  and  claim- 
ing title  to  the  property  upon  his  father's 
death,  and  as  against  the  administrator;  and 
in  a  controversy  over  the  title  between  such 
son  and  administrator,  there  being  evidence 
tending  to  establish  such  an  agreement  and 
performance,  it  is  held  error  to  put  the  case  to 
the  jury  as  one  involving  a  promise  of  a  tes- 
tamentary gift  instead  of  a  present  sale :  Cham- 
bers v.  Hia,  84  M.  528. 

18.  A  lumberman  turned  over  a  quantity 


of  logs  to  a  banker,  who  took  them  for  a  firm, 
giving  the  firm's  paper  to  the  lumberman  in 
payment,  but  himself  keeping  the  title  to  the 
logs  until  the  notes  should  be  met,  and  the 
lumberman  having  the  right  to  deposit  the 
notes  with  the  banker  and  draw  against  them. 
Held,  that  the  transaction  would  warrant  a 
finding  that  it  was  a  sale  from  the  lumberman 
to  the  banker:  Davis  v.  Maltz.  57  M.  496. 

10.  By  contract  A.  was  to  take  and  receive 
from  B.  all  of  certain  lumber  B.'s  mill  should 
get  out  up  to  Oct  15,  1S64.  at  a  certain  price 
per  thousand  feet,  the  lumber  to  be  delivered 
at  a  certain  pier.  A.  was  to  pay  B.  $500  Feb. 
1,  1864,  on  logs  already  purchased  by  B.,  said 
amount  to  be  secured  by  logs  and  placed  in 
A.'s  name  on  B.'s  books,  and  thereafter  all 
logs  to  be  bought  in  A.'s  name,  A.  to  pay  on 
them  |500  March  1  and  $500  March  15;  the 
balance  of  payments  to  be  made  on  delivery 
of  said  lumber  in  drafts  payable  at  80  and  60 
days'  sight  in.Chicago;  and  if  the  measure- 
ment of  said  lumber  should  overrun  the  seal- 
age,  the  difference  was  to  belong  to  A.,  and  all 
lumber  remaining  unshipped  after  Oct.  15 
was  to  be  paid  for  at  that  time  in  drafts  as 
above  mentioned.  Under  said  agreement  a 
large  number  of  logs  were  got  out,  and  placed 
in  A.'s  name  on  B.'s  books,  and  sawed  by  B., 
and  a  portion  of  the  lumber  delivered.  In  re- 
plevin by  A.  for  part  of  this  lumber,  held, 
that  the  intent  was  to  place  the  logs  to  be  pur- 
chased, as  well  as  those  already  purchased,  in 
A.'s  name  as  security  only ;  that  the  object  of 
the  security  was  not  only  to  secure  any  advan- 
tages that  might  be  made,  but  the  performance 
of  the  entire  contract  on  B.'s  part;  and  that 
B.  was  bound  to  deliver  the  lumber  on  a  proper 
demand,  it  not  appearing  that  A.  refused  to 
pay  according  to  the  contract :  Phillips  v.  Ray- 
mond, 17  M.  287. 

20.  An  agreement  to  sell  certain  stock,  in- 
cluding fifteen  of  the  vendor's  "  best  pigs  and 
such  two  sows  as  they  belong  to,"  means  the 
best  two  litters  aggregating  fifteen:  Howard  v. 
Bellows,  49  M.  020. 

21.  A  contract  for  a  specified  quantity, 
more  or  less,  is  valid  where  the  parties  under- 
stand that  a  reasonable  deviation  from  the 
amount  stated  shall  not  defeat  the  contract. 
Held,  that  473,000  feet  of  lumber  was  enough 
to  satisfy  a  call  for  500,000,  more  or  less,  espe- 
cially where  the  purchaser  took  away  part  of 
the  mass  and  paid  for  what  he  removed :  Hol- 
land v.  Rea,  48  M.  218. 

22.  A  contract  purported  to  sell  "all  the 
brick  now  situated  and  being  in  a  certain  kiln 
.  .  .  to  the  amount  of  530,000."  Five  hun- 
dred thousand  were  delivered  and  paid  for. 
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The  provisions  in  the  contract  for  freight  and 
payment  tended  to  show  that  the  parties  did 
not  contemplate  a  sale  of  more  than  500,000, 
and  this  was  confirmed  by  a  written  under- 
taking, signed  by  defendant,  "  to  load  420,000 
brick  on  the  balance  of  600,000  not  shipped." 
Held,  that  the  contract  passed  only  500,000: 
Brown  v.  Starret,  67  M.  577. 

23.  A  contract  for  the  sale  of  "  timber  now 
lying  in  Van  Etten  lake"  gave  "the  privilege 
of  increasing  the  amount,"  and  provided  that 
"all  timber  hereafter  cut  is  to  scale  12  inches 
and  upwards."  Held,  that  this  final  clause 
did  not  cover  the  timber  in  the  lake :  McKay 
v.  Evans,  48  M.  597. 

24.  Where  timber  was  contracted  for,  to 
average  not  less  than  seventy  feet  to  the  stick, 
and  a  subsequent  agreement  was  made  to  take 
more  timber  on  the  same  terms,  the  purchaser 
was  entitled  to  have  the  whole  lot  average 
seventy  feet  to  the  stick,  and  to  damages  for 
any  deficiency  in  that  average:  Merich  v. 
McNally,  26  M.  874. 

25.  And  where  the  agreement  was  to  fur- 
nish timber  suitable  for  a  particular  market, 
the  standard  of  measurement  customarily  used 
for  that  market  is  contemplated :  Ibid. 

See  Contracts,  g§  852-855,  363. 

26.  A  contract  was  .made  for  timber  to  be 
delivered  on  the  cars  at  P.,  subject  to  the  in- 
spection of  the  railway  company's  inspector. 
Held,  that  the  contract  contemplated  such  in- 
spection as  was  customary:  McLennan  v. 
McDermid,  50  M.  879. 

27.  By  the  contract  of  purchase  of  goods 
the  price  was  to  be  regulated  by  the  price  of 
gold,  but  no  advance  or  reduction  of  25  per 
cent,  in  the  price  of  gold  was  to  change  the 
price  of  the  goods  unless  it  should  remain  at 
the  advanced  or  reduced  rate  sufficiently  long 
to  affect  the  general  price  of  merchandise. 
Held,  that  such  qualification  was  not  appli- 
cable where  the  change  in  the  price  of  gold 
had  greatly  exceeded  25  per  cent.:  Ames  v. 
Quimby,  06  U.  S.  824. 

As  to  locality  of  contract  of  sale,  see  Con- 
flict op  Laws,  §§  21-80. 

(b)  When  title  passes. 

28.  At  the  common  law  a  contract  for  the 
sale  of  goods,  where  nothing  remained  to  be 
done  by  the  seller  before  making  delivery, 
transfers  the  right  of  property,  though  the 
price  has  not  been  paid  nor  the  thing  sold  de- 
livered to  the  purchaser :  Kling  v.  Fries,  33  M. 
276. 

20.  Where  no  question  arises  under  the 
Btatute  of  frauds  and  the  rights  of  creditors  do 


not  intervene,  the  question  whether  a  sale  is 
completed  or  only  executory  must  usually  be 
determined  from  the  intent  of  the  parties  as 
ascertained  from  their  contract,  the  situation 
of  the  thing  sold,  and  the  circumstances  sur- 
rounding the  sale :  Lingham  v.  Eggleston,  27 
M.  824. 

80.  The  question  whether  a  contract  of  sale 
operates  as  an  immediate  transfer  of  title  is  to 
be  determined  by  the  intent  of  the  parties  as 
gathered  from  the  contract :  Brewer  v.  Michi- 
gan Salt  Assoc.,  47  M.  526. 

31.  Defendant  sent  wheat  by  railroad  from 
Hudson  to  Toledo,  consigning  part  of  it  to  H. 
&  Co.  and  part  to  F.  On  its  arrival  at  Toledo 
the  wheat  was  mingled  with  other  like  grain 
in  the  railroad  elevator.  The  receipts  given 
for  the  wheat  made  it  deliverable  to  the  con- 
signees or  order.  Defendant  then  made  sale 
of  the  wheat  to  plaintiff,  and  received  pay- 
ment for  the  same,  and  gave  him  an  order  on 
F.  for  its  delivery.  Before  plaintiff  found  F., 
or  obtained  delivery  of  the  wheat,  it  was  de- 
stroyed by  the  burning  of  the  elevator.     Held: 

1.  That  the  legal  control  of  the  wheat  was  in 
the  consignees,  through  whose  co-operation 
alone  the  title  could  be  vested  in  the  plaintiff. 

2.  That  the  order  upon  F.  was  an  undertak- 
ing on  the  part  of  defendant  that  F.  would 
complete  the  sale  by  delivery  of  the  wheat;  and 
that  he  was  liable  to  the  plaintiff  for  a  breach 
of  that  undertaking:  Perkins  v.  Dacon,  13 
M.81. 

32.  T.  agreed  orally  to  sell  P.  certain  logs 
on  the  skid  ways,  to  be  there  scaled  by  C,  and 
to  be  paid  for  in  indorsed  paper  unless  cash 
was  paid.  At  P.'s  request  F.  was  to  be  al- 
lowed to  assist  C.  in  scaling,  and  the  scale  was 
made  and  agreed  on  as  figured  by  F.  The 
logs  were  scaled  May  7,  1887,  and  between 
that  and  May  12  P.  bargained  them  to  B., 
who  was  to  have  them  as  delivered  on  the 
cars.  During  the  interval  M.,  on  T.'s  behalf, 
applied  to  P.  for  pay,  and  P.  requested  him 
to  procure  written  authority ;  but  before  this 
was  obtained  the  logs  were  burned.  In  suit 
by  T.  against  P.  for  agreed  price,  held  it  was 
for  the  jury  to  say  whether  there  had  been  a 
completed  sale  so  as  to  pass  title  to  P. :  Toohey 
v.  Hummer,  65  M.  688,  69  M.  345  (April  13, 
'88). 

33.  Goods  were  consigned  by  a  vendor  in 
excess  of  his  order,  and  were  received  by  the 
vendee,  who  held  the  excess  subject  to  the 
consignor's  order,  advancing  the  freight 
charges  and  notifying  the  consignor.  Held 
that,  on  the  destruction  of  the  excess  by  fire, 
without  the  consignee's  fault,  he  was  not 
liable  for  their  value;  that  he  could  recover 
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the  freight  advanced,  and  that  it  was  immate- 
rial, .the  goods  being  of  the  same  quality, 
from  what  cars,  whether  earlier  or  later,  he 
took  the  quantity  necessary  to  fill  his  order: 
Larkin  v.  Mitchell  <fc  R.  L.  Co.,  42  M.  296. 

84.  Goods  were  forwarded  for  acceptance 
■if  satisfactory,  but  acceptance  and  payment 
was  unreasonably  delayed  and  the  consignee 
meanwhile  assigned.  Held,  that  title  had  not 
passed  and  the  goods  were  not  covered  by  the 
assignment :  Shipman  v.  Graves,  41 M.  675. 

35.  Under  a  contract  for  the  sale  of  lumber, 
to  be  delivered  "  when  ready  to  ship,  or  when 
vessel  is  ready  to  send  for  it,"  it  was  held  that, 
when  nothing  remains  to  be  done  by  the 
vendor  except  to  deliver  it,  and  everything 
depends  upon  the  action  and  convenience  of 
the  vendee,  the  title  passes  and  vests  in  the 
vendee,  so  that  upon  the  destruction  of  the 
lumber  by  fire,  without  the  vendor's  fault, 
neglect  or  carelessness,  the  vendor  is  entitled 
to  recover  the  purchase  price:  Whitcomb  v. 
Whitney,  24  M.  480. 

8.  A.  agreed,  in  the  month  of  August,  to 
buy  from  B.  all  the  lumber  to  be  cut  from  a 
certain  lot  of  logs,  A.  to  pay  the  cost  of 
freighting  said  logs  to  mill  on  the  railroad  the 
first  of  each  month,  as  the  logs  should  be  de- 
livered to  the  mill,  he  also  to  pay  the  saw-bill 
as  the  lumber  should  be  sawed  and  delivered 
on  the  dock  at  Tawas,  Mich.,  and  the  remain- 
ing balance  of  said  purchase  at  ninety  days 
from  date  of  shipment  of  the  lumber;  and 
the  lumber  was  to  be  shipped  within  thirty 
days  after  it  should  be  sawed  and  piled.  Held, 
(1)  that  the  title  passed  with  the  piling  on 
the  dock;  (2)  that  the  time  of  shipment 
should  be  left  to  the  jury  to  ascertain  from 
all  the  facts  and  circumstances  what  was  the 
intent  of  the  parties:  Jenkinson  v.  Monroe, 
61  M.  454. 

37.  Title  by  sale  never  passes  absolutely 
and  for  all  purposes  on  delivery  without  pay- 
ment, except  in  sales  on  credit:  Lentz  v.  Flint 
&  P.  M.  R.  Co.,  53  M.  444. 

38.  L.  bargained  for  hogs  at  a  price  of 
which  he  paid  part  down,  and  was  to  pay  the 
rest  on  delivery  at  the  shipping  place,  where 
they  were  to  be  weighed.  He  contracted  to 
sell  the  whole  to  M.  at  a  specified  price  per 
pound,  receiving  part  payment  down  and  the 
rest  when  the  weight  should  be  ascertained 
and  delivery  made  to  him.  If  M.  did  not  pay 
(hen  in  full  the  payment  down  was  to  be  for- 
feited. On  the  day  fixed  for  delivery  M.  was 
not  ready  to  pay,  and  next  day  S.  sold  the 
hogs  to  B.  Held,  that  M.  could  not,  upon 
tender  of  payment,  maintain  trover  against  S. 
and  B. ,  nor  any  other  action  based  on  his  own- 


ership of  the  hogs,  for  he  never  had  title: 
McDonough  v.  Sutton,  85  M.  1. 

39.  An  understanding  that  title  to  person- 
alty should  pass  before  full  payment  is  made 
for  it  may  be  implied  from  circumstances: 
Bonn  v.  Haire,  40  M.  404. 

40.  The  presumption  that  title  does  not  pass 
upon  a  sale  so  long  as  anything  remains  to  be 
done  to  determine  the  sum  to  be  paid  is  not 
conclusive,  but  may  be  overcome  by  such 
facts  and  circumstances  as  indicate  a  contrary 
intent  in  the  parties,  and  the  intent  is  a  ques- 
tion of  fact  and  not  of  law :  Byles  v.  Colier, 
54M.1. 

41.  Where  the  vendor  of  logs  on  delivering 
them  to  the  vendee's  agent  put  the  vendee's 
mark  thereon,  an  agreement  that  title  should 
not  pass  before  payment  was  held  waived: 
Hanee  v.  Tittabawassee  Boom  Co.,  70  M.  237 
(May  11,  '88). 

42.  The  fact  that  there  is  no  change  in  pos- 
session is  not  conclusive  against  a  change  of 
title:  Breu-er  v.  Michigan  Salt  Assoc.,  47  M. 
526. 

43.  A  corporation  made  a  contract  with 
manufacturers  of  salt,  whereby  it  was  to  take 
all  the  salt  manufactured  by  them,  the  salt  to 
become  its  property  ob  soon  as  inspected  and 
branded,  but  the  manufacturers  to  furnish 
storage  for  the  salt  and  be  responsible  for  it 
until  delivery.  Held,  where  a  certain  quan- 
tity belonging  to  a  manufacturer,  after  being 
inspected  and  branded,  and  while  it  remained 
on  his  premises,  was  destroyed  by  fire,  that 
the  corporation  had  become  the  owner  and 
must  pay  for  it:  Ibid. 

44.  Where  parties  contract  to  make  a  pres-  - 
ent  sale  with  possession  of  an  interest  in  a 
crop  of  wheat,  payment  thereof  to  be  made  at 
a  future  day  in  oats  instead  of  money,  and 
such  possession  is  given  as  is  possible  in  such 
a  case,  the  title  passes  at  once:  Crapo  v.  Sey- 
bold,  86  M.  444. 

45.  Unde'r  a  contract  for  the  sale  of  per- 
sonal property  not  within  the  statute  of  frauds, 
manual  delivery  of  the  article  sold  is  not  es- 
sential to  the  passing  of  the  title,  unless  made 
so  by  the  understanding  of  the  parties,  and 
their  intention  is  the  governing  consideration 
in  every  case:  Whitcomb  v.  Whitney,  24  M 
486. 

46.  Title  may  pass  without  delivery  if  the 
property  sold  is  sufficiently  identified,  and  even 
if  something  remains  to  be  done  to  fit  it  for 
delivery :  Byles  v.  Colier,  54  M  1. 

47.  Sale  of  machinery  to  be  affixed  to  the 
freehold,  a  part  of  the  price  being  paid  down 
and  the  balance  secured  by  mortgage  on  the 
machinery,  which,  however,  was  not  to  be  de- 
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livered  until  the  owner  of  the  realty  should 
indorse  upon  the  mortgage  his  recognition  of 
the  mortgagee's  rights.  Held,  that  the  title 
passed  at  the  time  of  the  sale,  and  only  the 
delivery  was  suspended  until  such  recognition 
was  indorsed :  Hicks'*  Case,  20  M.  280. 

48.  Delivery  of  possession  is  enough  to 
transfer  title  on  the  sale  of  personal  property : 
Adams  v.  Lee,  81  M.  440. 

49.  Complete  delivery  is  almost  conclusive 
evidence  that  the  property  shall  vest  in  the 
purchaser  and  be  at  his  risk,  notwithstanding 
that  weighing,  measuring,  inspection,  etc.,  is 
to  be  done  afterwards :  Lingham  v.  Eggleston. 
37  M.  824. 

50.  Where  there  has  been  a  complete  deliv- 
ery of  the  property  in  accordance  with  the 
terms  of  sale,  the  title  passes,  although  some- 
thing remains  to  be  done  in  order  to  ascertain 
the  total  value  of  the  goods  at  the  rates  speci- 
fied in  the  contract:  Hatch  v.  Standard  Oil 
Co.,  100  U.  S.  124. 

51.  While  delivery  is  usually  the  most  sig- 
nificant fact  to  prove  the  transfer  of  title,  it  is 
not  conclusive,  as  there  may  be  an  express 
understanding  to  the  contrary,  and  so  like- 
wise there  may  be  an  implied  one:  Wilkinson 
v.  Holiday,  88  M.  886. 

52.  Delivery  of  symbolic  possession  is  not 
in  itself  conclusive  evidence  of  passage  of 
title,  and  has  not  as  significant  a  bearing  upon 
the  question  whether  a  sale  has  been  com- 
pleted as  the  fact  that  the  quantity  and  the 
amount  to  be  paid  have  not  been  determined : 
Hatch  v.  Fowler,  28  M.  205. 

63.  Whether  by  the  understanding  of  the 
parties  the  title  to  logs  under  contract  of  pur- 
chase was  to  pass  with  their  delivery  to  the 
boom  company,  held,  under  the  circumstances 
of  the  case,  to  be  a  question  of  fact  for  the 
jury :  Wilkinson  v.  Holiday,  83  M.  886. 

54.  Under  a  contract  of  sale  of  logs  in  a 
boom,  it  being  a  sale  of  all  the  logs  at  fixed 
prices,  and  nothing  remaining  for*  the  vendors 
to  do  —  the  amount  to  be  ascertained  by  a 
boom-master  whose  duty  it  is  to  scale  the 
logs  —  the  title  vests  at  once  in  the  vendee: 
Leonard  v.  Davis,  1  Black  (U.  8.),  476. 

65.  Delivery  is  not  always  necessary  to  per- 
fect a  sale:  but  there  must  always  be  an 
identification  of  the  thing  sold,  in  some  way. 
so  that  it  may  stand  apart  from  other  things 
with  which  it  might  be  confounded,  and  there 
must  be  a  present  transfer  of  the  entire  prop- 
erty: Perkins  v.  Dawn,  13  M.  81. 

56.  Where,  under  a  contract  for  the  pur- 
chase of  personalty,  something  remains  to  be 
done  to  identify  the  property,  or  put  it  in  con- 
dition for  delivery,  or  determine  the  sum  to 


be  paid  for  it,  the  presumption  is  strong,  but 
not  conclusive,  that  by  the  understanding  of 
the  parties  the  title  was  not  to  pass  until  such 
act  had  been  fully  done ;  the  question  is  only 
one  of  mutual  intent :  Wilkinson  v.  Holiday, 
88  M.  886. 

67.  That  a  boom  company's  charges  upon 
logs  contracted  to  be  sold  were  to  be  paid  by 
the  vendee  raises  a  strong  presumption  that 
the  logs  were  held  for  him  and  that  the  com- 
pany was  his  bailee ;  but  the  fact  that  the  logs 
were  to  be  subsequently  scaled  in  order  to  de- 
termine how  much  was  due  tends  to  rebut 
this  presumption :  Ibid. 

58.  A  bargain  was  made  for  the  sale  of  200 
cords  of  hard  wood,  to  be  taken  out  of  the 
first  six  tiers,  and  as  far  as  required  out  of  the 
seventh  tier  of  a  pile  of  mixed  wood,  and  to  be 
removed  by  the  purchaser  and  measured  as 
taken,  the  soft  wood  being  thrown  out ;  held 
not  to  constitute  a  completed  sale  or  to  trans- 
fer the  title  to  any  specific  portion  of  said 
wood  so  as  to  authorize  the  vendor  to  recover 
the  purchase  price  upon  its  destruction  by  fire : 
Hahn  v.  Fredericks,  SO  M.  223. 

69.  Under  a  contract  for  the  sale  of  two 
hundred  tons  of  No.  1  pig  iron,  to  be  there- 
after delivered,  the  vendor  manufacturing  va- 
rious grades  of  iron  and  producing  large  quan- 
tities daily,  and  piling  all  the  iron  as  fast  as 
made  upon  the  dock  in  separate  piles  accord- 
ing to  the  several  qualities  as  he  chooses  to  de- 
termine them,  it  was  held  that  in  the  absence 
of  any  inspection  for  or  acceptance  by  the 
vendee,  or  of  any  mark  upon  any  of  the  re- 
spective piles  to  identify  them  as  belonging  to 
the  vendee  or  to  distinguish  them  from  any 
other  of  the  same  grade,  the  title  to  any  spe- 
cific portion  does  not  pass  to  the  vendee,  and 
he  cannot  recover  in  an  action  of  replevin 
against  the  sheriff  for  taking  any  portion 
thereof  on  a  valid  execution  against  the 
vendor:  First  National  Bank  v.  Crowley.  34 
M.492. 

60.  If  goods  are  unmistakably  designated, 
neither  delivery,  deliverable  condition,  nor  a 
determination  as  to  the  quantity  or  quality, 
when  the  price  depends  on  either  or  both,  is 
absolutely  essentia]  to  the  completeness  of  the 
sale;  these  circumstances  bear  on  the  intent, 
but  are  not  conclusive :  Lingham  v.  Eggleston, 
27  M.  824. 

61.  A  contract  for  the  sale  of  specific  as- 
certained goods  vests  the  property  immedi- 
ately in  the  buyer  and  gives  the  seller  a  right 
to  the  price,  unless  it  is  shown  that  such  was 
not  the  intention  of  the  parties:  Hatch  v. 
Standard  Oil  Co.,  100  U.  S.  124 

62.  Under  a  contract  for  the  sale  of  staves 
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to  be  manufactured,  piled  and  counted,  title 
passes  to  the  vendee  when,  those  things  are 
done:  Ibid. 

63.  Where  a  debtor  has  turned  out  to  a 
creditor  in  payment  of  the  debt  certain  speci- 
fied piles  of  lumber,  which  were  designated 
and  marked,  and  put  into  the  charge  of  a  per- 
son who  accepted  the  duty  for  the  Tendee, 
though  in  the  general  employ  of  the  vendor, 
the  transaction  amounts  to  a  completed  sale 
and  transfer  of  the  title,  though  the  amount 
was  to  be  ascertained  by  future  measurement, 
and  the  purchase  price  to  be  determined  by 
future  inspection,  the  vendee  paying  any  ex- 
cess of  the  purchase  price  over  his  debt,  and 
the  vendor  making  good  any  deficiency :  CoU 
iceU  v.  Keystone  Iron  Co.,  86  M.  51. 

64.  An  executory  agreement  to  sell  a  grow- 
ing crop  of  wheat  for  one  hundred  bushels  of 
oats  is  held  not  to  have  constituted  a  com- 
pleted sale  and  transfer  of  title  of  the  wheat, 
so  long  as  the  oats  remained  undelivered  and 
mingled  with  other  oats  belonging  to  the  pur- 
chaser of  the  wheat,  under  an  arrangement 
that  they  should  be  stored  by  him  for  a  time 
and  (be  measured  out  and  delivered  in  the 
future,  or  should  be  drawn  to  market  and.'sold 
and  the  proceeds  paid  over  to  the  vendor  of 
the  wheat:  Crapo  v.  Seybold,  85  M.  160. 

66.  Under  a  contract  to  saw  and  sell  lum- 
ber at  stipulated  prices  according  to  quality, 
the  sorting  and  inspection  to  be  final  when 
loaded  in  cars,  it  was  held  that  title  did  not 
pass  to  lumber  sawed  and  piled  in  the  mill- 
yard  and  burned  before  inspection,  and  the 
vendee  could  not  be  liable  in  an  action  on  the 
contract  as  for  a  refusal  to  accept :  Wagar  v. 
Farrm,  71  M.  —  (July  11,  '88). 

66.  On  a  sale  of  ore  from  which  that  which 
is  worthless  has  to  be  separated  when  it  is 
loaded  for  delivery,  title  does  not  pass  to  the 
purchaser  until  then :  Foster  v.  Lumberman's 
Mining  Co.,  68  M.  188. 

67.  "Where  the  vendees,  by  oral  contract, 
bought  $8,000  worth  of  lumber,  no  class  being 
designated  in  quantity,  but  the  amount  to  be 
taken  out  of  any  of  three  grades  as  they  might 
order,  and  to  be  loaded  by  the  vendor  —  there 
being  no  designation,  marking  or  setting  out 
of  the  lumber  —  the  title  did  not  pass  to  any 
lumber  until  it  was  loaded:  Cast  v.  Ounnison, 
68  M.  147. 

68.  Where  a  contract  was  made  for  the 
sale  and  delivery  within  a  specified  boom  of  a 
certain  number  of  logs,  measuring  a  certain 
number  of  feet  by  a  scale  agreed  upon,  and  it 
afterward  appeared  that  the  enumeration  and 
measurement  were  wrong  and  that  the  logs 
delivered  exceeded  those  contracted  for  in 
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number,  but  fell  short  in  cubic  contents,  it 
was  held  that  the  contract  was  not  for  a  sale 
in  bulk,  but  for  a  fixed  number  measuring  a 
certain  amount ;  that  there  being  more  than 
the  number  stated,  these  logs  could  not  be 
identified  until  delivery  in  the  boom,  and  that 
no  title  passed  till  delivery :  Ortman  v.  Green, 
86  M.  209. 

69.  Delivery  of  a  greater  quantity  than  was 
contracted  for  does  not  prevent  title  from 
passing  to  the  vendee,  if  the  vendor  has  re- 
ceived the  consideration  agreed  on.  All  the 
vendor  can  claim  is  liberty  to  remove  the  ex- 
cess without  putting  the  vendee  to  inconven- 
ience: De  Oraffv.  Byles,  68  M.  25. 

70.  Where  an  amount  of  timber  was  iden- 
tified and  sold  at  a  given  price  per  foot,  and 
put  under  the  control  of  the  purchaser,  it  was 
held  that  the  sale  was  complete,  measurement 
not  being  necessary  in  such  case  to  pass  title, 
and  none  but  a  constructive  delivery  being 
possible.  Such  a  sale  could  not  be  revoked  by 
subsequent  notice:  Adam*  Mining  Co.  v.  Sen- 
ter,  36  M.  78. 

71.  Where  the  price  depends  on  the  quan- 
tity or  quality  of  the  goods,  whatever  remains 
to  be  done  by  the  vendor  or  by  the  mutual 
concurrence  of  both  parties  for  determining 
it,  as  by  weighing,  testing  or  measuring,  is 
presumptively  a  condition  precedent  to  the 
transfer  of  the  property:  Lingham  v.  Eggte- 
ston,  37  M.  824. 

72.  Where  money  has  been  paid  upon  a 
sale  of  personalty  that  has  been  set  apart  for 
the  purchaser  by  examination  and  estimate  of 
its  quantity,  the  fact  that  it  must  be  further 
inspected  in  order  to  determine  how  much  re- 
mains to  be  paid  is  not  inconsistent  with  the 
purpose  that  the  title  should  pass  upon  the 
partial  payment:  Byles  v.  Colier,  54  M.  1. 

73.  A  contract  for  the  sale  of  lumber  pro- 
vided that  a  balance  of  payment  was  to  be 
adjusted  "  on  basis  of  eight  per  cent,  interest, 
after  thirty  days  from  date,  on  amount  due 
either  party  hereto,  when  lumber  is  tallied  or 
inspected.  Said  tally  or  inspection  is  to  be 
made  within  thirty  days  from  date  by  tally- 
man or  inspector  agreeable  to  both  parties 
hereto,  and  each  party  standing  one-half  of 
the  expense  thereof;  all  other  expenses  from 
and  after  this  date  to  be  paid  by  the  "  purchaser. 
Held,  that  title  passed  by  this  memorandum 
of  agreement ;  but,  whether  it  did  or  not,  the 
expense  of  storage  until  the  lumber  should  be 
removed  fell  upon  the  purchaser :  Ducey  Lum- 
ber Co.  v.  Lane,  58  M.  531. 

74.  Whether  a  contract  for  sale  of  a  cow  at 
a  certain  price  per  pound  passed  title  before 
or  after  the  weighing  was  held  to  depend  on 
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the  intention  of  the  parties  and  to  be  a  ques- 
tion for  the  jury:  Sherwood  v.  Walker,  66  M. 
666. 

75.  Where  goods  sold  have  been  identified 
and  set  apart  for  the  vendee,  who  accepts  a 
draft  delivered  to  a  third  party  for  the  price, 
the  fact  that  they  have  not  yet  been  received 
and  weighed  by  the  vendee  and  the  quantity 
agreed  upon  or  ascertained  does  not  prevent 
the  title's  passing  to  him :  Sandler  v.  Bresna- 
ham,  68  M.  667. 

76.  The  purchaser  of  goods  replevied  them 
from  an  officer  who  took  them  on  an  attach- 
ment against  the  vendor.  The  sale  embraced 
transactions  beginning  Jan.  6th,  and  closing 
on  the  9th  or  10th.  The  levy  was  made  June 
10th.  Under  a  charge  that,  unless  the  sale  was 
made  before  the  levy,  defendant  was  entitled 
to  a  verdict,  the  jury  found  for  plaintiff.  Held, 
that  it  must  be  assumed  that  they  found  the 
sale  to  have  been  completed  on  the  9th,  if  such 
assumption  were  necessary  to  sustain  the  ver- 
dict. And  if  the  case  was  so  submitted  that 
the  jury  might  have  found  that  the  sale  was 
completed  on  the  6th,  although  the  facts  were 
not  sufficient  to  establish  it,  the  verdict  must 
stand  if  no  instruction  was  asked  for  as  to  the 
effect  of  what  took  place  that  day ;  and  if  no 
exception  was  taken  on  the  specific  point,  that 
the  evidence  was  insufficient  to  show  a  com- 
plete sale  at  that  time:  Id.,  54  M.  843. 

(c)  Delivery. 

As  to  measure  of  damages  for  failure  to  de- 
liver as  per  agreement,  see  Damages,  §§  88, 
84.  89,  90,  188-305,  232-238,  241. 

Delivery  to  take  case  out  of  Statute  op 
Frauds,  see  that  title,  IV,  (c). 

77.  Where  a  contract  for  the  sale  and  de- 
livery of  wool  provides  that  the  delivery  is  to 
be  made  upon  notice  from  the  purchaser,  such 
notice  is  essential  to  a  recovery:  Chadwick  v. 
Butler,  28  M.  849. 

78.  In  an  action  for  the  price  of  wool  sold 
which  the  vendee  refused  to  accept  and  pay 
for,  the  vendee  claimed  that  he  was  not  lia- 
ble because  the  wool  had  not  been  delivered 
within  a  reasonable  time  after  notice  was 
mailed  directing  the  vendor  to  forward  the 
wool.  Held,  that  the  vendor  was  not  in  de- 
fault if  be  acted  promptly  after  receipt  of  the 
notice:  Burhans  v.  Corey,  17  M.  282. 

70.  If  a  contract  to  sell  and  deliver  logs 
fixes  no  time  for  delivery,  it  is  enough  if  they 
are  delivered  in  a  reasonable  time:  McOraw 
v.  Dole,  68  M.  1. 

80.  Where  a  contract  was  made  on  July 
20th  to  sell  and  deliver  a  crop  of  wool  "  in  a 


reasonable  time,  viz.,  within  two  weeks,"  a 
demand  for  delivery  made  on  August  12th 
was  held  to  be  within  a  reasonable  time: 
Chadwick  v.  Butler,  28  M.  849. 

81.  Where  a  contract  was  made  for  a  har- 
vester to  be  delivered  ready  for  use  by  July 
15th,  and  the  vendor  was  to  furnish  a  man  to 
set  it  up  and  start  it,  it  could  not  be  consid- 
ered delivered  until  set  up ;  and  no  question 
of  reasonable  time  would  arise,  especially  if 
the  machine  was  needed  for  immediate  use : 
Wood  Mowing,  etc.  Machine  Co.  v.  Qasrtner, 
63  M.  520. 

Further  as  to  reasonable  time,  see  Con- 
tracts, §§  604,  505. 

82.  The  question  of  delivery  is  one  of  fact, 
and  is  mainly  governed  by  the  intention  of 
the  parties.  Where  the  evidence  is  equivocal 
it  is  properly  a  question  of  fact  for  the  jury, 
under  proper  instructions,  and  must  be  sub- 
mitted to  them,  unless  it  is  plain,  as  matter 
of  law,  that  the  evidence  will  justify  a  find- 
ing but  one  way :  Gibbons  v.  Robinson,  63  M. 
146. 

88.  When  an  actual  transmission  of  the 
thing  itself  by  the  seller  to  the  buyer  is  im- 
possible, constructive  or  symbolical  delivery, 
producing  as  far  as  practicable  the  same  effect, 
is  allowed  (Per  Martin,  Ch.  J.):  Perkins  v. 
Dacon,  18  M.  81. 

84.  A  symbolic  delivery  is  sufficient  to  pass 
the  title  to  logs  floating  in  the  water:  Leonard 
v.  Davis,  1  Black  (U.  8),  476. 

85.  Vendor  and  purchaser  can  agree  for 
future  symbolical  delivery,  as  by  tender  of 
warehouse  receipts;  and  before  the  time  for 
delivery  the  vendee  can  transfer  his  right  to  a 
third  person,  who  would  be  entitled  to  posses- 
sion at  the  time  specified :  Gregory  v.  Wendell, 

39  M.  887. 

86.  In  delivering  grain  to  a  purchaser  on 
'change  it  is  sufficient  to  tender  elevator  re- 
ceipts if  it  appears  that  the  bearer  could  ob- 
tain the  grain  upon  them :  Gregory  v.  Wendell, 

40  M.  432. 

87.  Where  ore  is  piled  at  the  point  of  de- 
livery in  a  mass  larger  than  was  contracted 
for,  and  nothing  remains  but  to  take  the  con- 
tract quantity  from  the  pile,  it  seems  that  it  is 
a  sufficient  delivery :  Iron  Cliffs  Co.  v.  Buhl, 
42M.86. 

88.  A  mining  compary  agreed  to  sell  two 
thousand  tons  of  ore  to  an  iron  company  and 
deliver  it  at  a  certain  point  whence  it  was  to 
be  taken  by  rail  to  the  consignees.  The  con- 
tract quantity  was  delivered,  and  with  more 
ore  of  the  same  kind  was  deposited  in  a  pile 
at  the  point  of  delivery;  but  the  consignees 
directed  the  railroad  company  to  cease  for- 
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warding  it  for  a  time,  as  they  had  no  room  for 
it.  They  paid  in  full  for  the  contract  quantity, 
however;  but  as  they  did  not  finally  receive  the 
full  amount,  they  sued  the  railroad  company 
for  the  amount  which  it  had  failed  to  deliver. 
Held,  (1)  that  by  these  acts  the  iron  company 
asserted  their  understanding  that  when  the 
ore  was  delivered  in  the  pile  it  was  under  their 
control ;  and  (2)  that  they  could  not  sue  the 
mining  company  for  the  deficiency :  Ibid. 

89.  Delivery  of  such  property  as  a  flock  of 
sheep  con  only  be  made  by  surrendering  pos- 
session with  intent  to  transfer  the  title  thereto, 
and  by  accepting  it  as  owner:  Case  v.  Dewey, 
55  M.  116. 

90.  A  contract  for  logs  provided  that  the 
vendor  should  drive  them  to  the  main  stream 
to  be  taken  in  charge  by  a  booming  company 
'when  its  drive  went  down,  and  if  too  late 
should  follow  and  overtake  the  drive.  The 
vendor  engaged  another  person,  who  was  tak- 
ing a  large  quantity  of  other  logs,  to  meet  the 
drive,  to  take  these  logs  with  them,  but  he 
missed  the  drive,  and  as  he  could  not  separate 
the  logs  and  had  engaged  to  take  the  other 
logs  further  he  took  these  also,  the  vendor  ap- 
parently acquiescing.  When  he  reached  his 
destination  the  main  drive  had  not  been  over- 
taken, and  as  he  was  going  no  further  the  pur- 
chaser, without  objection  from  the  vendor, 
engaged  the  booming  company  to  go  back  and 
collect  the  logs  and  run  them  to  a  designated 
place.  Held,  that  the  course  of  the  parties  to 
the  contract  of  sale  amounted  to  a  delivery 
which  cut  off  any  lien  the  vendor  might  have 
had  on  the  logs,  and  his  right  to  stop  them  in 
transit:  Muskegon  Booming  Co.  v.  Underbill, 
48  M.  629. 

91.  Where  a  contract  for  the  sale  of  a  stock 
in  a  store  specifies  that  the  vendor  excepts  and 
reserves  therefrom  whatever  the  same  may 
inventory  above  $4,500,  which  excess  he  is  to 
take  from  the  stock,  payment  to  be  made  in 
land  and  money  as  soon  as  the  inventory  is 
completed — the  delivery  of  the  goods  and 
payment  in  the  mode  specified  in  the  contract 
to  be  simultaneous  —  and  the  inventory  shows 
an  excess,  there  can  be  no  delivery  so  as  to 
pass  title  until  the  vendor  takes  out  the  goods 
excepted  and  reserved  in  excess  of  $4,500: 
Pierson  v.  Spaulding,  67  M.  640. 

92.  Where,  under  an  arrangement  that  the 
store  should  be  kept  open  for  trade  while  the 
inventory  was  making,  and  in  contemplation 
that  a  sale  would  be  consummated  in  accord- 
ance with  the  written  agreement  the  vendee 
made  purchases  and  assisted  in  selling  goods 
from  the  stock,  and  did  other  acts  in  expecta- 
tion that  the  purchase  would  be  completed  as 


provided  for  in  the  contract,  and  no  actual  de- 
livery or  acceptance  was  alleged  by  plaintiff 
to  have  occurred  until  the  9th  day  of  June, 
held,  that  testimony  as  to  what  the  vendee 
said  and  did  prior  to  the  Oth  day  of  June, 
and  while  the  delivery  was  making,  was  not 
admissible  for  the  purpose  of  showing  delivery 
and  acceptance  upon  the  Oth :  Ibid. 

93.  The  counting  out  of  shingles  by  pur- 
chasers, and  the  marking  of  a  bunch  on  the 
top  of  each  pile  or  two  with  their  brand,  is  a 
complete  delivery  sufficient  to  pass  the  title 
where  nothing  remains  to  be  done  by  either 
party  except  to  load  them  upon  the  cars,  as  re- 
quired by  the  contract :  Marthinson  v.  Wag- 
ner,  68  M.  548. 

94.  A  quantity  of  barrels  were  sold  from  a 
large  stock  stored  in  the  warehouse  of  a  bailee 
who  was  accustomed  to  deliver  to  purchasers 
upon  presentation  of  a  bill  of  sale.  He  was 
notified  of  the  sale  by  both  parties,  and  at  the 
request  of  the  purchaser,  to  whom  a  bill  of 
sale  had  been  given,  he  undertook  to  keep  the 
barrels  safely  nntil  called  for.  But  they  were 
not  designated,  nor  separated  from  the  rest, 
which  were  of  the  same  size  and  quality. 
Held,  that  there  was  sufficient  delivery  to  pass 
title,  and  protect  the  barrels  sold  from  an  ex- 
ecution levy  against  the  vendors  upon  the 
general  stock:  Carpenter  v.  Graham,  42  M. 
101. 

95.  Where  machinery  sold  is  in  a  building 
owned  by  the  vendee's  wife,  and  of  which  he 
holds  the  keys,  all  the  possession  that  can  bo 
delivered  is  taken  by  him:  Edwards  v.  Ed- 
wards, 54  M.  847. 

96.  A  farm  laborer  orally  agreed  with  his 
employer  to  take  in  payment  a  number  of 
hogs  which  were  pointed  out,  but  which  were 
to  remain  in  the  pasture  and  be  fed  by  the  em- 
ployer, with  others,  until  there  should  be  an 
opportunity  to  sell  them.  Held,  that  there 
was  sufficient  delivery  to  transfer  title  as 
against  a  subsequent  levy  on  the  employer's 
property :  Webster  v.  Anderson,  42  M.  554. 

97.  The  evidence  necessary  to  show  a 
change  in  the  possession  of  property  trans- 
ferred by  an  uncle  to  his  nephews  living  to- 
gether on  the  same  premises  would  be  different 
from  that  otherwise  needed ;  and  where  there 
is  uncertainty,  it  is  for  the  jury  to  determine 
from  the  evidence  whether  the  change  was 
effected :  McLaughlin  v.  Lange,  42  M.  81. 

98.  The  possession  of  logs  by  a  boom  com- 
pany for  booming  purposes  is  the  possession 
of  the  owner,  and  not  in  contravention  of  any 
right  of  property,  control  or  possession  in  him, 
but  subordinate  and  subservient  to  his  au- 
thority and  purpose ;  such  custody,  therefore. 
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to  no  obstacle  to  such  a  change  of  possession 
or  delivery  to  a  purchaser  or  mortgagee  as  the 
nature  of  the  property  and  its  situation  per- 
mits: Sheldon  v.  Warner,  36  M.  403. 

99.  Possession  of  goods  by  a  warehouseman 
or  other  agent  or  bailee  of  the  vendor  or  mort- 
gager is  not  that  of  a  third  person  so  as  to  dis- 
pense with  the  necessity  of  delivery  and  of  an 
actual  change  of  possession,  unless  notice  is 
given  to  him  of  the  change  of  title.  After 
snch  notice  he  ceases  to  hold  as  the  vendor's 
agent,  and,  if  he  still  retains  possession,  he 
becomes  the  vendee's  agent:  Buhl  Iron  Works 
v.  Teuton,  67  M.  683. 

As  to  the  change  of  possession  required 
where  bulky  or  heavy  property  is  mortgaged 
or  sold  as  security,  see  Chattel  Mortgages, 
S§  50,  60. 

(d)  Acceptance. 

See  Statute  op  Frauds,  IV,  (c). 

100.  A  contract  for  delivery  of  timber  "  on 
the  rail "  of  a  vessel  does  not,  in  the  absence  of 
express  provision,  contemplate  that  it  shall  be 
inspected  for  acceptance  at  any  later  stage: 
Brovmlee  v.  Bolton,  44  M.  218. 

101.  If  one  who  contracts  for  goods  to  be 
delivered  at  a  given  time  receives  them  as  the 
goods  bargained  for,  without  objection,  though 
not  delivered  until  long  afterwards,  he  is  liable 
for  the  contract  price:  Peter  v.  Thickstun,  51 
M.  590. 

102.  The  act  of  a  contract  purchaser  in  re- 
ceiving without  protest  what  is  delivered 
under  the  contract  to  the  amount  bargained 
for,  amounts  to  a  waiver  of  any  difference  in 
quality  between  what  he  had  a  right  to  de- 
mand and  what  he  has  actually  received: 
Comstock  v.  Sanger,  51  M.  497. 

103.  If  a  vendee  accepts  and  pays  for  blocks 
delivered  to  him  under  contract  without  re- 
jecting any,  though  complaining  of  their  de- 
fects, he  waives  any  particular  time  and  con- 
dition for  such  delivery;  nor  can  he  reject 
sound  blocks  thereafter  delivered:  McFadden 
v.  Wetherbee,  63  M.  890. 

104.  A  purchaser  under  a  contract  for  the 
delivery  from  time  to  time  of  a  certain  num- 
ber of  logs  measuring  in  the  aggregate  a  given 
number  of  feet  does  not  waive  his  objection 
to  the  failure  to  furnish  logs  of  a  proper  aver- 
age size  by  receiving  such  as  are  furnished 
below  it;  because  he  cannot  assume  that  the 
deficiency  will  not  be  made  up  by  the  logs  not 
yet  delivered :  Ortman  v.  Oreen,  36  M.  209. 

Acceptance  of  goods  as  fulfilling  warranty, 
see  supra,  §§  163-165.  See,  also,  as  to  accept- 
ance, supra,  g§  283,  283. 


II.  Fbaud  and  mistake. 
Sales  fraudulent  as  to  creditors,  see  Fraud, 

n. 

As  to  rescission,  see  infra,  IV,  (b). 

(a)  In  general. 

105.  A  purchase  made  by  one  who  is  in- 
solvent, and  with  the  purpose  not  to  pay,  is 
void  even  though  the  buyer  has  not  made  false 
representations :  Shipman  v.  Seymour,  40  M. 
275. 

106.  If  a  merchant  buys  goods  intending 
never  to  pay  for  them,  and  intending  to  avoid 
payment  by  mortgaging  them  to  another  cred- 
itor, this  is  such  a  fraud  as  avoids  the  sale ;  it  is 
the  same  as  if  the  vendee  had  made  false  and 
fraudulent  representations  as  to  his  financial 
standing  at  the  time  of  the  purchase :  Boss  v. 
Miner,  67  M.  410. 

107.  To  avoid,  on  the  ground  of  fraud,  a 
sale  of  goods  on  credit,  the  fraud  must  have 
existed  when  the  goods  were  sold,  but  it  may 
be  made  out  by  evidence  of  the  vendee's  sab- 
sequent  acts,  admissions  and  dealings ;  and  the 
vendor  in  an  action  to  recover  the  goods  is  not 
restricted  to  evidence  of  the  fraud  and  misrep- 
resentations made  by  the  vendee  at  or  before 
the  time  of  the  sale :  Boss  v.  Miner,  64  M.  204. 

108.  In  order  to  prove  fraudulent  pur- 
chases it  is  not  necessary  to  show  defendants' 
complicity  in  the  original  scheme  if  there  was 
a  scheme.  They  may  be  unable  to  hold  the 
goods  without  being  guilty  of  actual  dishon- 
esty :  Bedpath  v.  Brown,  71  M.  —  (July  11, 
•88). 

109.  No  inference  of  fraud  can  be  drawn 
from  the  fact  that  money  not  yet  due  remains 
unpaid ;  but  there  is  no  error  in  admitting  tes- 
timony that  the  purchase  price  of  goods  pur- 
chased by  means  of  a  falsehood  is  still  unpaid : 
Shipman  v.  Seymour,  40  M.  275. 

110.  In  an  action  for  the  value  of  goods 
sold,  evidence  that  they  were  sold  to  defraud 
the  vendor's  wife  is  irrelevant ;  the  sale  might 
be  fraudulent  as  to  her  but  good  as  between 
the  parties,  and  the  question  of  fraud  must  be 
left  to  be  raised  by  the  party  defrauded,  who 
waives  it  by  taking  no  proceedings  to  obtain 
redress:  Cool  v.  Snover,  38  M.  562. 

1 1 1 .  A  bill  of  sale  of  a  livery  stock  included 
"  two  two-seated  full-top  carriages,"  but  it 
afterward  appeared  that  one  of  the  carriages 
which  the  vendor  supposed  was  a  full-top  was 
not  so.  Held,  that  this  mistake  of  fact  could 
not,  in  law,  relieve  him  of  the  obligation  to 
deliver  a  full-top  in  its  place  or  account  for  the 
value  of  such  a  carriage:  Lampson  v.  Cum- 
mings,  52  M.  491. 
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(b)  False  representation*. 

In  sale  of  land,  see  "Vendors,  H. 
As  to  false  representations  generally,  see 
Fraud,  §§  16-87. 

112.  A  mere  assertion  of  value  made  by 
the  seller,  where  no  warranty  is  intended,  is 
no  ground  of  relief  to  a  purchaser,  because  the 
assertion  is  a  matter  of  opinion  which  does  not 
imply  knowledge,  and  in  which  men  differ. 
Every  person  reposes  at  his  peril  in  the  opin- 
ions of  others  where  he  has  equal  opportunity 
to  form  and  exercise  his  own  judgment:  IH- 
eard  v.  McCormick,  11  M.  68. 

113.  But  it  cannot  be  laid  down  as  a  rule  of 
law  that  value  is  never  a  material  fact.  And 
when  the  purchaser  expressly  relies  upon  the 
knowledge  of  the  seller  as  to  quality  or  value, 
the  seller  is  bound  to  act  honorably  and  deal 
fairly  with  the  purchaser:  Ibid. 

114.  A  jeweller,  knowing  the  purchaser's 
ignorance,  deliberately  and  designedly  availed 
himself  of  it  to  defraud  him  by  false  state- 
ments of  the  value  of  articles  in  his  trade,  which 
none  but  an  expert  could  reasonably  be  ex- 
pected to  understand.  It  was  held  that  an  ac- 
tion would  lie  for  fraud:  Ibid. 

115.  A  vendor's  statements  of  Ms  opinion 
as  to  his  stock  do  not  generally  stand  on  the 
same  footing  as  facts;  but  they  are  sometimes 
ground  of  liability  in  an  action  for  fraud  where 
they  are  meant  and  understood  on  both  sides 
to  be  relied  on:  Jaekson  v.  Collins,  89  II 
507. 

lift.  A  vendor's  honestly  expressed  but  in- 
correct opinion  as  to  the  amount,  quality  and 
value  of  the  goods  he  sells  will  not  support  an 
action  for  fraudulent  representations  if  the 
purchaser  sees  or  knows  the  property,  or  has 
opportunities  to  know  it  The  purchaser  can- 
not recover  unless  the  vendor,  with  superior 
means  of  knowledge,  intentionally  gives  a 
false  opinion  as  to  material  facts  for  the  pur- 
pose of  defrauding  the  purchaser,  and  the  latter 
baa  reason  to  rely  and  does  rely  on  it  as  true : 
Collins  v.  Jackson,  54  M.  186. 

117.  In  an  action  for  fraudulent  represen- 
tations by  the  vendor  on  the  sale  of  goods,  it 
is  for  the  jury  to  determine  whether  the  opin- 
ion expressed  is  false  and  known  to  be  so  to 
the  vendor,  and  to  what  extent  it  is  relied  on 
by  the  purchaser  without  negligence:  Ibid. 

118.  Complainant  being  owner  of  certain 
real  estate  sold  the  same  to  defendant,  and  re- 
ceived in  payment  certain  copper  stock  and 
defendant's  note.  Defendant  directed  oom-" 
plainant,  before  taking  the  stock,  to  make  in- 
quiries as  to  its  value,  and  not  to  rely  upon 
the  defendant's  estimation  of  it.    The  stock 


proved  worthless,  field,  that  in  such  a 
where  parties  stand  upon  equal  terms  as  to 
their  opportunity  of  obtaining  information 
concerning  them,  each  must  rely  upon  his  own 
judgment  and  means  of  information :  Seeker 
v.  Halting*,  15  M.  47. 

119.  Where  one  who  offers  a  mortgage  in 
payment  remarks  on  its  value,  irrespective  of 
the  question  of  the  existence  of  a  prior  mort- 
gage, his  remarks  should  be  taken  simply  as 
the  expression  of  his  opinion,  or  as  a  matter 
of  commendation ;  the  other  party  to  the  trade, 
if  ordinarily  diligent,  can  judge  of  the  value 
as  well  as  he,  and  is  therefore  not  relieved 
from  the  application  of  the  principle  of  caveat 
emptor  in  regard  to  it:  Bristol  v.  Braidwood, 
28  M.  191. 

120.  Where  one  used  a  mortgage  in  mak- 
ing payment,  his  statement  that  there  was  no 
prior  mortgage  that  he  knew  of,  was  not  a 
fraudulent  representation,  but  was  of  a  char- 
acter to  fairly  put  the  vendor  upon  inquiry  to 
ascertain  the  fact  for  himself:  Ibid. 

121.  Where  the  purchaser 'of  a  mortgage 
on  distant  lands  relies  on  and  is  misled  by 
representations  made  to  him  by  the  seller  as  to 
the  mortgager's  responsibility  and  the  value  of 
the  securities,  which  representations,  though 
honestly  made,  were  really  false,  they  amount 
in  legal  effect  to  fraud,  even  though  the  seller 
had  suggested  to  the  purchaser  that  he  look 
at  the  lands  himself,  as  their  judgment  might 
not  agree,  and  had  offered  to  pay  hie  travel- 
ing expenses  if  they  did  not  suit;  such  a  sug- 
gestion implies  the  assertion  that  the  seller  had 
exercised  an  intelligent  judgment,  and  would 
increase  the  purchaser's  sense  of  security 
therein:  Webster  v.  Bailey,  81  M.  86. 

122.  A  contract  of  sale  cannot  usually  be 
avoided  for  an  undervaluation,  or  because  a 
party  in  bargaining  has  sought  to  abate  and 
depreciate  the  price  by  the  common  bantering 
between  buyer  and  seller:  Swimm  v.  Bush,  38 
M.99. 

128.  A  vendor's  representation  that  a  cor- 
poration's mortgage  bond  which  he  was  sell- 
ing "  was  just  as  good  as  gold,  and  was  just 
as  good  as  wheat  in  the  bin,  and  was  worth 
$1,000,"  was  not  allowed  to  sustain  a  reoovery 
in  an  action  for  fraud  and  deceit  brought  by 
the  vendee:  French  v.  Fitch,  67  M.  492  (Nov. 
10,  '87). 

124.  In  an  action  to  recover  damages  for 
the  sale  to  plaintiff  of  certain  corporate  stock 
by  fraud  and  deceit,  and  also  a  mortgage  bond 
of  the  corporation,  certain  evidence  as  to  the 
value  of  the  corporation's  real  estate,  made 
some  time  after  the  sale  and  after  the  com- 
pany's factory  had  dosed,  was  held  too  remote, 
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and  the  error  of  admitting  it  was  held  not 
cared  by  the  court's  charge:  Ibid. 

125.  Defendant  sold  plaintiff  shares  of  cor- 
porate stock,  representing  that  the  capital 
stock  was  all  paid  up.  Defendant  admitted 
the  representation,  and  claimed  that  it  was 
true.  The  evidence  showed  that  when  the 
company  was  formed  only  60  per  cent,  was 
paid  in  on  the  stock,  and  it  was  claimed  that 
afterward,  before  plaintiff  bought,  40  per 
cent,  was  paid  in  by  stock  dividends  or  by 
adding  the  profits  of  the  business  to  the  capi- 
tal stock,  thus  increasing  it  to  its  full  face 
value.  Held,  that  there  was  sufficient  evi- 
dence in  the  case  to  warrant  submission  to  the 
jury  (who  found  for  plaintiff) :  Kryger  v.  An- 
drews, 65  M.  405. 

128.  Representations  made  by  a  vendor  at 
the  time  of  a  sale  as  to  the  quality  of  the  ar- 
ticle sold  are  merged  in  an  express  warranty ; 
and  an  action  of  fraud  cannot  be  based  on 
such  representations  unless  the  vendor  knew 
them  to  be  false  when  made :  Horner  v.  Fel- 
lows, 1  D.  51. 

127.  One  who,  to  induce  another  to  buy, 
recklessly  makes  a  false  representation,  of  the 
truth  or  falsity  of  which  he  knows  nothing, 
whereby  the  vendee  is  deceived  and  defrauded, 
is  liable:  ,Beebe  v.  Knapp,  28  M.  68. 

128.  One  is  liable  for  false  representations 
made  intentionally  to  induce,  and  which  do 
induce,  action  in  reliance  upon  them;  and  it  is 
fraud  if  he  believes  or  has  reason  to  believe 
them  false,  whether  he  knows  them  to  be  false 
or  not:  Stone  v.  Covell,  90  M.  859. 

129.  In  an  action  for  the  value  of  timber 
delivered  under  a  contract,  there  was  no  error 
in  excluding  testimony  that  before  the  con- 
tract was  made  one  of  the  plaintiffs  had  rep- 
resented the  timber  as  of  specified  dimensions, 
where  there  was  nothing  to  show  that  the  rep- 
resentation was  made  to  any  one  interested: 
McKay  v.  Evans,  48  M.  597. 

130.  In  trover  for  goods  sold  upon  repre- 
sentations by  the  purchaser  as  to  his  solvency, 
the  jury  have  no  right  to  assume  that  the 
plaintiff  did  not  rely  on  the  representations  in 
making  sale,  if  there  is  testimony  to  support 
his  claim  that  he  did,  and  none  to  the  con- 
trary :  Heineman  v.  Steiger,  54  M.  282. 

131.  One  who  enters  a  vessel  on  a  ship- 
broker's  books  as  for  sale  is  responsible  for  the 
correctness  of  the  data  of  description  there 
appearing,  if  they  were  meant  to  be  relied  on 
and  were  relied  on :  Gilchrist  v.  Manning,  54 
M.  210. 

132.  The  continuous  use  which  the  pur- 
chaser of  a  vessel  may  be  compelled  to  make 
of  it  after  discovering  defects  does  not  waive 


damages  to  which  he  is  entitled  for  false  rep- 
sentations,  whatever  effect  it  may  have  on  his 
right  to  a  rescission :  Ibid. 

138.  False  representations,  whereby  a 
vendee  is  deceived  and  defrauded,  may  be 
treated  as  warranties  and  assumpsit  brought 
at  the  vendee's  option:  Carter  v.  Glass,  44  M. 
154. 

Damages  for  inducing  vendee  to  buy  goods 
on  false  representations,  see  Damages,  g  240. 

III.  Wabraktees. 
(a)  Express  warranties. 

134.  Where  a  blank  warranty  with  the 
vendor's  printed  signature  is  indorsed  on  an 
order  for  a  machine,  in  which  order  the  full 
benefit  of  such  warranty  is  reserved  to  the 
vendee,  such  reference  to  the  warranty  con- 
stitutes the  order  and  the  warranty  one  in- 
strument, and  failure  to  fill  up  the  blanks  is 
immaterial ;  and  the  printed  signature,  being 
adopted  by  the  vendor,  binds :  Grieb  v.  Cole,  60 
M.897. 

135.  No  particular  form  of  words  is  re- 
quired to  constitute  a  warranty,  nor  need  the 
word  "  warrant"  be  used;  but  it  is  necessary 
that  such  expressions  should  be  used  as  show 
the  intention  of  the  party  to  bind  himself  to 
make  good  the  quantity  named,  and  not  a 
mere  statement  or  expression  of  opinion  as  to 
the  quantity  of  lumber  which  could  be  manu- 
factured from  the  logs  from  which  it  was  to 
be  cut:  Switzer  v.  Pinconning  Manuf.  Co.,  59 
M.488. 

188.  A  binding  contract  of  warranty  must 
express  or  imply  a  promise  to  make  good  such 
representations'  as  to  the  merchandise  sold  as 
were  relied  on  by  the  purchaser  in  buying;  it 
cannot  rest  merely  on  the  seller's  expressions 
of  an  honest  opinion,  however  mistaken  it 
may  be :  Linn  v.  Gunn,  56  M.  447. 

137.  The  representation  by  the  vendor  of  a 
threshing-machine  that  it  is  a  very  good  ma- 
chine and  will  do  nice  work  is  not  a  warranty : 
Worth  v.  McConneU,  42  M.  478. 

188.  In  a  contract  for  the  sale  and  delivery 
of  a  patent  diamond  drill,  the  proviso  that  the 
machine  was  "  to  be  complete  in  everything 
for  working  "  is  held  not  to  be  an  express  war- 
ranty that  the  machine  would  do  the  work  for 
which  it  was  purchased,  but  to  mean  only  that 
the  machine,  such  as  it  was  in  principle  and 
range  of  usefulness,  should  be  delivered  fully 
prepared  and  equipped  to  do  what  in  principle 
it  was  capable  of  doing:  MeGraw  v.  Fletcher, 
85  M.  104. 
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139.  The  vendee  of  a  steam-engine  which 
proved  of  little  or  no  value  defended  a  suit 
for  the  purchase  price,  claiming  that  he  bought 
with  warranty,  and  relying  upon  statements 
of  the  vendor  at  the  time  of  the  sale  to  estab- 
lish the  warranty.  But  it  appeared  that  after 
the  engine  had  been  thoroughly  tested  and 
proved  a  failure,  he  had  written  letters  to  the 
vendor  from  time  to  time,  apologizing  for  not 
having  paid  for  the  engine  as  he  had  agreed, 
and  asking  more  time— in  none  of  which  was 
any  allusion  made  to  a  warranty,  or  claim  set 
up  to  damages.  Held,  that  these  letters  satis-' 
factorily  negatived  any  idea  that  the  state- 
ments of  the  vendor  at  the  sale  were  regarded 
as  a  warranty :  Deuel  v.  Biggins,  9  M.  228. 

140.  Value  may  be  the  subject  of  warranty 
in  a  contract  of  sale:  Picard  v.  MeCormick, 
11M.68. 

141.  A  warranty  of  the  soundness  of  a 
horse,  unless  expressly  restricted,  extends  to 
all  manner  of  soundness,  whether  known  to 
the  vendor  or  not;  and  the  question  whether 
the  animal  was  in  any  way  unsound  at  the 
time  of  sale  is  for  a  jury :  Van  Hoeten  v.  Cam- 
eron, 64  M.  609. 

(b)  Implied  warranties. 

142.  Where  a  warranty  is  express  there 
can  be  no  implications:  MoOraio  v.  Fletcher, 
85  M.  104. 

143.  When  articles  of  food  are  bought  for 
domestic  consumption,  and  the  vendor  sells 
them  for  that  express  purpose,  the  law  im- 
plies a  warranty  that  they  are  fit  for  such 
purpose,  whether  the  sale  be  by  a  retailer  or 
by  any  other  person:  Hoover  v.  Peters,  18 
M.61. 

144.  A  baker  impliedly  warrants  the  whole- 
someness  of  the  bread  which  he  Bells  at  a  dis- 
count to  the  peddler  who  distributes  it:  Sin- 
clair v.  Hathaway,  57  M.  60. 

145.  A  usage  in  effect  warranting  without 
express  warranty  the  soundness  of  unin- 
spected fish  caught  within  the  state,  and  sold, 
is  void  as  defeating  the  policy  of  the  inspec- 
tion law:  Tremble  v.  CroweU,  17  M.  498. 

146.  Where  the  vendee  of  timber  sold  by 
written  contract  failed  to  secure  an  express 
warranty  as  to  the  amount  of  timber  of  the 
quality  sold,  it  was  held  that  no  warranty 
coold  be  implied,  though  the  yield  through 
unsoundness  fell  short  of  what  was  expected : 
Hester  v.  Michigan  Land,  etc.  Co.,  69  M.  290 
(April  18,  '89). 

147.  A  sale  according  to  a  scale  already 
made,  without  any  previous  employment  of 


the  scaler  by  the  vendee  as  well  as  the  vendor, 
implies  a  warranty  by  the  vendor  that  the 
scaler  is  competent  and  the  scale  honestly 
made,  unless  it  clearly  appears  that  the  vendee 
assumed  that  risk:  Ortman  v.  Green,  26  M. 
209. 

148.  Where  a  sale  of  all  the  merchantable 
logs  in  a  certain  lot  is  made  without  inspec- 
tion by  either  party,  no  warranty  that  any 
particular  log  is  merchantable.is  implied;  and 
after  the  buyer,  or  the  person  selected  by  the 
parties  to  scale  the  logs,  has  accepted  one,  he 
cannot  afterwards  oomplain  that  it  is  not 
merchantable:  Leonard  «.  Davis,  1  Black  (TJ. 
S.),  476. 

149.  Whether  a  warranty  of  utility  in  the 
working  of  a  machine  in  some  special  service 
not  strictly  within  the  sphere  of  action  for 
which  it  was  contrived  can  be  implied  must 
depend  upon  the  particular  facts;  and  a  strong 
case  ought  to  be  required  to  support  the  infer- 
ence of  an  agreement  by  the  seller  that  a  ma- 
chine designed  for  one  kind  of  work  will  oper- 
ate well  in  practice  in  work  of  a  different 
character :  McQraw  v.  Fletcher,  85  M.  104. 

160.  Where  a  rock-drill  was  bought  to  use 
in  exploring  for  minerals,  both  parties  under- 
standing that  the  machine  had  not  been  con- 
trived for  that  kind  of  work  and  that  its  use- 
fulness therefor  had  not  been  tested,  but  the 
vendor  having,  before  bis  purchase,  seen  it  in 
operation  drilling  rook,  and  the  indications  be- 
ing that  it  was  tacitly  understood  he  should 
take  it  at  his  own  risk,  it  was  held  no  war- 
ranty was  implied :  Ibid. 

1 5 1 .  A  purchase  of  a  machine  from  a  dealer 
implies  that  the  machine  shall  be  new  —  that 
is,  not  second-hand  or  the  worse  for  wear; 
and  under  an  order  therefor  the  dealer  cannot 
impose  upon  the  vendee  a  second-hand  and 
worn  machine,  whether  it  complies  with  the 
terms  of  his  warranty  or  not  as  to  its  being 
well  made  and  that  it  will  do  as  good  work  as 
any  machine  of  its  class :  Orieb  v.  Cole,  60  M. 
897. 

152.  A  contract  for  the  exchange  of  prop- 
erty implies  and  includes  a  warranty  of  title: 
Hunt  v.  Sackett,  81  M.  18. 

153.  A  sale  of  genuine  documents  —  such 
as  school-orders — does  not  involve  any  war- 
ranty that  the  officer  who  issued  them  was 
authorized  to  do  so:  White  v.  Robinson,  50 
M.78. 

154.  One  must  be  understood  to  warrant 
the  genuineness  of  a  transaction  between  him- 
self and  another  on  which  he  has  induced  a 
third  person  to  rely:  Gregory  v.  Wendell,  40 
11482. 
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(o)  Sights  and  remedies  under  war- 
ranty. 

1.  Return;    acceptance;    waiver;   re- 
.  lease. 

166.  Two  months'  delay  in  tendering  back 
an  unsatisfactory  machine  that  had  been  sold 
with  a  warranty  and  did  not  fulfill  its  terms 
was  not  unreasonable  where  the  vendor  was 
allowed  for  the  greater  part  of  that  time  to 
continue  his  efforts  to  make  it  work :  Felt  v. 
Reynolds  Rotary  Fruit  Evap.  Co.,  52  M.  603. 

166.  Payment  for  goods  sold  with  a  war- 
ranty does  not  necessarily  preclude  the  pur- 
chaser from  tendering  them  back  for  non-ful- 
fillment of  conditions  if  the  payment  was  made 
as  an  accommodation  and  without  waiving 
any  rights :  Ibid. 

167.  Breach  of  warranty  may  be  set  up  as 
a  defence  without  returning  the  goods,  unless 
the  contract  of  sale  expressly  requires  their  re- 
turn. The  omission  to  return  them  only  af- 
fects the  amount  of  damages  recoverable :  Hull 
v.  Belknap,  87  M.  179. 

168.  Where  the  vendor  of  a  machine  war- 
rants it  to  do  as  good  work  as  one  owned  by  a 
certain  third  person,  and  there  is  nothing  in 
the  contract  of  sale  requiring  the  purchaser 
to  notify  the  vendor  of  the  machine's  failure 
to  do  good  work  or  to  return  it  in  that  event, 
the  vendee  is  not  bound  to  return  it :  McCor- 
mick  Harvesting  Machine  Co.  v.  Cochran,  64 
M.  686. 

169.  A  farming-mill  was  sold  on  the  repre- 
sentation that  it  was  good  and  would  do  a 
good  business.  The  purchaser  gave  his  note 
for  it,  to  which  it  was  added  that  the  note 
was  given  for  the  mill,  which  was  warranted 
to  be  good  and  to  do  a  good  business,  and  that 
if  it  was  not  good  the  purchaser  was  to  have 
the  privilege  of  returning  it  within  a  certain 
time,  and  the  seller  was  to  furnish  a  new  mill 
in  exchange  which  should  be  good.  In  an 
action  on  the  note  it  was  held  that,  unless  it 
was  shown  the  seller  knew  at  the  time  of  the 
sale  that  the  mill  was  not  good,  the  purchaser 
was  bound  to  return  it  according  to  the  con- 
dition annexed  to  the  note  before  he  could 
avail  himself  of  any  defect  in  the  mill  in  his 
defence:  Horner  v.  Fellows,  1  D.  51. 

160.  A  manufacturer  who  selk  an  engine 
not  made  by  himself  with  warranty  that  it  is 
in  good  condition,  and,  if  not  found  so,  shall 
be  placed  in  such  condition,  puts  himself  in  a 
position  analogous  to  that  of  one  who  con- 
tracts to  build  and  furnish  one ;  and  an  accept- 
ance by  the  purchaser  is  conditional,  and  does 


not  bind  him  to  keep  it,  unless  answering  the 
warranty:  KimbaU  A  A.  Manuf.  Co.  v.  Vro- 
man,  85  M.  310. 

161.  Suit  was  brought  on  a  note  given  for 
a  reaper  which  the  vendor  had  warranted  to 
do  first-class  work.  The  warranty  purported  to 
bind  the  purchaser  to  give  reasonable  notice 
of  defects  to  the  vendor  or  his  agent,  and  pro- 
vided that  if  the  latter  did  not  remedy  the  dif- 
ficulty the  machine  was  "to  be  returned" 
and  replaced,  or  the  money  or  note  refunded. 
It  was  not  signed,  however,  by  the  purchaser, 
and  was  silent  as  to  the  manner  and  place  of 
delivery  in  case  the  machine  should  be  re- 
turned. The  vendor  and  his  agent  lived  at 
different  places.  .Held,  that  the  court  could 
not  say  at  which  place  the  machine  must  be 
returned;  and  that  when  the  purchaser  had 
given  notice  of  defects  to  the  vendor  or  his 
agent,  it  was  the  tatter's  place  to  remedy  them 
or  furnish  a  perfect  machine,  and  if  he  claimed 
that  it  was  all  it  had  been  represented  to  be, 
the  case  should  have  been  submitted  to  the 
jury  on  that  issue,  irrespective  of  the  pur- 
chaser's  failure  to  deliver  the  machine  again 
to  the  vendor :  Osborn  v.  Rateson,  47  M.  806. 

162.  A  wind-mill  was  bargained  for,  to  be 
put  up  in  good  order  and  warranted  for  sixty 
days.  It  worked  ill,  and  the  vendors  from 
time  to  time  agreed  to  put  it  in  proper  condi- 
tion and  endeavored  to  do  so.  Held,  that  the 
vendee's  allowing  it  to  remain  meanwhile 
upon  his  land  and  using  it  at  times  did  not 
amount  to  an  acceptance;  and  that  it  was 
proper  for  the  jury  to  take  these  facts  into 
consideration  to  determine  whether  there  had 
been  a  performance  by  the  vendors  and  an 
acceptance  by  the  vendees :  Phelps  v.  Whita- 
ker,  87  M.  72. 

163.  Where  the  vendor  of  a  machine  war- 
rants it  to  do  good  work,  and  the  vendee  has 
notified  the  vendor  that  it  does  not  work  well, 
the  vendee's  allowing  it  to  remain  on  his  land 
and  continuing  to  use  it  while  the  vendor  is 
trying  to  repair  it  does  not  amount  to  an  ac- 
ceptance: McCormick  Harvesting  Machine  Co. 
v.  Cochran,  64  M.  686. 

164.  Logs  were  sold  warranted  to  cut  a 
certain  proportion  of  lumber  of  first  quality, 
and  the  tests  for  determining  the  quality  were 
agreed  upon.  The  purchaser  by  his  voluntary 
act  after  delivery  rendered  it  impracticable 
to  apply  these  tests.  Held,  that  he  must  be 
deemed  to  have  accepted  the  logs  as  fulfilling 
the  warranty :  Hall  v.  McEwen,  19  M.  95. 

166.  Rope  sold  in  October,  1868,  with  an 
express  warranty  of  its  strength,  was  delayed 
in  transportation  and  the  vendee  refused  it; 
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but  afterwards,  in  May,  1885,  while  the 
vendor  was  negotiating  a  sale  of  it  to  others, 
the  vendee  appropriated  it,  credited  the 
vendor  on  his  books  with  the  price,  and  sent 
him  a  payment  which  was  accepted.  In  an 
action  for  the  price  begun  in  April,  1887,  held, 
that  the  defendant  could  not  for  the  first  time 
set  up  defects  in  the  rope  and  recoup  damages 
for  a  breach  of  the  original  warranty:  Eoeb- 
ling'x  Sons  v.  Winthrop  Hematite  Co.,  70  M. 
34«. 

166.  One  who  sells  goods  with  warranty  of 
title  to  a  purchaser  in  another  jurisdiction 
cannot  claim  that  his  liability  thereon  is  re- 
leased by  any  reasonable  arrangements  which 
the  buyer  finds  himself  compelled  to  make 
with  the  holder  of  an  existing  lien  to  enable 
him  to  remove  the  goods  to  his  own  domicile; 
and  tho  fact  that  such  a  removal  changes  the 
venue  of  any  consequent  action  does  not  nec- 
essarily support  an  inference  of  fraudulent 
combination  by  the  buyer  and  the  lien-holder 
against  the  seller:  De  Witt  v.  Prescott,  51  M. 
208. 

2.  Claim  by  third  party;  notioe;  as- 
sumption of  defence. 

167.  Judgment  in  favor  of  a  third  person 
hi  replevin  against  the  vendee  of  a  hone  was 
not  allowed  to  sustain  a  recovery  by  the 
vendee  against  the  vendor  as  for  breach  of 
warranty  of  title:  Moore  v.  Bostwiek,  88  M. 
607. 

168.  Where  a  vendee  is  sued  in  replevin 
by  a  third  person  who  recovers  judgment  for 
the  amount  of  a  lien,  such  judgment  is  not 
evidence  of  a  breach  of  the  vendor's  warranty 
of  title,  unless  the  vendor  was  properly  noti- 
fied to  defend  the  suit  or  undertook  to  do  so 
without  notioe:  De  Witt  v.  Pretoott,  51  M. 
398. 

168.  Nor  is  a  vendor  bound  unless  notified 
to  defend  —  even  though  he  was  a  witness  in 
the  cause  —  by  the  result  of  a  suit  which  his 
vendee  received  notice  to  defend,  and  which 
was  brought  against  the  vendee  of  the  latter: 
Axford  v.  Graham,  57  M.  422. 

170.  Notice  to  a  joint  vendor,  who  is  man- 
ager of  the  business  and  makes  all  the  bar- 
gains, to  defend  a  suit  brought  against  the 
vendee,  is  notice  to  his  co-vendor:  De  Witt  v. 
Preaoott,  51  M.  208. 

171.  If  the  vendor  assumes  the  defenoe  of 
an  action  by  a  third  party  against  the  vendee 
for  the  value  of  the  goods  sold,  judgment  for 
plaintiff  shows  a  breach  of  warranty,  even 
though  the  suit  is  in  assumpsit  when  it  ought, 
strictly,  to  have  been  in  trespass  or  trover; 


and  to  charge  the  vendor  with  the  costs  of 
such  suit  written  notice  to  defend  was  unnec- 
essary, vendor  having  in  fact  assumed  the  de- 
fence: Jenning*  v.  Sheldon,  44  M.  02. 

172.  Where  replevin  is  brought  against  a 
purchaser,  and  the  seller  assumes  the  defence 
in  order  to  protect  himself  on  his  warranty, 
the  purchaser  cannot  be  required  to  watch  and 
defend  the  action  without  at  least  adequate 
notioe  and  adequate  reason:  De  Witt  v.  Pret- 
oott, 51  M.  208, 

3.  Actions;  pleading. 

178.  The  right  of  action  for  breach  of  war- 
ranty is  assignable:  Felt  v.  Reynold*  Rotary 
Fruit  Evap.  Co.,  52  M.  602. 

174.  Where  a  contract  for  the  sale  of  ma- 
chinery contemplates  that  it  shall  be  tested 
and  put  in  running  order,  a  cause  of  action 
does  not  arise  upon  the  warranty  therein  until 
a  reasonable  time  has  been  allowed  to  make 
the  necessary  tests ;  and  the  time  taken  by  the 
parties  in  trying  to  make  the  machinery  fulfil 
the  conditions  of  the  contract  is  a  proper  cri- 
terion as  to  what  is  reasonable:  Ibid. 

176.  The  Bale  of  goods  by  a  vendee  who 
has  accepted  them  on  condition  that  they  com- 
ply with  a  warranty  makes  the  conditional  ac- 
ceptance absolute;  but  a  conditional  accept- 
ance alone  does  not  perfect  his  right  of  action 
upon  the  warranty  until  it  appears,  upon  rea- 
sonable trial,  that  the  goods  do  not  comply 
with  it:  Ibid. 

176.  A  vendee  sued  by  an  adverse  claimant 
need  not  await  the  result  of  the  action  before 
suing  for  breach  of  warranty:  Jennings  v. 
Sheldon,  44  M.  92. 

177.  An  action  brought  for  breach  of  the 
implied  warranty  in  a  contract  for  the  ex- 
change of  property  does  not  rescind  but  af- 
firms the  contract,  and  need  not  be  preceded 
by  any  such  act  of  disaffirmance  as  tendering 
back  boot-money  or  demanding  the  property 
given  in  exchange:  Sunt  v.  Saekett,  81  M.  18. 

178.  When  it  is  one  of  the  terms  of  a  con- 
tract that  an  engine  is  good,  and  if  not  found 
so  on  trial  shall  be  made  good,  the  right  to  re- 
turn it  in  case  of  failure  is  in  pursuance  and 
not  in  avoidance  of  the  contract ;  and  a  count 
for  breach  of  warranty  is  not  inconsistent  with 
one  averring  return,  or  with  the  common 
count  for  money  had  and  received :  Kimball 
<t  A.  Manuf.  Co.  v.  Vroman,  85  M.  810. 

178.  Where  a  declaration  for  breach  of 
warranty  fully  sets  out  the  contract  of  sale 
and  avers  a  return,  the  question  whether, 
upon  a  breach,  the  right  exists  to  return  the 
property,  is  one  of  law ;  and  where  there  is  no 
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such  right  an  averment  of  return  is  mere  sur- 
plusage: Ibid. 

180.  The  declaration  in  an  action  for 
breach  of  the  implied  warranty  of  title  in  a 
contract  for  the  exchange  of  property  must 
count  on  the  contract  itself,  as  this  alone 
creates  the  obligation :  Hunt  v.  Sackett,  81 
M.  18. 

181.  Even  in  justice's  court  a  declaration 
for  breach  of  warranty  must  show  the  nature 
of  the  warranty  and  state  the  breach :  Smith 
v.  Hobart,  43  M.  465. 

182.  A  vendee  deceived  by  a  false  war- 
ranty may  sue  in  tort ;  and  the  fact  that  he  sets 
out  the  warranty  and  avers  breach  does  not 
make  his  declaration  one  in  assumpsit  when 
the  essentials  of  a  declaration  in  case  appear: 
Carter  v.  Olass,  44  M.  154. 

183.  Such  a  declaration  need  not  allege 
that  defendant  "falsely  and  fraudulently 
warranted,"  and  "falsely  and  fraudulently 
deceived  "  plaintiff,  if  the  false  warranty,  the 
fraudulent  sale  and  deception  of  the  pur- 
chaser are  substantially  alleged:  Hopkins  v. 
O'NeU,  46  M.  403. 

184.  A  declaration  in  justice's  court  setting 
up  false  warranty,  etc.,  sustained  as  one  in 
assumpsit  for  damages  for  vendor's  refusal  to 
surrender  note  given  on  sale:  Thomas  v. 
Schram,  52  M.  218. 

4.  Evidence;  recovery. 

185.  The  vendee  rejected  the  goods  on  ar- 
rival as  not  merchantable.  Held,  in  assump- 
sit against  him,  that  it  was  not  error  to  permit 
the  exhibition  of  some  of  them  to  the  jury, 
and  to  admit  evidence  as  to  how  they  com- 
pared with  others,  'and  also  to  allow  the  ex- 
hibition of  samples  from  other  merchants  to 
show  that  the  goods  were  not  as  ordered: 
Imbrie  v.  Wetherbee,  70  M.  103. 

186.  And  where  the  goods  were  such  that 
the  court  could  not  take  notice  that  they  were 
perishable  (see  Evidence,  §  1015),  it  was  not 
error,  in  the  absence  of  evidence  that  their 
condition  was  subject  to  change,  to  admit  tes- 
timony as  to  examinations  made  by  the  vendee 
first,  on  their  arrival,  then  ten  days  after- 
wards, and  again  after  nine  months :  Ibid. 

187.  Where  the  evidence  showed  that  three 
days  after  a  machine  was  delivered  to  defend- 
ant he  gave  plaintiff  written  notice  of  his 
refusal  to  purchase  it,  and  that  it  was  at  plaint- 
iff's risk  —  the  testimony  showing  also  that  it 
had  not  been  used  since, —  held,  that  evidence 
of  the  condition  of  the  machine  was  admissi- 
ble though  based  on  an  examination  made 
after  trial  in  justice's  court:  Qrieb  v.  Cole,  60 
It  397. 


188.  In  an  action  for  the  price  of  a  machine 
sold,  evidence  as  to  how  similar  machines 
worked  is  inadmissible  to  prove  that  the  one 
in  question  worked  as  it  was  warranted :  Os- 
borne v.  Bell,  62  M.  214. 

189.  In  an  action  for  the  price  of  a  machine 
sold,  where  the  question  is  as  to  the  working 
of  the  machine,  testimony  of  a  witness  as  to 
the  working  of  other  machines  is  properly 
stricken  out  if  it  appears  therefrom  that  they 
are  not  like  the  one  in  suit:  Locke  v.  Priestly, 
71  M.  —  (July  11,  '88). 

180.  In  suit  for  the  purchase  price  of  a 
McCormick  harvester,  where  the  defence  is 
a  breach  of  warranty  that  the  machine  would 
do  as  good  work  as  any  in  the  market,  the 
question  whether  the  McCormick  is  as  good 
as  any  in  the  market  is  to  be  excluded,  the 
merits  of  the  particular  machine  sold  being 
all  that  is  material:  McCormick  Harvesting 
Machine  Co.  v.  Cochran,  64  M.  686. 

181.  A  contract  of  sale  of  a  machine  stip- 
ulated that  it  would  produce  a  certain  num- 
ber of  wheels  when  used  in  a  certain  way. 
Held,  in  an  action  for  the  price,  that  testi- 
mony of  a  witness  who  had  worked  with 
other  machines  as  to  the  working  of  such 
others  was  inadmissible:  Locke  v.  Priestly,  71 
M. — (July  11, '88). 

As  to  evidence  and  tests  of  performance  of 
warranty  in  an  action  for  price  of  an  engine 
warranted  to  effect  a  certain  saving  in  fuel, 
see  Evidence,  §§  78,  08-101, 197. 

182.  Admissions  by  one  of  two  vendees 
that  the  machine  worked  well  are  not  binding 
upon  the  other,  who  was  absent  when  the 
statements  were  made:  Osborne  v.  Bell,  62  M. 
214 

198.  Where  goods  were  sold  with  warranty, 
and  the  defence  to  an  action  for  part  of  their 
price  was  grounded  on  a  breach  thereof,  an 
inquiry  as  to  whether  part  of  the  goods  were 
sound  that  had  been  returned  as  unsound  was 
relevant  on  the  cross-examination  of  the 
plaintiff,  who  had  testified  as  to  the  contract 
and  its  performance:  HuU  v.  Belknap,  87  M. 
179. 

194.  In  a  suit  on  a  warranty  of  a  horse,  evi- 
dence that  two  years  after  he  was  bought  he 
killed  himself  in  a  fit  of  balking  is  not  too  re- 
mote if  it  is  shown  that  his  balking  was  a  com- 
mon habit  extending  through  the  whole  time. 
Evidence  may  also  be  given  that  he  was  balky 
three  years  before  the  sale:  Danielis  v.  Air 
drich,  42  M.  58. 

195.  One  who  sues,  on  a  warranty  of  the 
soundness  of  a  horse  can  show  by  the  testi- 
mony of  a  former  owner  that  the  horse  while 
owned  by  him  was  diseased,  if  the  disease 
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was  one  which  might  have  resulted  in  subse- 
quent unsoundness:  Van  Hoesen  v.  Cameron, 
54  M.  609. 

196.  In  an  action  upon  a  warranty  the  al- 
lowance of  a  hypothetical  question  which  did 
not  relate  to  the  condition  of  the  article  sold  at 
the  time  of  the  sale  was  held  to  be  cured  by  a 
cross-examination  which  supplied  the  omission 
and  placed  all  the  facts  necessary  to  the  forma- 
tion of  an  opinion  before  the  witness:  Ibid. 

197.  In  a  suit  on  a  warranty  of  a  horse  it 
was  shown  positively,  and  was  undisputed, 
that  defendant  assured  plaintiff  that  the  ani- 
mal was  a  good  work-horse ;  that  he  was  true 
and  all  right,  and  true  as  a  dollar,  kind  as  a 
kitten,  and  as  good  a  horse  as  any  in  the 
county.  Held,  that  a  refusal  to  require  the 
jury  to  find  specifically  and  report  whether 
the  defendant  warranted  the  horse,  and  if  so  in 
what  words,  was  not  error,  as  the  evidence,  if 
believed,  was  enough  to  make  out  a  warranty, 
and  there  could  not  have  been  any  finding  in- 
consistent with  it:  Daniellsv.  Aldrich,  48  M.  68. 

198.  The  agent  for  a  firm  of  wind-mill 
manufacturers  took  a  written  order  for  and 
put  up  a  mill  under  a  bargain  involving  oral 
representations  and  a  printed  warranty.  In  a 
suit  for  the  price  of  the  mill  he  was  called 
upon  to  prove  that  he  put  it  up  and  furnished 
it  with  the  appurtenances  required  by  the 
order,  and  left  it  in  good  condition.  Held, 
that  the  defendant  was  entitled  to  show  by 
cross-examination  what  was  said  and  done  be- 
tween them  from  which  the  contract  rose,  and 
also  that  the  agent  had  not  put  up  and  left  the 
mill  in  good  running  order:  Phelps  v.  Whita- 
ker,  87  M.  72. 

199.  One  who  trades  horses  and  takes 
money  to  boot  cannot,  on  failure  of  title  to  the 
horse  he  receives,  recover  back  the  considera- 
tion or  the  value  of  the  horse  he  gives,  on  the 
ground  of  a  total  failure  of  consideration,  so 
long  as  he  keeps  the  boot-money ;  his  right  is 
really  to  sue  to  recover  damages  for  a  breach 
of  the  warranty  which  the  trade  implies:  Hunt 
v.  Sackett,  31  M.  18. 

And  see  Actions,  §  68. 

200.  Where  the  warranty  broken  is  one  that 
justifies  the  return  of  the  property,  which  is 
attempted  and  refused,  plaintiff,  if  he  shows 
the  purchase  price,  is  at  least  entitled  to  re- 
cover such  price  with  interest:  Kimball  dk  A. 
Manuf.  Co.  v.  Vroman,  86  M.  810. 

IV.  Bights  and  remedies  of  pasties. 
(a)  In  general. 

201.  Where  a  merchant  sells  goods  to  a  pur- 
chaser at  a  distance,  and  contracts  to  ship 


them  at  a  certain  time  by  a  specified  route, 
but,  instead  of  doing  so,  sends  them  by  some 
other,  it  is  at  his  own  risk  of  loss  or  unseason- 
able delay:  Fleming  v.  Mills,  5  M.  430. 

202.  Where  it  was  contracted  that  timber 
should  be  delivered  in  the  river  to  vessels  sent 
for  it,  it  was  held  that,  unless  the  purchasers 
delayed  unreasonably  in  sending  vessels,  they 
could  not  be  held  for  any  expenses  in  caring 
for  it  while  in  the  river  awaiting  delivery: 
Merick  v.  McNaUy,  36  M.  874. 

208.  A  purchaser's  delay  in  removing  mer- 
chandise from  the  charge  of  a  bailee  in  a  rea- 
sonable time  after  constructive  delivery  can- 
not subject  the  vendor  to  the  risks  of  storage : 
Carpenter  v.  Graham,  43  M.  191. 

204.  If  one  who  ships  poorer  goods  than 
are  ordered  does  not  notify  his  customer  of 
their  inferiority  he  must  stand  the  reasonable 
and  neoessary  expense  of  testing  them,  and 
then  of  storing  them  to  await  the  vendor's  or- 
ders ;  and  these  expenses  may  properly  include 
insurance,  freight  and  cartage:  Philadelphia 
Whiting  Co.  v.  Detroit  White  Lead  Works,  68 
M.  29. 

206.  The  vendor  cannot  recover  for  the 
barrels  in  which  the  goods  were  shipped,  nor 
is  the  buyer  chargeable  for  the  quantity  nec- 
essarily used  in  testing  the  quality :  Ibid. 

206.  An  arrangement  having  been  made 
between  vendor  and  vendees  that  the  quan- 
tity of  logs  embraced  in  the  contract  of  sale 
should  be  determined  by  the  mill-run  at  the 
mill  where  vendees  were  having  them  sawed, 
the  vendor  on  suing  for  the  purchase  price 
cannot  ignore  the  facts  concerning  the  scaling 
at  such  mill,  but  must  show  them :  Perkins  v. 
Hoyt,  86  M.  606. 

(b)  Rescission. 

As  to  rescission  of  contracts  generally,  sea 
Contracts,  XTTT. 

As  to  rescission  of  contracts  for  the  sale  of 
land,  tee  Vendors,  I,  (d). 

207.  A  contract  of  exchange  may  be  re- 
scinded where  the  property  received  on  the 
trade  is  taken  away  again  by  virtue  of  a  valid 
chattel  mortgage :  Hunt  v.  Sackett,  81  M.  18. 

208.  Parties  bargained  for  the  sale  and  pur- 
chase of  a  cow  upon  the  mutual  understand- 
ing and  belief  that  she  was  barren,  the  price 
being  about  one-tenth  of  theNralue  if  capable 
of  breeding.  Before  delivery  it  was  discovered 
that  she  was  with  calf.  Held,  that  the  vendor 
was  entitled  to  rescind  and  to  refuse  to  deliver : 
Sherwood  v.  Walker,  66  M.  668. 

209.  Where  a  man  agreed  to  sell  a  "  cer- 
tain cow  and  fifteen  of  his  best  pigs  and  mob 
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two  sows  as  they  should  belong  to,"  and  the 
bargain  for  the  oow  at  first  stood  by  itself,  but 
the  vendor  privately  agreed  to  take  seventy- 
five  dollars,  but  told  the  purchasers  they  might 
fix  the  price  of  the  oow  at  thirty  or  thirty-five 
dollars,  as  they  chose,  and  give  the  rest  for 
the  pigs,  the  contract  could  not  be  considered 
so  far  indivisible  as  to  justify  the  purchaser 
in  treating  a  failure  in  the  quality  of  the  pigs 
as  rescinding  the  bargain  for  the  cow.  And 
in  a  suit  for  the  breaoh  of  contract  he  must 
make  out  his  case  affirmatively  and  show  that 
his  loss  of  profits  is  on  the  pigs :  Howard  v. 
Bellows,  49  M.  620. 

210.  The  rule  that  one  cannot  rescind  a 
contract  in  part  and  affirm  it  in  part  does  not 
apply  where  a  purchaser  of  stock,  the  items 
of  which  are  particularly  described  in  the  bill 
of  sale,  refuses  to  accept  an  article  which 
varies  from  the  description,  and  sues  the 
vendor  for  failure  to  fulfill  the  contract  of 
sale:  Lampson  v.  Cummings,  52  M.  491. 

211.  Where  the  vendee,  with  whatever  in- 
tent, mortgages  goods  held  by  him  under  a 
contract  of  purchase,  the  vendor  may  rescind: 
Winchester  v.  King,  46  M.  103. 

212.  Vendors  may  rescind  a  sale  procured 
by  fraud:  White  v.  Mitchell,  88  M.  890. 

213.  A  seller  may  rescind  where  the  buyer 
purchased  knowing  of  his  own  insolvency  and 
intending  to  withhold  payment:  Doyle  v. 
Mvmer,  40  M.  160. 

214.  But  this  doctrine  has  no  application  to 
a  case  where  the  controversy  is  whether  a  sub- 
sequent sale  from  the  vendee  to  other  parties 
was  fraudulent  as  against  his  vendor's  attach- 
ing creditors:  Beurmann  v.  Van  Buren,  44  M. 
496. 

215.  Vendor's  right  to  rescind  for  fraud  ap- 
plies as  against  purchasers  from  his  vendee 
who  collude  with  the  latter  to  carry  out  his 
schemes :  Redpath  v.  Brown,  71  M.  —  (July 
11,  '88). 

216.  Action  for  payment  by  a  vendor  who 
has  a  right  to  rescind  for  fraud  affirms  the 
contract  and  precludes  him  from  denying  it: 
Qalloway  v.  Holmes,  1  D.  880;  Beurmann  v. 
Von  Buren,  44  M.  496. 

217.  Where  a  vendee  acquiesces  in  a  re- 
scission and  seeks  to  recall  what  he  has  paid 
he  cannot  claim  profits  that  he  would  have 
made  had  his  bargain  been  carried  out:  Drys- 
daU  v.  Smith,  44  M.  119. 

(c)  Resale. 

218.  It  seems  that  notice  of  resale  is  un- 
necessary where  a  contract  purchaser  refuses 
to  receive  the  goods  and  the  contract  is  silent 


on  the  subject,  and  the  purchaser's  liability  on 
the  contract  is  not  to  be  fixed  by  the  price  ob- 
tained on  the  resale:  Holland  v.  Bea,  48  M. 
218. 

219.  Where  a  contract  purchaser  did  not 
take  the  goods  and  the  vendor  resold  them 
and  sued  on  the  contract,  held,  that  a  refusal 
to  charge  "  that  plaintiff  had  no  right  to  sell 
without  notice  to  defendant "  was  not  error. 
as  it  was  not  clear  whether  the  party  request- 
ing the  charge  meant  notice  of  resale  or  of 
the  intention  to  resell :  Ibid. 

220.  A  vendor's  right  of  resale  must  be  ex- 
ercised in  good  faith  and  at  such  time,  by  such 
methods  and  under  such  circumstances  as  are 
most  likely  to  produce  the  fair  value  of  the 
property ;  and  he  has  the  burden  of  showing 
that  it  was  so  exercised:  Brownlee  v.  Bolton, 
44  M.  218. 

221.  A  purchaser's  liability  for  any  part  of 
the  purchase  price  is  cancelled  by  the  vendor's 
wrongful  resale  of  the  goods:  Bowser  v.  Bird- 
sell,  49  M.  5. 

222.  Where  a  contract  of  sale  is  broken  by 
the  purchaser,  the  obligation  resting  on  the 
seller  to  reduce  the  damages  as  far  as  possible 
by  a  prudent  disposition  of  the  merchandise 
leaves  him  at  liberty  to  choose  any  proper 
mode  of  disposing  of  it  in  his  own  judgment, 
provided  he  uses  proper  diligence ;  and  be  is 
not  obliged  to  advance  money  or  go  to  any 
expense  that  would  not  be  necessary  under 
any  method  that  he  might  adopt.  And  the 
question  whether  he  has  done  his  duty  as  to 
disposing  of  it  is  for  the  jury:  Wonderly  v. 
Holmes  Lumber  Co.,  66  M.  412. 

223.  A.  sold  a  chattel  to  B.,  who  paid  part 
of  the  agreed  price.  A,  without  right,  resold 
the  chattel  to  another,  and  offered  to  return 
to  B.  the  amount  that  he  had  paid,  which 
amount  B.  refused  to  receive.  B.  sued  A., 
and  failed  to  show  greater  damages  than  the 
amount  paid.  Held,  that  he  was  entitled  to 
judgment  for  that  amount  without  costs: 
Bowser  v.  BirdseU,  49  M.  6. 

As  to  measure  of  vendor's  damages  where 
merchandise  has  to  be  resold  on  vendee's  fail- 
ure to  take  it,  see  Dakaobb,  §  281. 

(d)  Stoppage  in  transitu. 

224.  The  vendor's  right  of  stoppage  m 
transitu  is  based  on  the  vendee's  insolvency 
unknown  at  the  time  of  sale  or  arising  after- 
wards: Qustine  v.  Phillips,  88  M.  674. 

225.  Goods  are  in  transitu  when  in  the 
hands  of  a  carrier  for  local  delivery:  White  v. 
Mitchell,  88  M.  890. 

226.  One  who  sells  goods  to  be  delivered 
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for  cash  may  reclaim  them  before  delivery, 
although,  supposing  them  to  have  been  deliv- 
ered, he  has  acted  on  that  assumption  —  has, 
for  example,  made  an  affidavit  as  a  creditor 
under  his  vendee's  assignment,  believing  that 
the  vendee  had  received  and  appropriated  the 
goods,  which  was  not  so  in  fact:  Lentz  v. 
Flint  A  P.  M.  R.  Co.,  58  M.  444. 

227.  Where  the  vendors  of  logs  offer  pos- 
session to  the  vendees,  who  accept  such  offer, 
and  virtually  take  possession  by  having  the 
logs  taken  into  custody  at  their  expense  and 
on  their  account  as  owners  by  a  booming 
company,  the  power  of  stoppage  tn  transitu 
is  cut  off:  Muskegon  Booming  Co.  v.  Under- 
ha,  48  M.  629. 

228.  Logs  were  to  be  driven  by  the  sellers 
to  a  certain  point,  but  before  reaching  it  their 
agent  in  charge  of  driving  the  logs  turned 
them  over  to  a  booming  company  by  the  pur- 
chaser's order.  Held  that,  as  the  facts  con- 
cerning the  agent's  authority,  and  what  took 
place  concerning  delivery  were  not  submitted 
to  the  jury,  the  supreme  court  could  not  find 
that  delivery  in  law  had  actually  been  made 
bo  as  to  take  away  the  right  of  stoppage  tn 
transitu:  Under  hill  v.  Muskegon  Booming 
Co.,  40  M.  660. 

(e)  Vendor's  lien. 

Upon  lands,  see  Vendors,  V. 

229.  The  lien  on  property  retained  by  the 
vendor  covers  all  its  natural  incidents  and  ac- 
cessories, unless  circumstances  show  a  differ- 
ent intent:  Kellogg  v.  Lovely,  46  M.  181. 

2SO.  The  lien  of  a  vendor  is  cut  off  by  de- 
livery of  the  property:  Muskegon  Booming 
Co.  v.  Underhill,  43  M.  629. 

231.  Whether  a  wholesaler  who  sells  to  a 
retailer  can  establish  a  lien  upon  the  proceeds 
of  the  tatter's  sales  by  stipulating  that  they 
shall  be  held  in  trust  for  him,  quere:  Adriance 
v.  Rutherford,  57  M.  170. 

232.  Where  a  partner  sold  to  his  copartner 
his  interest  in  the  firm's  store,  business,  goods 
and  accounts,  the  vendor  to  have  a  lien  on 
said  goods,  etc.,  such  lien  was  construed  to 
give  security  on  the  whole  interest  in  the 
goods,  etc.,  on  hand  at  the  time,  and  not 
merely  in  an  undivided  half:  Northrup  v. 
McQill,  87  M.  884 

(f)  Action  for  price. 

1.  "When  lies;  defences. 

As  to  suit  on  the  common  count  for  goods 
sold,  etc.,  see  Pleadings,  §§  142-162. 

233.  An  action  for  the  price- of  goods  sold 
does  not  lie  until  title  so  passes  as  to  deprive 


plaintiff  of  bis  right  to  sell  them:  Scotten  v. 
Sutter,  87  M.  626. 

.284.  If  goods  are  sold  upon  credit  the 
vendor  cannot  sue  for  the  price  before  the 
credit  expires,  though  he  can  prove  that  the 
vendee  induced  him  to  sell  by  fraudulent 
misrepresentations:  Galloway  v.  Holme*,  1  D. 
880. 

236.  One  who  receives  credit  for  goods  in 
consideration  of  his  agreement  to  do  certain 
things  which  he  fails  to  do  may  be  sued  for 
the  price  of  the  goods,  as  though  no  credit 
had  been  given :  Wineman  v.  Walters,  68  M. 
470. 

236.  Where,  in  an  action  on  a  contract  of 
sale,  it  was  shown  that,  after  complete  present 
delivery  of  the  goods  and  performance  in  fall 
by  the  vendor,  the  vendee  had  neglected  or 
refused  on  demand  to  give  the  securities  he 
had  promised,  it  was  held  that  the  objection 
to  the  vendor's  right  of  action  that  the  vendee 
was  entitled  to  a  reasonable  time  within 
which  to  perform  his  part  of  the  agreement, 
and  which  had  not  been  given  him,  was  un- 
tenable: Cook  v.  Stevenson,  80  M.  848. 

287.  Where  two  vendees  of  a  machine  are 
to  give  approved  notes  for  its  price,  a  demand 
for 'the  notes  must  precede  suit  for  the  price, 
and  must  be  made  upon  both  vendees  if  they 
are  not  partners  or  joint  owners :  Osborne  v. 
Bell,  68  M.  314. 

238.  Where,  in  an  action  for  the  price,  the 
capacity  of  a  machine  is  to  be  tested  in  estab- 
lishing a  condition  precedent  to  payment, 
such  test  must  comply  with  the  conditions  of 
the  contract  of  sale:  Locke  v.  Priestly,  etc. 
Co.,  71  M.  —  (July  11,  '88). 

239.  A  vendee  of  personal  property  who 
retains  it  in  his  possession  or  converts  it  to  his 
own  use  cannot,  as  a  general  rule,  resist  a 
suit  for  the  purchase  price  on  the  ground  of 
want  of  title  in  bis  vendor:  Estelle  v.  Peacock, 
48  M.  469. 

240.  But  he  may  do  so  if  the  party  claim- 
ing title  assumes,  to  save  a  multiplicity  of 
suits,  the  defence  under  an  arrangement  that 
the  vendee  shall  pay  him  for  the  property  if 
the  defence  fails :  Ibid. 

241.  It  is  proper  to  show,  in  defence  to  an 
action  for  the  price  of  a  machine  which  has 
been  ordered  under  the  terms  of  a  written  in- 
strument by  which  defendant  agreed  to  pay  a 
specified  consideration  and  which  provided  for 
a  test,  that  it  was  understood  when  the  order 
was  given,  and  was  part  of  the  consideration, 
that  plaintiff  should  furnish  a  man  to  set  up 
the  machine,  and  that  it  was  his  usage  to  do 
so:  Wood  Mowing,  etc.  Machine  Co.  v.  Gart- 
ner, 65  M.  458. 
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2.  Evidence;  recovery. 

242.  In  an  action  to  recover  the  price  of 
goods  sold  by  parol  agreement  there  was  a 
dispute  as  to  whether  certain  articles  were  in- 
cluded in  the  sale,  and  the  plaintiff  offered  to 
prove  that  those  which  he  claimed  were  not 
sold  were  alone  worth  as  much  as  the  defend- 
ant claimed  he  had  bought  the  whole  for. 
Held,  in  the  absence  of  reasons  for  such  a  sac- 
rifice, that  testimony  as  to  their  value  was 
admissible,  not  to  vary  the  contract  actually 
entered  into,  but  to  aid  the  jury  in  determin- 
ing what  it  covered:  Sager  v.  Tapper,  88  M. 
268. 

243.  In  an  action  for  the  value  of  goods 
sold,  evidence  that  a  third  person  had  taken 
away  part  of  them  and  that  defendant  had 
therefore  never  received  them  was  properly 
excluded  in  the  absence  of  further  evidence 
connecting  the  plaintiff  with  the  failure  to 
deliver  them :  Cool  v.  Snover,  88  M.  662. 

244.  An  action  for  the  value  of  merchan- 
dise was  defended  on  the  ground  that  by 
plaintiffs  authority  the  sale  had  been  made 
by  his  clerk  on  the  latter's  own  account,  and 
payment  had  been  made  to  the  clerk  in  wood. 
Defendant  called  the  plaintiff  as  his  witness, 
and  the  latter's  testimony  showed  that  the 
sale  had  been  in  part  on  credit  and  in  his 
presence,  but  that  he  had  not  authorized  the 
clerk  to  sell  on  his  own  account.  The  bill  of 
exceptions  states  that  it  did  not  appear  that 
plaintiff  knew  of  any  other  arrangement  be- 
tween defendant  and  his  clerk,  and  there  was 
no  evidence  that .  any  part  of  the  negotiation 
took  place  at  any  other  time.  Held,  that  the 
court  did  not  err  to  defendant's  prejudice  in 
refusing  to  allow  him  to  swear  that  on  the 
occasion  of  the  sale  he  had  made  a  private  ar- 
rangement with  the  clerk  to  pay  him  in  wood : 
Burger  v.  Litnbach,  42  M.  162. 

245.  In  suing  for  the  price  of  a  quantity  of 
timber  shipped  to  defendants  at  a  distance 
and  received  subject  to  inspection,  it  is  proper 
for  plaintiff  to  show,  as  an  element  in  the 
case,  how  much  was  loaded  for  shipment,  if 
it  appears  that  some  of  it  was  taken  by  de- 
fendants before  inspection  and  that  they  used 
some  which  did  not  pass :  McLennan  v.  McDer- 
mid,  52  M.  468. 

246.  In  an  action  for  the  price  of  a  machine 
sold,  evidence  is  admissible,  where  defendant 
claims  that  the  Bale  was  conditioned  on  plaint- 
iff's making  the  machine  run,  that  persons 
sent  by  plaintiff's  agent  to  make  it  work  did 
not  succeed:  Wheeler  db  W.  Manuf.  Co.  v. 
WcUker,  41  M.  289. 

247.  In  an  action  for  the  purchase  price  of 


a  machine,  defendant  may  show  under  the  gen- 
eral issue  that  the  article  delivered  was  not 
the  one  he  purchased ;  so  held  where  defend- 
ant's offer  was  to  show  that  the  machine 
delivered  was  a  second-hand  one,  and  bis 
order,  in  connection  with  the  circumstances 
under  which  it  was  made,  called  for  a  new 
machine:  Grieb  v.  Cole,  60  M.  897. 

248.  In  an  action  for  the  value  of  a  quan- 
tity of  timber  sold  under  a  contract,  there  was 
no  error  in  requiring  the  jury  to  ascertain 
whether  it  was  of  the  quality  specified  in  the 
contract  as  understood  by  the  parties.  Their 
understanding  was  material :  McKay  v.  Evans, 
48  M.  597. 

249.  In  an  action  for  the  price  of  goods 
sold,  evidence  as  to  the  kind  and  character  of 
goods  sold  to  other  parties  than  defendant, 
and  as  to  the  previous  custom  and  manner  of 
doing  business  between  the  parties  previous  to 
the  making  of  the  contract  sued  on,  is  inad- 
missible, the  contract  being  unambiguous: 
Qage  v.  Meyers,  69  M.  800. 

250.  In  an  action  upon  a  contract  of  sale 
which  left  an  option  as  to  acceptance,  evi- 
dence as  to  defendant's  acts  or  omissions  is 
not  pertinent:  Cole  v.  Hotner,  58  M.  488. 

251.  In  an  action  to  recover  the  price  of 
lumber  sold  defendant  in  the  pile  and  unmeas- 
ured, a  bill  having  been  rendered  defendant 
for  160,000  feet,  but  an  entry  in  plaintiff's 
books  reciting  "  that  the  lumber  was  charged 
on  estimate  only,  to  be  measured,  and  the  bal- 
ance paid  afterwards,"  held  the  bill  should 
govern  and  not  the  entry,  which  is  a  mere  ex 
parte  memorandum;  and  defendant's  evi- 
dence that  the  highest  estimate  when  be 
bought  was  only  160,000  feet  was  admissible : 
Warner  v.  Feige,  65  M.  92. 

252.  Testimony  that  allowances  were  to 
have  been  made  for  deficiencies  to  a  certain 
amount  is  too  indefinite  to  establish  a  defence 
to  a  suit  for  the  price ;  it  is  only  a  conclusion 
of  the  witness,  who  should  give  the  facts  from 
which  it  is  drawn:  Overall  v.  Bezeau,  87  M. 
506. 

258.  In  an  action  for  the  price  of  goods  de- 
livered to  one  person  on  another's  promise  to 
pay  for  them,  evidence  that  the  goods  were 
obtained  from  plaintiff,  and  that  defendant 
directed  them  to  be  charged  to  him,  supports 
a  finding  for  plaintiff:  Montague  v.  Dougan, 
681198. 

254.  In  an  action  for  the  price  of  a  ma- 
chine, the  vendor's  statements  to  a  third  per- 
son, as  to  the  bargain,  not  in  the  vendee's 
presence,  and  after  the  contract  was  com- 
pleted, were  incompetent  except  to  impeach 
the  vendor,  and  then  only  after  he  had  been 
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questioned  concerning  them :  Flatt  v.  Broder- 
ick,  70  M.  577. 

255.  Where  the  vendor  of  an  article  sues 
for  the  price,  which  the  contract  of  Bale  has 
fixed,  evidence  as  to  what  it  cost  plaintiff  is 
irrelevant:  Locke  v.  Priestly,  etc.  Co.,  71  M. 
—  (July  11,  '88). 

256.  In  assumpsit  on  the  common  counts 
for  the  price  of  an  engine  sold  under  contract, 
evidence  is  admissible  of  the  value  of  the  en- 
gine: Wickes  v.  Swift  Electric  light  Co.,  70 
M.  322. 

257.  In  an  action  to  recover  for  goods  sold, 
their  value  must  govern  in  the  absence  of  any 
agreement  as  to  price:  Comstock  v.  Sanger, 
61  M.  497. 

And  see  Damages,  §§  198, 194. 

258.  Plaintiff  in  an  action  for  the  price  of 
lumber  sold  and  delivered  attached  the  lum- 
ber, and,  having  indemnified  the  sheriff,  sold 
it  for  less  than  the  contract  price.  Held,  that 
what  he  realized  on  such  sale  must  be  treated 
as  a  partial  payment  upon  his  claim :  Jenkin- 
son  v.  Monroe,  61  M.  454.  See  Pleadings, 
§881. 

Further,  as  to  measure  of  damages,  see  Dam- 
ages, §§  226-281. 

As  to  recovery  in  cases  of  partial  delivery, 
etc.,  see  Assumpsit,  §§  151-154;  Damages, 
§§  188-201. 

(g)*  Buyers  rights  and  remedies. 

260.  Where  a  contract  is  made  for  timber 
on  the  basis  of  an  estimated  quantity,  and  the 
quantity  falls  short,  the  purchaser  is  entitled 
to  have  a  corresponding  amount  of  the  pur- 
chase price  refunded,  whether  the  contract 
so  provides  or  not.  And  in  an  action  on  the 
common  counts  therefor,  the  contract  is  ad- 
missible in  evidence  to  show  defendant's  re- 
ceipt of  the  money  and  explain  his  possession 
of  it,  and  to  prove  the  extent  of  plaintiff's 
claim :  Phippenv.  Morehouse,  50  M.  687. 

260.  S.  sold  D.  as  much  timber  as  D. 
should  take  away  before  a  certain  date,  but 
before  that  time  sold  the  land  without  reser- 
vation to  M.,  and  agreed  to  settle  with  D., 
who  presented  a  claim  for  the  amount  he  had 
paid  and  for  getting  out  the  timber.  S.  did 
not  pay,  however,  and  D.  sued  him.  Held, 
(1)  that  the  action  was  not  based  on  the  con- 
tract of  sale,  but  on  the  later  transactions,  to 
which  the  contract  and  the  deed  to  M.  were 
mere  matters  of  inducement,  and  it  was  for 
the  jury  to  determine  whether  D.'s  claim  was 
well  founded;  (2)  that  it  was  not  material 
whether  or  not  he  had  notice  of  the  sale; 


(8)  that,  as  D.  recalled  the  price  he  had  paid  and 
claimed  payment  for  his  outlays,  he  could 
not  show  what  profits  he  might  have  made : 
Drysdall  v.  Smith,  44  M.  119. 

261.  Where  a  vendee  has  agreed  to  pay  in 
notes,  a  later  arrangement  to  the  effect  that 
no  notes  need  be  given,  but  only  a  mortgage, 
relieves  him  from  personal  liability:  Russell 
v.  Bondie,  51 M.  76. 

262.  One  who  purchases  articles  specific- 
ally described,  and  pays  for  them,  is  entitled 
to  articles  corresponding  to  the  description 
or  he  may  sue  in  assumpsit;  nor  is  he  bound 
to  return  those  articles  which  do  correspond : 
Lampson  v.  Cummings,  52  M.  491. 

263.  Money  paid  in  advance  for  goods, 
which  not  only  do  not  correspond  to  the  con- 
tract but  are  worthless,  may  be  recovered  back 
by  the  buyer  as  paid  without  consideration, 
or  treated  as  set-off,  with  no  other  notice  to 
the  dealer  that  the  goods  are  held  subject  to 
the  fetter's  order  than  is  implied  in  notice  of 
the  facts  of  the  worthlessness  of  the  goods 
and  of  his  refusal  to  take  them:  Petersen  v. 
Door,  Sash  d>  Lumber  Co.,  51  M.  86. 

264.  Under  a  contract  to  cut,  daring  the 
winter  of  1871-72,  a  quantity  of  cedar  posts 
and  to  deliver  them  at  a  specified  price  on  the 
rail  of  vessels  to  be  furnished  by  the  vendees, 
it  is  held  the  purchasers  were  bound  to  furnish 
vessels  within  a  reasonable  time  during  the 
season  of  1872;  and  that  where  vessels  were 
not  furnished  until  1874  the  purchasers  were 
not  entitled,  in  the  absence  of  any  new  ar- 
rangement, in  an  action  brought  against  them 
to  recover  the  purchase  price  of  the  posts  re- 
ceived by  them,  to  deduct  the  cost  of  taking 
the  posts  from  the  beach,  where  the  vendors 
had  delivered  them  for  shipping,  and  placing 
them  on  the  rail  of  the  vessel:  Bolton  v. 
Riddle,  85  M.  18. 

265.  In  declaring  for  a  failure  to  deliver,  a 
count  alleging  that  defendants  are  indebted  to 
plaintiff  in  the  sum  of  $8,000  for  damages  by 
reason  of  their  failure  to  ship  certain  goods 
bought  of  them  was  held  insufficient,  as  it 
stated  no  consideration  for  the  alleged  agree* 
ment,  no  promise  to  pay  any  amount  for 
which  defendants  were  indebted  to  plaintiff, 
no  promise  by  defendants  to  ship,  no  tender  of 
payment  or  performance  by  plaintiff,  and  no 
valid  contract  of  any  kind :  Thomas  v.  Qreen- 
tDood,  69  M.  215. 

As  to  the  measure  of  damages  for  vendor's 
failure  to  deliver,  see  Damages,  §§  88,  84, 
232-242. 

Or  for  partial  or  varied  delivery,  see  Dam- 
ages, §§  188-204. 
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Y.  Conditional  sales.  « 

266.  The  owner  of  a  chattel  has  a  right  to 
sell  it  conditionally,  and,  though  delivering 
possession  to  the  conditional  vendee,  to  retain 
the  absolute  title  until  condition  performed; 
and  a  bona  fide  purchaser  from  the  vendee 
gets  no  title  as  against  the  absolute  owner  un- 
less the  condition  has  been  waived:  Couse  v. 
Tregent,  11  M.  65. 

267.  A.  contracted  with.C.  to  erect  a  mill 
onC.'s  laud,  C.  to  furnish  all  lumber  and  mate- 
rial for  the  building  and  machinery,  and  A. 
to  furnish  all  the  labor  and  the  machinery, 
and  to  pay  for  transportation.  A.  was  to  be 
paid  in  part  at  date  of  contract,  balance  on 
completion.  J.,  who  had  furnished  machin- 
ery to  A.  under  condition  that  title  should  re- 
main in  J.  and  that  the  machinery  should  not 
become  a  fixture  until  full  payment,  sued  C. 
in  trover;  but  it  was  held  that  he  could  not  re- 
cover, because  he  knew,  when  he  sold  the  ma- 
chinery to  A.,  that  he  purchased  it  for  the 
purpose  of  attaching  it  to  C.'s  realty,  under  a 
contract  with  C.  that  bound  him  to  do  so,  and 
with  that  knowledge  obtained  part  of  the 
money  paid  by  C.  to  A.,  and  guarantied  ship- 
ment of  the  machinery  to  be  so  used  without 
notice  to  or  knowledge  by  C.  that  J.  still 
claimed  title  to  the  machinery :  Jenks  v.  Col- 
well,  66  M.420. 

Evidence  as  to  knowledge  of  purchaser  from 
conditional  vendee,  see  Evidence,  §  282. 

268.  The  owner  of  a  sewing-machine  de- 
livered it  to  another,  who  gave  back  the  fol- 
lowing receipt:  "Received  of  G.  one  certain 
sewing-machine,  which  I  agree  to  keep  and 
carefully  use,  and  not  remove  from  Wayne 
county,  and  at  the  expiration  of  three  months 
from  date  return  the  same  to  him  free  of 
charge  and  unincumbered ;  provided  always, 
and  it  is  expressly  understood,  that  if,  on  or 
before  the  expiration  of  the  above  time,  I 
shall  pay  to  said  O.  the  sum  of  sixty  dollars, 
then  this  receipt  shall  be  null  and  void,  and 
the  said  G.  shall  execute  to  me  a  bill  of  sale  of 
the  said  machine."  Held,  that  this  was  a 
bailment,  importing  a  personal  trust  not  trans- 
ferable; that  no  title  to  the  machine  passed 
until  the  money  was  paid,  and  that  G.  might 
replevy  it  from  one  to  whom  the  receiptor, 
without  paying,  had  sold  it:  Dunlap  v.  CHea- 
son,  16  M.  158. 

269.  Where  an  agreement  to  sell  a  piano 
provides  that  it  shall  remain  the  property  of 
the  vendor  until  full  payment,  and  that  in 
case  of  failure  to  make  any  payment  the 
vendor  shall  be  entitled  to  possession  and  the 


agreement  shall  become  void,  such  agreement 
is  one  for  a  conditional  sale  only,  and  is  ter- 
minated by  a  default  in  payment:  Preston  v. 
Whitney,  23  M.  260. 

270.  Where  one  who  has  contracted  to  buy 
a  chattel,  binding  himself  to  keep  it  in  his  pos- 
session as  the  property  and  subject  to  the  di- 
rections of  the  vendor  until  paid  for,  gives  it 
away  to  a  third  person,  this  is  a  wrongful  de- 
termination of  his  contract  of  bailment,  aud  he 
is  liable  to  the  vendor  in  trover  for  the  amount 
still  due  on  his  contract:  Johnson  v.  Whitte- 
more,  27  M.  468. 

271.  A  contract  for  the  conditional  sale  of 
a  piano,  providing  that  it  shall  remain  the 
property  of  the  vendor  until  its  full  price  shall 
be  paid,  and  shall  meantime  remain  at  the 
vendee's  residence  at  a  specified  place  unless 
the  vendor's  written  assent  is  given  to  move 
it,  creates  a  bailment  in  the  vendee,  and  the 
condition  against  removal  is  valid:  Whitney  v. 
McConnell,  29  M.  12. 

272.  A  lease  of  a  sewing-machine  gave  the 
privilege  of  purchasing  the  machine  by  paying 
the  full  amount  of  the  rent  at  any  time  during 
the  continuance  of  the  lease,  but  reserved  to 
the  lessor  all  property  in  the  machine,  and  the 
right  to  control  it  until  the  purchase  money 
was  paid  in  full,  and  also  gave  him  the  right 
to  seize  it  on  default  in  payment.  Held,  that 
the  title  continued  in  the  lessor,  and  that  as 
matter  of  law  he  had  a  right  to  dispossess  the 
lessee  in  case  of  default:  Smith  v.  Lozo,  42 
M.  6. 

273.  A  contract  allowing  a  vendor  to  retain 
title  to  property  in  the  vendee's  control  and 
possession  until  the  purchase  price  is  paid  is 
not  to  be  extended  by  implication  so  as  to 
cover  after-acquired  goods:  Edwards  v.  Sy- 
mons,  65  M.  848. 

274.  Machinery  was  transferred  with  a 
written  stipulation  that  title  should  not  pass 
until  it  was  paid  for,  and  that  when  all  the 
terms  and  conditions  were  fulfilled  the  vendor 
would  give  a  bill  of  sale  that  the  vendor  might 
resume  possession  at  any  time  for  breach  of 
contract,  but  that  the  purchaser  might  remove 
the  property,  and  should  assure  it  and  assign 
the  insurance  policy  to  the  vendor  to  secure 
deferred  payments.  Held,  that  such  transac- 
tion was  valid,  and  that,  until  the  property 
was  paid  for,  creditors  of  the  purchaser  could 
not  levy  thereon:  Marquette  Manuf.  Co.  v. 
Jeffery,  49  M.  268. 

275.  Mortgaging  goods  held  under  a  con- 
tract of  purchase,  before  fulfilling  the  obliga- 
tions of  the  contract,  is  an  assumption  of  own- 
ership ;  and  the  intent  with  which  it  is  done  is 
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immaterial  so  far  as  concerns  the  vendor's 
right  to  reclaim  them :  Winchester  v.  King,  46 
M.  103. 

276.  The  transfer  of  the  possession  of  prop- 
erty by  a  vendor  to  a  vendee,  to  be  held  by 
him  nntil  future  measurements  and  computa- 
tion shall  be  made,  even  though  the  aale  is 
under  circumstances  that  leave  it  incomplete, 
nevertheless  gives  a  right  of  possession  which 
cannot  be  revoked  by  the  vendor  or  any  one 
having  no  superior  rights;  if  it  creates  no 
more  than  a  peculiar  bailment  it  is  not  a  rev- 
ocable bailment:  Colwell  v.  Keystone  Iron 
Co.,  88  H.  61. 

377.  Retention  of  title  by  the  seller  nntil 
fall  payment  is  made  is  not  necessarily  incon- 
sistent with  the  buyer's  right  to  the  possession 
of  the  goods;  and,  if  no  time  is  fixed  for  com- 
pleting payment,  the  buyer  is  entitled  to  rea- 
sonable time  before  the  seller  can  demand  the 
return  of  the  goods  and  replevy  them :  Adams 
v.  Wood,  51  M.  411. 

278.  After  making  payments  on  property 
which  he  holds  under  an  agreement  that  title 
shall  not  pass  until  the  price  is  wholly  paid, 
the  vendee  acquires  an  interest  in  the  prop- 
erty, and  may  waive  a  return  after  the  vendor 
has  replevied  it  without  demand,  and  may 
take  judgment  for  the  value  of  such  interest: 
New  Home  Sewing  Machine  Co.  v.  Bothane,  70 
M.443. 

279.  Where  a  written  contract  provides 
that  if  the  vendee  fails  to  make  any  payment 
as  therein  specified  the  vendor  shall  be  enti- 
tled to  possession  again,  and  that  the  agree- 
ment to  sell  shall  be  void,  and  contains  no 
provision  giving  the  vendor  the  right  to  retain 
as  a  forfeiture  all  the  money  he  has  received 
on  the  contract,  the  vendor  would  be  bound 
to  account  to  the  vendee  for  the  moneys 
already  received,  deducting  a  fair  compensa- 
tion for  the  use  of  the  article  while  in  the 
vendee's  possession,  or  perhaps,  at  his  option, 
the  interest  on  the  price  for  that  period  as 
well  as  for  any  reduction  in  value  beyond  that 
arising  from  its  legitimate  use  and  for  any 
incidental  expenses  in  regaining  possession: 
Preston  v.  Whitney,  23  M.  260. 

280.  Whether  it  would  have  been  compe- 
tent to  provide  in  such  a  contract  for  the  for- 
feiture of  all  the  several  instalments  which 
might  have'  been  paid  before  the  default,  or 
whether  such  a  provision  would  be  treated  as 
a  penalty,  according  to  the  principles  which 
distinguish  penalties  from  stipulated  damages, 
quere:  Ibid. 

281.  If  a  sale— as  here,  of  a  span  of 
horses  —  is  merely  conditional  and  by  way  of 
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security,  the  vendor  retains  an  interest  subject 
to  levy  and  sale:  McMillan  v.  Lamed,  41  M. 
521. 

VI.  Sales  on  test  or  approval. 

282.  A  town  contracted  for  a  wind-pump 
and  was  to  have  six  months  in  which  to  test 
it,  and  if  at  the  end  of  that  time  the  pump 
should  be  accepted  its  proper  working  for  a 
specified  period  was  guarantied.  The  con- 
tract further  provided  that,  "if  the  aforesaid 
wind-engine  shall  be  erected  in  the  manner 
and  perform  the  work  as  set  forth  in  this  arti- 
cle," the  town  should  pay  a  stated  sum  at  a, 
specified  time.  Held,  that  the  last  clause  was 
not  independent,  and  the  first  did  not  relate 
merely  to  the  guaranty,  but  the  town  had  six 
months  in  which  to  determine  whether  to  ac- 
cept the  pump  or  not,  whatever  its  merits: 
Cole  v.  Homer,  53  M.  438. 

283.  A  village  agreed  to  purchase  a  steam 
fire-engine,  to  be  delivered  on  the  cars  at  the 
place  of  manufacture,  the  first  instalment  of 
the  purchase  price  to  be  paid  when  the  prop- 
erty was  accepted,  the  title  being  reserved  to 
the  vendor  until  full  payment.  Held,  that 
the  contract  contemplated  an  inspection,  ex- 
amination and  trial  of  the  engine  before  ac- 
ceptance ;  that  the  "  delivery  on  the  cars  "  was 
not  intended  to  close  the  sale,  and  that  the 
village  was  not  to  pay  for  the  engine  unless  it 
saw  fit  to  accept  it :  Mansfield  Machine  Works 
v.  Lowell,  62  M.  546. 

284.  A  man  was  to  give  his  note  for  a  har- 
vester which  he  had  ordered  in  writing,  and 
was  to  pay  it  if  the  machine  fulfilled  the  war- 
ranty ;  if  not,  he  was  to  return  the  harvester. 
The  warranty  clause  contemplated  an  actual 
trial,  which  was  had  with  unsatisfactory  re- 
sults. When  the  machine  was  delivered  the 
note  had  not  been  given  nor  required.  Held, 
in  an  action  for  damages  for  refusal  to  deliver 
the  note,  that  the  buyer  was  not  bound  to  give 
it  if  the  machine  did  not  correspond  to  his 
order:  Sherwood  v.  Hecox,  35  M.  202. 

285.  A  proposal  to  put  up  certain  machin- 
ery contained  the  clause  "  no  pay  until  tested 
and  in  perfect  running  order."  Held,  that  this 
made  it  merely  an  agreement  for  putting  the 
machinery  in  position  to  be  tested  as  a  prelim- 
inary to  the  liability  to  retain  or  pay  for  it: 
Bell  v.  Harvey,  50  M.  58. 

286.  The  proposition  to  make  a  conditional 
sale  in  order  to  have  a  new  machine  tested  is 
one  which  the  vendees  are  entitled  to  regard 
as  continuing  unless  in  some  way  notified  to 
the  contrary :  Qurney  v.  Collins,  64  M.  458. 
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287.  A  contract  for  the  purchase  of  a  ma- 
chine, if  it  is  "satisfactory  or  does  what  is 
claimed  for  it,"  is  binding  if  the  machine  meets 
the  warranty,  whether  the  purchaser  is  satis- 
fied or  not:  Clark  v.  Rice,  46  M.  808. 

288.  A  harvesting  machine  was  sold  to  a 
man  who  exacted  a  stipulation  that  the  sale 
should  be  inoperative  if  trie  machine  did  not 
work  to  the  buyer's  satisfaction.  Held',  that 
he  had  an  absolute  right  to  reject  the  machine, 
and  that  his  reasons  for  doing  so  could  not  be 
investigated:  Wood  Reaping,  etc.  Machine 
Co..  v.  Smith,  60  M.  565. 

289.  Where  a  contract  of  sale  stipulates 
that  the  article  shall  do  good  work  and  give 
satisfaction,  the  vendee  is  not  obliged  to  keep 
it  if  it  does  not  give  satisfaction,  even  though 
it  does  good  work:  Piano  Manuf.  Co.  v.  Ellis, 
68  M.  101. 

280.  Goods  left  on  trial  under  an  agree- 
ment that  if  they  prove  satisfactory  they  shall 
be  paid  for  by  note  due  on  a  certain  date,  or 
by  cash  that  day,  remain  the  vendor's  and  at 
his  risk  until  such  date  if  not  accepted  before: 
Pierce  v.  Cooley,  56  M.  552. 

291.  Where  a  contract  for  the  sale  of  a  ma- 
chine includes  a  provision  that  "  the  purchaser 
shall  be  allowed days'  use  to  give  the  ma- 
chine a  fair  trial,  and  if  it  should  not  work 
well  immediate  notice  must  be  given,"  etc., 
the  period  allowed  does  not  begin  to  run  until 
the  machine  is  entirely  out  of  the  vendor's 
possession ;  the  purchaser  is  entitled  to  the  full 
period  named  in  which  to  try  it,  and,  if  no 
period  is  named,  to  a  reasonable  time  before 
giving  notice:  and  the  requirement  of  imme- 
diate notice  must  be  reasonably  construed  in 
view  of  all  the  circumstances  —  such  as  busi- 
ness engagements,  distance  and  facility  of 
communication :  Wood  Reaping,  etc.  Macliine 
Co.  v.  Smith,  50  M.  565. 

292.  A  machine  was  sold  subject  to  the 
vendee's  approval,  to  be  sot  up  by  the  vendor's 
agent  on  a  certain  day.  The  vendee  set  it  up 
without  waiting  for  the  agent,  who  came  and 
made  some  changes  in  the  setting  up.  It  was 
afterwards  returned  as  unsatisfactory.  Held, 
that  the  vendee's  action  did  not  of  itself  oper- 
ate as  a  breach  of  the  contract  and  oblige  him 
to  take  and  pay  for  the  machine,  it  not  ap- 
pearing that  such  action  affected  its  working 
or  that  the  vendor  or  his  agent  had  made 
complaint  of  the  vendee's  setting  it  up:  Piatt 
v.  Broderick,  70  M.  577. 

See  supra,  §§  16),  168. 

293.  Where  a  contract  of  sale  claimed  to 
have  been  made  by  correspondence  between 
the  parties  gave  the  vendee  the  option  of  put- 


ting it  up  and  trying  it,  the  vendee  not  to  be 
bound  if  it  did  not  do  all  that  was  claimed  for 
it,  such  vendee,  when  sued  for  the  price,  is 
entitled  to  go  to  the  jury  upon  his  testimony 
that  the  article  was  finally  and  seasonably  re- 
jected; also  upon  the  question  whether  the 
sale  was  absolute  or  conditional,  if  there  was 
any  testimony  which  could  be  regarded  as 
making  it  absolute:  Ourneyv.  Collins,  61  M. 
458. 

VII.  Bona  fidb  puechasees. 

294.  The  possession  of  goods,  although 
prima  facie  evidence  of  ownership,  is  not  such 
proof  of  it  as  to  confer  any  equities  upon  third 
parties  against  the  actual  owner's  title  unless 
fraud  exists:  Couse  v.  Tregent,  11  M.  65. 

As  to  purchase  from  conditional  vendee,  see 
supra,  §S  266,  267. 

295.  A  purchaser's  good  faith  is  not  con- 
clusively established  by  his  uncontradicted 
testimony.  The  question  is  for  the  jury :  Mol- 
itor  v.  Robinson,  40  M.  200. 

296.  One  who,  without  notice  of  any  fraud, 
buys  and  pays  for  property  in  fair  dealing 
with  the  person  holding  the  legal  title,  is  pro- 
tected; but  the  consideration  must  in  all 
cases  be  actually  passed  before  notice:  Dixon 
v.  Hill,  5  M.  404. 

297.  A  payment  in  good  faith  is  needed  to 
complete  a  bona  fide  purchase:  Webster  v. 
Bailey,  40  M.  641. 

298.  No  one  but  a  purchaser  for  a  valuable 
consideration  can  claim  title  to  property  which 
has  been  fraudulently  assigned  against  the 
action  of  an  attaching  creditor:  Dixon  v. 
Hill,  5  M.  404. 

299.  No  one  can  be  protected  as  a  bona  fide 
purchaser  except  to  the  extent  of  his  pay- 
ments made  before  he  received  such  notice  as 
should  have  prevented  him  from  making  fur- 
ther payments:  Kohl  v.  Lynn,  84  M.  860. 

SOO.  One  who  buys  securities  that  are  not 
delivered  to  him,  making  only  a  nominal  pay- 
ment prior  to  his  receiving  notice  of  another's 
interest  therein,  is  not  entitled  to  protection 
as  a  bona  fide  purchaser:  Haescig  v.  Brown, 
84  M.  503. 

301.  Where  a  debtor  has  made  an  assign- 
ment of  his  property  which  was  void  on  its 
face  as  to  creditors,  and  plaintiff  had  bought 
the  property  of  the  assignee  and  orally  agreed 
to  pay  for  it  at  certain  rates  in  his  notes 
on  time,  but  before  making  any  payments  or 
giving  any  notes  the  property  was  taken  on 
attachment  against  the  fraudulent  assignor, 
it  was  held  that  the  oral  promise  to  pay  was 


Digitized  by 


Google 


SALES,  VH,  VIU- SCHOOLS,  I  (a> 


499 


not  sufficient  to  protect  the  title  of  the  par- 
chaser  against  the  attachment :  Dixon  v.  2KB, 
5  It  401 

302.  Where  the  vendee  gives  in  part  pay- 
ment his  negotiable  notes  payable  on  time, 
they  may  be  regarded  as  payment  —  seeing 
that  they  are  enforceable  against  him  —  and 
be  may  hold  as  a  bona  fide  purchaser,  though 
his  vendor  sold  with  intent  to  defraud  cred- 
itors: Beurmann  v.  Van  Buren,  44  M.  496. 

303.  One  who  buys  goods  and  gives  his 
non-  negotiable  notes  for  the  price  is  not  pro- 
tected as  a  bona  fide  purchaser,  for  the  failure 
of  his  vendor's  title  would  exonerate  him: 
Dixon  v.  Hill,  5  M.  404, 

Further  as  to  bona  fide  purchasers,  see 
Fraud,  II;  Notice,  HI;  Reooedino  Acts,  IV, 
(b),(c). 

VIII.  Bills  or  sale. 

Construed  as  mortgage,  see  Chattel  Mort- 
gages, §§  8-18;  Instructions,  §  188. 

304.  A  particular  instrument  construed  as 
a  transfer  in  trust  for  the  benefit  of  creditors' 
and  not  as  a  chattel  mortgage:  Iron  Cliffs  Co. 
v.  Beecher,  60  M.  486. 

305.  A  bill  of  sale  is  invalid  unless  de- 
livered :  Doyle  v.  Mizner,  42  M.  883. 

306.  Where  the  vendors  in  a  bill  of  sale  and 
the  vendee's  representatives  (the  vendee  being 
a  corporation  formed  by  the  vendors)  are  the 
same  persons,  there  can  be  no  delivery  in  the 
ordinary  sense;  and  the  bill  cannot  become 
operative  against  the  grantors  until,  in  some 
way  distinct  from  their  signatures  to  it,  they 
manifest  an  intent  to  make  it  so:  Doyle  v. 
Mizner,  40  M.  160,  48  M.  883. 

807.  Where  a  bill  of  sale  is  given  as  a  se- 
curity and  there  is  no  change  of  possession, 
the  bill  or  a  copy  thereof  must  be  filed  to  pro- 
tect the  vendee  (though  he  takes  in  good  faith) 
against  the  owner's  other  creditors:  Talcottv. 
Crippen,  63  M.  683. 

308.  That  there  is  no  writing  to  evidence 
a  sale  of  personalty  is  immaterial  after  proof 
of  sale  and  delivery :  Adams  v.  Lee,  81  M.  440. 

That  a  bill  of  sale  does  not  embody  the  es- 
sentials of  a  contract  so  as  to  exclude  parol 
evidence,  see  Evidence,  §£  1154,  1830,  1839, 
1359. 

As  to  proof  of  bill  of  sale  or  contents  thereof, 
see  Evidence,  §§  1137, 1189,  1959. 


SCHOOLS. 

L  Organization  and    change  of 
tricts. 

(a)  Organization. 

(b)  Alteration. 


DIS- 


L  Organization  and    change  of   dis- 
tricts —  continued, 
(c)  Division  of  property;  adjustment 
of  liabilities. 

H.  POWER8  OF  DISTRICTS. 

Ill  Boards  and  officers. 

(a)  Election  and  appointment. 

(b)  Removal. 

(c)  Meetings,  powers,  duties,  etc. 
IV.  Appeals. 

V.  Orders. 
VI.  Funds. 
VIL  Taxes. 
VIII.  Sites  and  buildings. 

IX.  Teachers. 

X.  Suits. 

That  certain  land  is  within  a  school  district 
is  provable  by  parol :  See  Evidence,  g  796. 

Bequest  to  village  for  high  school,  see 
Trusts,  §  107. 

Bequest  to  executors  for  establishment  of 
school,  see  Trusts,  §  131. 

I.   Organization  and  change  of  dis- 
tricts. 

(a)  Organization. 

1.  The  policy  of  limiting  primary  school 
districts  to  nine  sections  of  land  has  always 
been  uniform.  The  only  mode  permitted  by 
statute  of  dealing  with  unorganised  territory 
is  to  divide  it  into  ordinary  primary  districts: 
Simpkins  v.  Ward,  45  M.  559. 

2.  Act  858  of  1877,  "  to  incorporate  the  pub- 
lic schools  of  the  township  of  Long  Rapids," 
construed,  and  held  to  include  within  the  new 
school  district  the  territory  of  the  unorganized 
county  of  Montmorency;  and,  consequently, 
school  taxes  for  the  district  are  properly  lev- 
ied  on  property  withiu  that  county:  Johnston 
v.  Cathro,  51  M.  80. 

3.  Where  certain  township  boards  had  cre- 
ated a  fractional  school  district  out  of  old 
districts,  the  court  held  that  after  a  lapse  of 
fifteen  months  it  might  fairly  be  presumed 
that  the  district  had  been  organized,  officers 
elected  and  expenses  incurred,  and  refused  to 
review  the  action  of  the  boards  on  certiorari 
brought  at  so  late  a  day,  neither  the  district 
nor  its  officers  being  parties  to  the  proceeding. 
But  in  such  case  the  legality  of  the  organiza- 
tion may  be  tried  by  quo  tcarranto:  Owosso 
Fractional  School  District  v.  School  Inspect- 
ors, 37  M.  8. 

4.  Where  the  organization  of  a  school  dis- 
trict is  undertaken  by  the  proper  body  of  elect- 
ors or  officers  under  a  valid  statute,  every 
presumption  is  made  in  favor  of  the  rcgu- 
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larity  of  their  action;  and  such  organization  is 
regarded  as  entitled  to  legal  standing  unless 
speedily  assailed  by  some  competent  author- 
ity. Where  an  appeal  is  granted  it  must  be 
lawfully  prosecuted ;  and  where  there  is  no 
appeal  the  courts  will  not  enlarge  their  reme- 
dies to  interfere  on  formal  grounds  with  ex- 
isting corporate  bodieB  provided  for  by  law. 
The  same  rule  that  recognizes  the  rights  of 
officers  de  facto  recognizes  corporations  de 
facto:  Clement  v.  Everest,  29  M.  10. 

5.  Where  a  school  district  has  assumed  to 
possess  and  exercise  all  the  rights  and  fran- 
chises of  a  regularly-organized  corporation  for 
thirteen  years  with  entire  acquiescence,  its  or- 
ganization will  be  presumed  regular;  and 
neither  its  regularity  nor  that  of  the  legislation 
under  which  the  district  has  acted  will  be 
liable  to  be  called  in  question  thereafter  in  a 
merely  private  and  collateral  suit :  Stuart  v. 
Kalamazoo  School  District,  80  M.  69. 

6.  Where  the  organization  of  aunion  school 
district  has  been  claimed,  the  presumption 
arising  from  its  user  of  corporate  powers  must 
be  that  of  such  an  organization  as  the  user  in- 
dicates: Ibid. 

7.  Where  a  school  district  had  enjoyed  its 
franchises  for  five  years,  during  most  of  which 
time  proceedings  to  inquire  into  the  validity 
of  the  organization  had  been  pending  by  quo 
warranto  and  writ  of  error  instead  of  the 
speedier  statutory  process  of  appeal,  the  su- 
preme court  declined  to  review  its  organiza- 
tion on  technicalities :  Lord  v.  Every,  38  M.  405. 

8.  Where  a  school  district  has  exercised 
franchises  and  privileges  as  such  for  more 
than  two  years,  it  is  presumed  to  have  been 
legally  organized  (H.  S.  §  5037),  and  the  organi- 
zation cannot  be  questioned  at  law  or  in  equity : 
Everett  School  District  v.  Wilcox  School  Dis- 
trict, 68  M.  51. 

9.  The  regularity  of  the  action  of  school  in- 
spectors in  creating  or  changing  school  dis- 
tricts will  not  be  examined  collaterally  in  a 
proceeding  to  restrain  collection  of  school 
taxes:  Clement  V.  Everest,  29  M.  19. 

10.  The  legal  organization  of  a  school  dis- 
trict actually  exercising  its  corporate  powers 
cannot  be  collaterally  questioned  in  contesting 
a  title  based  on  a  school  tax :  Stockle  v.  Silsbee, 
41  M.  615. 

That  certiorari  to  the  assessor  is  not  the 
proper  method  for  inquiring  into  organization, 
etc.,  see  Certiorari,  g  34. 

Certiorari  to  review  proceedings  for  forma- 
tion of  district  will  not  be  sustained  if  after 
its  issue  it  has  been  allowed  to  sleep  until  or- 
ganization has  been  completed,  etc. :  See  Cer- 
tiorari, §  67. 


(b)  Alteration. 

11.  Where  a  city  was  incorporated  of  terri- 
tory that  formed  part  of  a  school  district,  and 
the  charter  provided  for  a  board  of  city  school 
inspectors,  it  was  held  that  the  effect  was  to 
sever  from  the  school  district  the  territory  in- 
cluded in  the  city,  without  in  any  other  respect 
depriving  the  district  of  any  legal  rights: 
Saginaw  v.  Saginaw  School  District,  9  M.  541. 

12.  Under  the  statute  of  1840  (see  H.  a 
§  5033)  empowering  the  school  inspectors  of 
any  township  "to  divide  the  township  into 
such  number  of  school  districts,  and  to  regu- 
late and  alter  the  boundaries  of  said  school 
districts,  as  may  from  time  to  time  be  neces- 
sary," they  might  dissolve  one  organized  dis- 
trict and  annex  it  to  another :  People  v.  David' 
son,  2  D.  121. 

13.  The  township  board  of  school  inspectors 
has  no  power  to  dissolve  a  school  district  cre- 
ated by  special  act  of  the  legislature,  and  to 
set  back  the  territory  into  the  districts  from 
which  it  was  taken ;  and  the  board  will  be  en- 
joined from  enforcing  proceedings  for  such 
dissolution:  Oshtemo  School  District  v.  Dean, 
17  M.  223. 

14.  School  inspectors  have  no  authority  to 
divide  up  and  destroy  a  district  without  the 
consent  of  a  majority  of  the  resident  tax- 
payers ;  nor,  without  such  consent,  can  they 
destroy  it  by  cutting  it  up  into  pieces  and  at- 
taching all  the  territory  to  other  districts: 
Briggs  v.  Borden,  71  M.  —  (June  22,  *88). 

16.  At  a  special  school-district  meeting  to 
vote  upon  a  proposition  to  dissolve  the  district 
fourteen  votes  were  cast  in  favor  of  dissolu- 
tion and  nine  against  it.  Every  person  pres- 
ent qualified  to  vote  at  any  school  meeting 
was  allowed  to  vote,  whether  a  tax-payer  or 
not,  and  without  reference  to  sex.  Ten  or  more 
persons  who  were  not  tax-payers  voted,  most 
of  them  for  the  proposition.  Some  of  the  legal 
voters  of  the  district  were  not  present,  and 
some  of  those  present  did  not  vote.  Held, 
that  the  consent  of  a  majority  of  the  resident 
tax-payers  had  not  been  obtained,  as  required 
by  H.  a  §  5041 :  Ibid. 

16.  A  vote  taken  to  "disband"  a  school 
district  is  supported  by  a  notice  of  a  meeting 
to  vote  upon  a  proposition  to  •'dissolve"  it; 
the  words  are  of  similar  import :  Ibid. 

17.  A  resident  tax-payer  can  file  a  bill  to 
restrain  the  board  of  school  inspectors  from 
selling  a  school-house,  etc.,  under  color  of  a 
void  attempt  to  dissolve  the  district :  Ibid. 

18.  The  board  of  school  inspectors  has 
power  to  detach  territory  from  one  district 
and  attach  it  to  another,  unless  such  action 
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would  practically  destroy  the  district;  and  it 
may  afterwards,  with  the  consent  of  the  re- 
maining tax-payers,  consolidate  the  whole 
territory  left  with  another  district  (if  such 
district  also  consents  through  its  tax-payers), 
although  by  so  doing  the  provisions  of  H.  S. 
§  5041,  forbidding  consolidation  without  con- 
sent, etc.,  are  evaded:  Doxey  v.  Martin 
School  Inspectors,  07  M.  601. 

19.  Township  boards  of  school  inspectors 
cannot  detach  territory  where  the  lands 
therein  had  been  taxed  for  building  a  school- 
house  within  three  years  without  the  consent 
of  the  tax-payers;  nor  does  it  render  their  ac- 
tion legal  that  the  territory  detached  was  not 
at  the  same  time  attached  to  another  district : 
Coulter  v.  School  Inspectors,  59  M.  801. 

20.  The  validity  of  the  action  of  school  in- 
spectors in  changing  the  boundaries  of  school 
districts  is  not  affected  by  the  fact  that  the 
inspectors  were  interested  parties  as  tax-pay- 
ers and  residents ;  the  disabling  doctrine  does 
not  apply  to  those  administrative  acts  which 
are  public  and  not  with  or  between  private 
parties:  Clement  v.  Everest,  29  M.  10. 

21.  Township  school  inspectors  cannot  en- 
large a  graded  school  district  by  adding  unor- 
ganized territory,  though  they  may,  with  the 
consent  of  the  trustees,  transfer  to  its  jurisdic- 
tion territory  previously  organized  into  pri- 
mary districts :  Sitnpkins  v.  Ward,  45  M.  550. 

22.  Notice  of  the  meeting  of  inspectors  to 
change  the  boundaries  of  districts  and  of  the 
object  of  the  meeting  must  be  given  in  strict 
compliance  with  the  statute,  and  no  business 
inconsistent  with  the  notice  is  lawful :  Passage 
v.  Williamstown  School  Inspectors,  10  M.  830. 

23.  The  notice  required  by  H.  S.  §  5010, 
amended  by  act  82  of  1883,  to  be  given  of  a 
meeting  of  township  board  (or  boards)  of  school 
inspectors  to  alter  the  boundaries  of  a  district, 
is  jurisdictional ;  and  before  action  is  taken 
proof  of  the  pasting,  in  the  time  and  places 
specified  in  the  statute,  must  be  filed  with  the 
clerk  of  the  board :  Coulter  v.  School  Inspect- 
ors, 50  M.  801;  School  District  v.  Martin 
School  Inspectors,  03  M.  Oil. 

24.  The  detaching  of  lands  from  two  sep- 
arate school  districts  and  attaching  them  to 
another  district  may  be  included  in  one  no- 
tice, and  acted  uponjseparately  at  one  meeting 
of  the  board  of  school  inspectors:  Doxey  v. 
Martin  School  Inspectors,  07  M.  001  (Nov.  10, 
'87). 

26.  Where  there  has  been  actual  notice  of 
proposed  proceedings  by  joint  boards  for  the 
formation  of  a  new  school  district  out  of  sev- 
eral old  ones,  mere  informalities  in  the  issue 
of  such  notice  are  not  jurisdictional  defects ; 


nor  is  the  fact  that  it  covers  territory  not  act- 
ually taken :  Parman  v.  School  Inspectors,  40 
M.  08. 

26.  An  abuse  of  the  discretion  vested  in  the 
township  board  of  school  inspectors  to  divide 
the  township  into  school  districts  cannot  au- 
thorize the  courts  to  interfere:  People  v.  David- 
son, 2  D.  121. 

27.  The  discretionary  powers  of  the  board 
of  school  inspectors  in  arranging  school  dis- 
tricts, and  of  the  town  board  on  appeal,  cannot 
be  reviewed  by  the  courts:  Brody  v.  Penn 
Toumship  Board,  82  M.  272. 

28.  The  regularity  of  the  action  of  school 
inspectors  in  creating  or  changing  school  dis- 
tricts will  not  be  inquired  into  in  a  collateral 
proceeding.  Their  action  is  the  exercise  of  a 
public  discretionary  power,  which  can  only  be 
reviewed,  if  at  all,  by  some  direct  appellate 
process  authorized  by  law  and  operating  upon 
the  proceedings  themselves  to  affirm,  reverse 
or  change  them :  Clement  v.  Everest,  20  M.  10. 

(c)  Division  of  property;  adjustment 
of  liabilities. 

29.  Where  territory  forming  part  of  a 
school  district  is  incorporated  as  a  city  under 
a  charter  providing  for  a  city  board  of  school 
inspectors,  the  city,  without  special  legislation, 
has  no  remedy  to  recover  its  proportion  of  the 
school  district  moneys  or  other  property ;  the 
statute  concerning  cases  where  a  school  dis- 
trict is  divided,  or  a  part  of  one  school  district 
is  set  off  to  another  by  a  board  of  school  in- 
spectors, does  not  apply:  Saginaw  v.  Saginaw 
School  District,  9  M.  541. 

30.  A  valuation  and  apportionment  made 
at  a  meeting  not  preceded  by  the  statutory 
ten  days'  notice  posted,  eta  (as  required  prior 
to  1881),  held  void;  and  held  that  the  old 
school  district  could  maintain  a  bill  in  its  own 
name  to  enjoin  a  tax  to  satisfy  the  amount  so 
apportioned  as  its  share :  Everett  School  Dis- 
trict v.  Wilcox  School  District,  08  M.  51. 

31.  Whether  a  board  of  school  inspectors  is 
competent  to  fix  the  amount  to  be  paid  by  a 
district  for  school  property  which  it  retains 
when  another  district  is  setoff  from  it,  so  long 
as  the  actual  ownership  of  the  property  is  in 
doubt,  quere:  Pine  School  District  v.  Wilcox, 
48  M.  404 

32.  A  finding  made  by  the  township  board 
of  school  inspectors,  where  changes  had  been 
made  in  the  school  districts,  fixing  each  dis- 
trict's credits  with  the  treasurer,  will  not  be 
changed  on  mandamus  after  acquiescence  for 
four  years  and  a  half,  there  being  no  proof  of 
illegality,  unfairness  or  clandestine  conduct- 
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The  concerns  of  school  districts  will  not  be  in- 
terfered with  except  on  things  of  substance: 
School  District  v.  Riverside,  67  M.  404  (Oct  37, 
*87). 

33.  When  a  new  district  is  formed  by  the 
union  of  two  or  more  districts,  the  new  dis- 
trict becomes  thereby  entitled  to  the  credits 
and  property  and  liable  for  the  debts  of  the 
districts  so  united :  Brewer  v.  Palmer,  18  M. 
104;  Halbert  v.  Watertown  School  Districts, 
36  M.  431. 

34.  The  erection  of  a  new  township  will 
sever  it  from  a  school  district  of  which  it  was 
before  a  part,  and  it  will  not  be  liable  for  the 
school  district  debts  under  any  general  pro- 
vision of  the  law :  People  v.  Ryan,  10  M.  303. 

35.  Where  a  school  district  is  parcelled  out 
among  three  other  existing  districts,  the  latter 
cannot  be  held  jointly  liable  for  a  debt  of  the 
former  district;  whatever  they  are  bound  to 
pay  must  be  a  several  and  not  a  joint  obliga- 
tion: Halbert  v.  Watertown  School  Districts, 
86  M.  431. 

36.  Where  a  part  of  the  territory  of  a  dis- 
trict is  cut  off  and  erected  into  a  new  district, 
or  attached  to  another  district,  the  debts  of  the 
divided  district  cannot  be  parcelled  out  by  the 
courts  so  as  to  give  creditors  a  remedy  against 
any  but  the  divided  district.  A  debt  once  ex- 
isting remains  a  debt  against  the  corporation 
that  created  it,  and  its  obligation  is  not  de- 
stroyed by  a  change  in  corporate  limits.  5f 
contribution  is  required  it  must  be  obtained 
by  the  corporation  and  notby  its  creditors,  un- 
less otherwise  provided  by  law:  Turnbull  v. 
Alpena  School  District,  45  M.  406. 

37.  Where  a  statute  creating  two  new 
school  districts  in  territory  taken  from  an  old 
one  which  was  thus  left  with  smaller  limits 
provided  that  the  old  district  should  be  pri- 
marily liable  on  its  previous  orders,  and  that 
the  others  should  pay  their  proportion  to  it,  a 
holder  of  such  an  order  cannot  enforce  by 
mandamus  the  collection  thereof  against  a  dis- 
trict that  refuses  to  contribute:  Maltz  v.  Wil- 
ton Board  of  Education,  41  M.  547. 

38.  Where,  on  the  formation  of  two  new 
districts  from  part  of  the  territory  of  an  old 
one,  the  district  boards  neglected  to  perform 
their  statutory  duty  to  adjust  the  proportion 
of  debts  and  credits,  the  old  district  will 
nevertheless  be  compelled  by  mandamus  to 
pay  order  issued  by  it  before  the  division: 
Turnbull  v.  Alpena  School  District,  45  M.  406. 

II.    P0WEE8    AND    DUTIES    OF    DI8TBICT8. 

39.  School  districts  are  municipal  corpora- 
tions: Marathon  School  District  v.  Gage,  30 


M.  484 ;  Seeley  v.  Port  Huron  Board  of  Edu- 
cation, 30  M.  486;  Everett  School  District  v. 
Wilcox  School  District,  63  M.  51.  So  are  the 
boards  of  education  of  Detroit  and  Port 
Huron :  Board  of  Education  v.  Detroit,  SO  M. 
505;  Tibbals  v.  Port  Huron  Board  of  Edu- 
cation, 80  M.  635. 

40.  In  bo  far  as  the  laws  creating  union 
school  districts  in  the  cities  and  larger  villages 
establish  special  regulations  for  them,  or  con- 
fer special  or  enlarged  powers,  they  are  re- 
moved from  the  control  of  the  general 
primary  school  law;  but  in  all  other  partic- 
ulars that  law  controls  them:  People  v.  De- 
troit Board  of  Education,  18  M.  400. 

41.  A  school  district  is  competent  in  its  cor- 
porate capacity  to  take  and  hold  money  be- 
quests in  trust  for  the  maintenance  of  a  public 
library  for  the  use  and  benefit  of  all  persons  re- 
siding within  the  district :  Maynard  v.  Wood- 
ard,  36  H.  433. 

42.  Where  a  village  is  by  statute  enabled  to 
erect  a  school-house  from  moneys  bequeathed, 
it  may  be  authorized  to  use  the  aid  of  the 
school  district  in  which  it  lies  to  carry  out  such 
purpose:  Hathaway  v.  New  Baltimore,  48 
M.351. 

43.  Where  a  statutory  limit  of  the  amount 
of  bonds  that  a  district  may  issue  is  (3,000, 
and  the  district  is  already  bonded  for  $3,700,  a 
vote  to  issue  bonds  to  the  amount  of  $780  in 
settlement  of  a  demand  will  be  sustained  up 
to  the  legal  limit,  and  the  issue  of  bonds  will 
be  restrained  for  the  excess  only :  Stockdale  v. 
Wayland  School  District,  47  H.  336. 

44.  Action  by  a  school  district  that  can 
only  be  taken  by  a  two-thirds  vote  cannot  be 
rescinded  by  a  bare  majority :  Ibid. 

45.  A  school  district  in  its  annual  meeting 
may  authorize  payment  of  equitable  claims 
against  it,  notwithstanding  such  payment 
could  not  legally  be  enforced.  Thus,  it  may 
vote  to  reimburse  a  contractor  who  has  sus- 
tained loss  in  performing  his  contract  for 
building  a  school-house:  Ibid. 

III.    BoABDS    AND    OFFIOEBS. 

Collection  of  costs  awarded  against,  see 
Costs,  §  373. 

(a)  Election  and  appointment. 

46.  One  for  whose  sole  benefit  an  undi- 
vided interest  is  held  in  fee  by  another  in  trust 
absolute  appearing  on  the  conveyance  is  a  free- 
holder so  as  to  be  eligible  under,  act  37  of  1877 
to  the  office  of  school  trustee  in  Grand  Rapids: 
Godwin  v.  Grand  Rapids  Board  of  Educa- 
tion, 88  M.  05. 
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47.  An  annual  city  election  is  not  a  school- 
district  meeting,  and  the  primary  school  laws 
are  inapplicable  to  such  elections.  Hence, 
H.  S.  §  5049,  prescribing  who  shall  be  voters 
at  such  meetings,  does  not  enable  women  to 
vote  for  members  of  the  board  of  education  at 
the  annual  election  of  the  city  of  Hastings : 
Mudge  v.  Jones,  59  M.  165. 

48.  There  is  no  legal  sanction  for  taking  in- 
formal ballots  at  a  regular  election  of  school- 
district  officers:  Tallmadge  School  District  v. 
Root,  61  M.  873. 

48.  The  board  of  education  of  Grand  Rapids 
has  no  power  to  go  behind  the  statements  of 
election  of  its  members,  but  must  receive  those 
whose  election  is  certified  by  the  board  of  can- 
vassers: Godwin  v.  Grand  Rapids  Board  of 
Education,  88  M.  95. 

SO.  A.  and  B.  claiming  to  have  been  elected 
school-district  moderator,  judgment  by  default 
was  entered  in  A.'s  favor,  and  the  next  day 
the  assessor  and  director,  assuming  that  there 
was  a  vacancy,  appointed  C  moderator,  who 
thenceforth  acted  as  such  —  A.  not  applying 
to  the  other  members  of  the  board  for  recog- 
nition, and  never  assuming  the  duties  of  the 
office.  Held  that,  on  an  application  to  compel 
payment  of  warrants  countersigned  by  C,  the 
latter  must  be  treated  as  acting  moderator : 
Ta'lmadge  School  District  v.  Root,  61  M.  878. 

Parol  proof  admissible  to  show  who  are  of- 
ficers: See  Evidence,  §  1168. 

(b)  Removal. 
61.  The  members  of  the  board  of  education 
of  Port  Huron  hold  office  for  specific  terms, 
and  are  not  city  officers  removable  by  the 
common  council:  Tibbals  v.  Port  Huron 
Board  of  Education,  89  M.  685. 

52.  The  provision  of  C.  L.  1871,  §  8695,  for 
the  removal  of  school-district  officers  from 
office  by  the  township  board,  applies,  as  to  dis- 
trict officers,  only  to  school  districts  situated 
wholly  within  the  limits  of  a  single  township ; 
and  the  power  of  removal  lies  only  with  the 
township  board  of  that  township :  Crawford 
v.  Township  Boards  of  Scio  and  Webster,  24 
M.  848. 

53.  The  supreme  court  cannot  supply  the 
omission  by  the  legislature  to  confer  this  power 
upon  the  joint  boards,  where  the  district  is 
organized  from  two  or  more  adjoining  town- 
ships: Ibid. 

54.  Where  two  township  boards  sit  together 
as  a  single  joint  board  for  the  removal  from 
office  of  a  director  of  a  school  district  embrac- 
ing a  part  of  each  township,  and  their  pro- 
ceedings are  brought  up  for  review  on  a  writ 
of  certiorari,  the  return  to  which  purports  to 


be  the  return  of  the  two  boards  as  a  joint 
board,  and  discloses  that  they  acted  jointly  in 
the  hearing  and  determination  of  the  case,  this 
is  sufficient  to  show  that  their  action  was  with- 
out jurisdiction  and  void :  Ibid. 

66.  Where  a  proceeding  to  remove  the 
moderator  of  a  school  district  for  his  persistent 
refusal  to  countersign  an  order  drawn  by  the 
director  upon  the  assessor  was  taken  before 
the  township  board  sitting  with  but  three 
members,  of  whom  the  payee  in  such  order 
was  one,  it  was  held  that  such  proceeding 
was  in  the  nature  of  a  judicial  investigation, 
that  the  payee  was  an  interested  party,  and 
therefore  incompetent  to  act,  and  that  his 
presence,  being  essential  to  a  quorum,  ren- 
dered the  proceeding  void:  StockweUv.  White 
Lake,  22  M.  841. 

56.  Proceedings  to  remove  a  school  director 
for  refusing  to  recognise  the  validity  of  a 
teaching  contract  were  taken  by  a  township 
board,  one  of  the  members  of  which  was  related 
to  a  third  person  who  had  a  contract  subject 
to  the  same  objections.  Held,  that  this  did 
not  legally  disqualify  the  member  from  acting 
on  the  case  actually  before  the  board:  Ham- 
tramck  v.  Holihan,  46  M.  127. 

67.  H  S.  §  5170  does  not  authorize  the 
township  board  to  remove  the  moderator  for 
hiring  her  husband  to  teach  the  district  school 
and  agreeing  to  pay  him  more  than  is  neces- 
sary to  secure  a  better  teacher:  Hazen  v. 
Akron  Town  Board,  48  M.  183. 

68.  Nor  does  it  cover  a  charge  of  conspir- 
ing with  a  woman  moderator  so  to  hire  her 
husband,  etc. :  McLaren  v.  Akron  Town  Board, 
48  M.  189. 

58.  The  wilful  refusal  of  a  school  director 
to  sign  a  contract  made  with  a  teacher,  or  to 
accept  and  file  it,  or  draw  orders  for  the  teach- 
er's pay  while  it  is  pending,  and  his  obstinate 
neglect  to  furnish  necessary  school-house  sup- 
plies, may  be  taken  into  account  in  proceed- 
ings for  bis  removal:  Geddesv.  Thomastown, 
46  H.  816. 

60.  Proceedings  by  a  township  board  to  re- 
move a  school  director  cannot  properly  be 
taken  until  the  action  of  the  proper  authori- 
ties bas  been  invoked  by  complaint  of  some 
definite  violation  of  duty ;  but  where  the  re- 
spondent admits  the  charges  set  up  against 
him  and  expressly  desires  the  board  to  act  on 
them  without  further  delay,  he  cannot  after- 
wards complain  that  they  did  so:  Ibid. 

61.  Proceedings  by  a  township  board  to  re- 
move a  school  director  are  not  invalidated  by 
the  fact  that  it  did  not  meet  to  agree  on  the 
notice  under  which  the  proceedings  were 
taken:  Wenzel  v.  Dorr,  49  M.  25. 
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'  62.  In  proceedings  under  the  statute  to  re- 
move a  public  officer  upon  charges,  evidence 
of  acts  performed  by  the  accused  as  "  Moder- 
'  ator  of  School  District  No.  1,"  is  not  admis- 
sible to  prove  a  charge  against  him  as  "  Mod- 
erator of  School  District  No.  2 ; "  and  when, 
on  the  trial  of  an  information  for  falsely  as- 
suming to  act  as  moderator  of  school  district 
No.  1,  evidence  has  been  produced  of  the 
proceedings  before  the  township  board  to  re- 
move him  upon  charges  recorded  against  him 
as  moderator  of  school  district  No.  2,  it  is 
not  admissible  to  show  that  the  record  was  a 
mistake,  and  that  the  charges  were  actually 
preferred  against  him  as  moderator  of  No.  1 : 
Hall  v.  People,  21  M.  456. 

6,8.  The  action  of  the  township  board  in  re- 
moving a  school-district  officer  is  in  its  nature 
judicial,  and  must  be  in  writing:  Ibid. 

64.  The  action  of  a  town  board  in  remov- 
ing a  school  director  is  final  unless  speedily 
brought  up  for  review:  Oedde*  v.  Thomas- 
town,  46  M.  810. 

65.  The  township  board  is  exclusive  judge 
of  the  facts  on  which  it  is  authorized  by  H.  S. 
§  6170  to  remove  a  school  director,  and  its 
proceedings  can  only  be  reviewed  by  the 
courts  on  questions  of  law:  Hamtramck  v. 
Holihan,  46  M.  127. 

That  removal  is  reviewable  on  certiorari 
from  circuit  court,  see  Cbrtiorabi,  §  142. 
.    As  to  coats  on  review  of  removal  proceed- 
ings, see  Costs,  g  270.     ■ 

(c)  Meetings,  powers,  duties,  etc. 

66.  The  convening  of  the  board  is  necessary 
for  the  legal  transaction  of  official  business : 
Ilazen  v.  Lerchc,  47  M.  826. 

67.  The  statutory  notice  of  meetings  by 
inspectors  must  be  given,  stating  the  object 
jjf  the  meeting.  And  no  business  at  a  meet- 
ing inconsistent  with  the  notice  is  lawful: 
Passage  v.  Williamstown  School  Inspectors,, 
10  M.  880. 

68.  Notice  of  a  meeting  of  the  board  of 
school  inspectors  to  change  a  school-house  site 
is  necessary :  Andreas  v.  Williamstown  School 
Inspectors,  10  M.  332. 

60.  The  notice  required  by  statute  of  a 
meeting  of  inspectors  to  alter  district  bound- 
aries is  essential  to  the  validity  of  their  action : 
Coulter  v.  School  Inspectors,  50  M.  301 ;  School 
District  v.  Martin  School  Inspectors,  63  M. 
611. 

70.  Failure  to  give  the  ten  days'  notice  by 
posting  required  (prior  to  1831,  seeS.  L.  1867, 
p.  70;  S.  L.  1873,  p.  81)  of  a  meeting  of  a  dis- 
trict board  avoided  action  apportioning  the 


valuation  of  school  property  on  the  formation 
of  a  new  district:  Everett  School  District  v. 
Wilcox  School  District,  63  H.  51. 

71.  Whether  any  adjournment  of  a  board 
of  school  inspectors  except  from  day  to  day 
to  conclude  current  business  is  lawful,  quere: 
Passage  v.  Williamstown  School  Inspectors, 
10  M.  330. 

72.  The  district  board  can  make  no  regula- 
tions that  would  exclude  any  resident  of  the 
district  from  any  of  its  schools  because  of  race, 
color  or  religious  belief,  or  personal  peculiari- 
ties ;  and  H.  S.  §  5070  in  this  regard  applies  to 
the  union  school  districts  of  the  state  except 
so  far  as  the  special  legislation  creating  them 
is  inconsistent:  People  v.  Detroit  Board  of 
Education,  18  M.  400. 

73.  The  city  of  Detroit  is  not  entirely  ex- 
empted from  the*  operation  of  the  general 
school  laws,  hut  is  subject  to  such  of  their  pro- 
visions as  are  not  inconsistent  with  the  special 
legislation  regulating  the  city  schools;  and, 
therefore,  H.  S.  §  5070  precludes  the  board  of 
education  from  excluding  a  child  from  any 
public  school  on  the  ground  of  color:  Ibid. 

Father  a  competent  relator  to  compel  admis- 
sion in  such  case,  see  Mandamus,  g  288. 

74.  The  right  of  school  authorities  in  union 
school  districts  to  levy  taxes  upon  the  general 
public  for  the  support  of  high  schools,  and 
thereby  make  free  the  instruction  of  children 
in  foreign  languages,  sustained:  Stuart  v. 
Kalamazoo  School  District,  80  M.  60. 

75.  The  educational  policy  of  Michigan  from 
1817  until  after  the  adoption  of  the  constitu- 
tion of  1850  reviewed ;  held,  that  the  primary 
school  districts  of-  the  state  are  not  restricted 
as  to  the  branches  of  knowledge  which  their 
officers  may  cause  to  be  taught  or  the  grade 
of  the  instruction  that  may  be  given,  nor  pre- 
vented from  giving  instruction  in  classics  and 
the  living  foreign  languages,  if  their  voters  con- 
sent in  regular  form  to  bear  the  expense  and 
raise  the  taxes  for  the  purpose :  Ibid. 

76.  The  board  of  trustees  of  a  graded  school 
district  may  cause  music  to  be  taught,  and  has 
authority  to  purchase  a  piano  for  the  purposes 
of  a  high  school:  Knabe  v.  West  Bay  City 
Board  of  Education,  67  M.  262. 

77.  The  moderator,  director  and  assessor 
ha  vo  no  common-law  powers  or  rights,  but  are 
strictly  confined  to  such  as  the  statutes  con- 
fer ;  and  prior  to  1859  (see  H.  S.  §  5078,  subd.  8) 
they  were  not  entitled  to  compensation  for 
their  services,  there  being  no  statutory  au- 
thority for  payment:  Hinman  v.  School  Dis- 
trict, 4  M.  iea 

78.  Where  the  law  gives  a  district  board 
full  control  over  the  schools  of  a  union  school 
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.district  it  has  power  to  appoint  a  superintend- 
ent of  schools:  Stuart  v.  Kalamazoo  School 
District,  80  M.  60. 

79.  School  boards  are  not  required  to  keep 
any  particular  kind  or  number  of  corporate 
books  (see  infra,  §  150):  Holloway  v.  Ogden 
School  District,  62  M.  158. 

80.  Charges  for  tuition  of  non-resident  pur 
pils  cannot  be  collected  in  the  absence  of  any 
resolution  fixing  tbe  rate.  Such  rate  must  be 
fixed  by  resolution  of  the  district  board,  which 
must  be  duly  recorded,  and  which  is  provable 
by  the  record  only:  Thompson  v.  Crockery 
School  District,  25  M.  483. 

81.  Prior  to  the  enactment  of  H.  &  §  5059, 
expressly  requiring  it,  it  was  held  competent 
for  the  district  board  to  purchase  at  tbe  ex- 
pense of  the  district  such  record  books,  blanks 
and  papers  as  were  necessary  for  the  use  of  tbe 
district  and  the  proper  keeping  of  its  records, 
without  any  previous  vote  of  the  district 
therefor:  Easton  School  District  v.  Snell,  24 
M.  850. 

88.  The  requirement  (see  H.  8.  §  5078)  tbat 
a  school  director  shall  provide  the  necessary 
appendages  for  the  school-house  would  not 
authorize  him  to  purchase  charts  for  use  in 
tbe  school-room  without  the  vote  of  a  district 
meeting.  Such  an  unauthorized  purchase 
would  create  no  liability  against  tbe  district; 
nor  would  the  director's  retaining  the  charts, 
occasionally  placing  them  in  the  school- 
house,  operate  as  a  ratification  by  the  district: 
Gibson  v.  Vevay  School  District,  86  M.  404. 

88.  A  line  fence  was  held  to  be  a  "  neces- 
sary appendage  "  for  a  school-house  within  the 
meaning  of  H.  8.  g  5078,  subd.  6;  and  the  di- 
rector had  power  to  contract  for  the  building 
of  it,  and  tbe  district  was  liable:  Creager  v. 
Wright  School  District,  63  M.  101. 

84.  C.  L.  1871,  §  8618  (see  H.  S.  §  5078),  in 
providing  that  the  school  director  shall  keep 
the  necessary  school-house  furniture  in  due 
order  and  condition,  and  that  his  expenses 
aball  be  subsequently  audited  and  paid,  does 
.not  intend  that  money  must  be  put  into  his 
hands  beforehand :  Hamtramck  v.  Holihan,  46 
M.  127. 

86.  A  township  school  director  has  author- 
ity, in  the  exercise  of  a  sound  discretion,  to 
buy  new  seats  for  a  school-house  under  a  reso- 
lution, adopted  at  the  annual  meeting  of  tbe 
school  district,  "  that  the  school  board  fix  tbe 
school-house  ready  for  the  winter  term:" 
McLaren  v.  Akron,  48  M.  180. 

86.  Where,  by  a  school-district  officer's  wil- 
ful act  or  neglect  of  duty,  the  district  has 
been  subjected  to  suit  and  judgment  against 
it,  a  private  citizen  who  has  been  assessed  and 


has  paid  his  share  of  tbe  tax  cannot  recover 
from  the  officer  the  amount  of  the  tax  so  paid ; 
such  recovery  must  be  had  by  the  district: 
Wall  v.  Eastman,  1  M.  268. 

Whether  school  officers  are  liable  for  failure 
to  take  bond  from  contractor,  see  Officers, 
§180. 

IV.  Appeals. 

87.  A  township  board  has  jurisdiction  of 
appeals  from  decisions  of  the  board  of  school 
inspectors  fixing  the  amount  to  be  paid  by  an 
old  school  district  to  a  new  one  where  the  lat- 
ter comprises  part  of  the  same  territory  and 
tbe  former  retains  the  school  property :  Pine 
School  District  v.  Wilcox,  48  M.  404. 

88.  Under  C.  L.  1871,  £§  3734-5,  providing 
for  appeals  from  the  board  of  school  inspectors 
to  the  township  board,  the  approval  of  the  ap- 
peal bond  is  essential  to  complete  an  appeal ; 
and  the  fact  that  the  clerk  of  the  board  of  in- 
spectors refused  to  approve  it  because  it  was 
not  witnessed,  even  though  his  objections  were 
frivolous,  vexatious,  and  made  in  bad  faith, 
will  not  render  the  bond  sufficient  without  an 
approval,  as,  under  the  statute,  it  may  be  ap- 
proved also  by  any  justice  of  the  peace  of  the ' 
township :  Clement  v.  Everest,  20  M.  10. 

88.  Parties  appealing  to  the  town  board 
from  tbe  action  of  the  inspectors  in  arranging 
school  districts  thereby  waive  those  questions 
which  require  judicial  review  and  submit 
themselves  to  the  discretion  of  that  body ;  and 
a  certiorari  to  tbe  town  board  does  not  open 
for  review  the  doings  of  the  inspectors :  Brody 
v.  Penn  Township  Board,  82  M.  272. 

80.  Where,  on  such  an  appeal,  the  town- 
ship board  acted  within  its  jurisdiction,  its 
discretion  is  not  reviewable  by  the  courts;  and 
if  it  did  not,  and  its  acts  were  void,  then, 
under  the  statute,  tbe  action  of  the  inspectors, 
after  ten  days,  is  equally  intact  and  beyond 
disturbance:  Ibid. 

91.  If  the  town  board,  acting  without  au- 
thority, reversed  the  inspectors'  action,  it 
might  be  necessary  to  neutralize  their  order; 
but  if  they  affirmed  it,  whether  properly  or 
not,  it  is  left  where  it  would  have  been  with- 
out interference:  Ibid. 

92.  No  appeal  from  action  of  inspectors  as- 
certaining proportion  of  valuation,  etc.,  after 
alteration  of  districts,  is  necessary  where  such 
action  was  void  for  want  of  the  statutory  no- 
tice :  Everett  School  District  v.  Wilcox  School 
District,  63  M.  51. 

V.  Orders. 

93.  A  showing  of  a  want  of  funds  is  a  com* 
plete  answer  to  an  application  for  a  mandamus 
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to  require  an  assessor  of  a  school  district  to 
pay  a  warrant  drawn  on  him  in  favor  of  a 
school  teacher:  Allen  v.  Frink,  82  M.  96. 

Farther  as  to  mandamus  to  compel  payment, 
see  supra,  §§  87.  8S ;  Mandamus,  §  212. 

94.  Where  the  moderator  and  assessor  of  a 
school  district  are  sued  upon  an  order  signed 
by  them,  a  finding  that  it  was  signed  on  a 
false  and  fraudulent  statement  that  the  school 
director  approved  and  would  sign  it,  and  on 
condition  that  it  should  be  of  no  force  unless 
he  did  sign  it,  and  the  further  finding  that 
there  was  no  purpose  to  contract  except  for 
the  district,  defeats  an  action  thereon  in  the 
absence  of  any  showing  of  subsequent  action 
creating  contract  relations,  or  of  any  action  by 
defendants  taken  with  a  knowledge  of  the 
facts  and  estopping  them  personally :  Kane  v. 
Stowe,  SO  M.  817. 

95.  A  sale  of  genuine  school  orders  implies 
no  warranty  of  the  officers'  authority  to  issue 
them:  White  v.  Robinson,  50  M.  78. 

As  to  interest  on  school-district  orders,  see 
Interest,  §§  41,  42. 

Parol  proof  admissible  of  payment  upon 
,  orders,  see  Evidence,  g  1150. 

That  promise  to  pay  is  implied  when  order 
wrongfully  obtained  has  been  used  as  money, 
Bee  Assumpsit,  §  25. 

VI.   FUND8. 

96.  Const,  art.  18,  §  2,  which  provides  that 
the  income  of  the  primary  school  fund  shall 
be  appropriated  annually  to  the  specifio  object 
for  which  the  fund  exists,  does  not  deprive 
the  legislature  of  the  power  of  regulating,  from 
time  to  time,  the  state  policy  regarding  the 
primary  school  lands  as  shall  be  deemed 
proper:  Jones  t.  State  Land  Office  Commis- 
sioner, 21  M.  236. 

That  the  act  of  1867  Betting  apart  seventy- 
five  per  cent,  of  the  proceeds  of  swamp-lands 
for  the  primary  school  fund  did  not  constitute 
such  an  appropriation  of  the  lands  to  educa- 
tional purposes  as  to  place  them,  under  Const., 
art  18,  §  2,  beyond  legislative  control,  see  Pub- 
lic Lands,  §  176. 

As  to  sale  and  disposal  of  school  lands,  see 
Public  Lands,  VL 

As  to  the  statute  entitling  the  school  fund  to 
escheated  lands,  see  Estates  of  Decedents, 
§g  480-488. 

97.  Const,  art  14,  §  1,  provides  that  cer- 
tain revenues  shall  be  applied  to  paying  the 
interest  upon  educational  funds  and  the  in- 
terest and  principal  of  the  state  debt  "  until 
the  extinguishment  of  the  state  debt,"  when 
they  shall  constitute  a  part  of  the  primary 


school  interest  fund.  Held  that,  for  the  pur- 
poses of  the  requirement,  the  debt  is  to  be  con- 
sidered "extinguished"  when  there  is  money 
enough  in  the  state  treasury  not  subject  to 
other  claims  to  pay  it,  even  though  it  has  not 
matured  and  has  not  been  actually  paid :  Au- 
ditor-General v.  State  Treasurer,  45  M.  161. 

98.  Where  but  one  school  district  in  a  town- 
ship is  entitled  to  a  share  in  the  primary 
school  interest  fund,  and  the  superintendent 
of  publio  instruction  certifies  the  apportion- 
ment accordingly,  and  the  money  is  paid  over 
to  the  township  treasurer,  no  apportionment 
by  the  clerk  is  needed  or  can  be  made,  and 
the  treasurer  must  pay  the  money  to  the  dis- 
trict assessor:  Moiles  v.  Watson,  60  M.  415. 

99.  The  treasurer  of  the  board  of  school  in- 
spectors, and  not  the  town  treasurer,  is  the 
proper  custodian  of  the  township  library 
moneys,  and  mandamus  will  lie  to  compel  the 
town  treasurer,  on  proper  demand,  to  pay 
them  over  to  him ;  and  that,  too,  whether  there 
is  or  is  not  a  specific  appropriation  for  which 
the  inspectors  require  them:  McPharlin  v. 
Mahoney,  SO  M.  100. 

100.  Where  a  majority  of  the  school  board 
has  recognized  a  moderator,  the  only  purpose 
of  their  action  being  to  get  the  school  money 
into  the  hands  of  the  assessor,  whose  right  is 
not  questioned,  the  town  treasurer  should  pay 
over  unless  doubtful  of  such  moderator's  iden- 
tity :  TaUmadge  Scliool  District  v.  Root,  61 H. 
878. 

101.  A  township  treasurer  is  bound  to 
make  payment  of  school  moneys  on  a  proper 
warrant  to  the  extent  of  such  moneys  law- 
fully in  his  hands,  and  cannot  refuse  on  the 
ground  that  his  right  to  the  custody  of  the  re- 
mainder is  disputed :  Bryant  v.  Moore,  50  M. 
225. 

102.  The  liability  of  the  township  treasurer 
to  pay  the  amount  of  taxes  raised  for  school 
purposes  to  the  order  of  the  school-district  offi- 
cers is  distinct  from  his  ordinary  liability  for 
township  moneys,  and  cannot  be  released  or 
iniany  way  affected  by  the  action  of  the  town- 
ship board  in  any  settlement  between  him  and 
it:  Jones  v.  Wright,  84  M.  871. 

103.  The  assessor  of  a  school  district  is  the 
lawful  treasurer  and  depositary  of  school- 
district  funds,  and  all  moneys  must  pass 
through  his  hands  and  be  paid  out  by  him  on 
proper  orders:  Burns  v.  Bender,  86  M.  195; 
Midland  School  Districts,  40  M.  551. 

104.  The  township  treasurer  can  pay  school 
moneys  only  to  the  school-district  assessor, 
and  then  only  on  the  warrant  of  the  proper 
district  officers:  Ibid. 

105.  Where  the  township  treasurer  paid, 
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without  a  warrant,  school  money  to  the 
aor,  who  disbursed  it  without  a  warrant  to 
pay  a  teacher  who  had  a  valid  claim  against 
the  district,  it  was  held  that  the  district  was 
not  precluded  from  holding  him  liable  for  the 
amount :  Burnt  v.  Bender,  86  M.  195. 

108.  One  who  has  occupied  the  double  po- 
sition of  moderator  of  a  school  district  and 
town  treasurer  is  not  thereby  authorized  to 
set  up  his  previous  illegal  disbursements  of  the 
district  moneys  as  treasurer,  as  an  excuse  for 
not  doing  his  duty  as  moderator;  his  double 
functions  will  not  relieve  him  in  one  capacity 
from  doing  his  duty  in  the  other:  Ibid. 

107.  A  warrant  drawn  upon  the  township 
treasurer  by  the  director  of  a  school  district 
and  countersigned  by  the  moderator  is  not  a 
negotiable  instrument,  and  no  action  can  be 
maintained  thereon  by  a  transferee:  Fox  v. 
Shipman.  19  M.  218. 

108.  An  order  drawn  by  the  director  upon 
the  township  treasurer  for  school  money  must 
be  made  payable  to  the  district  assessor,  and 
is  void  if  drawn  payable  to  "  A.  or  bearer: " 
Fractional  School  District  v.  Mattary,  38  M. 
111. 

100.  The  director  is  charged  with  the  duty 
of  seeing  that  school  moneys  are  transferred 
from  the  township  treasurer  to  the  assessor 
within  a  reasonable  time,  and  this  duty  is  ab- 
solute: Burns  v.  Bender,  86  M.  195. 

110.  The  moderator  is  bound,  under  ordi- 
nary circumstances,  to  countersign  all  orders 
of  the  director  for  that  purpose ;  and  if  he  re- 
fuses in  a  proper  case  to  do  so,  mandamus  lies 
to  compel  him.  In  such  proceeding  by  man- 
damus the  director  is  a  proper  relator ;  whether 
the  assessor  would  be,  quere:  Ibid. 

111.  The  duty  of  a  moderator  of  a  school 
district  to  countersign  an  order  drawn  by  the 
director  upon  the  assessor  is  not  merely  minis- 
terial. He  has  a  right  to  satisfy  himself  that 
the  director  drew  it  for  a  valid  claim  and  in 
the  proper  performance  of  his  duty:  Stock- 
well  v.  White  Lake,  83  M.  841. 

1 12.  A  school-district  assessor  is  chargeable 
with  notice  of  his  successor's  election  and  of 
the  tatter's  acceptance ;  and  he  cannot,  on  any 
claim  that  he  is  personally  entitled  to  official 
notice  of  these  facts,  withhold  the  district 
funds  from  such  successor  when  the  latter 
lias  to  make  proper  demands  for  them  after 
qualifying  for  office:  Mason  v.  Fractional 
School  District,  84  M.  238. 

113.  A  school  district  can  sue  its  assessor 
on  an  action  for  money  had  and  received  by 
him,  bnt  which  at  the  expiration  of  his  term 
he  has  refused,  on  demand,  to  pay  over  to  his 
'successor;  an  action  upon  the  assessor's  bond 


is  not  the  only  remedy;  the  bond  is  required 
as  additional  security,  but  it  does  not  super- 
sede the  assessor's  individual  responsibility: 
Ibid. 

114.  School  moneys  are  distinguishable  on 
the  tax-rolls,  and  when  received  by  the  treas- 
urer of  a  municipal  board  of  education  are  at 
once  payable  to  the  proper  depositary  without 
waiting  for  the  comptroller  to  formally  appor- 
tion and  separate  the  various  taxes  paid  by 
the  collector  to  the  treasurer:  Port  Huron 
Board  of  Education  v.  City  Treasurer,  67 
M.  46. 

115.  The  treasurer  of  a  municipal  board  of 
education  cannot  go  back  of  board  records 
which  on  their  face  show  valid  action  for  the 
purpose  of  avoiding  the  performance  of  his 
duty  to  deposit  the  funds  paid  to  him  w?th 
the  custodian  who  appears  by  the  records  to 
be  entitled  to  them :  Ibid. 

116.  The  city  charter  of  Lansing  /title  15, 
§  4)  leaves  the  school  funds  in  the  city  treas- 
urer's keeping,  to  be  paid  out  by  him  to  the 
treasurer  of  the  board  of  education  "  on  the 
order  of  said  board ; "  whether  payment  with- 
out the  board's  order  is  valid,  quere:  Lansing 
v.  Wood,  57  M.  201. 

117.  And  as  to  the  effect  of  a  transfer  of 
such  funds  by  the  city  treasurer  to  his  suc- 
cessor by  means  of  certificates  of  deposits, 
quere;  such  transfer  may  be  ratified  by  the 
city:  Ibid. 

VII.  Taxes. 

118.  A  school  district  has  no  power  to  levy 
a  tax  except  for  the  purposes  specified  by  stat- 
ute :  Hinman  v.  School  District,  4  M.  168. 

119.  A  tax  sale  is  void  if  the  taxes  include 
school  taxes  not  authorised  by  any  recorded 
vote  of  the  school  district  for  which  they  are 
levied;  and  where  the  record  of  a  district 
showed  the  voting  by  the  electors  of  only 
$180  for  a  given  year,  and  there  was  no  record 
of  any  increase  by  the  district  board,  and  the 
sum  of  $340  was  levied  by  the  supervisors 
upon  the  property  of  the  district,  held,  that  a 
tax-title  based  upon  a  sale  for  that  year's 
taxes  was  void :  Burroughs  v.  Ooff,  64  M.  464. 

120.  Mill-tax  for  township  library  and 
school  purposes  is  not  to  be  blended  on  the 
roll  with  that  of  state,  county  and  township 
taxes:  Case  v.  Dean,  16  M.  13. 

121.  School  taxes  enrolled  upon  the  wrong 
roll  are  void :  Folkerts  v.  Power,  43  M.  283. 

122.  A  township  treasurer  has  no  right  to 
receive  for  school  moneys  anything  which  the 
law  has  not  authorized  to  be  so  received ;  and 
if  he  chooses  to  do  so  and  to  receipt  for  the 


Digitized  by 


Google 


$08 


SCHOOLS,  VII,  VIII. 


Jtaxes,  he  mast  make  good  the  amount :  Jones 
v.  Wright,  34  M.  371. 

123.  Lands  might  be  sold  for  delinquent 
school  taxes  under  the  school  law  of  1843 : 
Tweed  v.  Metealf,  4  M.  579. 

That  school  district  may  file  bill  to  restrain 
tax  based  on  void  apportionment,  see  supra, 
830. 

124.  Where  an  injunction  is  asked  to  re- 
strain the  collection  of  a  school  tax  irregularly 
assessed,  the  school  district  is  a  necessary 
party ;  but  where  it  had  been  omitted,  and  the 
tax  was  found  to  be  absolutely  illegal,  it  was 
held  sufficient  to  add  the  district  as  a  formal 
party  before  entering  the  final  decree:  Folk- 
erts  v.  Power,  48  M.  283. 

125.  Injunction  lies  to  restrain  the  sale,  for 
sohool  taxes,  of  lands  unlawfully  included 
within  the  taxing  district:  Simpkins  v.  Ward, 
45  M.  550. 

126.  For  a  case  where  a  school  district  was 
allowed  to  maintain  a  bill  against  another  dis- 
trict for  an  account  of  taxes  belonging  to 
complainant,  see  Oshtemo  School  District  v. 
Dean,  17  M.  323. 

As  to  action  by  tax-payer  to  recover  from 
moderator,  see  supra,  §  86. 

VIII.  Sites  and  buildings. 

127.  The  jurisdiction  to  condemn  lands  for 
a  school-house  site  is  invoked  by  presenting 
to  the  proper  officer  a  petition  designating  the 
site  and  showing  disagreement  with  the  owner 
as  to  compensation  for  it:  Smith  v.  Milton 
School  District,  40  M.  143. 

128.  Proceedings  to  condemn  land  for  a 
school-house  site  will  be  quashed  if  there  is 
no  lawful  designation  thereof  shown  by  the 
records:  Heck  v.  Essex  School  District,  49  M. 
551. 

128.  H.  S.  ch.  196  permits  land  to  be  con- 
demned for  school  purposes  only  when  a  site 
has  been  lawfully  determined,  and  it  confines 
the  power  of  the  township  inspectors  to  deter- 
mine the  site  to  cases  where  the  inhabitants 
themselves  cannot  do  it.  And  it  seems  that 
more  than  one  site  cannot  be  designated  ex- 
cept by  the  inhabitants:  Ibid, 

130.  Where  the  petition,  notice,  venire, 
finding  and  commissioner's  certificate  in  pro- 
ceedings to  condemn  land  for  a  school-house 
site  are  regular  on  their  face,  and  show  full 
compliance  with  statutory  requirements,  the 
proceedings  are  presumed  regular ;  and  if  the 
parties  interested  were  represented,  and  omit, 
on  filing  the  proceedings,  to  make  a  sworn 
showing  to  the  circuit  court  of  any  other  de- 
fects —  such  as  an  omission  to  designate  the 


site  to  the  jury  —  they  cannot  rely  on  it  there- 
after :  Smith  v.  Milton  School  District,  40  M. 
143. 

131.  Where  the  owner  of  land  that  is  sought 
for  a  school-house  site  is  represented  at  the 
proceedings  to  condemn  it,  he  is  deemed  to 
waive  objection  to  jurors  if  he  does  not  chal- 
lenge them  at  the  time :  Ibid. 

132.  The  justice  to  whom  a  petition  for 
the  condemnation  of  land  for  a  school-house 
site  is  presented  is  not  empowered  to  hear 
evidence  or  pass  on  any  of  the  merits :  Beck 
v.  Essex  School  District,  49  M.  551. 

183.  In  proceedings  to  condemn  land  for  a 
school-house  site,  the  circuit  judge  is  not  re- 
quired to  act  in  preference  to  a  circuit  court 
commissioner:  Smith  v.  Milton  School  Dis- 
trict, 40  M.  143. 

134.  Where  proceedings  to  condemn  land 
for  a  school-house  site  are  brought  before  a 
jury,  proof  of  a  legal  selection  of  the  site 
must  be  made  to  them,  and  without  it  they 
cannot  find  it  to  be  necessary  to  condemn  it: 
Heck  v.  Essex  School  District,  49  M.  551. 

135.  Where  the  circuit  judge,  because  of 
irregularities,  has  refused  to  enter  judgment 
against  the  school  district  for  the  amount  as- 
sessed by  jury  for  condemnation  of  land  for  a 
school-house  site,  such  entry  will  not  be  com- 
pelled by  mandamus:  Delhi  School  Dist.  v. 
Ingham  Circuit  Judge,  49  M.  432. 

136.  A  lease  of  land  to  a  school  district  to 
hold  "  during  the  time  it  is  used  for  school 
purposes  "  creates  a  base  fee,  and  satisfies  the 
statute  requiring  a  title  in  fee  or  a  lease  for 
ninety-nine  years  where  land  is  to  be  secured 
for  building  a  stone  or  brick  school-house: 
Delhi  School  District  v.  Everett,  52  M.  814. 

137.  The  board  of  inspectors  has  no  power 
to  change  a  school-house  site  on  a  written  re- 
quest of  a  majority  of  qualified  voters  of  the 
district  except  in  cases  where  the  site  has  been 
fixed  by  it  because  the  inhabitants  were  un- 
able to  agree  upon  a  site :  Andress  v.  Williams- 
town  School  Inspectors,  19  M.  832. 

138.  A  district  contracting  with  a  builder 
for  the  erection  of  a  school-house  is  bound  to 
provide  a  site  for  the  same  within  such  reason- 
able time  as  will  allow  the  builder  to  perform 
his  contract :  Todd,  v.  Greenwood  School  Dis- 
trict, 40  M.  294 

139.  Where  the  assignment  of  a  builder's 
contract  was  recognized  by  the  district  and 
the  time  for  the  erection  of  the  school-house 
extended  to  the  assignee,  held,  that  the  sure- 
ties of  the  original  contractor  for  the  per- 
formance of  the  work  were  thereby  released: 
Ibid. 

As  to  contracts  for  construction  of  school 
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building,  acceptance  of  work,  etc.,  Bee  Con- 
tracts, §§  436,  489,  523. 

As  to  effect  of  failure  to  take  bond  from 
contractor,  aee  Officers,  §  130. 

IX.  Teachers. 

140.  Where  a  majority  of  a  board  of  school 
examiners  has  acted  and  refused  a  certificate, 
such  action  is  not  invalidated  by  the  fact  that 
an  unauthorized  person  participated  in  the 
examination,  it  not  appearing  that  he  had 
anything  to  do  with  the  failure  to  pass  the  ex- 
amination :  Lee  v.  Alcona  School  District,  71 
M. — (July  11, '88). 

141.  Under  H.  S.  §  5154,  the  secretary  of  a 
board  of  school  examiners  has  no  authority  to 
issue  a  special  certificate  to  a  person  four  days 
after  the  board's  refusal  to  grant  her  a  certifi- 
cate upon  examination :  Ibid. 

142.  Where  the  employment  of  an  unqual- 
ified teacher  is  a  necessity  the  school  district 
is  authorized  to  employ  one  who  has  not  the 
proper  certificate,  if  the  board  is  satisfied 
that  the  teacher  is  otherwise  qualified,  and  to 
pay  such  teacher  out  of  moneys  belonging  to 
the  district.  But  the  primary  school  money 
and  mill-tax  cannot  be  used  for  such  purpose : 
Hale  v.  Risley,  69  M.  596. 

143.  H.  S.  §  4969  makes  a  certificate  from 
the  state  normal  school  a  legal  certificate, 
when  filed,  of  qualification  to  teach.  Held, 
that  a  failure  to  file  such  a  certificate  until 
after  making  a  contract  to  teach  is  no  defence 
to  an  action  for  salary  earned  after  filing: 
Smith  v.  Pleasant  Plains  School  District,  69 
M.589. 

144.  The  district  in  its  corporate  capacity 
is  a  necessary  party  to  a  contract  with  a 
teacher,  and  in  that  capacity  is  bound  to  per- 
form it,  and  is  liable  in  damages  to  the  teacher 
for  its  non-performance:  Wall  v.  Eastman,  1 
M.268. 

145.  The  trustees  of  graded  public  schools 
can  make  binding  contracts  for  teaching;  and 
the  provisions  in  the  primary  school  law, 
whereby  the  voters  and  the  district  board  shall 
have  full  control  of  the  schools  during  the 
entire  school  year,  do  not  apply  to  graded 
schools,  and  cannot  affect  any  contract  for 
teaching  made  by  the  trustees  before  the  year 
opened :  Tappan  v.  CarroUton  School  District, 
44  M.  500. 

146.  In  an  action  by  a  school  teacher  on  a 
contract  of  hire  it  was  alleged  as  error  that 
the  contract  was  allowed  in  evidence  without 
proof  that  those  who  acted  for  the  school  dis- 
trict in  making  it  were  not  authorized,  and 
that  the  court  charged  that   it  was  valid. 


Held,  that  this  allegation  did  not  sufficiently 
present  the  objectiou  that  the  officers  of  the 
district  were  not  competent  to  bind  it  by  a 
contract  extending  beyond  the  current  year, 
especially  as  there  was  evidence  that  the  offi- 
cers were  in  possession  and  presumptively 
competent,  and  there  was  no  evidence  that 
they  were  not  authorized  to  employ  teachers : 
Manistee  School  District  v.  Cook,  47  M.  112. 

147.  The  word  "  approved,"  subscribed  by 
the  moderator  as  such,  and  written  upon  a 
contract  for  hiring  a  teacher,  which  had 
already  been  signed  by  the  school-district  di- 
rector and  the  teacher,  is  in  legal  effect  a  sig- 
nature of  the  contract  by  the  moderator :  Ever- 
ett v.  Cannon  School  District,  SO  M.  249. 

148.  Where  a  teacher  was  hired  by  the 
director,  and  moderator  without  convening 
the  board  and  without  consultation  with  the 
assessor  or  to  his  knowledge,  the  employment 
was  held  invalid :  Hazen  v.  Lerche,  47  M.  626. 

148.  The  moderator  and  director  of  a  school 
district  signed  a  teacher's  contract  without  a 
meeting  or  resolution  of  the  board ;  the  teacher 
taught  for  half  a  term,  none  of  the  officers 
denying  the  validity  of  the  contract,  and  the 
assessor  cashed  orders  drawn  by  the  other 
officers  for  the  teacher's  pay.  Held,  that  a 
teacher's  contract  signed  by  a  majority  of  the 
board  is  presumptively  valid,  and  that  the 
contract  in  this  case  was  sufficiently  ratified 
and  confirmed:  Crane  v.  Bennington  Scliool 
District,  61  M.  299. 

150.  Plaintiff's  contract  as  teacher  was  en- 
tered in  a  book  kept  by  the  district,  signed  by 
the  director  and  assessor,  but  not  by  the  mod- 
erator. The  moderator,  though  knowing  that 
plaintiff  was  teaching,  made  no  objection,  and 
concurred  in  paying  part  of  plaintiffs  wages. 
Held,  that  the  book  was  admissible  as,  at  least 
presumptively,  a  corporate  transaction;  that 
simultaneous  signing  was  not  necessary ;  that 
plaintiff  had  a  right  to  suppose  his  contract 
was  a  valid  one  when  it  was  signed  by  a  suf- 
ficient number  of  officers,  and  when  he  was, 
with  the  personal  knowledge  of  the  whole 
board,  permitted  to  proceed;  and  that  the 
board  could  not,  by  abstaining  from  holding 
meetings  and  from  doing  its  duty,  set  up  its 
own  wrong  in  defence  of  an  honest  claim: 
Holloway  v.  Ogden  School  District,  62  M.  153. 

1 5 1 .  A  contract  within  the  ordinary  powers 
of  a  corporation  is  presumed  valid  when  reg- 
ularly signed,  and  no  stronger  proof  is  re- 
quired in  school  matters  than  in  other  cor- 
porate agreements:  Ibid. 

152.  The  provision  in  H.  8.  §  5065  that 
a  contract  for  hiring  a  school  teacher  shall 
require  the  teacher  to  keep  a  correct  list  of 
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his  pupils,  etc.,  imposes  on  him  the  duty  of 
keeping  the  list,  and  becomes  in  legal  effect  a 
part  of  his  contract,  whether  this  is  expressly 
stipulated  therein  or  not  But  the  statute  is 
directory,  and  the  requirement  may  be  omit- 
ted, leaving  the  contract  valid  if  otherwise 
good :  Everett  v.  Cannon  School  District,  80 
M.  249. 

163.  Suspension  of  school  by  direction  of 
the  district  board  on  account  of  the  prevalence 
of  small-pox  is  no  defence  to  the  payment  of 
the  teacher's  wages  during  the  time  the  school 
remained  closed.  Any  interposition  that  will 
release  the  district  from  the  obligation  of  its 
contract  must  be  such  as  renders  performance 
impossible :  Dewey  v.  Alpena  School  District, 
48  M.  480. 

154.  A  school  teacher  whose  school  is  dis- 
continued in  March  because  of  the  burning  of 
the  school-house  is  not  bound  to  look  up  any 
other  school  —  it  being  out  of  the  season  to 
obtain  a  situation  as  a  teacher ;  nor  need  she 
seek  work  not  in  her  vocation,  but  she  may 
recover  wages  for  the  full  term  ending  in  June : 
Smith  v.  Pleasant  Plains  School  District,  69 
M.  589. 

155.  Teaching  contracts  for  stated  periods 
are  subject  to  the  observance  of  recognized 
holidays,  and  there  should  be  no  deductions 
for  such  occasions  from  the  teacher's  wages : 
Marathon  School  District  v.  Oage,  39  M.  484 ; 
Jlolloway  v.  Ogden  School  District,  62  M.  163. 

156.  A  teacher's  wages  cannot  be  reached 
by  garnishing  the  district  or  its  officers :  Mar- 
athon School  District  v.  Gage,  89  M.  484 

A  teacher  suing  for  wages  need  not  make 
profert  of  his  certificate  of  qualification,  but 
the  granting  of  such  certificate  may  be  proved 
by  parol:  See  Pleadings,  §  279. 

X.  Suits. 

157.  An  action  for  money  had  and  received 
is  the  only  proceeding  by  which  to  liquidate  a 
demand  against  a  municipal  corporation  —  as 
here,  by  one  school  district  against  another  — 
for  money  belonging  to  plaintiff  and  wrong- 
fully in  defendant's  possession.  In  such  case 
the  defendant  district  cannot  require  any 
strict  proof  of  regularity  of  the  proceedings 
authorizing  the  collection  of  the  money :  Mid- 
land School  Districts,  40  M.  551. 

158.  The  control  of  all  suits  by  or  against 
the  district  is  confided  to  the  assessor,  unless 
other  directions  are  given  by  the  voters  in  dis- 
trict meeting  (H.  S.  §  5077,  subd.  5).  When 
he  is  competent  to  act  the  other  members  of 
the  board  cannot  interfere  with  such  control. 
Even  a  majority  of  the  voters  cannot  inter- 


fere except  through  the  action  of  a  lawful 
meeting :  Rush  School  District  v.  Wing,  80  M. 
851. 

169.  Therefore,  an  appeal  taken  in  the 
name  of  the  district  without  the  authority  of 
the  assessor,  he  being  competent  to  act,  is  void ; 
and  coete  should  not  be  awarded  against  the 
district  upon  the  dismissal  of  an  appeal  so 
taken,  where  the  ground  of  dismissal  is  that 
the  district  itself  had  not  appealed :  Ibid. 

Further  as  to  costs  against  district,  see 
Costs,  §§  278,  279. 

160.  Sureties  upon  a  building  contract 
made  with  a  school  district  were  designated 
by  the  contractors  to  receive  the  payments 
made  on  the  contract.  The  order  designating 
them  was  made  before  the  contract  and  bond 
were  completed  and  approved  by  the  district 
board,  and  when  they  were  approved  the  or- 
der was  spread  upon  the  records.  Held,  in 
an  action  by  the  sureties  against  the  district 
to  recover  the  amount  of  a  payment  made 
directly  to  the  contractors,  that  plaintiffs 
could  fully  explain  their  relations  with  the 
contractors,  in  order  to  show  the  consideration 
for  and  the  extent  of  their  rights.  Also,  that 
the  fact  that  the  order  was  made  before  the 
contract  was  completed  did  not  render  it  in- 
valid, and  that  spreading  it  upon  the  records 
was  as  distinct  a  recognition  as  could  be  made, 
and  the  board  could  not  afterwards  lawfully 
disregard  it  until  it  was  waived  or  surren- 
dered :  Howard  v.  Holland  Public  Schools,  60 
M.  94. 

School  districts  cannot  be  garnished:  See 
Garnishment,  §  16. 

As  to  jurisdiction  of  justices,  see  Justices 
of  the  Peace,  §§  86,  89,  40. 

As  to  interpleader  by  district,  see  Equity, 
§846.  

SEDUCTION. 

L  Who  mat  sue;  when. 
II.  Pleading. 
in.  Evidence. 
IV.  Instructions. 

V.  Damages. 

As  to  what  constitutes  seduction  and  as  to 
criminal  prosecutions  therefor,  see  Chimes, 
III,  (g),  6. 

Seduction  of  married  women,  see  Criminal 
Conversation. 

I.  Who  mat  sue;  when. 

1.  The  woman  seduced,  if  of  full  age,  may 
sue  in  her  own  name  and  for  her  own  benefit; 
the  statute  (H.  S.  §§  7779-7781)  is  an  enabling, 
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not  a  restrictive,  provision:  Watson  v.  Watson, 
49  M.  640 ;  Wether  v.  Meyersham,  50  M.  003. 

2.  Where  an  infant  is  seduced  and  nobody 
sues  for  her  during  minority,  she  may  bring 
suit  in  her  own  name  at  any  time  within  six 
yean  after  coming  of  age:  Wataon  v.  Wat- 
ton,  53  M.  168. 

3.  An  action  for  seduction  will  lie  where 
the  victim's  will  is  overcome  by  the  control- 
ling influence  of  defendant's,  especially  if  he 
holds  a  relation  giving  him  authority  over 
her:  Ibid. 

II.  Pleading. 

4.  A  declaration  for  the  seduction  of  plaint- 
iff's daughter,  who  was  of  full  age,  alleged 
that  plaintiff  was  authorized  by  her  daugh- 
ter to  bring  suit,  and  it  made  no  claim  for 
loss  of  service.  Held,  that  this  must  be  re- 
garded as  the  statutory  action  for  the  injury 
to  the  daughter,  and  that  the  pleading  would 
not  permit  recovery  for  loss  of  service :  Ryan 
v.  Fralick,  50  M.  483. 

6.  In  a  declaration  on  the  case  for  damages 
for  seduction  there  is  no  duplicity  in  charging 
in  separate  counts  that  defendant  had  de- 
bauched plaintiff  and  assaulted  and  got  her 
with  child  by  force  and  arms,  and  that  he  bad 
enticed  her  away  to  make  her  his  mistress  or 
concubine;  the  latter  charge  explains  how 
plaintiff  came  within  defendant's  power,  and 
does  not  allege  a  separate  cause  of  action,  but 
merely  matter  of  aggravation:  Watson  v. 
Watson,  49  M.  540. 


III.  Evidence. 

6.  Where  the  action  is  brought  by  the  vic- 
tim's father  or  other  relation  authorized  by 
her,  there  need  be  no  proof  of  loss  of  service 
or  of  any  suffering  or  injury  except  to  her: 
Watson  v.  Watson,  49  M.  640. 

7.  Facts,  though  remote  in  time,  showing 
the  character  and  degree  of  intimacy  of  the 
parties,  are  admissible:  Threadgool  v.  Litogot, 
22  M.  271. 

8.  It  is  discretionary  with  the  court  to  allow 
plaintiff,  before  proving  the  seduction,  to  show 
previous  acts  of  improper  familiarity :  Watson 
v.  Watson,  53  M.  168. 

9.  Plaintiff  claimed  as  part  of  her  case 
that  she  had  been  gotten  with  child  at  a  cer- 
tain time,  and  that  the  illicit  intercourse  was 
kept  up  for  some  time  afterwards.  Held,  that 
proof  was  admissible  of  acts  of  previous  famil- 
iarity as  bearing  upon  a  previous  seduction, 
and  as  giving  probability  to  her  subsequent 


testimony  that  intercourse  had  been  continu- 
ous: Ibid, 

10.  In  an  action  for  the  seduction  of  an 
adopted  daughter,  evidence  of  kissing  and 
similar  familiarities  between  the  parties  is  ad- 
missible to  aid  the  jury  in  understanding  their 
whole  family  relations:  Watson  v.  Watson, 
68  M.  607. 

11.  A  man  was  sued  by  his  adopted 
daughter  for  seduction.  Held,  that  she  could 
not  show,  as  an  independent  fact,  that  he  had 
told  her  he  had  concealed  a  sum  of  money  for 
her,  of  which  he  wished  her  quietly  to  take 
possession  in  case  he  died  before  her :  Watson 
v.  Watson,  68  M.  168. 

12.  How  far,  in  an  action  for  seduction,  it 
is  proper  to  introduce  evidence  to  show  de- 
fendant's social  or  pecuniary  standing  as  it 
appears  or  is  reputed,  quere:  Threadgool  v. 
Litogot.  22  M.  271. 

13.  One  sued  civilly  for  seduction  cannot 
show  by  wi  y  of  defence  that  his  general  rep- 
utation for  chastity  has  always  been  good: 
Watson  v.  Watson,  68  M.  168. 

14.  In  an  action  by  a  father  for  the  seduc- 
tion of  his  daughter,  evidence  that  she  had 
stated  that  two  or  three  years  before  the  al- 
leged seduction  she  was  keeping  company 
with  and  engaged  to  another  person  is  inad- 
missible; it  is  neither  relevant  to  the  issue, 
nor  can  it  be  proved  for  the  purpose  of  im- 
peaching the  daughter,  who  had  been  exam- 
ined as  a  witness  for  the  plaintiff  and  had 
denied  such  statement:  Fisher  v.  Hood,  14  If. 
189. 

16.  A  question  put  to  the  mother  of  the  al- 
leged victim  as  to  her  knowledge  of  the  time 
her  daughter  went  to  see  a  physician  was  held 
unobjectionable,  and  its  answer  immaterial 
and  not  prejudicial :  Dalman  v.  Koning,  64  M. 
820. 

16.  Where  the  alleged  victim  had  stated 
on  cross-examination  that  at  a  certain  time  she 
and  other  persons  named  did  not  go  out  near 
the  railroad,  she  cannot  be  contradicted  unless 
to  show  improper  conduct :  Ibid. 

IV.  Instructions. 

17.  Where  plaintiff,  who  was  defendant's 
adopted  daughter,  claimed  that  she  submitted 
to  defendant  unwillingly,  and  under  the  in- 
fluence that  he  bad  over  her  by  means  of  the 
adopted  relation,  it  was  held  that  there  was 
no  error  in  refusing  to  instruct  the  jury  that 
her  omission  to  make  immediate  outcry  or 
complaint  cast  suspicion  upon  her  claim. 
Counsel  could  comment  upon  the  fact,  how- 
ever: Watson  v.  Watson,  68  M.  168. 
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18.  The  court  in  an  action  for  seduction 
cannot  charge  the  jury  that  the  victim's  repu- 
tation for  chastity  was  bad :  that  is  a  question 
for  them :  Dalman  v.  Koning,  54  M.  820. 

V.  Damages. 

19.  A  woman  suing  her  seducer  should  re- 
cover sucli  damages  as  will  fairly  compensate 
her  for  the  wrong  she  has  suffered :  WaUon 
v.  Watson,  53  M.  168. 

20.  Where  the  woman  seduced  is  of  age, 
and  authorized  her  father  or  other  relative  to 
bring  suit  for  her,  there  can  in  such  action 
be  no  damages  for  loss  of  service ;  but  the  basis 
of  recovery  is  the  suffering,  shame,  mortifica- 
tion and  expense  which  the  person  seduced, 
not  the  nominal  plaintiff,  has  suffered :  Wat- 
son v.  Watson,  49  M.  540. 

And  see  supra,  §  4. 

21.  Defendant  in  an  action  for  seduction 
cannot  be  held  to  any  less  responsibility  for 
forcible  wrong  than  for  seduction  without 
force :  Dalman  v.  Koning,  54  M.  320. 

22.  In  an  action  for  seduction  it  was  held 
no  error  to  refuse  to  charge  the  jury  that,  if 
the  plaintiff  is  entitled  to  damages,  the  jury 
in  estimating  them  should  consider  the  amount 
and  value  of  the  defendant's  property,  as  to 
the  value  of  which  there  had  been  no  testi- 
mony except  defendant's:  Threadgool  v.  Lito- 
got.  22  M.  271. 

23.  Damages  for  seduction  cannot  be  ag- 
gravated by  evidence  of  what  the  defendant 
had  told  his  victim  he  was  worth ;  or  by  any 
evidence  of  his  wealth,  unless,  perhaps,  such  as 
is  inferable  from  his  general  standing  in  the 
community :  Watson  t>.  Watson,  53  M.  166. 

24.  Court  rarely  interferes  with  the  dam- 
ages given  by  the  jury  in  an  action  of  seduc- 
tion: Bennett  v.  Beam,  42  M.  847. 

25.  An  award  of  $1,200  damages  was  held 
not  extravagant:  Dalman  v.  Koning,  54  M. 
820. 


SET-OFF. 

I.  General  principles. 
II.  In  what  actions  allowed. 
III.  What  damages  may  be  set  off. 

(a)  In  general. 

(b)  Liquidated  and  unliquidated 

claims. 

(c)  Claims  in  different  rights. 

(d)  Joint  and  separate  debts. 

(e)  In  cases  of  assignment. 
TV.  Equitable  set-off. 

V.  Pleading  and  evidence. 
VL  Practice. 
VII.  Judgment;  costs. 


As  to  setting  off  judgments  and  executions, 
see  Judgments,  §S  254-259;  Mandamus,  §  95. 

As  to  Recoupment,  see  that  title,  and  Dam- 
ages, X. 

That  set-off  may  be  claimed  in  justice's 
court  in  suit  against  municipality,  see  Jus- 
tices of  the  Peace,  §  42. 

I.  General  principles. 

1.  Set-off  is  the  compensation  of  one  debt 
or  demand  for  another,  by  virtue  of  wbich 
damages  are  recovered  of  the  party  in  whose 
favor  a  balance  is  found :  Ward  v.  Fellers,  8 
M.281. 

2.  It  is  in  the  nature  of  a  cross-action,  and 
does  not  deny  the  validity  of  any  part  of 
plaintiff's  claim,  but  sets  tip  a  separate  and 
independent  claim  against  him:  IS* Hardy  v. 
Wadmcorth,  8  M.  849. 

3.  The  right  of  set-off  in  courts  of  law  is 
purely  statutory,  and  cannot  be  enlarged: 
Woods  v.  Ayres,  39  M.  345 ;  Bobbins  v.  Brooks, 
42  M.  62. 

4.  Where  a  defendant  has  a  claim  that  is 
proper  subject  of  set-off,  he  may  use  it  as  such 
or  may  sue  separately  upon  it:  McEwen  v. 
Bigelow,  40  M.  215;  Huntoon  v.  Russell,  41  M. 
316;  Morehouse  v.  Baker,  48  M.  835;  Mitchell 
v.  Wells,  54  M.  127. 

5.  If  a  counter-claim  is  not  based  on  pay- 
ments made,  but  constitutes  proper  set-off, 
the  only  effect  of  failing  to  appear  and  plead 
and  prove  it  would  be  that  in  an  action  there- 
after brought  to  recover  it  costs  could  not, 
under  the  statute,  be  recovered:  Huntoon  v. 
Russell,  41  M.  316. 

6.  If  a  defendant  in  justice's  court  does  not 
use  a  claim  as  set-off  when  he  has  an  oppor- 
tunity to  do  so.  II.  S.  §  6889  denies  him  costs 
in  a  subsequent  independent  suit:  Morehouse 
v.  Baker,  48  M.  835. 

II.  In  what  actions  allowed. 

7.  Set-off  is  allowed  only  where  the  claim 
sued  on  would  itself  be  a  proper  subject  of 
set-off:  Smith  v.  Warner,  14  M.  152.  Not  al- 
lowed (under  the  general  statute)  in  suits  upon 
claims  for  unliquidated  damages:  Ibid.;  Hol- 
land v.  Rea,  48  M.  218;  Morehouse  v.  Baker, 
48  M.  333. 

8.  A  claim  can  never  be  said  to  be  liqui- 
dated until  some  specific  amount,  or  some 
specific  data  from  which  such  amount  can  be 
calculated  by  an  ordinary  mathematical  pro- 
cess, shall  have  been  arrived  at  in  such  a  way 
as  to  measure  the  rights  of  parties.  This  can 
never  be  the  case  before  verdict  where  the 
data  for  calculation  depend  on  values  to  be  es- 
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tablished  by  witnesses ;  so  there  can  be  no  set- 
off in  an  action  on  breach  of  contract  to  de- 
liver goods  sold :  Smith  v.  Warner,  14  M.  152. 
Or  in  an  action  brought  by  a  vendor  for 
vendee's  breach  of  special  agreement  to  take 
and  pay  for  goods  sold :  Holland  v.  Rea,  48 
M.  218. 

9.  Bnt  if  plaintiff  joins  an  unfounded  claim 
for  unliquidated  damages  with  claims  of  a 
liquidated  character,  the  suit  is  regarded  as 
based  upon  tbe  latter,  and  set-off  lies;  the 
right  to  set-off  does  not  depend  upon  the  form 
of  plaintiff's  declaration:  Smith  v.  Warner,  16 
M.  390. 

10.  In  trover,  where  it  is  found  that  de- 
fendant wrongfully  took  possession  and  con- 
verted plaintiff's  property  to  his  own  use, 
judgment  follows  for  plaintiff  for  the  value 
and  interest ;  and  a  debt  due  from  plaintiff  to 
defendant  cannot  be  set  off :  Dole  v.  McOraw, 
71  M.  —  June  22,  '88> 

11.  In  summary  proceedings  for  possession 
of  land  there  can  be  no  deduction  of  offsets : 
MeSloy  v.  Ryan,  27  M.  110. 

III.  What  demands  may  be  bet  off. 

(a)  In  general. 

IS.  Nothing  can  be  set  off  unless  it  could 
be  sued  upon ;  and,  on  the  other'  hand,  any 
claim  coming  within  the  statute  can  be  set  off 
if  it  could  be  sued:  Wallace  v.  Finnegan,  14 
M.  170. 

IS.  The  statutory  right  of  set-off  is  meant 
to  save  the  expense  of  litigation  by  cross- 
actions;  it  does  not  exist  where  defendant 
could  not  sue  at  law  for  the  demand  he  seeks 
to  set  off;  and  it  cannot  therefore  extend  to 
the  settlement  of  accounts  between  partners : 
Gardiner  v.  Fargo,  68  M.  72. 

14.  "Where  a  partnership  contained  more 
than  two  members  and  one  has  died,  and  there 
is  nothing  to  show  that  all  the  rest  together 
stood  as  one  partner  only,  a  balance  in  the 
partnership  affairs  in  favor  of  the  decedent 
cannot  in  an  action  at  law  be  Bet  off  against  a 
claim  against  his  estate  brought  by  the  sur- 
vivors: Elder' 8  Appeal,  89  M.  474. 

15.  One  who  has  sold  stock  and  leased  a 
store  to  a  firm,  and  has  then  taken  a  partner- 
ship interest  in  the  business,  can  offset  the 
amount  due  him  on  such  sale  and  lease  in  an 
action  brought  against  him  by  the  firm,  and 
need  not  leave  it  to  a  partnership  accounting 
already  pending:  Kinney  v.  Robinson,  52  M. 
889. 

16.  One  partner  paid  firm  debts  from  his 
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private  funds  at  the  other's  request  on  the  tat- 
ter's promise  to  repay  half  the  amount,  with 
interest.  Held  that,  after  the  dissolution  of 
the  firm,  he  could  offset  so  much  against  an 
independent  claim  for  which  his  former  part- 
ner sued  him  at  law;  and  he  oould  do  this 
though  a  suit  in  chancery  was  pending  for  a 
partnership  accounting:  Cilley  v. Van  Patten, 
58M.404. 

17.  A  claim  secured  by  collaterals  may  be 
offset  as  well  as  any  other,  if  there  are  no 
stipulations  to  the  contrary:  Willard  v.  Fra- 
liek,  81  M.  481.  Nor  can  defendant  be  re- 
quired to  deliver  up  the  collateral  securities  as 
a  condition  to  his  demand  being  received  as 
set-off:  Wallace  v.  Finnegan,  14  M.  170. 

18.  Logs  were  sold  to  be  taken  in  the 
stream,  but  the  vendor  insisted  that  the  pur- 
chasers gather  them  in  their  boom  for  scaling 
and  the  latter  assented.  Held,  that  the  pur- 
chasers oould  not,  on  so  doing,  claim  a  set-off 
as  for  services  rendered ;  such  a  claim  is  not 
one  arising  on  contract:  Woods  v.  Ayres,  89 
M.  845. 

10.  Money  voluntarily  paid  upon  a  debt  is 
not  a  ground  of  set-off  in  an  action  by  the 
creditor  —  such  payments  should  be  shown 
under  the  general  issue :  Brennan  v.  Tietsort, 
49  M.  897.  So,  where  one  allowed  judgment 
to  go  by  default  for  the  full  amount  of  a  debt 
whereon  tie  had  made  payments,  he  could  not 
set  off  such  payments  in  a  subsequent  action 
brought  by  an  assignee  of  the  judgment: 
Huntoon  v.  Russell,  41  M.  816. 

30.  Plaintiffs'  due-bills  payable  in  lumber 
at  their  yard  are  not  admissible,  either  as  set- 
off or  as  payment,  in  an  action  for  the  pur- 
chase price  of  lumber  bought  by  defendant 
on  the  terms  of  a  cash  purchase,  and  includ- 
ing something  additional  for  delivery  at  a 
distance  from  the  yard,  where  the  purchase 
was  made  without  reference  to  such  bills,  and 
without  notice  to  plaintiffs  that  defendant 
held  them,  and  before  any  demand  had  been 
made  for  lumber  on  them :  Williams  v.  Jack- 
son, 81  M.  485. 

21.  Where  the  plaintiff  in  assumpsit  had 
received  certain  merchandise  from  tbe  defend- 
ant under  a  stipulation  that  if  he  sold  any  of 
it  he  should  allow  the  defendant  certain  rates 
of  commission,  it  was  held  that  the  defendant 
was  entitled  to  set  off  against  the  plaintiff  at 
these  rates  whatever  sums  the  latter  had  re- 
ceived under  this  arrangement:  Josselyn  v. 
Bishop,  25  H.  897. 

22.  Money  paid  in  advance  for  goods  which 
not  only  do  not  correspond  with  the  contract 
but  are  worthless  may  be  recovered  back  or 
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treated  as  set-off,  with  no  other  notice  to  the 
dealer  that  the  goods  are  .held  subject  to  the 
tatter's  order  than  is  implied  in  notice  of 
the  facts:  Petersen  v.  Door,  Sash,  etc.  Co.,  51 
M.  86. 

28.  A  claim  for  personalty  received  by- 
plaintiff  while  acting  as  defendant's  guardian, 
but  not  accounted  for  by  him,  is  proper  set- 
off in  an  action  on  a  note,  being  for  goods  sold 
or  for  money  had  and  received:  Powell  v.  Pow- 
ett,  52  M.  433. 

24.  Where  part  of  the  consideration  for  a 
transfer  of  land  was  the  settlement  of  claims 
outstanding  against  the  grantor,  the  transferee 
could  not,  in  an  action  against  him  for  the 
money  consideration,  set  off  the  amount  of 
such  claims  settled  by  him  before  the  trans- 
fer: Stanley  v.  Nye.  54  M.  37a 

25.  In  an  action  by  a  pension  agent  to  re- 
cover further  extra  pay  the  pensioner  may  set 
off  and  recover  judgment  for  an  amount  al- 
ready paid  under  an  agreement  void  as  con- 
trary to  public  policy:  Hall  v.  Kimmer,  61  M. 
369. 

That  money  paid  for  liquor  sold  in  violation 
of  the  prohibitory  law  may  be  set  off  against 
a  valid  debt  to  the  vendors,  see  Intoxicating 
Liquors,  g  80. 

26.  An  attorney  sued  for  his  client's  share 
of  a  judgment  that  he  had  agreed  to  collect 
for  a  certain  compensation  if  he  collected  it 
without  any  compromise,  but  which  it  ap- 
pears was  compromised  by  another  person 
who  had  an  assignment  of  it,  mar  prove  as 
set-off  the  value  of  his  services  and  disburse- 
ments in  attempting  to  collect  the  judgment: 
Dustin  v.  Radford,  57  M.  168. 

27.  A  pound-master  sued  by  a  city  for  fees 
which  under  the  ordinance  he  should  have 
paid  over  to  the  city  treasurer  for  the  general 
fund  may  set  off  a  claim  for  highway  labor 
audited  in  his  favor  and  payable  out  of  the 
highway  fund,  it  appearing  that  there  is 
money  in  the  latter  fund:  Eaton  Rapids  v. 
Houpt,  68  M.  371.  (This  case  cites  McBrian  v. 
Grand  Rapids,  56  M.  95,  as  deciding  that 
where  plaintiff  sues  on  a  contract  with  a  city 
for  building  a  sewer,  and  is  to  be  paid  out  of  a 
special  fund  created  for  the  purpose,  the  city 
can  set  off  against  him  a  claim  for  water  used, 
which  claim,  when  collected,  is  payable  into 
the  general  fund;  but  only  two  of  the  four 
justices  passed  upon  this  point  in  the  case  in 
56  M.) 

As  to  set-off  of  rent  of  house  occupied  by 
mining  superintendent,  see  Custom  and 
Usage,  §  39. 

As  to  compensation  for  improvements  by 
way  of  set-off,  see  Ejectment,  §  284. 


(b)  Liquidated  and  unliquidated' 
claims. 

28.  Damages  for  failure  to  collect  a  note 
are  not  liquidated,  and  therefore  cannot  be 
set  off  under  the  general  statute:  Mitchell  v. 
Shttert,  16 11  444. 

28.  The  same  is  true  of  the  damages  for  a 
bailee's  misuse  or  neglect  of  property :  Brazee 
v.  Bryant,  50  M.  136.  And  of  an  unliquidated 
claim  for  breach  of  covenant :  Hunt  v.  Middles- 
worth,  44  M.  448. 

80.  A  claim  for  rent  and  for  pasturing  a 
horse  cannot  be  set  off  where  the  amount  has 
not  been  agreed  upon  or  fixed  in  any  way  by 
the  parties:  Carter  v.  Joseph,  48  M.  615. 

81.  A  claim  based  upon  an  unliquidated 
liability  to  a  third  party  arising  from  plaint- 
iffs failure  to  keep  the  river  clear  of  logs  can- 
not be  set  off  in  an  action  for  services  in  driv- 
ing logs:  Shaw  v.  Bradley,  59  M.  199. 

32.  A  claim  for  money  had  and  received  is 
not  one  for  unliquidated  damages,  as  its 
amount  is  always  ascertainable ;  such  a  claim 
may  therefore  be  set  off :  Powell  v.  Powell, 
52  M.  482.. 

33.  Money  had  and  received  is  a  proper 
basis  of  set-off.  So  held  where  plaintiff  was 
to  collect  royalty  on  manufactures,  the  profits 
of  which  both  parties  were  to  share,  and  re- 
turned an  item  of  royalty  actually  collected, 
so  that  defendant  was  compelled  to  advance 
the  amount  to  the  patentee:  Harrison  Wire 
Co.  v.  Moore,  55  M.  610. 

34.  An  unliquidated  claim  may  be  set  off 
against  a  creditor's  claim  against  an  estate; 
the  general  statute  of  set-off  (H.  &  §§  7865- 
7370)  applies  to  actions  only,  and  does  not 
limit  H.  S.  §  5896  in  regard  to  allowance  by 
commissioners  on  decedents'  estates  of  off- 
sets against  claims:  WtUard  v.  Fralick,  81  M. 
481. 

(o)  Claim*  in  different  rights. 

36.  Claims  must  be  mutual  or  there  can 
be  no  set-off;  so  held  where  an  independent 
claim  of  one  copartner  against  the  firm  was 
sought  to  be  applied  on  the  amount  due  from 
him  to  the  firm  in  a  suit  in  equity  for  an  ac- 
counting :  Kinney  v.  Tabor,  62  M.  517. 

36.  Where  one  held  several  negotiable 
notes  as  agent  of  another,  and  the  debtor  in 
paying  one  made  an  overpayment,  which  was 
paid  over  to  the  principal,  and  the  agent  after- 
wards in  good  faith  purchased  another  of  the 
notes  before  it  came  due,  held,  that  the  debtor 
was  not  entitled  to  set  off  such  overpayment 
against  this  note:  Or  anger  v.  Hathaway,  17 
M.  500. 
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87.  In  an  action  by  a  foreign  executor  in 
his  individual  name  upon  a  claim  belonging 
to  his  decedent's  estate,  defendant  may  set  off 
a  claim  due  him  from  such  estate :  Knapp  v. 
Lee,  42  M.  41. 

That  offsets  allowable  against  claims  against 
estate  are  confined  to  claims  that  belong  to 
decedent,  see  Estates  of  Decedents,  §  177. 

38.  There  can  be  no  set-off  between  claims 
where  the  debtor  on  one  side  is  not  the  real  or 
nominal  creditor  on  the  other.  So  held  where 
a  married  woman  is  defendant  with  her  hus- 
band to  a  foreclosure  upon  a  mortgage  given 
by  them  upon  his  individual  debt ;  a  debt  of 
suretyship  by  which  the  complainant  with 
others  was  liable  to  her  cannot  be  set  off 
against  the  mortgage:  Hendricks  v.  Toole,  29 
It  340. 

38.  A  debt  due  a  person  individually  cannot 
be  set  off  against  a  debt  due  from  him  as 
trustee;  so,  where  money  was  placed  by  a  cor- 
poration in  the  hands  of  its  general  manager, 
as  trustee,  for  safe-keeping,  and  to  be  paid  out 
in  the  ordinary  course  of  its  business,  such 
trustee  cannot  offset  a  debt  due  to  him  by  the 
corporation  against  the  moneys  in  his  hands 
after  a  voluntary  assignment  by  the  corpora- 
tion for  the  benefit  of  its  creditors:  First  Na- 
tional Bank  v.  Barnum  Wire  Works,  58  M. 
124. 

40.  Land  was  conveyed  to  a  railroad  com- 
pany by  deed  containing  a  covenant  against 
encumbrances.  The  railroad  afterwards  passed 
into  the  hands  of  trustees.  A  mortgage  which 
was  upon  the  lands  so  purchased  by  the  rail- 
road company  was  foreclosed,  and  the  trustees 
bid  in  the  land,  not  as  trustees,  but  in  then- 
own  right.  It  was  held  that  this  could  not  be 
regarded  as  &  payment,  so  as  to  authorize  the 
trustees  to  set  off  the  amount  of  their  bid 
against  a  mortgage  given  by  the  railroad  com- 
pany for  the  purchase  price  of  the  land  when 
they  bought:  Origgs  v.  Detroit  &  M.  11.  Co., 
10  M.  117. 

41.  A  claim  of  one  partner  in  a  suit  against 
the  other  upon  a  contract,  where  the  amount 
due  is  agreed  upon,  and  which  is  in  no  way  con- 
nected with  the  partnership  affairs,  cannot  be 
subjected  to  a  set-off  in  favor  of  the  other  part- 
ner arising  out  of  the  partnership  dealings  be- 
fore there  has  been  an  accounting  and  a  balance 
found  due  to  the  other  after  the  liquidation  of 
all  the  indebtedness  of  the  firm:  Randall  v. 
Baird,  66  M.  813. 

(d)  Joint  and  separate  debts. 

42.  Joint  defendants  can  set  off  only  such 
demands  as  are  due  to  all  of  them  jointly. 
So,  under  H.  S.  §  7865,  subd.  6;  as  to  justices' 


courts,  see  [H.  8.  §  6884,  subd.  11 :  Van  Hid- 
dlesworth  v.  Van  Middlesworth,  82  M.  183; 
Bobbins  v.  Brooks,  42  M.  62. 

43.  In  a  suit  against  partners  they  cannot 
set  off  claims  due  to  them  individually :  Soger 
v.  Tupper,  88  M.  258. 

44.  A  claim  against  only  one  of  several 
plaintiffs  cannot  be  set  off  against  a  demand 
sued  on  by  all:  Fifield  v.  Edwards,  80  M. 
264. 

45.  A  joint  indebtedness  cannot  be  set  off 
in  a  suit  brought  by  only  one  of  the  debtors : 
Detroit,  H.  A  S.  W.R.R.  Co.  v.  Smith,  50  M. 
112. 

A  joint  judgment  and  a  sole  one  cannot  be- 
offset,  see  Judgments,  §  258. 

40.  Where  one  of  two  joint  defendants  dies 
and  the  suit  is  continued  against  the  other,  he 
may  set  off  against  the  plaintiff's  demand  a 
debt  due  to  himself  individually:  Newberry  v. 
Trowbridge,  18  If.  268. 

47.  A  joint  and  several  note  may  be  set  off 
against  a  claim  by  one  of  the  makers :  Fergu- 
son v.  Minikin,  42  M.  441. 

(e)  In  cases  of  assignment. 

48.  Where  the  assignees  of  a  bank  brought 
suit  upon  a  promissory  note,  but  sold  it  pend- 
ing the  suit,  and  the  suit  was  afterwards  con- 
tinued for  the  benefit  of  the  purchaser,  it  was 
held  that  the  note  was  subject  to  any  offset 
which  could  have  been  made  to  it  in  an  ac- 
tion by  the  bank  itself:  Newberry  v.  Trow- 
bridge, 13  M.  268. 

49.  A  purchaser  of  a  judgment  takes  it 
subject  to  any  set-offs  existing  in  favor  of  the 
judgment  debtor  up  to  the  time  he  has  notice 
of  the  assignment:  Finn  v.  Corbitt,  36  M.  818. 

50.  A  defendant  is  entitled  to  offset  any 
demands  purchased  by  him  before  notice  of 
the  assignment  by  plaintiff  of  his  demand,  and 
it  is  immaterial  that  they  are  purchased  for 
very  much  less  than  the  sums  due  upon  them : 
Smith  v.  Warner,  16  M.  890. 

51.  An  assigned  claim  cannot  be  offset  by  a 
demand  that  had  not  matured  at  the  time 
the  assignment  was  made :  Kttll  v.  Thompson, 
88  M.  685. 

52.  Damages  for  the  failure  to  complete 
performance  under  a  contract  cannot  be  set 
off  against  a  recovery  by  an  assignee  of  the 
contractor's  right  of  action  for  the  work  act- 
ually done,  but  must  be  sued  for  in  an  action 
against  the  contractor  himself.  And  if  the  as- 
signee sues  upon  two  contracts,  an  excess  of 
damages  on  one  cannot  be  set  off  against  his 
recovery  on  the  other:  Howell  v.  Medler,  41 
M.641. 
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53.  The  legal  title  to  an  assigned  claim  vests 
in  the  assignee,  and  the  assignor  cannot,  with- 
out a  reconveyance,  use  it  as  a  set-oft  in  a 
suit  brought  against  him  by  the  debtor :  Lunge 
v.  Parley,  47  M.  853. 

54.  To  authorize  a  set-off  as  against  an  as- 
signee's rights  the  debt  must  have  existed  as 
a  mutual  credit  at  the  time  of  the  assignment 
thereof:  Lockicood  v.  Beckwith,  6  M.  168; 
Kinney  v.  Tabor,  62  M.  517. 

66.  If  a  claim  belonged,  when  suit  was 
commenced,  to  the  party  seeking  to  set  it  off, 
a  subsequent  assignment  or  sale  will  not  bar 
the  right  of  set-off:  Kinney  v.  Tabor,  63  M. 
517. 

IV.  Equitable  set-off. 

As  to  setoff  in  chancery  of  judgments  and 
executions,  see  Judgments,  §§  254,  258,  259. 

56.  Upon  ordinary  debts  the  rules  of  set-off 
at  law  and  in  equity  are  alike :  Hendricks  v. 
Toole,  29  M.  340.  And  set-off  may  be  allowed 
in  equity  where  it  would  be  allowed  at  law : 
First  National  Bank  v.  Barnum  Wire  Works, 
58  M.  124. 

67.  A  party  seeking  to  make  a  set-off  in 
equity  beyond  that  given  by  the  statute  must 
show  affirmatively  the  existence  of  all  the 
facts  necessary  to  raise  the  equity :  Lockicood 
v.  Beckwith,  6  M.  168. 

68.  Equity  will  not  allow  a  set-off  where 
the  law  would  not,  unless  there  be  special 
equities  growing  out  of  the  transaction  itself 
requiring  it:  Ibid. 

69.  The  mere  existence  of  cross-demands  is 
no  ground  for  awarding  an  equitable  set-off : 
Ibid. ;  Kinney  v.  Tabor,  62  M.  517. 

60.  Where  a  partnership  became  insolvent 
and  made  a  general  assignment  for  the  bene- 
fit of  creditors,  including  therein  a  note  past 
due,  and  the  maker  of  the  note  held  the  ac- 
ceptance of  the  partnership  not  then  due,  it 
was  held  that  the  insolvency  of  the  acceptors 
was  not,  of  itself,  sufficient  to  authorize  a  set- 
off in  equity  of  the  acceptance  against  the 
note  in  the  hands  of  the  assignee,  in  the  ab- 
sence of  evidence  that  the  acceptance  was 
based  upon  the  note,  or  that  the  maker  of  the 
note  trusted  to  it  at  the  time  as  a  means  of 
discharging  his  obligation:  Lockwood  v.  Beck- 
with, 6  M.  168. 

61.  The  insolvency  of  one  party,  in  the  case 
of  mutual  credits,  is  not  of  itself  sufficient  to 
authorize  an  equitable  set-off :  Hale  v.  Holmes, 
8  M.  87 ;  Kinney  v.  Tabor,  62  M.  517. 

62.  Equity  cannot  compel  a  vendor  to  re- 
ceive his  own  paper  on  the  contract  of  sale 
when  he  has  not  agreed  to  do  so,  and  the  pur- 


chaser has  not  bound  himself  to  take  and  pay 
for  the  property.  It  is  not  a  case  of  'set-off, 
inasmuch  as  there  is  no  contract  on  the  part 
of  the  purchaser  against  which  to  allow  the 
paper:  Hale  v.  Holmes,  8  M.  87. 

63.  A  bill  to  have  a  set-off  allowed  against 
a  decree  in  equity  cannot  be  sustained  unless 
the  party  seeking  to  obtain  the  set-off  is  the 
neal  owner  and  has  the  control  of  the  counter- 
claim, so  that  the  creditor  who  sues  him  is 
his  debtor  as  to  the  claim  offered  in  reduction. 
So  held  where  stockholders  in  an  insolvent 
plank-road  company,  against  whom  decree 
had  been  rendered  for  debts  of  the  company, 
sought  to  set  off  against  the  decree  demands 
in  favor  of  the  company:  McQraw  «.  Petti- 
bone,  10  M.  580. 

64.  On  foreclosure  of  a  mortgage  given  to 
secure  indorsements  not  connected  with  part- 
nership dealings,  an  accounting  as  to  partner- 
ship matters  between  the  parties  cannot  be 
had  to  raise  a  counter-claim  when  no  special 
equities  are  set  up  entitling  defendants  to  the 
benefit  of  an  equitable  set-off:  Hess  v.  Final, 
83  M.  515. 

65.  A  mortgage  was  given  by  an  attorney 
to  a  partnership  to  secure  a  balance  on  mutual 
advances  and  accommodation  indorsements. 
The  attorney,  while  the  dealings  continued, 
performed  professional  services  for  the  firm 
and  also  for  individual  members  thereof. 
Held,  that  his  charges  for  the  former  were 
equitable  set-off  to  the  mortgage,  while  those 
for  the  latter  were  not :  Bracked  v.  Sears,  15 
M.  244. 

66.  Three  persons  who  had  held  land  in 
partnership  sold  it,  and  gave  separate  convey- 
ances to  the  purchaser,  who,  in  pursuance  of 
an  arrangement  to  that  effect,  gave  back  a 
mortgage  for  the  purchase  price  to  one  of 
them.  The  purchaser  afterwards  bought  up 
a  mortgage  given  by  one  of  them  on  an  undi- 
vided one-third  of  the  land,  and  sought  to 
make  a  set-off  of  this  in  a  suit  to  foreclose  his 
own  mortgage.  But  the  set-off  was  refused, 
the  court  holding  that  claims  under  that  mort- 
gage could  be  better  litigated  in  a  separate 
suit;  and  the  decree  was  so  framed  as  to  leave 
that  mortgage  untouched :  Adams  v.  Bradley, 
12  M.  846. 

67.  Where  land  which  was  under  lease  for 
a  term  was  sold,  and  a  mortgage  taken  back 
for  the  purchase  price,  and  it  was  agreed  be- 
tween the  parties  that  during  the  leasehold 
term  the  mortgagee  should  pay  to  the  mort- 
gagers the  interest  on  the  purchase  price,  held, 
that  on  a  foreclosure  of  the  mortgage  the 
amount  of  this  interest  should  be  deducted 
from  the  amount  due  on  the  mortgage,  and  a 
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sale  be  decreed  for  the  balance  only:  Jane*  v. 
Disbrow,  H.  103. 

68.  One  who  receives  a  conveyance  of  lands 
with  covenant  against  encumbrances  and  gives 
back  a  mortgage  for  the  purchase  price  is  not 
confined  to  his  remedy  upon  the  covenant,  but 
may  set  off  the  amount  of  a  prior  mortgage 
which  he  has  paid  against  his  own  mortgage 
when  suit  is  brought  to  foreclose  the  latter : 
Detroit  <&  M.  S.  Co.  v.  Griggs,  12  M.  46. 

69.  But  he  cannot,  in  such  suit,  set  off  the 
amount  of  prior  encumbrances  which  he  has 
neither  paid  nor  shows  that  he  has  been  or  is 
in  danger  of  being  damnified  by:  Griggs  v. 
Detroit  *  M.  B,  Co.,  10  M.  117. 

70.  He  does  not  show  that  he  is  damnified 
by  setting  up  the  foreclosure  in  chancery  of 
an  encumbrance  and  the  sale  of  the  mortgaged 
premises,  but  without  alleging  that  he  was  a 
party  to  the  suit  or  in  any  way  bound  thereby: 
Ibid. 

71.  In  the  foreclosure  of  a  mortgage  given 
for  the  purchase  price  of  land,  the  defendant 
sought  to  set  off  certain  encumbrances  which 
were  a  lien  on  the  land  when  he  bought,  and 
the  relief  was  denied  because  he  had  not  paid 
off  the  encumbrances,  and  he  paid  them  off 
after  decree ;  it  was  held  that  he  might  then 
file  a  bill  to  have  the  set-off  allowed :  Detroit 
AM.  R.  Co.  v.  Griggs,  12  M.  46. 

72.  Where  a  grantee  with  warranty  who 
has  given  a  purchase-money  mortgage  claims, 
on  foreclosure,  deduction  of  the  amount  of  a 
valid  subsisting  prior  mortgage,  such  equitable 
set-off  must  be  clearly  proved  and  the  amount 
to  be  deducted  must  be  certain :  Smith  v.  Fit- 
ing,  87  M.  148. 

73.  Where  a  mortgage  is  assigned  reserving 
to  the  mortgagee  a  residuary  interest,  and 
dealings  continue  between  the  mortgager  and 
mortgagee  afterwards,  and  the  nature  of  the 
dealings  and  the  state  of  the  accounts  were 
such  as  to  show  that  the  dealings  were  de- 
pendent on  the  mortgage,  held,  that  the  ac- 
counts of  the  mortgager  subsequent  to  the 
assignment  might  be  set  off  against  the  mort- 
gagee's residuary  interest :  Brackett  v.  Sears, 
15  M.  244 

74.  A  mortgage  debt  which  has  fully  ma- 
tured ws8  offset  by  a  claim  which  the  mort- 
gager had  against  the  mortgagee.  The  latter 
assigned  his  mortgage  and  went  into  bank- 
ruptcy, and  the  mortgager  proved  his  claim 
and  drew  his  dividends  from  the  bankrupt's 
estate.  Held,  that  he  was  not  thereby  pre- 
cluded from  offsetting  so  much  of  his  claim 
as  was  not  met  by  the  dividends  against  the 
mortgage  held  by  the  assignee,  and  that  he 
could  maintain  a  bill  against  the  assignee  to 


compel  him  to  apply  tbe  amount  in  cancella- 
tion of  the  mortgage:  MeKenna  v.  Kirkwood, 
60  M.  644. 

76.  Upon  a  bill  to  redeem  chattels  mort- 
gaged by  the  complainant  to  the  defendant, 
and  under  evidence  tending  to  show  an  under- 
standing that  a  claim  of  the  complainant 
against  the  defendant  should  be  turned  in  on 
tbe  mortgage  debt,  and  this  claim  was  sub- 
mitted to  arbitration,  the  award  thereon  in 
complainant's  favor  constitutes  a  valid  equi- 
table offset  to  the  mortgage :  Flanders  v.  Cham- 
berlain, 24  M.  806. 

76.  A  set-off  against  a  judgment  cannot  be 
made  in  equity  of  demands  which  might  have 
been  proved  in  reduction  of  plaintiffs  claim 
in  tbe  former  suit:  McQraw  v.  Pettibone,  10 
M.530. 

77.  Where  advances  made  by  parties  who 
have  no  equities  are  counterbalanced  by  profits 
received  they  will  not  be  considered:  Austin 
v.  Dean,  40  M.  888. 

78.  An  undetermined  suit  to  establish  an 
equitable  set-off  cannot  affect  the  right  to  set 
off  an  execution;  nor  does  the  refusal  of  a 
motion  to  compel  sheriff  to  set  off  an  execu- 
tion bar  relief  in  equity :  Lyon  v.  Smith,  66 
M.676. 

V.  Pleading  and  evidence. 

79.  The  object  of  a  plea  or  notice  of  set-off 
is  to  enable  defendant  to  set  up  any  independ- 
ent cause  of  action  which  he  has  against 
plaintiff  and  might  otherwise  sue  upon  aa  a 
counter-claim,  and  obtain  its  allowance  in  the 
case  in  which  it  is  pleaded :  Brennan  v.  Tiet- 
sort,  40  M.  897. 

80.  A  notice  of  set-off  in  terms  as  broad  as 
the  common  money  counts  in  assumpsit  will, 
if  no  bill  of  particulars  is  called  for,  cover 
anything  that  could  be  proved  as  a  demand 
under  such  counts;  such  as  a  joint  and  several 
note  signed  by  the  plaintiff:  Ferguson  v.  Mil' 
likin,  42  M.  441. 

81.  In  an  action  on  a  promissory  note  given 
for  the  balance  on -a  struck  account,  a  counter- 
claim that  has  not  been  settled  cannot  be 
proved  under  notice  of  set-off  without  being 
set  out  in  a  bill  of  particulars:  Graham  v. 
Chvbb,  89  M.  417. 

82.  Where  a  plea  to  a  declaration  for  items 
of  an  account  is  accompanied  by  a  sworn  state- 
ment of  set-off  it  cannot  be  objected  that  there 
is  no  notice  of  set-off :  Kinney  v.  Robison,  62 
M.  889. 

83.  It  seems  that  an  affidavit  verifying  an 
account  pleaded  in  set-off  which  states  that 
the  "annexed  account  is  just,  due  and  un- 
paid "  is  a  substantial  compliance  with  H.  S. 
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§  7525,  which  requires  such  affidavit  to  show 
that  the  account  "  is  justly  owing  and  due: " 
Lamb  v.  McGowan,  66  M.  615. 

84.  Whether  service  of  copy  of  such  ac- 
count and  affidavit  was  not  waived  where 
plaintiff  in  justice's  court  was  present,  mak- 
ing no  objection,  when  the  account  and  affi- 
davit were  filed,  and  where  he  moved  an  ad- 
journment, quere;  court  equally  divided:  Ibid. 

85.  Plea  and  notice  of  set-off  superseded  by 
subsequent  plea  puis  darrein:  Whittemore  v. 
Stepliens,  48  M.  578. 

86.  Where  notice  of  set-off  was  withdrawn 
it  was  not  error  to  exclude  the  testimony  it 
would  have  covered:  Donovan  v.  Halsey  Fire- 
Engine  Co.,  58  M.  88. 

87.  The  burden  of  proving  set-offs  is  always 
on  defendant,  and  does  not  fall  on  plaintiff 
even  where  the  suit  is  on  an  obligation  that 
has  been  received  in  consideration  of  the  re- 
newal of  the  set-offs:  Mitchell  v.  Wells,  54  M. 
127. 

88.  Declaration  upon  special  contract  and 
on  common  counts;  evidence  tending  to  es- 
tablish both;  error  in  rejecting  defendant's 
offer  to  show  set-off  held  not  oured  by  plaint- 
iff's withdrawing  all  evidence  under  common 
counts:  Kelly  v.  McKenna,  18  M.  881. 

88.  A.  bought  out  B.'s  interest  as  partner 
in  a  brewery,  and  gave  his  notes  in  payment, 
agreeing  to  assume  and  pay  B.'s  share  of  the 
debts  of  the  firm  and  to  indemnify  him  against 
all  liability.  It  was  further  agreed  that  if  A. 
paid  the  debts  beyond  what  appeared  on  a  cer- 
tain schedule  that  he  should  be  entitled  to  a 
corresponding  deduction  on  the  notes.  B. 
brought  an  action  against  A.  upon  one  of  the 
notes,  to  which  he  pleaded  the  general  issue 
with  notice  of  set-off.  Held  that,  under  this 
plea  of  set-off,  A.  might  introduce  parol  evi- 
dence to  show  that  he  paid  claims  in  excess  of 
the  schedule  list,  and  that  such  payment  was 
a  legitimate  ground  of  set-off:  Botoker  v. 
Johnson,  17  M.  42. 

80.  Where  a  claim  was  brought  against  an 
estate  for  the  value  of  services  rendered  to 
decedent,  the  estate  could  give  evidence,  in 
offset,  of  contributions  by  decedent  to  the  sup- 
port not  only  of  himself  but  of  claimant;  and 
such  proofs  could  not  be  excluded  on  the 
ground  that  they  were  not  specific  as  to  par- 
ticulars: Ludlow  v.  PearVs  Estate,  55  M.  812. 

VL  Practice. 

81.  Act  128  of  1885  provides  that  when  de- 
fendant has  given  notice  of  set-off  plaintiff 
shall  not  be  allowed  to  discontinue  his  suit  or 
submit  to  a  nonsuit  without  defendant's  con- 


sent. Whether  before  the  statute  he  could  be 
allowed  to  do  so,  quere;  court  equally  divided: 
Merchants'  Bank  v.  Schulenberg,  54  M.  49. 

82.  In  an  employee's  action  for  salary  an 
act  of  misconduot  should  be  proved  by  itself 
by  way  of  set-off,  instead  of  being  brought 
out  on  cross-examination:  Bolt  v.  Friederick, 
56M.20. 

88.  Set-offs  to  claims  against  a  decedent's 
estate  should  be  presented  on  the  hearing  be- 
fore the  commissioners,  and  cannot  be  with- 
drawn: Green  v.  Eaton  Probate  Judge,  40  M. 
244. 

VII.  Judgment;  costs. 

84.  The  judgment  is  statutory:  Ward  v. 
Fellers,  8  M.  281. 

85.  Defendant  (in  suits  brought  in  the  cir- 
cuit court)  is  entitled  to  judgment  upon  any 
surplus  of  his  claims  beyond  plaintiffs: 
M'Hardy  v.  Wadsworth,  8  M.  349. 

86.  Where  a  case  has  been  tried  before  a 
justice  and  judgment  rendered  for  defendant 
for  the  excess  of  his  set-off  above  plaintiff's 
demand,  and  plaintiff,  having  appealed,  fails 
to  appear  and  bring  the  cause  to  trial  in  the 
circuit  court,  defendant  cannot  have  the  cause 
tried  in  the  circuit,  and  can  take  in  the  circuit 
a  judgment  only  of  nonsuit  or  of  discontin- 
uance; he  cannot  have  a  judgment  for  his 
set-off:  Stange  v.  Wayne  Circuit  Judge,  22  M. 
408. 

87.  On  appeal  from  a  justice's  judgment 
rendered  under  H.  S.  g  6887  (where  balance  of 
set-off  exceeds  $300),  the  circuit  court  can  ren- 
der no  other  or  different  form  of  judgment 
than  the  justice  could  have  done;  nor  can  the 
supreme  court:  Cross  v.  Eaton,  48  M.  184, 

88.  If  set-off  reduces  plaintiff's  recovery  in 
suit  brought  in  the  circuit  below  $100  he 
should  still  have  costs:  Wheeler  v.  Harrison, 
28  M.  264;  Davis  v.  Freeman,  10  M.  188. 

88.  But  a  payment  made  before  suit  and 
applied  in  reduction  of  a  demand  is  not  a  set- 
off so  as  to  give  costs  to  plaintiff  who  in  con- 
sequence recovers  less  than  $100:  Mandigov. 
Mandigo,  26  M.  849. 

100.  So  held  even  though  the  amount  to 
be  applied  in  payment  is  disputed ;  as  where 
a  debtor  delivered  a  horse  to  his  creditor  to 
sell  and  apply  proceeds  on  debt,  and  where 
the  creditor  exchanges  the  horse  for  other 
property,  the  transaction  amounted  to  a  pay- 
ment, not  a  basis  of  set-off:  Strong  v.  Ken- 
nedy, 40  M.  827. 

101.  Where  an  understanding  between  the 
parties  that  articles  furnished  in  mutual  deal- 
ings should  be  applied  reciprocally  in  part 
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payment,  eta,  but  where  no  account  bad  been 
rendered  or  balance  struck,  the  court  was  held 
justified  in  treating  the  case,  so  far  as  costs 
were  concerned,  as  one  of  set-off  rather  than 
of  payment:  Wheeler  v.  Harrison,  28  M.  264. 
102.  Held,  in  a  particular  case,  that  there 
was  no  basis  in  the  record  for  plaintiff's  claim 
that  he  had  established  a  demand  above  $100 
which  had  been  reduced  below  that  sum  by 
set-off :  Carter  v.  Snyder,  27  M.  484. 
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SETTLEMENT. 

See  Payment  and  Deoharg*. 

SHERIFF. 

See  the  Index. 
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Public  regulations. 

owners  and  mortgagees, 

The  master. 

Charter-party;  towage. 

Seamen. 

Freight. 

General  average. 

Liability    for   torts;  jurisdiction; 

LIMITED  LIABILITY. 

Maritime  liens. 

Collection  or  demands  against  ves- 
sels. 

(a)  In  general;  jurisdiction. 

(b)  Pleading  and  practice, 

(c)  Appeals. 

As  to  admiralty  jurisdiction,  see  Admiralty. 

As  to  insurance  of  vessel  and  abandonment 
to  underwriters,  see  Insurance,  §§  248-202, 
207,862. 

Taxation  of  vessels,  see  Taxes,  §§  107,  108. 

I.  Public  regulations. 

1.  It  is  negligence  to  disregard  the  positive 
regulation  that  vessels  moving  at  night  shall 
exhibit  lights,  even  though  the  practice  may 
have  been  .otherwise:  Billings  v.  Breinig,  40 
14.65.* 

2.  A  general  custom  of  navigation — as,  for 
example,  for  vessels  to  pass  each  other  to  the 
left — may  be  proved  by  the  testimony  of  per- 
sons skilled  in  navigation.  Such  custom  is  a 
part  of  the  law  of  the  land ;  and  a  departure 
from  it  occasioning  collision  will  render  the 
party  liable,  unless  the  other  party,  by  rea- 


sonable effort,  might  have  prevented  it;  and 
eaoh  party  should  act  upon  kthe  presumption 
that  the  other  party  will  adhere  to  the  custom : 
Drew  v.  The  Chesapeake,  2  D.  88. 

3.  The  rights  and  duties  of  navigators  can- 
not be  made  by  legislation  or  ordinance  to  de- 
pend on  the  will  or  discretion  of  any  officer. 
The  regulations  of  navigation  to  be  enforced 
by  a  harbor-master  must  be  such  as  are  valid 
and  binding  on  all  persons,  and  if  he  inter- 
feres forcibly  he  must  justify  his  action  by 
the  facts.  He  cannot  interfere  with  naviga- 
tors unless  they  are  in  fact  violating  their  duty: 
Born  v.  People,  26  M.  221. 

4.  A  complaint  is  not  valid  which  merely 
shows  that  a  party  has  refused  to  obey  the 
orders  of  a  harbor-master;  it  must  show  such 
conduct  as  is  a  violation  of  the  rights  of  navi- 
gation and  aver  such  facts  as  would  justify 
the  orders  and  render  disobedience  wrongful: 
Ibid. 

5.  The  harbor-master  of  Detroit  is,  lite  the 
other  police  officers,  a  purely  ministerial  offi- 
cer, and  he  is  confined  to  the  exercise  of  such 
duties  as  may  be  imposed  by  valid  ordinances 
for  the  purpose  of  "  preserving  and  regulating 
the  navigation  of  said  river:"  Ibid. 

IT.    OWHBBS   AND  MORTGAGEES. 

6.  Joint  owners  of  a  vessel  are  bound  to 
pay  each  his  own  share  of  the  expense  of  re- 
pairs; and,  without  clear  evidence  of  a  spe- 
cial agreement  to  the  contrary,  the  law  will 
imply  a  promise  to  pay  accordingly :  Sheehan 
v.  Dalrymple,  10  M.  280. 

7.  Where  one  part  owner  of  a  vessel  had 
incurred  expense  for  repairs  and  equipments 
which  involved  the  procurement  of  Canada 
money,  the  premium  necessarily  paid  in 
American  money  to  obtain  the  Canadian  funds 
was  a  proper  charge  against  the  other  part 
owner:  Ibid. 

8.  The  interest  of  the  managing  owner  of  a 
vessel  entitles  him  to  act  for  himself  in  obtain- 
ing bail  for  its  release  from  detention,  and  the 
bail  cannot  hold  co-owners  personally  liable 
for  the  security  without  showing  that  they 
were  parties  to  the  transaction:  Mitchell  v. 
Chambers,  48  M.  100. 

9.  The  several  part  owners  of  a  vessel  are 
usually  co-tenants,  not  partners,  and  will  not 
be  regarded  as  partners  unless  it  distinctly  ap- 
pears that  they  are  so:  Ibid. 

10.  Co-owners  of  a  vessel  are  not  person- 
ally liable  on  claims  incurred  by  it  before  they 
acquire  their  interest:  Ibid. 

11.  Where  paper  payable  to  the  order  of  a 
firm  engaged  in  running  a  vessel  is  reoeived  in 
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the  ordinary  course  of  the  business,  indorse- 
ment thereof  in  the  firm  name  by  one  partner 
binds  the  rest,  and  inquiries  as  to  the  powers 
and  duties  of  the  -vessel's  managing  owner, 
etc.,  are  immaterial :  First  National  Bank  v. 
Freeman,  47  M.  408. 

12.  The  owners  of  a  vessel  deeded  it  to  cer- 
tain persons  as  security,  with  authority  to  sell 
it  if  a  good  opportunity  offered.  Held,  that 
the  grantees  had  a  right  to  pay  any  outstand- 
ing claims  for  supplies  which  had  been  prop- 
erly allowed  against  the  vessel,  and  the  grant- 
ors could  not  complain  of  their  paying  any 
bills  for  repairs  which  they  had  themselves 
contracted  to  pay ;  the  grantees  could  also  pay 
from  the  earnings  of  the  boat  for  such  repairs 
as  were  reasonably  necessary  for  keeping  the 
vessel  in  good  condition  while  in  their  hands 
or  for  putting  it  in  good  condition  to  sell,  or 
for  such  as  the  grantors  directed;  but  they 
could  not  be  allowed  for  such  expenses  as 
had  been  made  necessary  by  their  own  neg- 
lect or  mismanagement:  Fick  v.  Runnels,  48 
M.802. 

13.  One  who  enters  a  vessel  on  a  ship-bro- 
ker's books  as  for  sale  is  responsible  for  the  cor- 
rectness of  the  data  of  description  there  ap- 
pearing if  they  were  meant  to  be  relied  on  and 
were  relied  on:  Gilchrist  v.  Manning,  64  M. 
210. 

14.  The  federal  statute  requiring  transfers 
of  United  States  vessels  to  be  recorded  in  the 
custom-houses  excludes  state  legislation  on 
the  subject,  and  therefore  renders  inopera- 
tive, as  to  enrolled  vessels,  H.  S.  §  6193,  avoid- 
ing chattel  mortgages  not  filed :  Robinson  v. 
Rica,  8  ML  285. 

15.  The  assignee  of  a  mortgage  of  a  vessel 
is  not  deprived  of  the  usual  remedies  by  equi- 
ties existing  between  the  mortgagers :  Dalrym- 
pie  v.  Sheehan,  20  M.  224. 

16.  Where  the  whole  of  a  vessel  is  mort- 
gaged a  foreclosure  sale  should  be  of  the 
whole ;  the  interests  of  the  mortgagers  should 
not  be  sold  separately :  Ibid. 

17.  The  bolder  of  a  mortgage  on  a  vessel 
who  had  for  seven  years  treated  it  as  worth- 
less, and  who  permitted  a  sale  to  innocent 
purchasers,  was  held  estopped  from  asserting 
his  lien :  Harkness  v.  Toulmin,  25  M.  80. 

As  to  priority  of  record  of  mortgage  of  ves- 
sel, see  Recording  Acts,  §  59. 

III.  The  itASTBB. 

18.  The  master  of  a  vessel  sailing  the  lakes 
has  no  power  as  such  to  bind  the  owner  by  a 
subscription  for  the  use  of  lights  on  St  Clair 
flats  for  the  season,  when  the  owner  resides 


at  Detroit  and  has  not  been  consulted:  Strong 
v.  Saunders,  15  M.  839. 

10.  It  seems  that  a  ship's  husband  is  not 
warranted  in  assuming  extraordinary  powers 
without  obtaining  authority  from  the  owners 
if  they  can  be  readily  communicated  with,  as 
by  telegraph :  Mitchell  v.  Chambers,  43  M.  150. 

20.  Where  a  barge  laden  with  lumber  lies 
water-logged  at  her  point  of  lading,  but  is  not 
in  immediate  danger  and  can  be  unloaded, 
her  master,  the  owner  being  within  easy  reach 
of  mail  or  telegraph,  has  no  general  authority 
to  contract  for  towage  to  the  point  of  destina- 
tion; and  where  he  did  so  contract,  at  a  rate 
eight  times  the  usual  one,  the  owner  was  held 
not  liable:  Botsford  «.  Plummer,  67  M.  264 
(Oct  20,  '87). 

21.  A  ship's  husband  being  also  part  owner 
cannot,  by  mere  virtue  of  such  relation,  bind 
the  co-owners  by  obtaining  bail  for  the  release 
of  the  vessel  from  seizure  under  civil  process 
for  collection  and  for  repair:  Mitchell  v. 
Chambers,  48  M.  150. 

22.  The  assent  of  vessel-owners  to  the  acts 
of  the  ship's  husband  cannot  be  implied  from 
their  silence  except  as  to  such  acts  as  are 
fairly  appropriate  to  occasions  with  which  he 
is  usually  allowed  to  deal :  Ibid. 

23.  The  master  of  a  vessel  cannot  relieve 
himself  of  responsibility  for  its  safe  manage- 
ment by  surrendering  its  control  to  a  charterer : 
Cuddy  v.  Horn,  46  M.  696. 

24.  One  placed  in  charge  of  a  vessel  laid  up 
in  winter  under  promise  of  employment  as 
captain  should  she  be  placed  in  commission 
the  coming  season,  and  who  employs  a  person 
as  mate,  cannot  render  the  owner  liable  by  in- 
viting such  person  on  board  who  is  then  in- 
jured  because  of  an  open  hatchway:  Caniff  v. 
Blanchard  Nav.  Co.,  66  M.  688. 

25.  A  master  who  has  been  peremptorily 
discharged  by  the  owner  before  the  expiration 
of  the  term  for  which  he  was  hired  can  sue 
as  for  breach  of  contract  and  need  not  offer  to 
resume  command  before  leaving  and  suing. 
He  owes  no  duty  to  the  owner  beyond  using 
reasonable  diligence  to  obtain  other  employ- 
ment: Jones  v.  Graham,  etc  Transp.  Co.,  61 
M.  589. 

26.  Common-law  courts  have  cognizance  of 
such  action:  Ibid. 

IV.  Chabxeb-pabty;  towage. 

27.  A  charter-party,  under  which  the  char- 
terer mans  and  equips  the  vessel  and  assumes 
the  entire  control  of  and  responsibility  for  it 
during  the  voyage,  is  a  hiring  of  the  vessel, 
and  the  charterer  thus  assumes  pro  hae  vios 
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all  the  rights  and  obligations  of  owner.  And 
where  a  vessel  so  hired  was  wrecked,  the 
owner  was  not  liable  for  money  borrowed  by 
the  vessel-master  for  paying  off  the  men,  sav- 
ing goods,  etc.,  said  loan  being  made  in  the  in- 
terest of  the  charterer :  First  National  Bank 
v.  Stewart,  26  M.  88. 

28.  A  contract  of  partnership  for  the  use  of 
a  vessel  pnt  into  a  line  for  carrying  passengers 
and  freight,  which  contract  arranges  the  con- 
tribution each  party  is  to  make  and  the  share 
of  profits  to  be  received,  is  not  a  charter- 
party,  though  one  of  the  party  furnishes  the 
vessel:  Ward  v.  Thompson,  22  How.  (U.  8.) 
380. 

29.  Where  defendants,  being  charterers  of 
a  vessel,  had  agreed  to  tow  it  in  port  on  its 
arrival,  and  the  master  of  the  vessel,  on  arriv- 
ing, gave  notice  to  their  agent  in  charge  of  the 
loading  and  towing  of  vessels,  and  gave  no 
other  notice,  defendants'  office  being  distant 
and  it  being  after  office  hours,  and  the  weather 
and  situation  of  the  vessel  requiring  the  mas- 
ter's presence  on  board,  it  was  decided  that,  in 
the  absence  of  any  proof  that  either  of  the  de- 
fendants was  at  or  near  the  shipping  port,  such 
notice  was  sufficient  to  put  them  in  default  on 
their  agreement,  a  tug  not  being  furnished: 
Loud  v.  Campbell,  26  M.  289. 

As  to  the  measure  of  damages  in  such  cases, 
see  Damages,  §  88. 

SO.  In  an  action  to  recover  the  price  of  tow- 
ing under  an  agreement  to  tow  logs  and  deliver 
them  at  a  named  mill,  where  the  defence  is 
set  up  that  through  plaintiff's  negligence  in 
fastening  a  raft  outside  of  the  mill  boom,  in- 
stead of  delivering  the  same  safely  within  the 
mill  boom,  a  storm  which  arose  broke  up  the 
raft  and  carried  away  some  of  the  logs,  a 
charge  to  the  jury  that  if,  when  the  plaintiff 
arrived  with  the  tug  and  raft,  the  boom  was 
not  in  a  condition  to  be  entered,  and  it  was 
apparent  that  in  five  or  six  hours,  or  some 
other  reasonable  time,  an  entrance  would  be 
practicable,  it  was  his  duty  to  remain  there 
for  such  time,  unless,  on  consultation  with 
those  in  charge  of  the  boom,  his  earlier  de- 
parture was  assented  to,  held,  under  the 
circumstances,  to  be  erroneous,  in  that  it  at- 
tributed to  the  plaintiff  a  distinct,  separate  and 
imperative  duty,  and  wholly  ignored  the  ex- 
istence of  any  concurrent  duty  of  the  defend- 
ant or  those  who  were  to  receive  for  him: 
Mitchell  v.  Hotmer,  80  M.  237. 

31.  An  agreement  never  to  tow  vessels  "  in 
competition  with "  the  other  parties  to  the 
agreement  was  held  too  indefinite  to  be  en- 
forced: CatweU  v.  Oibbs,  88  M.  881. 


V.  Seamen. 

32.  The  captain  of  a  vessel,  supposing  that 
he  bad  a  right  (under  an  oral  contract  with 
the  owner)  to  buy  the  vessel  on  indefinite 
time  payments,  employed  his  son  as  seaman, 
telling  him  to  look  to  the  owner  and  to  the 
vessel  itself  for  payment,  and  all  the  seamen 
but  the  son  were  paid  from  the  vessel's  earn- 
ings. The  owner,  having  sold  the  vessel  to 
third  parties  without  paying  the  son's  wages, 
was  held  liable  to  him  as  upon  a  distinct  em- 
ployment: Bonnah  v.  McMorran,  64  M.  146. 

VI.  Freight. 

And  see  Carbiebs,  IV,  (b). 

33.  Freight  pro  rata  itineris  is  due  when 
the  ship,  by  inevitable  necessity,  is  forced  into 
a  port  short  of  her  destination,  and  is  unable 
to  prosecute  her  voyage,  and  the  goods  are 
there  voluntarily  accepted  by  the  owner: 
Rossiter  v.  Chester,  1  D.  164. 

34.  The  owner  of  goods  was  deemed  to 
have  voluntarily  accepted  them  at  the  inter- 
mediate port  when,  knowing  that  the  voyage 
had  been  abandoned,  its  further  prosecution 
having  become  impossible  or  extremely  haz- 
ardous, he  there  demanded  his  goods  of  the 
agent  of  the  forwarders,  with  whom  they 
were  stored,  tendering  payment  of  their 
charges  for  storage,  and  brought  replevin  to 
recover  possession  on  the  refusal  of  such 
agent  to  deliver  them:  Ibid. 

VII.  General  average. 

35.  The  doctrine  of  general  average  is 
known  only  to  the  maritime  law,  and  cannot 
be  enforced  in  a  court  of  common-law  juris- 
diction; so  held  in  1848:  Rossiter  v.  Cheater, 
1  D.  154. 

36.  But  in  1876  it  was  held  that,  where  a 
loss  occurs  which  gives  rise  to  the  principles 
of  general  average,  and  the  goods  which  have 
been  saved  by  the  sacrifice  of  other  property 
have  been  delivered  to  the  owner,  a  promise  is 
implied  on  his  part  to  contribute  to  the  loss 
sustained  by  others  for  his  benefit,  and  such 
promise  is  enforceable  in  a  common-law  court: 
Backus  v.  Coyne,  85  M.  5. 

37.  Though  there  may  be  cases  where,  on 
account  of  the  number  of  parties  interested, 
difficulty  might  arise  that  would  render  chan- 
cery the  more  convenient  tribunal :  Ibid. 

38.  The  steamer  Missouri,  being  a  new  and 
seaworthy  boat,  and  having  on  board  passen- 
gers and  a  cargo  of  goods,  on  a  voyage  from 
Buffalo  to  Chicago  encountered  a  very  severe 
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gale  on  Lake  Huron.  She  was  in  great  danger 
of  perishing  from  the  violence  of  the  winds 
and  the  roughness  of  the  waves.  After  long 
struggling  with  the  tempest  the  master  and 
crew  agreed  that  it  was  necessary  to  lighten 
her  in  order  to  save  her  with  the  freight  and 
passengers.  Accordingly  a  quantity  of  goods 
were,  for  that  purpose,  thrown  overboard  by 
the  crew.  The  boat  was  saved,  though  much 
injured,  and  returned  to  Detroit  with  the  resi- 
due of  her  cargo.  Held,  that  these  facts  would 
constitute  a  proper  case,  under  the  maritime 
law,  for  general  average :  Rossiter  v.  Chester, 
ID.  154. 

39.  Goods  lightered  away  from  a  grounded 
vessel  in  order  to  save  the  rest  of  the  cargo 
are  not  liable  to  contribute  to  the  expense  in- 
curred in  doing  so:  Backus  v.  Coyne,  45  M.  684. 

40.  The  sum  for  which  a  vessel  is  sold  on 
execution  must  be  accepted  as  its  true  value 
in  a  suit  for  contribution  on  a  claim  for  gen- 
eral average,  unless  the  claimant  had  caused 
it  to  be  sold  for  less  than  its  value :  Ibid. 

41.  An  adjustment  consented  to  by  one 
partner  was  held  not  to  present  a  case  of  ap- 
portionment only,  from  items  agreed  upon, 
according  to  the  usual  law  and  custom  of 
general  average,  but  one  rather  of  arbitration 
and  award,  and  beyond  a  partner's  power: 
Backus  v.  Coyne,  85  M.  5. 

VIIL  Liability   for  toets;  jukisdio 
tiok;  limited  liability. 

Passenger  justified  in  following  officers' 
directions  in  embarking,  see  Carriers,  §  182. 

42.  In  cases  of  collision  of  vessels  the  bur- 
den of  proof  is  on  plaintiff  not  only  to  show 
negligence  on  defendant's  part  but  ordinary 
care  on  his  own :  Drew  v.  The  Chesapeake,  2 
D.  88. 

As  to  custom  of  passing  to  left,  see  supra, 
§2. 

43.  Passengers  on  a  steam-yacht  chartered 
for  their  use,  but  not  under  their  control  in 
matters  of  navigation,  have  a  right  of  action 
against  its  owners  for  injuries  caused  them  by 
the  negligent  management  of  those  in  charge 
of  it:  Cuddy  v.  Horn,  46  M.  596. 

44.  If  a  passenger  upon  one  vessel  is  injured 
by  its  collision  with  another  in  consequence 
of  the  negligence  of  the  officers  of  both,  he 
has  a  right  of  action  against  them  jointly, 
and  it  is  for  the  jury  to  fix  the  liability  where 
it  belongs :  Ibid. 

45.  An  injury  caused  by  a  vessel's  running 
into  a  boom  that  pertains  to  the  adjacent 
land  is  not  a  maritime  tort  and  is  not  cogni- 
zable in  admiralty,  but  may  be  sued  for  in  the 


state  courts:  City  of  Erie  v.  Canfield,  27  M. 
479. 

46.  A  wire  rope  was  stretched  across  a 
river  for  ferrying  purposes,  and  defendant, 
knowing  the  character  and  position  of  the 
ferry,  ran  his  vessel  after  dark  across  the  ferry 
track  without  warning  by  light  or  whistle, 
and  thereby  caused  the  death  of  the  ferryman. 
Held,  that  the  state  courts  had  jurisdiction  of 
an  action  for  such  death.  Held,  also,  that  de- 
fendant was  negligent ;  that  the  connection  of 
his  negligence  with  the  death  was  for  the 
jury :  and  that  it  was  for  plaintiff  to  show  that 
decedent  was  in  the  exercise  of  due  care,  and 
was  not,  in  part,  the  producer  of  what  hap- 
pened: Billings  v.  Breinig,  45  M.  65. 

47.  A  ship-owner  owes  no  duty  to  keep  the 
hatchways  covered  and  safe  when  his  vessel 
is  laid  up  in  winter :  Caniff  v.  BUxnehard  Nov. 
Co.,  66  M.  638. 

48.  "Where  a  person  invited  on  board  by 
one  in  charge  was  familiar  with  vessels  of 
this  class,  knew  that  they  had  hatchways  and 
that  such  ways  were  liable  to  be  open  when 
the  vessel  was  in  port,  was  injured  by  falling 
through  an  open  hatchway,  he  was  oontribu- 
torily  negligent  and  could  not  recover:  Ibid. 

49.  The  act  of  congress  of  March  8,  1851, 
which  exempts  ship-owners  from  liability  for 
loss  by  fire,  provides  that  the  act  "  shall  not 
apply  to  the  owner  or  owners  of  any  canal- 
boat,  barge  or  lighter,  or  to  any  vessel  of  any 
description  whatsoever  used  in  rivers  or  in- 
land navigation."  Held,  that  a  steamboat 
used  in  navigating  the  waters  of  the  great 
lakes  from  Buffalo  to  Detroit  was  not  within 
the  exception  of  the  proviso,  as  she  was  not 
used  in  inland  navigation,  and  that  the  owner 
of  such  steamboat  was  not  liable  for  goods 
entrusted  to  him  as  a  common  carrier  and 
burnt  with  such  steamboat  without  his  fault: 
American  Transp.  Co.  v.  Moore,  5  M.  868,  24 
How.  1. 

50.  The  limited  liability  act  of  congress  ex- 
empting ship-owners  from  personal  liability 
for  injuries  caused  by  the  negligenoe  of  those 
in  charge  of  their  vessels  does  not  apply  to 
boats  navigating  streams  connecting  the  great 
lakes :  Cuddy  v.  Horn,  46  M.  596 ;  The  Mamie, 
5  Fed.  Rep.  818. 

IX.  Maritime  liens. 

51.  The  nature  and  incidents  of  the  lien 
given  by  the  maritime  law  to  the  material-man 
considered  and  explained :  Wight  v.  Maxwell, 
4M.45. 

52.  A  lien  once  acquired  by  virtue  of  the 
maritime  law  clings  to  the  ship  wherever  she 
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may  go,  and  is  thus  distinguished  from  the 
common-law  lien,  which  presupposes  posses- 
sion of  the  thing  and  which  is  gone  when  the 
possession  is  relinquished :  Ibid. 

53.  For  means  or  supplies  furnished  or 
money  advanced  in  the  building,  fitting  and 
furnishing  a  vessel,  R.  S.  1846,  ch.  122,  gave 
no  lien.  The  lien  was  restricted  to  work  done 
and  materials  furnished :  Lawson  v.  Biggins, 
1M.  225. 

54.  The  lien  created  by  R.  S.  1846,  ch.  122 
(C.  L.  1857,  ch.  140)  was  confined  to  contracts 
made  or  injuries  arising  in  Michigan:  BidweU 
r.  Whitaker,  1  M.  460;  Turner  v.  Lewi*,  2  M. 
850. 

55.  Bnt  no  distinction  was  made  between 
citizens  of  this  state  and  those  of  other  states 
in  the  enforcement  of  claims:  BidweU  v.  Whit- 
aker, 1  M.  460. 

56.  If  the  contract  was  made  in  another 
state,  though  to  be  performed  in  this  state,  no 
lien  attached  under  the  law  of  1846:  Turner 
v.  Lewi*,  2  M.  850. 

57.  A  specific  lien  was  given  by  R.  8.  1846, 
ch.  122,  on  the  boat  or  vessel  for  all  such  de- 
mands as  were  mentioned  in  the  first  section : 
BidweU  v.  Whitaker,  1  M.  460. 

58.  Under  the  act  of  1880  for  the  collec- 
tion of  demands  against  boats  and  vessels 
(S.  L.  p.  70),  a  portion  of  which  was  incor- 
porated into  said  R  S.  1846,  cb.  122,  it  was 
held  that  no  specific  lien  was  given  upon  the 
vessel  until  the  actual  levy  of  attachment, 
and  that  the  remedy  by  the  act  was  general, 
and  not  restricted  to  causes  of  action  arising 
within  the  state:  Mote*  v.  The  Missouri,  1  M. 
507. 

59.  The  act  of  1830,  p.  70,  to  provide  for 
the  collection  of  demands  against  boats  and 
vessels,  gave  a  new  and  cumulative  remedy, 
but  did  not  give  a  lien  on  the  vessel  itself 
until  taken  on  the  attachment;  and  the  rem- 
edy given  by  that  act  was  not  reserved  by 
R.  S.  1846,  ch.  173,  §  2  (which  chapter  repealed 
the  act),  to  a  party  whose  proceedings  were 
not  instituted  under  the  act  before  its  repeal  — 
such  remedy  not  being  a  right  accrued  within 
the  meaning  of  these  words  as  used  in  that 
section:  Robinson  v.  The  Bed  Jacket,  1  M. 
171. 

X.  Collection  or  demands  against 
vessels. 

(a)  In  general;  jurisdiction. 

60.  The  boat  and  vessel  law  of  1846  —  C.  L. 
1857,  ch.  140  — (repealed  in  1864)  held  uncon- 
stitutional as  depriving  persons  of  property 


without  due  process  of  law :  Parton*  v.  Rus- 
sell, 11  M.  118. 

61.  The  nature  and  incidents  of  a  proceed- 
ing in  rem,  in  the  sense  in  which  the  term  is 
used  in  the  maritime  law,  explained :  Wight 
v.  Maxwell,  4  M.  45. 

62.  Proceedings  under  the  boat  and  vessel 
law  of  Ohio,  which  provides  for  no  notice  of 
the  proceedings  to  non-residents,  held  to  have 
no  extra-territorial  force,  and  not  to  displace 
the  previous  lien  of  creditors  in  this  state : 
Ibid. 

63.  To  be  subject  to  the  water-craft  law  the 
re*  must  be  a  vessel  in  use  or  capable  of  use 
at  the  time  of  seizure,  not  a  wreck  incapable 
of  service:  Baker  v.  Casey,  10  M.  220. 

64.  Where  a  brig  bound  for  Chicago  from 
a  port  outside  of  Michigan  broke  a  boom  in 
passing  out  of  Manistee  river,  and  was  pro- 
ceeded against  under  the  water-craft  law,  it 
was  held  that  while  that  law  was  meant  to 
give  relief  where  the  vessel  was  at  the  time 
navigating  the  waters  of  the  state,  and  where 
no  remedy  could  be  had  in  admiralty,  it  was 
not  confined  to  water-craft  intended  for  use 
only  in  the  waters  of  this  state :  City  of  Erie 
v.  Canfleld,  27  M.  470. 

66.  Under  the  water-craft  law  a  sheriff  can 
go  beyond  his  bailiwick  to  serve  process  on 
the  water,  but  not  away  from  the  water ;  and 
he  cannot  seize  or  sell  property  on  land  not 
within  his  county :  Baker  v.  Casey,  10  M.  220. 

66.  The  wilful  destruction  of  an  ice-field  by 
running  a  vessel  so  near  it  as  to  break  it  up 
gives  a  cause  of  action  for  damages  within  the 
water-craft  law:  People's  Ice  Co.  v.  The  Ex- 
celsior, 48  M.  886,  44  M.  220. 

67.  H.  a  §  8286  gives  a  hen  on  water-craft 
of  over  five  tons'  burden.  Held,  that  proceed- 
ings wherein  it  does  not  appear  that  the  boat 
libelled  was  of  more  than  five  tons'  burden  fail 
to  show  a  want  of  jurisdiction,  and  therefore 
are  no  bar  to  a  replevin  suit  brought  by  the 
mortgagee  of  the  boat:  Qould  v.  Jacobson,  58 
M.288. 

68.  And  where  it  appeared,  on  appeal,  that 
there  was  no  evidence  showing  that  the  vessel 
had  the  tonnage  essential  to  a  lien,  the  defect 
was  held  jurisdictional  and  the  proceeding 
was  dismissed :  Oanoe  v.  The  Jack  Robinson, 
18  M.  456. 

(b)  Pleading  and  practice. 

69.  The  complaint,  under  the  act  of  1880, 
should  contain  every  substantial  averment 
which  would  be  necessary  in  a  declaration  at 
common  law  for  the  same  cause  of  action,  and 
it  was  governed  by  the  rules  which  apply  to 
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declarations  in  respect  to  joinder  and  mis- 
joinder of  counts:  The  Milwaukie  v.  Hale,  1 
D.  806. 

70.  In  this  case  the  complaint  contained 
four  counts;  two  of  which  were,  in  substance, 
that  plaintiff  shipped  on  board  the  vessel, 
which  was  employed  by  the  owners  as  com- 
mon carriers,  a  certain  quantity  of  wheat,  and, 
in  consideration  that  the  plaintiff  promised  to 
pay  a  certain  price  for  the  transportation,  the 
owners  of  the  Teasel  received  the  wheat  on 
board,  and  agreed  to  proceed  directly  from 
the  place  of  shipment  to  the  port  of  destina- 
tion, and  deliver  the  same  in  good  order,  but, 
on  the  contrary  the  vessel  was  so  carelessly 
managed,  eta,  that  the  wheat  was  lost,  and 
not  delivered.  The  other  two  counts  set  forth 
a  like  shipment  and  undertaking  to  deliver, 
etc.,  pursuing  the  ordinary  route,  without  un- 
necessary deviation,  etc.,  and  alleged  a  devia- 
tion, during  which  the  ship  was  assailed  by  a 
great  storm  and  wrecked,  etc.,  and  the  wheat 
was  wet,  damaged  and  spoiled,  and  wholly 
lost,  etc.,  and  not  delivered.  Held,  that  all 
these  counts  were  in  assumpsit,  and  properly 
joined:  Ibid. 

71.  In  a  complaint  under  R.  S.  1846,  ch.  122, 
before  an  officer  authorized  to  perform  the 
duties  of  a  judge  of  the  supreme  court  at 
chambers,  it  was  not  necessary  to  aver  that  at 
the  time  of  the  application  the  vessel  was  in 
the  county  where  the  application  was  made. 
But  it  was  otherwise  where  the  application 
was  made  to  a  judge  of  a  court  of  record: 
Ward  v.  WUlson,  8  M.  1. 

72.  It  was  not  necessary,  in  order  to  confer 
jurisdiction,  to  set  forth  that  the  services,  etc., 
for  which  the  claim  was  made  were  rendered 
in  this  state :  /  bid. 

73.  A  description  of  the  vessel  as  "  a  vessel 
navigating  the  waters  of.  this  state  "  is  equiv- 
alent to  the  averment  that  such  vessel  is  used 
in  navigating,  etc. :  Ibid. 

74.  In  proceedings  under  H.  S.  §§8285-6283 
an  allegation  of  the  tonnage  of  the  vessel  pro- 
ceeded against  is  essential  to  the  jurisdiction : 
Oanoe  v.  The  Jack  Robinson,  18  M.  466.  See 
Oould  v.  Jacobson,  58  M.  288. 

76.  Where,-under  the  provisions  of  ch.  122, 
R.  S.  1846,  a  vessel  was  attached  at  the  in- 
stance of  a  creditor,  and  the  notice  to  credit- 
ors to  produce  their  claims  was  published 
three  months,  and  at  the  end  of  the  three 
months,  and  before  any  order  of  sale,  the 
owner  of  the  vessel  procured  her  discharge 
by  giving  the  bond  required  by  said  chapter, 
it  was  held  that  creditors  who  had  failed  to 
file  their  demands  with  the  proper  officers 
within  the  three  months   lost  the  benefit  of 


the  lien  given  them  by  section  1  of  said  chap- 
ter: Watkins  v.  Atkinson,  2  M.  151. 

76.  In  declaring  on  a  bond  executed  under 
§  18  of  said  chapter,  it  was  not  necessary  to 
aver  that  the  plaintiff  made  the  application  in 
writing  in  manner  and  form  required  by  §§  2 
and  8:  Truesdalev.  Hazzard,  2  M.  844. 

77.  Nor  was  it  necessary  to  aver  that  the 
vessel  released  upon  the  execution  of  the  bond 
was,  at  the  time  of  its  seizure,  within  the  ju- 
risdiction of  the  court  issuing  the  warrant: 
Ibid. 

78.  It  was  only  necessary  for  the  plaintiff 
to  prove  the  execution  of  the  bond,  and  his 
claim  or  demand  as  set  out  in  the  declaration, 
to  entitle  him  prima  facie  to  a  recovery :  Ibid. 

79.  Under  the  terms  of  the  present  water- 
craft  law  the  county  clerk's  approval  of  the 
bonds  offered  on  obtaining  restitution  of  a  ves- 
sel seized  for  debt  is  not  reviewable  by  the 
circuit  judge  upon  affidavits  contradicting 
the  evidence  on  which  the  bonds  were  ap- 
proved: Horn  v.  Wayne  Circuit  Judge,  89 
M.  15. 

(c)  AppeaU. 

80.  The  jurisdiction  of  the  supreme  court 
under  the  water-craft  law  is  properly  regarded 
as  appellate  and  not  original,  although,  by 
H.  S.  §§  8272,  8278,  a  new  hearing,  upon  new 
testimony  if  denied,  is  contemplated:  Oanoe 
v.  The  Jack  Robinson,  18  M.  456. 

81.  The  filing  of  an  appeal  bond  within  the 
time  prescribed  by  the  statute  (see  H.  S.  §8270) 
is  necessary  to  give  jurisdiction  on  an  appeal 
under  the  water-craft  law:  Canfield  v.  The 
City  of  Erie,  21  M.  160. 

82.  On  an  appeal  under  the  water-craft 
law,  the  case  must  be  certified  by  the  trial 
judge,  and  the  supreme  court  cannot  act  on  a 
mere  transcript  of  the  stenographer's  notes  of 
the  testimony  taken  on  the  trial  below :  Peo- 
ple's Ice  Co.  v.  The  Excelsior,  43  M.  886. 

83.  Proceedings  under  the  water-craft  law 
are  special,  and  differ  from  proceedings  in 
either  law  or  equity.  Such  causes  are  tried 
like  cases  at  common  law,  but  on  appeal  are  to 
be  tried  over  again,  and  the  appellate  court  is 
not  confined  to  the  evidence  taken  below: 
Ibid. 

84.  The  practice  as  to  taking  testimony  in 
appeal  cases  explained ;  and  where  the  appeal 
was  brought  under  a  misapprehension  as  to 
the  requirements  regarding  the  taking  of  testi- 
mony, additional  time  for  taking  testimony 
was  granted :  Ibid. 

86.  The  supreme  court  can  modify  a  decree 
in  these  proceedings  by  including  the  parties 
to  the  bonds :  Ibid. 
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SLANDER. 

L  What  constitutks. 

(a)  What  words  actionable, 

(b)  Malice. 

(c)  Repetition. 

II.  PSOCEDUBB. 

(a)  Parties. 

(b)  Pleadings. 

(c)  .Evidence. 

1.  Generally. 

2.  Evidence    in    aggravation; 

repetitions;  malice^ 

3.  Evidence  in  mitigation. 

(d)  Instructions. 

I.  What  constitutes. 
(a)  What  words  actionable. 

1.  To  say  of  another  "  be  baa  sworn  to  a 
damned  lie,  and  I  will  put  him  through  for  it 
if  it  costs  me  all  I  am  worth,"  is  actionable 
perse,  as  the  words  imply  that  the  party  has 
forsworn  himself  under  circumstances  ren- 
dering him  punishable :  Crone  v.  Angell,  14  M. 
840. 

2.  But  if  the  proceeding  is  mentioned  in 
which  the  false  swearing  is  alleged  to  have 
taken  place,  and  it  is  one  in  which  there  is  no 
authority  to  administer  an  oath,  the  by-stand- 
ers  must  be  supposed  cognizant  of  that  fact ; 
and  to  say  of  another  he  swore  to  a  lie  in 
such  a  proceeding  would  not  be  actionable 
perse:  Ibid. 

3.  To  charge  one  with  false  swearing  and 
with  having  been  indicted  before  the  grand 
jury  therefor  is  charging  him  with  the  crimi- 
nal offence  of  perjury,  and  is  actionable  as 
slander :  Brace  v.  Brink,  38  M.  91. 

4.  The  following  words  were  held  action- 
able per  se  and  presumptively  malicious: 
"  For  some  months  back  I  have  missed  things 
from  my  laundry  —  gentlemen's  wear.  Jennie 
[the  plaintiff]  has  stolen  them,  and  I  have 
come  to  search  your  house:"  Bell  v.  Fernald, 
71  M.  —  (July  11,  '88). 

6.  Imputing  want  of  chastity  to  a  woman  is 
actionable  per  se:  Burt  v.  McBain,  29  It  260. 

6.  A  charge  of  burning  one's  property  to 
defraud  insurers  is  actionable  per  se  whether 
one  is  actually  insured  or  not:  Fowler  v.  Gil- 
bert, 38  M.  293. 

7.  Whether  or  not  an  oral  slander  in  words 
that  would  be  actionable  as  a  libel  would  be 
actionable  without  proof  of  special  damage, 
quere:  Weiss  v.  Wkittemore,  28  M.  866. 

(b)  Malice. 

8.  Some  degree  of  malice  in  defendant  is 
necessary  to  sustain  an  action  for  slander. 


This  malice  is  sometimes  said  to  be  either  ex- 
press or  implied,  but  in  both  cases  it  is  actual 
malice  or  malice  in  fact,  the  difference  being 
only  in  the  mode  of  proof;  and  in  both  cases 
the  burden  of  making  this  proof  rests  upon 
plaintiff:  Huson  v.  Dale,  19  M.  17. 

9.  Express  malice  is  shown  by  some  affirm- 
ative proof  beyond  that  of  the  false  and  slan- 
derous words,  while  implied  malice  is  that 
which  is  naturally  inferred  as  a  presumption 
of  fact  from  the  proof  of  the  publication  of 
the  false  and  injurious  charge:  Ibid. 

10.  An  action  for  slander  to  title  must  be 
grounded  on  malice :  WalkUy  v.  Bostwick,  49 
M.874. 

11.  Where  the  evidence  in  an  action  for 
slander  was  sufficient  to  warrant  a  finding 
that  the  defendant  had  not  observed  due  cau- 
tion, and  had  assisted  considerably  in  spread- 
ing the  injurious  report,  it  was  held  not  error 
to  submit  to  the  jury  the  question  whether 
there  was  actual  malice  in  the  utterance,  even 
though  no  actual  design  to  injure  was  shown: 
Burt  v.  McBain,  29  M.  260. 

Further  as  to  malice,  see  infra,  H,  (c),  2. 

(o)  Repetition. 

12.  No  one  can  be  justified  in  repeating  a 
slander  unless  on  such  evidence  as  legiti- 
mately tends  to  establish  its  truth:  Proctor  v. 
Houghtaling,  87  H.  41. 

13.  The  circulation  of  vile,  defamatory  or 
slanderous  language  concerning  another,  and 
especially  concerning  a  woman's  chastity,  is 
not  excused  by  a  protest  at  the  time  of  disbe- 
lief, or  by  a  showing  that  those  who  had  beard 
the  slander  did  not  believe  it  to  be  true;  it  is 
actionable,  and  the  question  of  the  extent  of 
the  responsibility  is  for  the  jury,  and  not  to  be 
solved  by  any  presumption  of  harmlessness : 
Burt  v.  McBain,  29  M.  260. 

As  to  evidence  of  repetition,  see  infra,  U, 

(c),  a. 

II.  Pboobdubb. 

As  to  costs,  see  Costs,  §  40. 

(a)  Parties. 

14.  A  married  woman  may  bring  a  sole 
action  for  slander:  Leonard  v.  Pope,  27  M.  145. 

16.  A  husband  may  be  joined  as  defendant 
with  his  wife  in  an  action  for  slander  commit- 
ted by  her :  Burt  v.  McBain,  29  M.  260. 

(b)  Pleadings. 

16.  A  declaration  in  slander  contained  the 
usual  inducement,  without  the  averment  of 
any  extrinsic  facts  or  circumstances  showing 
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the  actionable  quality  of  the  words  spoken, 
except  that  the  plaintiff  was  postmaster  at  F., 
and  one  count  charged  the  defendant  with 
having  spoken  and  published  of  and  concern- 
ing the  plaintiff  as  postmaster,  etc.,  that  "  he 
did  not  think  Marlatt's  resignation  or  his  peti- 
tion had  gone  to  Washington ;  he  had  no  doubt 
they  were  embezzled  at  F. ;"  adding  by  in- 
nuendo ("  at  the  postoffice  at  F.,  of  which  the 
plaintiff  was  postmaster,  meaning  and  intend- 
ing thereby  that  the  plaintiff  had  delayed  and 
prevented  the  transmission  of  the  said  resigna- 
tion and  petition  to  the  postmaster-general  at 
Washington),"  etc.  Held,  that  the  count  was 
fatally  defective,  the  words  charged  to  have 
been  spoken  and  published  appearing  not  to  be 
actionable:  Taylor  v.  Kneeland,  1  D.  67. 

17.  The  words  would  have  become  action- 
able had  the  inducement  of  the  declaration 
further  averred  that  the  letters  or  papers  re- 
ferred to  were  placed  in  the  postoffice  at  F., 
or  entrusted  to  the  care  of  the  defendant  as 
postmaster  at  F.,  or  were  passed  through  said 
postoffice  to  their  place  of  destination;  since 
the  embezzlement  by  defendant  of  papers 
which  so  came  into  his  possession  is  made 
criminal:  Ibid. 

18.  Extrinsic  facts  or  circumstances  show- 
ing the  actionable  quality  of  words  not  ac- 
tionable per  se  must  be  directly  averred  in 
the  inducement  of  the  declaration :  Ibid. 

19.  The  office  of  an  innuendo  is  merely  to 
apply  the  different  parts  of  the  charge  con- 
tained in  the  words  to  the  different  facts  be- 
fore averred  in  the  inducement  Its  truth 
must  always  appear  from  precedent  aver- 
ments, and  it  must  be  supported  by  the  induce- 
ment and  colloquium:  Ibid. 

20.  The  omission  of  any  averment  in  a 
count  in  slander  that  the  defendant  mali- 
ciously published  the  matter  alleged  is  cured  by 
verdict,  though  it  would  be  fatal  on  special 
demurrer:  Ibid. 

21.  Where,  in  an  action  for  slander,  the 
declaration  set  forth  the  slanderous  words, 
averring  that  they  were  uttered  "  of  and  to 
the  plaintiff,"  no  colloquium  was  held  to  be 
necessary  that  they  were  uttered  ' '  of  and  con- 
cerning the  plaintiff:"  Osborn  v.  Forshee,Z2 
M.  209. 

22.  No  averment  of  special  damages  to 
show  a  cause  of  action  is  needed  where  want 
of  chastity  has  been  imputed  to  a  woman. 
The  plaintiff  may,  without  claiming  special 
damages,  show  that  in  consequence  of  the 
slander  she  has  been  excluded  from  the  soci- 
ety in  which  she  bad  moved,  and  was  affected 
in  mind  and  health:  Burt  v.  McBain,  29  M. 
260. 


28.  A  declaration  for  slander  in  charging 
plaintiff  with  burning  his  property  to  defraud 
insurers  need  not  aver  actual  insurance,  nor 
need  such  insurance  be  proved:  Fowler  v. 
Gilbert,  88  M.  292. 

24.  A  declaration  for  slander  should  be  de- 
murred to  if  the  averments  of  the  declaration 
are  not  formal  enough ;  and  if  the  language, 
set  forth  plainly,  shows  an  intention  to  slander 
in  the  way  complained  of,  it  will  be  held  suffi- 
cient if  not  demurred  to:  Ibid. 

Where  the  constitution  of  an  incorporated 
society  makes  slander  against  the  society  an 
offence,  something  analogous  to  slander  at  law 
is  meant ;  and  in  proceedings  against  a  mem- 
ber by  the  society  therefor  the  words  should 
be  set  forth:  See  Cobpokations,  §  169. 

25.  Formerly  the  notice  of  special  matters 
to  be  given  in  evidence  was  required  to  contain 
all  the  requisites  of  a  special  plea  in  bar ;  and 
where,  therefore,  to  a  declaration  in  slander  al- 
leging that  defendant  charged  plaintiff  with 
having  sworn  falsely,  defendant  pleaded  the 
general  issue,  and  gave  notice  that  he  would 
prove  on  the  trial "  that  the  plaintiff  was  guilty 
of  the  acts  charged  on  and  imputed  to  him  by 
the  defendant  in  the  several  conversations  in 
the  declaration  mentioned,  and  that  if  the 
words  were  uttered  and  published  as  charged  in 
the  declaration  the  defendant  had  good  reason 
for  uttering  and  publishing,  and  did  it  from 
good  motives  and  for  justifiable  ends,"  held, 
that  the  notice  was  fatally  defective,  especially 
in  omitting  any  averment  that  the  plaintiff 
wilfully  and  deliberately  swore  falsely :  Thomp- 
son v.  Bowers,  1  D.  821. 

26.  But  under  the  present  system  of  plead- 
ing (see  H.  S.  §  7868,  which  applies  to  actions 
for  slander  as  well  as  to  others)  a  notice  of 
justification  need  not  contain  the  substance  of 
a  special  plea  or  be  good  on  general  demurrer ; 
but  it  is  enough  if  it  briefly  states  the  precise 
nature  of  the  matter  of  defence':  Cresinger  v. 
Seed,  26  M.  460. 

(o)  Evidence. 
1.  Generally. 

27.  It  is  not  proper,  in  an  action  for  slan- 
der, to  prove  the  utterance  of  slanderous 
words  by  reading  to  the  witness  the  words  as 
laid  in  the  declaration  and  by  then  interro- 
gating him  with  regard  to  them;  nor  is  it 
within  the  circuit  judge's  discretion  to  permit 
such  mode  of  examination :  Osborn  v.  Forshee, 
22  M.  209. 

28.  The  testimony  of  a  witness  that  he  had 
uttered  certain  words  alleged  to  be  slander- 
ous is  so  far  privileged  that  it  cannot  be  used 
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as  an  admission  of  the  slander  in  an  action 
therefor  against  himself:  Ibid. 

29.  In  an  action  of  slander  for  words  in  a 
letter  which  contains  nothing  on  its  face  to 
show  that  it  is  privileged,  the  burden  of  proof 
is  on  defendant  to  show  that  it  is  so;  and 
where  it  was  a  reply  to  one  written  to  defend- 
ant which  defendant  had  not  introduced, 
raising  no  objection,  meanwhile,  to  plaintiffs 
failure  to  call  for  it,  defendant  cannot,  on  the 
basis  of  any  presumption  that  his  letter  was 
strictly  responsive  to  the  other,  raise  the  ques- 
tion of  its  admissibility  unaccompanied  by  the 
other  by  a  request  to  charge  that  if  it  was  thus 
strictly  responsive  and  without  malice,  and 
written  in  the  ordinary  course  of  business,  he 
is  entitled  to  a  verdict :  Day  v.  Backus,  81  M. 
241. 

80.  A  count  in  slander  alleging  that  the  de- 
fendant uttered  and  published  that  the  plaint- 
iff, who  was  postmaster  at  F.,  embezzled 
certain  papers,  is  not  supported  by  proof  that 
be  said  he  had  no  doubt  that  the  papers  were 
embezzled  at  F.,  or  he  thought  that  the  papers 
were  embezzled  at  the  poetomce  at  F. :  Taylor 
v.  Kneeland,  1  D.  67. 

31.  Slanderous  words,  uttered  in  a  condi- 
tional or  hypothetical  statement,  will  not  sup- 
port an  averment  of  slanderous  words  laid  as 
a  positive  and  direct  assertion:  Evarts  v. 
Smith,  19  H.  65. 

32.  The  rule  that  the  use  of  slanderous 
words  must  be  proved  as  alleged  in  the  dec- 
laration does  not  exclude  proof  of  other  words 
not  changing  their  effect :  Brown  v.  Barnes, 
89  M.  811. 

33.  The  pecuniary  standing  of  defendant  in 
an  action  for  slander  may  be  shown  to  prove 
the  influence  his  word  would  have  in  the 
community ;  but  the  jury  must  be  cautioned 
against  allowing  such  evidence  to  carry  too 
much  weight  or  in  itself  to  swell  the  amount 
of  damages :  Ibid. 

34.  In  an  action  for  slander  it  is  not  com- 
petent to  ask  a  witness  who  has  testified  to  a 
conversation  held  with  defendant  since  the 
suit  began  what  he  understood  defendant  to 
mean  by  his  remarks.  That  is  a  question  for 
the  jury :  Cresinger  v.  Reed,  25  M.  450. 

35.  In  an  action  for  slander  there  is  no 
error  in  refusing  to  admit  a  neighbor's  testi- 
mony that  he  never  heard  it:  Brown  v. 
Barnes,  89  M.  211. 

36.  A  witness  called  to  prove  the  speaking 
of  slanderous  words  upon  which  suit  was 
brought  was  required  on  cross-examination  to 
Btate  the  following  remark  of  the  plaintiff's: 
"  God  knows  if  H.  [the  defendant]  beats  me 
in  this  trial  I  am  going  to  carry  it  up  higher. 


I  am  going  to  beat  him  and  I  hope  I  will;  then 
he  will  have  to  move  out  and  I  take  possession 
of  the  premises."  Held  error,  for  irrelevancy, 
though  it  might  perhaps  have  been  proper 
cross-examination  of  the  plaintiff  if  on  the 
witness  stand:  Proctor  v.  Boughtaling,  87 
M.  41. 

37.  In  an  action  for  slander  in  charging 
plaintiff  with  being  a  woman  of  gross  un- 
chastity  her  character  for  chastity  can  only  be 
assailed  by  testimony  of  general  reputation, 
and  not  by  proof  of  particular  acts  or  partic- 
ular suspicions :  Ibid. 

88.  The  plaintiff  in  an  action  for  slander 
cannot  introduce  evidence  of  his  general  good 
character  and  reputation  unless  it  has  been 
attacked ;  and  this  is  so  even  though  on  cross- 
examination  inquiries  have  been  made  of  him 
as  to  specific  facts  that  may  tend  to  affect  his 
good  character:  Hitchcock  v.  Moore,  70  M.  112 
(April  27, '88). 

89.  A  slander  is  admitted  to  be  false  if  there 
is  no  plea  of  justification,  and  evidence  of  its 
truth  is  inadmissible.  But  where  such  proof 
was  inadvertently  admitted,  it  was  held  proper 
to  let  it  be  answered :  Fowler  v.  Gilbert,  88  M. 
292. 

40.  In  an  action  for  slander  in  accusing 
plaintiff  of  burning  defendant's  barn,  the  plea 
of  the  general  issue  does  not  raise  the  question 
whether  plaintiff  burnt  it  or  not;  and  evidence 
of  threats  by  plaintiff  that  the  barn  would  be 
burned  are  not  admissible,  except  to  show  the 
bias  of  plaintiff,  or  in  mitigation  of  damages, 
if  communicated  to  defendant  before  the  al- 
leged slanderous  words  were  spoken ;  nor  was 
it  proper  for  defendant's  counsel  in  arguing 
the  case  to  the  jury  to  state  that  such  threats 
showed  that  plaintiff  burned  the  barn :  Hitch- 
cock v.  Moore,  70  M.  112. 

41.  Irrelevant  slanders  are  not  admissible 
in  evidence  by  way  of  colorable  justification : 
Proctor  v.  Houghtaling,  87  M.  41. 

42.  Suit  was  brought  for  slander  upon  a 
charge  that  plaintiff  had  burned  his  property 
to  defraud  insurers.  Held,  that  proof  of  al- 
leged frauds  by  him  against  third  persons 
concerning  agreements  regarding  insurance 
was  inadmissible:  Fowler  v.  Gilbert,  88  M. 
292. 

2.  Evidence   in  aggravation;  repeti- 
tions; malice. 

43.  The  plea  or  notice  of  justification  is  not, 
though  unsustained  by  proof,  evidence  of 
malice  and  an  aggravation  of  the  damages: 
Huson  v.  Dale,  19  M.  17;  Proctor  v.  Hough- 
taling, 87  M.  41. 
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44.  In  an  action  for  Blander,  plaintiff,  after 
having  proved  the  words  alleged,  may  give  in 
evidence  other  slanderous  words  of  like  im- 
port, with  a  view  to  show  defendant's  malice : 
Thompson  v.  Bowers,  1  D.  831. 

45.  In  an  action  of  slander,  evidence  may 
be  given  of  repetitions  of  the  same  slander  to 
enhance  the  damages.  Such  repetitions  con- 
stitute practically  one  slander,  aggravated  by 
the  enlarged  circulation ;  and  a  judgment  in 
such  a  case  is  a  bar  against  any  further  action 
for  any  such  repetition  open  to  proof  on  the 
trial :  Leonard  v.  Pope,  27  M.  145. 

46.  In  an  action  for  slander  it  is  proper  to 
prove  the  defendant's  admission  that  she 
"supposed  she  had  repeated  the  story:"  Burt 
v.  McBain,  29  M.  260. 

47.  Evidence  of  the  repetition  of  a  slander 
is  admissible  in  aggravation  of  damages ;  so  is 
any  evidence  of  actual  malice:  Fowler  v.  Gil- 
bert, 33  M.  292. 

48.  The  rule  that  repetitions  of  a  slander 
may  be  proved  to  show  malice  does  not  limit 
the  evidence  to  verbatim  repetitions,  but  al- 
lows proof  of  substantially  similar  slanders 
likely  to  make  the  same  impression  on  the 
community:  Brown  v.  Barnes,  39  M.  211. 

49.  Evidence  is  admissible  of  charges  of  the 
same  slanderous  nature  as  those  relied  on  and 
made  to  the  plaintiff  himself,  whether  alone 
or  in  the  presence  of  others :  Fowler  v.  Gil- 
bert, 38  M.  292. 

60.  A  witness  to  the  uttering  of  slanderous 
words  cannot  testify  that  he  had  heard  the 
same  and  similar  remarks  extending  over  a 
period  not  limited  to  the  time  before  the 
slander,  and  not  shown  to  have  led  to  the  de- 
fendant's belief  in  the  truth  of  what  he  had 
said:  Proctor  v.  Houghtaling,  87  M.  41. 

51.  Words  spoken  by  defendant  after  the 
commencement  of  the  suit  are  not  admissible 
in  evidence  to  show  malice,  unless  they  ex- 
pressly refer  to  those  which  are  the  subject- 
matter  of  the  action,  and  do  not  constitute  a 
distinct  calumny  for  which  the  plaintiff  would 
have  a  separate  right  of  action:  Taylor  v. 
Kneelrmd,  1  D.  87. 

62.  In  an  action  of  slander  it  is  admissible 
in  proof  of  malice  to  show  that  the  defendant 
had  admitted  that  the  charge  complained  of 
would  not  have  been  started  if  plaintiff  had 
dealt  with  him  differently :  Fowler  v.  Gilbert, 
88  M.  292. 

3.  Evidence  in  mitigation. 

68.  Where  there  is  no  justification  for  slan- 
der there  may  be  matters  in  mitigation,  but 
as  these  form  no  absolute  defence  they  are  not 


put  in  issue ;  the  only  issues  are  publication 
and  justification:  Proctor  v.  Houghtaling,  87 
M.  41. 

54.  Evidence  of  the  truth  or  tending  to 
prove  the  truth  of  the  slanderous  words  is  in- 
admissible under  the  general  issue  in  mitiga- 
tion of  damages.  So  also  is  evidence  that  the 
specific  facts  in  which  the  slander  consisted 
were  communicated  to  defendant  by  third 
persons:  Thompson  v.  Bowers,  1  D.  821. 

66.  To  rebut  malice  and  thus  to  mitigate 
damages,  though  not  to  establish  a  defence,  it 
is  competent  to  show  under  the  general  issue 
that  at  the  time  the  words  were  spoken  de- 
fendant reasonably  believed  them  to  be  true. 
Facts  which  may  tend  to  establish  the  truth 
of  the  words  are  not  for  that  reason  inadmis- 
sible under  the  general  issue.  If  they  tend  to 
rebut  malice  and  are  offered  for  that  purpose 
only,  and  are  not  such  as  might  be  pleaded  in 
justification,  they  are  admissible.  (Disapprov- 
ing, so  far,  supra,  §  54):  Huson  v.  Dalg  19 
M.17. 

66.  Evidence  offered  in  mitigation  under 
the  general  issue  must  be  treated  as  involving 
a  conclusive  admission  that  the  words  are  not 
in  fact  true;  but  the  defendant  may  show 
that  he  believed  them  to  be  true,  and  intro- 
duce facts  to  show  the  grounds  of  such  belief : 
Ibid. 

5  7 .  Defendant  may  show,  under  the  general 
issue  in  mitigation  of  damages,  that  previous 
to  the  publication  of  the  slanderous  words  by 
himself  reports  to  the  same  effect  were  in 
common  circulation  in  the  vicinity  of  plaint- 
iff's residence,  and  were  communicated  to  de- 
fendant: Farr  v.  Rasco,  9  M.  853. 

58.  Where  a  witness  for  plaintiff  in  slander 
had  testified  to  the  speaking  of  the  words  by 
defendant,  and  on  cross-examination  had 
stated  that  she  had  previously  heard  the  story 
from  others,  it  is  proper,  on  re-examination, 
to  ask  from  whom  Bhe  heard  it  If  the  object 
was  to  mitigate  damages  by  showing  that  de- 
fendant had  only  repeated  a  common  rumor, 
its  prevalence  became  a  proper  subject  of  in- 
quiry, and  plaintiff  had  a  right,  if  possible,  to 
trace  it  back  to  defendant:  Burt  v.  McBain, 
29  M.  260. 

68.  In  an  action  of  slander,  in  which  plaint- 
iff was  an  infant  suing  by  her  next  friend,  it 
was  held  not  error  to  exclude  evidence  that, 
on  the  trial  of  a  former  cause  between  the 
same  parties  on  the  same  subject-matter,  the 
parties  came  to  and  executed  an  understanding 
that  the  two  defendants  should  under  oath 
disclaim  all  belief  in  the  reports,  and  that  this 
should  be  considered  a  satisfaction  of  the 
plaintiff's  cause  of  action  and  the  suit  should 
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be  discontinued ;  it  was  not  admissible  in  mit- 
igation of  damages,  as  a  retraction  or  apology, 
or  as  proving  an  accord  and  satisfaction :  Ibid. 

60.  Where  the  words  are  actionable  in 
themselves,  and  general  damages  only  are 
claimed,  defendant  is  not  entitled  to  show  in 
mitigation  of  damages  under  the  general  issue 
that,  "  during  the  six  years  prior  to  the  suit, 
inveterate  feelings  of  hostility  had  existed 
between  the  plaintiff  and  the  defendant,  and 
that  the  plaintiff  had  taken  every  opportunity 
to  irritate  the  defendant : "  Porter  v.  Hender- 
son, 11  M.  20. 

61.  Where  the  action  is  for  charging  plaint- 
iff with  perjury,  evidence  cannoj  be  given  by 
defendant  that,  on  an  occasion  not  appearing 
to  have  any  connection  with  the  matter  in 
controversy,  the  plaintiff  called  him  a  liar  and 
a  perjured  wretch:  Ibid. 

62.  Nor,  where  general  damages  only  are 
claimed,  is  evidence  admissible  in  mitigation 
of  damages  that  plaintiff  has  stated  the  slan- 
der did  him  no  damage :  Ibid. 

63.  Defendant  cannot  give  evidence  under 
the  general  issue  of  a  threat  by  the  plaintiff 
"  that  he  would  ruin  and  drive  him  out  of 
town ; "  which  threat  came  to  the  knowledge 
of  the  defendant  previous  to  the  speaking  of 
the  words  alleged  to  be  slanderous :  Mayer  v. 
Pine,  4  M.  409. 

64.  Common  reports  in  circulation  in  re- 
gard to  the  plaintiffs  being  suspected,  previous 
to  the  speaking  of  slanderous  words,  of  hav- 
ing committed  the  crime  imputed  to  him, 
cannot  be  given  for  the  purpose  of  contradict- 
ing the  statement  in  the  declaration  that  he 
had  not  been  suspected,  until  the  speaking  of 
the  words,  of  being  guilty  of  the  offence 
charged:  Ibid. 

65.  A  slanderous  remark  that  is  not  proved 
must  be  held  false,  and  the  party  guilty  of  it 
cannot  rely  in  mitigation  upon  facts  that  had 
nothing  to  do  with  his  belief  when  he  uttered 
it:  Proctor  v.  Houghtaling,  87  M.  41. 

66.  Where  the  words  were  "  he  stole  my 
horse,"  held,  that  defendant  might  give  evi- 
dence in  mitigation  of  his  belief  in  the  charge, 
though  the  horse  referred  to  belonged  not  to 
defendant  but  to  his  wife:  Huson  v.  Dale,  10 
M.17. 

67.  In  an  action  for  slander,  in  stating  that 
plaintiff  stole  defendant's  horse,  it  is  inad- 
missible to  introduce  the  record  of  a  criminal 
complaint  made  against  plaintiff  and  others 
by  defendant's  wife  for  stealing  the  horse 
which  was  .described  in  the  complaint  as  her 
property),  and  the  proceedings  under  the  same, 
showing  that  plaintiff,  with  the  other  parties 
charged  with  the  offence,  was  discharged  on 

Vol.  11-84 


the  evidence  given  for  the  people.  Suoh  record 
could  have  no  tendency  to  rebut  malice  or  to 
mitigate  damages :  Ibid. 

(d)  Instructions. 

68.  In  an  action  for  slander  in  imputing 
want  of  chastity  to  plaintiff  (a  young  woman), 
instructions  were  held  not  objectionable  as  as- 
suming facts  not  proved,  in  speaking  of  plaint- 
iff as  a  sensitive  girl,  who  had  suffered  in 
consequence  of  the  slander,  and  in  calling  at- 
tention to  the  relative  situation  of  the  parties, 
eta :  Burt  v.  MoBain,  29  M.  260. 

69.  It  is  not  error  to  submit  to  the  jury  the 
question  whether  there  was  actual  malice  in 
the  utterance  of  slander,  where  the  evidence  is 
sufficient  to  warrant  a  finding  that  due  cau- 
tion has  not  been  observed  by  defendant,  and 
that  she  has  assisted  considerably  in  spreading 
the  injurious  report,  even  though  no  actual 
design  to  injure  is  shown:  Ibid. 
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9.  Forfeiture;  default;  when  time 

essential, 
(o)  Laches. 

(d)  Preliminary  conditions. 

(e)  For  and  against  whom  granted. 
IL  Plbaodio  amd  PBAonca. 

(a)  Parries. 

(b)  Pleadings. 

(c)  Decree. 

L   WHIN  GBANTKD  OB  BBFTTSBD. 

(a)  In  general. 

1.  Courts  of  equity  do  not  as  a  matter  of 
course  decree  specific  performance  of  con- 
tracts, but  exercise  a  sound  discretion  in  view 
of  all  the  facts  of  the  case,  which  discretion  is 
judicial,  not  arbitrary:  McMurtrie  v.  Ben- 
nette,  H.  124;  Weed  v.  Terry,  2  D.  844;  Smith 
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r.  Lawrence,  15  M.  499;  Rust  v.  Conrad,  47 
M.  449. 

2.  Specific  performance,  even  of  a  binding 
contract,  is  not  a  matter  of  right :  Chambers 
v.  Livermore,  15  M.  881. 

8.  Specific  performance  is  not  always  a 
matter  of  absolute  right,  and  he  who  insists 
on  it  must  make  out  a  complete  equity :  Chap- 
man v.  Morgan,  55  M.  134. 

4.  On  a  contract  for  the  construction  of  a 
vessel  and  the  conveyance  of  one-half  thereof, 
a  specific  unvalued  chattel  was  paid  in  ad- 
vance, and  the  peculiar  provisions  of  the  con- 
tract were  such  that  specific  performance 
would  remedy  a  breach  more  adequately  than 
damages.  Held,  that  performance  might  be 
decreed :  Peer  v.  Kean,  14  M.  854. 

6.  B.  contracted  to  buy  lands  of  H.  and  to 
sell  the  same  to  M.,  whom  he  put  in  posses- 
sion. While  there  was  still  something  due  B. 
from  M.,  H.,  instead  of  conveying  the  land  to 
b.,  conveyed  it  to  M.,  who  was  irresponsible. 
Held,  that  B.,  who  was  thus  deprived  of  his 
security  for  ultimate  payment  from  M.,  had 
an  equitable  right  to  require  of  M.  a  convey- 
ance to  himself  (B.)  in  specific  performance  of 
the  contract  made  with  him  (B.)  by  H. ;  such 
conveyance  would  simply  place  the  parties 
where,  by  their  contracts,  they  had  agreed  to 
place  themselves ;  and  as  B.  had  a  right  to  in- 
sist that  he  be  allowed  to  retain  the  specific 
security  he  contracted  for,  and  that  he  be  not 
turned  over  to  the  contingencies  of  successive 
suits  at  law  after  bis  demand  had  matured, 
the  remedy  in  equity  was  alone  adequate: 
Bird  v.  Hall,  80  M.  874. 

6.  That  the  contract  fixes  a  penalty  for  non- 
performance is  no  objection  to  specific  per- 
formance: Daily  v.  Litchfield,  10  M.  29. 

7.  Specific  performance  cannot  be  granted 
where  a  son  who  had  orally  agreed  to  support 
his  parents  in  consideration  of  his  being  en- 
titled to  a  conveyance  from  them  of  whatever 
estate  he  might  acquire  out  of  the  farm  profits 
beyond  what  they  owned  at  the  time,  had  all 
such  property  as  he  purchased  from  time  to 
time,  and  so  had  under  his  control,  conveyed 
to  his  mother,  who  would  not  reconvey  to 
him  when  he  asked  her  to :  Bumpus  v.  Bumpus, 
58  M.  846. 

8.  Where  both  parties  to  a  bill  for  specific 
performance  proceeded  without  objection 
upon  a  hypothesis  that  would  make  a  subse- 
quent deed  given  by  the  vendor  to  his  co- 
defendants  a  cloud  upon  the  title,  the  supreme 
court,  though  holding  such  deed  of  no  force, 
and  that  complainants'  remedy  at  law  was 
ample,  affirmed  a  decree  requiring  defendants 
to  release  to  complainants,  but  without  costs 


to  either  party:  Raymond  v.  Shawboose,  34  M. 
142. 

9.  A  mere  agreement  to  arbitrate  cannot  be 
enforced  specifically:  McOunn  v.  Hanlin,  29 
M.  476. 

10.  Where  defendant  in  a  bill  for  specific 
performance  has  a  claim  for  managing  the 
property,  this  may  be  compensated  by  proper 
allowance;  and  this  course  should  be  followed 
rather  than  to  defeat  the  bill,  especially  in  a 
case  where  the  compensation  is  to  be  retained, 
and  not  to  be  paid  over  by  complainant :  Hunt 
v.  Thorn,  2  M.  218. 

11.  The  vendee  in  a  land  contract  cannot 
be  compelled ,  by  a  bill  for  specific  performance, 
to  accept  a  doubtful  title,  and  no  agreement 
can  be  enforced  that  would  require  such  ac- 
ceptance unless  specially  bargained  for:  Pow- 
ell v.  Conant,  33  M.  396. 

12.  If  the  vendor  can  make  title  to  an  un- 
divided interest  only  in  lands  agreed  to  be 
conveyed,  the  purchaser  may  pay  a  propor- 
tionate part  and  have  specific  performance  to 
that  extent,  unless  there  are  peculiar  equi- 
table reasons  to  the  contrary :  Covell  v.  Cole,  16 
M.238. 

(b)  Matters  relating  to  the  contract. 

1.  Illegality  or  impracticability. 

18.  A  court  of  equity  will  not  decree  a 
specific  performance  of  an  illegal  contract: 
Quirk  v.  Thomas,  6  M.  76,  98,  109. 

14.  A  contract  of  purchase  by  a  bank  in 
violation  of  its  charter  will  not  be  enforced  in 
its  favor :  Bank  of  Michigan  v.  Niles,  W.  99, 
1  D.  401. 

15.  Equity  will  not  decree  the  specific  exe- 
cution of  a  written  contract  for  the  sale  of 
land  made  by  a  special  agent  who  has  ex- 
ceeded his  authority:  Chamberlinv.  Darragh, 
W.  149. 

16.  And  where  the  agent  acted  for  his 
trustee  in  selling  the  land,  and  the  bill  charged 
that  the  contract  was  made  by  him  as  agent 
for  the  trustee,  it  was  held  that  he  could  not 
be  required  to  convey  his  equitable  interest 
as  cestui  que  trust,  notwithstanding  the  con- 
tract did  not  on  its  face  disclose  the  agency : 
Ibid. 

17.  If  a  case  is  one  in  which  either  the  pro- 
visions of  the  contract  or  the  law  would  per- 
mit to  a  party  the  option  to  nullify  a  de- 
cree for  specific  performance,  should  one  be 
granted,  the  court  will  not  do  a  vain  thing 
by  granting  one:  Rust  v.  Conrad,  47  M.  449. 

18.  Where,  therefore,  a  contract  for  a  lease 
contained  a  provision  -that  the  lease,  when 
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given,  might  at  any  time  be  terminated  by 
the  leasees,  either  as  to  the  whole  of  the  land 
or  a  part  thereof,  on  giving  thirty  days'  no- 
tice, held,  that  this  option  is  a  conclusive 
answer  to  a  bill  by  those  who  would  be  lessees 
for  the  specific  performance  of  the  contract: 
Ibid. 

19.  Specific  performance  of  an  expired 
lease  may  be  granted  where  the  parties  may 
have  rights  requiring  its  determination: 
Switzer  v.  Gardner,  41  M.  164. 

20.  Where  an  agreement  to  enter  into  a 
partnership  is  silent  as  to  the  duration  thereof, 
it  will  not  be  specifically  enforced,  since  such 
a  partnership  might  be  dissolved  at  the  will 
of  either  partner  as  soon  as  formed :  Buck  v. 
Smith,  29  M.  166. 

21.  Courts  of  equity  cannot  assume  to 
specifically  enforce  an  agreement  to  enter  into 
a  copartnership,  and,  as  a  member  of  the 
firm,  to  exercise  for  it  personal  skill  and 
judgment  in  the  control  and  management  ac- 
cording to  the  shifting  needs  of  property  and 
business ;  they  will  not,  therefore,  enforce  the 
other  side  of  such  a  contract :  Ibid. 

22.  A  decree  for  specific  performance  is 
impracticable  where  the  contract  is  for  the 
support  of  a  parent  in  consideration  of  his  de- 
vising his  land  to  the  child,  and  involves  con- 
tinuous duties  that  a  court  of  equity  cannot 
regulate,  and  a  conveyance  by  will,  which  no 
court  can  compel:  Bourget  v.  Monroe,  58  M. 
568. 

23.  A  condition  that  a  railroad  company 
shall  build  and  maintain  a  station-house  on 
land  conveyed,  suitable  for  the  convenience  of 
the  public,  and  that  trains  shall  stop,  freight 
and  passengers  be  taken,  etc. ,  is  not  specifically 
enforceable;  courts  cannot  manage  railroad- 
ing details:  Blanchard  v.  Detroit,  L.&L.  M. 
R.  Co.,  81  M.  43. 

24.  Specific  performance  will  seldom  be 
granted  where  there  is  not  a  mutual  liability 
to  the  jurisdiction,  or  where  the  court  has 
not  the  means  of  seeing  that  its  decree  shall 
be  carried  out:  Voorhies  v.  Friabie,  26  M.  476. 

2.  Unconscionable  agreements;  want 
of  equity;  inequality;  inadequate 
consideration. 

26.  Specific  performance  of  unconscionable 
contracts  will  not  be  enforced:  Chamber*  v. 
Livermore,  16  M.  881 ;  Myer  v.  Bart,  40  11 
517. 

26.  Specific  performance  will  be  refused 
where  it  is  clearly  inequitable  to  grant  it: 
Munch  v.  Shabel,  87  M.  166. 

27.  Although  equity  has  power  to  correct  a 


clerical  mistake  in  an  award  and  to  decree 
specific  performance,  such  performance  will 
not  be  enforced  where  there  are  equitable  ob- 
jections :  Buys  v.  Eberhardt,  8  M.  584. 

28.  Complainant  purchased  an  interest  in 
certain  patents  at  auction,  with  full  notice  of 
certain  claims  and  encumbrances.  The  en- 
cumbrancer's title  was,  under  the  patent  laws, 
invalid.  On  a  bill  for  specific  performance, 
claiming  an  absolute  assignment  of  entire  in- 
terest, held,  the  complainant  could  not  thus 
demand  unconscientious  advantages  beyond 
those  he  had  a  right  to  expect  when  the  sale 
was  made :  Eames  v.  Eames,  16  M.  848. 

29.  If  the  contract  is  unequal,  if  its  consid- 
eration is  inadequate,  if  it  contains  unreason' 
able  provisions,  or  if  there  are  indications  of 
overreaching  or  unfairness,  a  court  of  equity 
will  refuse  to  interfere  for  specific  perform- 
ance and  leave  the  party  to  his  remedy  at  law: 
Rust  v.  Conrad,  47  M.  449. 

SO.  A.  and  B.,  having  mutual  claims  de- 
rived from  distinct  sources  to  land  the  title  of 
which  .depended  upon  a  release  or  confirma- 
tion to  be  obtained  from  the-  United  States, 
entered  into  a  sealed  agreement,  reciting  their 
respective  claims  and  agreeing  to  share  equally 
in  the  land  if  the  title  should  be  confirmed,  or 
in  the  money  or  compensation  which  might 
be  awarded  in  lieu  of  it.  The  claim  having 
been  subsequently  confirmed,  and  A.  having 
obtained  a  patent  in  his  own  name,  B.'s  heirs 
filed  a  bill  for  specific  performance.  Held, 
that  as  the  agreement  recited  fully  the  re- 
spective interests  of  the  parties  in  the  estate, 
A.  could  not  excuse  himself  from  a  specific 
performance  on  the  ground  of  A.'s  inequality 
of  interest  at  the  time  of  making  the  agree- 
ment: Hunt  v.  Thorn,  2  M.  218. 

81.  A  farm  was  purchased  at  $10,000,  of 
which  $1,000  was  to  be  paid  down  and  a  mort- 
gage given  for  the  balance  payable  in  ten 
years.  The  purchaser  was  to  be  at  liberty  to 
make  sales  from  the  land,  and  to  have  the 
parcel  sold  released  from  the  mortgage  on 
paying  a  sum  proportionate  to  the  quantity 
sold.  It  appeared,  however,  that  Borne  parts 
of  the  farm  were  greatly  more  valuable  than 
others,  and  that  the  purchaser  was  not  bound 
personally  to  make  payment  Held,  that  the 
contract  was  unequal  and  unreasonable,  and 
equity  would  not  enforce  it:  Chambers  v. 
Livermore,  15  M.  881. 

82.  Suit  for  specific  performance  was 
brought  against  one  who  had  agreed  to  con- 
vey, but  refused  to  execute  a  deed  on  the 
ground  that  his  title  was  subject  to  a  reserva- 
tion of  mineral  rights  of  which  complainant 
knew,  but  be  himself  did  not,  at  the  time  of 


Digitized  by 


Google 


532 


SPECIFIC  PERFORMANCE,  I  (b),  8,  3. 


making  the  agreement,  and  that  complainant 
bad  told  bim  that  it  was  not  necessary  to  ex- 
pressly except  a  certain  easement  that  was 
appurtenant  to  bis  homestead.  It  was  not 
shown  that  complainant  had  acted  fraud- 
ulently. Complainant  consented  to  accept 
performance  in  precise  accordance  with  de- 
fendant's maximum  claims,  and  to  take  a  deed 
reserving  the  easement  and  excepting  the 
right  to  minerals,  and  a  decree  was  made  ac- 
cordingly, without  costs  to  either  party.  Held, 
that  defendant  could  not  complain:  Anderson 
v.  Kennedy,  51  M.  467. 

S3.  As  a  general  rule,  inadequacy  of  con- 
sideration is  no  defence  to  specific  perform- 
ance: Chambers  v.  Livermore,  15  M.  881. 

34.  But  where  the  price  agreed  for  in  the 
contract  greatly  differs  from  the  value,  it  is 
an  ingredient  which,  associated  with  others, 
will  contribute  to  prevent  the  interference  of  a 
court  of  equity :  Wallace  v.  Pidge,  4  M.  570. 

35.  Inadequacy  of  price,  when  it  is  so  gross 
and  palpable  as  of  itself  to  appear  evidence  of 
actual  fraud,  may  be  sufficient  to  induce  the 
court  to  stay  the  exercise  of  its  discretionary 
power  to  enforce  a  specific  performance  and 
leave  the  party  to  his  remedy  at  law ;  but  in- 
adequacy of  price  merely,  without  being  such 
as  to  prove  fraud  conclusively,  is  not  a  good 
objection  to  specific  performance :  Burtch  v. 
Hogge,  H.  81. 

36.  The  question  of  enforcing  specific  per- 
formance of  a  voluntary  contract  considered 
by  a  divided  court:  Quirk  v.  Thomas,  6  M.  76. 

3.  Mutuality;  completeness. 

37.  The  contract  sought  to  be  enforced 
must  be  mutual,  and  the  tie  reciprocal,  or 
equity  will  not  enforce  performance :  MeMur- 
trie  v.  Bennette,  IL  134. 

38.  As  a  general  rule  a  court  of  equity  will 
not  decree  a  specific  performance  where  the 
remedy  is  not  mutual,  and  one  party  only  is 
bound  by  the  agreement:  Hawlcy  v.  Sheldon, 
H.  480. 

39.  A  bill  will  not  lie  to  enforce  specifically 
the  giving  of  a  loan  where  there  was  no  com- 
plete agreement,  but  only  a  misleading  repre- 
sentation that  means  would  be.  furnished  to 
enable  complainant  to  redeem  from  a  mort- 
gage: Wilson  v.  Eggleston,  87  M.  857. 

40.  C.  paid  M.  ten  dollars  for  the  refusal 
until  February  1  of  certain  land  at  $1,000  or 
such  other  sum  as  should  then  be  agreed  on. 
If  M.  should  have  another  offer  of  the  same 
sum,  C.  was  to  make  up  his  mind  in  ten  days, 
and  in  ten  days  more  pay  for  the  land  or  lose 
it.    Afterward  C.  tried  to  induce  M.'s  agent  to 


persuade  M.  to  sell  for  less.  On  January  89  he 
wrote  the  agent  that  he  was  ready  to  pay  over 
the  money  as  he  had  talked  as  soon  as  he  should 
get  the  deed.  The  agent  received  this  letter  Feb- 
ruary 1,  and  on  February  5  replied  that  he  did 
not  regard  it  as  an  offer  to  carry  out  the  con- 
tract and  that  M.  would  not  take  less  than 
$1,000.  Next  day  the  agent  was  offered  that 
sum  by  another  man  and  accepted  it.  The 
agent  had  also  notified  C.  on  January  80  that  M. 
would  not  take  less,  and  on  February  8  M.  had 
answered  in  a  somewhat  ambiguous  letter  that 
might  perhaps  indicate  a  purpose  to  accept. 
Held,  that  there  were  no  equities  which  would 
enable  C.  to  maintain  against  M.  a  bill  for  spe- 
cific performance:  Chapman  v.  Morgan,  55  M. 
184. 

41.  Equity  will  not  enforce  specific  per- 
formance of  a  contract  upon  one  side  where 
the  duties  to  be  performed  on  the  other  side 
are  such  as  to  be  incapable  of  being  specifically 
enforced:  Buck  v.  Smith,  89  M.  166. 

42.  Courts  cannot  perfect  or  enforce  con- 
tracts from  which  essential  details  are  omitted : 
Gates  v.  Gamble,  58  M.  181. 

43.  A  court  of  equity  cannot  enforce  a  con- 
tract specifically  unless  it  can  be  done  mut- 
ually and  completely  and  so  as  to  secure  sub- 
stantially beyond  question  all  that  the  parties 
contemplate:  Bourget  v.  Monroe,  58  M.  563. 

44.  In  suit  for  specific  performance  of  a 
parol  contract  to  convey  lands  an  objection  on 
the  ground  of  want  of  mutuality  is  of  no  force 
if  the  part  of  the  contract  difficult  of  enforce- 
ment has  actually  been  fulfilled:  Welch  v. 
Whelpley,  68  M.  15. 

45.  Specific  performance  cannot  be  com- 
pelled except  of  a  completed  agreement;  it 
cannot  be  had  upon  a  memorandum  that 
merely  states  terms  which,  if  accepted,  would 
be  the  foundation  of  further  treaty  between 
the  parties  with  reference  to  essential  particu- 
lars: Wardell  v.  Williams,  68  M.  50. 

46.  There  is  no  absolute  equity  to  enforce  a 
contract  not  mutually  complete ;  so  held  where 
two  parties  contracted  to  exchange'  lands, 
which  agreement  was  reduced  to  writing,  but 
where  the  writing  omitted  the  condition  that 
one  of  the  parties  was  to  receive  $500  as  a  fur- 
ther consideration  for  the  exchange:  Hall  v. 
Loomis,  68  M.  709. 

47.  Specific  performance  of  a  land  contract 
may  be  refused  for  want  of  mutuality  where 
it  is  so  drawn  as  to  leave  it  optional  with  the 
grantor  to  retain  or  convey  the  property: 
Maynard  v.  Brown,  41  M.  898. 

48.  A  contract  to  exchange  a  parcel  of  land 
for  two  parcels  separately  owned  by  two  per-- 
sons  is  entire,  and  if  one  of  the  two  has  sold 
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to  a  bona  fide  purchaser  bo  that  the  contract 
cannot  be  enforced  as  to  him,  neither  can  it 
as  to  the  other:  Youeil  v.  Allen,  18  M.  107. 

49.  A  bill  will  not  lie  for  the  specific  per- 
formance of  particular  stipulations  to  be  sepa- 
rated and  dealt  with  apart  from  the  rest  of  the 
contract,  if  they  do  not  distinctly  appear  by  the 
contract  to  stand  by  themselves  wholly  unaf- 
fected by  any  others;  a  party  to  a  contract 
who  insists  upon  parts  of  it  must  abide  by  it 
in  its  entirety :  Baldwin  v.  Fletcher,  48  M.  604. 

4.  Certainty;  proof. 

50.  The  jurisdiction  of  equity  in  specific 
performance  proceeds  on  the  supposition  that 
the  parties  have  not  only  agreed  as  between 
themselves  upon  every  material  matter,  but 
that  the  matters  are  such,  and  the  subjects  of 
enforcement  are  so  indicated,  either  directly 
or  by  reference  to  something  else,  or  by  legiti- 
mate implication,  that  the  court  may  place  in 
their  proper  relations  all  the  essential  elements 
and  proceed  intelligently  and  practically  in 
carrying  into  execution  the  very  things  to  be 
performed.  Bat  if  they  are  in  their  nature 
incapable  of  execution  by  the  court,  or  if  need- 
ful specifications  are  omitted  or  material  mat- 
ters left  so  obscure  or  undefined  or  bare  of 
detail,  or  if  the  subjects  of  the  agreement  are 
eo  conflicting  or  incongruous,  that  the  court 
cannot  say  whether  or  not  the  minds  of  the 
parties  met  on  all  the  essential  particulars,  or 
if  they  did,  upon  what  substantial  terms,  the 
ease  is  not  one  for  specific  performance: 
Blanchard  v.  Detroit,  L.  6b  L.  M.  R.  Co.,  81 
M.  43. 

51.  A  bill  in  equity  to  enforce  an  oral 
agreement  for  a  lien  upon  real  estate  will  not 
be  sustained  if  the  terms  of  the  agreement  are 
not  sufficiently  clear  and  specific  to  enable  the 
court  to  give  effect  to  the  understanding  of  the 
parties:  McCUntock  v.  Laing,  22  M.  212. 

62.  A  parol  contract  will  not  be  enforced 
unless  it  is  certain  in  all  its  essential  particu- 
lars :  McMurtrie  v.  Bennette,  H.  124 ;  Millerd  v. 
Ramsdell,  H.  873;  Bomier  v.  Caldwell,  8  M. 
468. 

63.  Equity  will  refuse  to  enforce  even  a 
binding  contract,  and  will  leave  a  party  to  his 
remedy  at  law,  if  not  clearly  satisfied  that  the 
contract  embodies  the  real  understanding  of 
the  parties:  Chamber*  v.  Livermore,  15  M.  381. 

54.  If  an  agreement  for  the  purchase  of 
lands  be  vague  and  uncertain  or  the  evidence 
in  support  of  the  same  unsatisfactory,  a  court 
of  equity  will  not  enforce  it,  but  will  leave  the 
party  to  his  remedy  at  law :  Millerd  v.  Rams- 
dell,  H.  873. 


55.  A  vague  intention  on  a  father's  part  to 
give  certain  lands  at  some  time  or  other  to  a 
son,  in  fulfilment  of  one  of  those  family  ar- 
rangements that  are  understood  to  rest  simply 
on  the  will  of  the  parties,  gives  no  basis  for  a 
bill  to  enforce  specific  performance  of  a  con- 
tract: Wright  v.  Wright,  81  M.  880. 

56.  Contracts  that  are  so  vague  in  their 
terms  that  no  one  but  the  parties  can  say  how 
great  an  expenditure  they  contemplate  can- 
not be  specifically  enforced  by  the  courts,  but 
must  rest  on  the  honor  or  good  faith  of  the 
parties :  Bumpux  v.  Rumpus,  63  M.  846. 

67.  On  a  bill  for  specific  performance  a 
stipulation  in  the  contract  that  the  vendee 
shall  "  improve  the  premises  "  will  be  treated 
as  immaterial,  being  too  indefinite  to  be  en- 
forced: Morris  v.  Hoyt,  11  M.  9. 

58.  A  bill  in  equity  alleged  that  a  patentee 
who  had  sold  out  his  remaining  rights  to  com- 
plainant had  previously  assigned  to  another 
person,  with  whom  he  is  joined  as  defendant; 
he  had  obtained  a  re-issue  of  the  patent  to 
this  assignee  in  consideration  that  the  latter 
would  manufacture  enough  of  the  patented 
machines  to  supply  the  market,  license  others 
to  manufacture  them,  increase  and  report 
sales,  pay  a  certain  royalty,  and  prosecute  in- 
fringers. The  bill  alleged  that  the  assignee 
had  neglected  to  do  so;  and  waiving  sworn 
answer  prayed  that  he  account  for  sales  and 
settlements ;  that  the  assignment  and  re-issue 
be  declared  void  as  to  the  interests  of  the  pat- 
entee and  complainant,  and  that  the  assignee 
be  ordered  to  re-assign  or  assign  to  complain- 
ant, or  authorize  complainant  to  prosecute  or 
compromise  or  settle  with  infringers.  A  de- 
murrer to  this  bill  was  sustained  on  the 
ground  that  it  alleged  a  vague  and  contradict- 
ory agreement  of  which  specific  performance 
could  not  be  granted,  and  that  the  grievances 
were  susceptible  of  legal  remedy :  Torrent  v. 
Rodger s,  89  M.  65. 

69.  A  son  agreed  with  his  father  to  remove 
with  his  family  to  the  latter's  house,  take  care 
of  the  father  and  turn  over  to  him  annually  a 
certain  proportion  of  the  crops,  in  considera- 
tion of  all  which  the  father  was  to  deed  to  the 
son  a  certain  parcel  of  land,  which  he  prom- 
ised to  do,  but  did  not.  The  only  uncertainty 
related  to  the  time  at  which  the  deed  was  to 
be  given.  Held,  that  the  case  was  sufficient 
to  sustain  a  bill  for  specific  performance 
against  the  administrator  and  heirs  at  law  of 
the  father:  Lamb  v.  Hinman,  46  M.  112. 

60.  A  father's  agreement  with  bis  daughter 
and  her  husband  to  give  them  land  and  help 
them  improve  it  if  they  would  settle  upon  it 
and  live  there,  the  husband  to  give  up  other 
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engagements,  though  somewhat  vague  as  not 
fixing  any  time  for  the  continuance  of  the 
residence  or  any  extent  for  the  improvements 
to  be  made,  is  not  altogether  indefinite  when 
considered  in  the  light  of  ordinary  conduct; 
and  it  must  be  considered  as  fulnlled  by  the 
wife  and  husband  when  they  in  good  faith 
fix  their  home  upon  the  land:  Welch  v.  Whelp- 
ley,  63  M.  15. 

61.  Courts  will  not,  unless  in  clear  cases, 
establish  and  protect  a  way  for  passage  over 
private  property  on  the  ground  of  enforcing 
specific  performance  of  a  partly  executed  oral 
agreement,  or  of  declaring  and  protecting  a 
prescriptive  right  resulting  from  a  use  which 
originally  sprang  from  such  an  agreement: 
Fox  v.  Pierce,  50  M.  500. 

62.  Where  the  consideration  of  a  contract 
for  the  sale  of  pine  land  consisted  not  only  of 
a  money  payment  but  of  a  joint  arrangement 
between  the  parties  for  lumbering  the  land,  its 
specific  performance  could  not  be  enforced  in 
the  absence  of  any  agreement  or  usage  as  to 
the  time  to  be  allowed  for  the  lumbering;  and, 
as  the  contract  is  not  severable,  no  portion  of 
it  could  be  specifically  enforced:  Gates  v. 
Gamble,  58  M.  181. 

63.  Specific  performance  will  be  refused  if 
the  description  of  the  land  is  imperfect:  Mun- 
sell  v.  Loree,  21  M.  401. 

64.  Specific  performance  was  asked  of  a 
contract  to  convey  a  strip  of  land  described 
as  "  four  rods  wide  along  the  St.  Cosme  line 
road,  or  if  necessary  to  cover  a  certain  ditch 
or  water-course  the  said  strip  of  land  is  to  be 
five  rods,  ...  or  any  other  width  not  to 
exceed  five  rods."  The  bill  stated  the  amount 
of  land  as  "  five  rods  wide  .  .  .  and  of 
sufficient  width  to  cover  a  ditch  or  water- 
course, .  .  .  said  strip  being  about  five 
rods  wide  and  being  two  and  twenty-hun- 
dredths  acres  of  land."  The  answer  denied 
the  statement  of  acreage.  The  decree  required 
a  conveyance  of  four  rods  "  containing  two 
acres  and  twenty-hundredths  of  an  acre." 
Held,  that  the  contract  was  too  uncertain  to 
be  enforced  without  extrinsic  evidence,  and 
that  the  decree,  which  followed  neither  con- 
tract nor  bill,  was  unwarranted:  Wiegert  v. 
Franck,  56  M.  200. 

66.  To  warrant  relief  the  contract  must  be 
clearly  and  satisfactorily  established :  Ritson 
v.  Dodge,  83  M.  463. 

66.  The  enforcement  of  an  alleged  agree- 
ment to  execute  a  mortgage  upon  land  which 
complainant,  defendant's  father,  had  bought 
in  defendant's  name  and  paid  for,  requires 
olear  and  satisfactory  proof :  Babcock  v.  Timet, 
10  M.  516. 


67.  A  bill  filed  by  one  member  of  a  firm  to 
enforce  an  alleged  express  agreement  under 
which  the  firm  was  to  own  certain  lands 
bought  by  another  partner  in  his  own  name 
with  money  advanced  by  the  firm  cannot  be 
maintained  unless  such  express  agreement  is 
proved:  Russell  v.  Miller,  26  M.  1. 

68.  Specific  performance  of  a  parol  contract 
will  not  be  granted  unless  it  is  substantially 
the  contract  set  forth  in  the  bill  and  is  clearly 
proved:  Wilson  v.  Wilson,  6  M.  9;  Brown  v. 
Brown,  47  M.  378;  Dragoo  v.  Dragoo,  50  M. 
578. 

69.  When  specific  performance  is  sought  of 
a  contract  for  the  conveyance  of  lands,  and  it 
appears  that  the  terms  of  the  agreement  were 
embodied  in  formal  papers  which  are  in  proof 
though  not  delivered,  there  will  be  less  hesita- 
tion in  giving  relief  than  if  the  terms  were  all 
oral  and  to  be  made  out  on  the  recollection  of 
witnesses :  Murphy  v.  Stever,  47  M.  523. 

70.  Where  husband  and  wife  filed  a  bill  on 
behalf  of  the  wife,  alleging  a  parol  agreement 
on  the  part  of  the  devisor  of  defendant  to  con- 
vey certain  lands  to  the  wife,  and  asking  its 
specific  performance,  but  from  the  evidence 
it  appeared  that  the  agreement  was  to  convey 
to  the  husband,  the  bill  was  dismissed,  not- 
withstanding there  was  evidence  in  the  case 
tliat  the  husband  afterwards  directed  the  con- 
veyance to  be  made  to  the  wife,  and  the  other 
party  assented  to  its  being  so  made:  Wilson 
v.  Wilson,  6  M.  9. 

71.  A  man  and  his  wife  filed  a  bill  against 
his  wife's  father  and  sister  for  the  specific  per- 
formance of  an  alleged  oral  agreement  by  the 
father  to  convey  to  them  the  premises  whereon 
they  lived  when  the  dwelling-house  should  be 
ready  for  occupancy.  The  father  claimed  that 
complainants  held  as  tenants  merely.  Held, 
that  the  fact  that  the  taxes  were  assessed 
against  the  father  was  not  conclusive  evidence 
against  complainants;  that  the  payment  of 
such  taxes  by  the  son-in-law  was  a  significant 
fact  in  their  favor;  and  that  the  presence  of 
the  other  daughter  at  the  time  of  the  making 
of  the  agreement  charged  her  with  notice  of 
the  nature  of  complainant's  possession  and 
claim :  Fairfield  v.  Barbour,  51  M.  57. 

72.  A  widow  sued  her  deceased  husband's 
father  for  specific  performance  of  an  alleged 
contract  under  whioh  land  was  conveyed  to 
defendant  to  be  afterwards  conveyed  to  com- 
plainant. Defendant's  answer  averred  that 
the  lands  were  in  fact  conveyed  to  him  in 
trust  for  his  son's  infant  children.  The  testi- 
mony was  conflicting,  but  it  appeared  that  de- 
ceased had  in  a  measure  provided  for  his  wife 
by  a  life  insurance,  and  had  conveyed  to  her 
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the  homestead.  Held,  that  it  was  probable 
that  he  would  have  made  some  provision  for 
his  children,  and  the  bill  was  dismissed:  Green 
v.  Begole,  70  M.  602. 

Strong  proof  required  where  performance  of 
gift  is  sought:  See  Ours,  §  17. 

5.  Fraud  and  mistake. 

73.  It  requires  very  strong  equities  to  in- 
duce a  court  to  refuse  to  enforce  a  written 
contract,  even  where  a  mistake  is  alleged  to 
have  been  made  in  drawing  it  up:  Sogers  v. 
Odett,  86  M.  411. 

74.  Whether  a  complainant  in  a  bill  for 
specific  performance  can  have  a  mistake  in 
the  contract  corrected,  quere:  Climer  v.  Hovey, 
15  M.  18. 

75.  Whether  a  complainant  can  be  allowed 
to  show  by  parol  a  mistake  in  a  contract  with 
a  view  to  having  it  reformed  and  then  en- 
forced, quere:  Chamber*  v.  Livermore,  IB  M. 
381. 

76.  If  a  material  error  in  a  written  contract 
for  the  conveyance  of  lands  can  be  corrected 
on  parol  evidence  in  a  suit  for  the  specific 
performance  of  the  contract,  and  performance 
decreed  according  to  the  understanding  as 
found  upon  such  evidence,  it  should  only  be 
done  where  the  mistake  is  made  out  beyond 
cavil :  ToueU  v.  Allen,  18  M.  107. 

77.  An  intentional  omission  in  a  deed 
founded  upon  an  oral  land  contract  may  be 
corrected  by  a  decree  of  specific  performance ; 
and  if  the  grantee  takes  possession  he  will  be 
regarded  as  in  possession  of  the  whole,  whether 
the  actual  possession  extends  to  the  whole  or 
not:  Ooodenow  v.  Curtis,  18  M.  398. 

78.  A  parol  agreement  was  made  for  the 
sale  to  complainant  of  certain  premises  by 
a  well-known  name,  such  premises  being  an 
enclosed  piece  of  land  containing  several  lots. 
In  the  conveyance  one  of  the  lots  was  inten- 
tionally omitted  by  the  vendor,  unknown  to 
the  vendee,  who  went  into  possession  of  the 
whole.  A  conveyance  of  the  omitted  parcel 
was  decreed :  Ibid. 

79.  If  one  contracts  to  convey  land,  but  by 
mistake  the  land  is  not  described  in  the  con- 
tract, a  bona  fide  purchaser  from  him,  who 
bought  without  knowledge  of  the  mistake, 
cannot  be  compelled  to  perform  the  contract : 
YoueUv.AOen,  1811.  107. 

80.  A  parol  contract  was  made  for  the  sale 
of  land,  and  was  carried  out  by  giving  a  deed 
which  was  ineffectual  for  misdescription.  The 
land  was  afterwards  levied  upon  and  sold  on 
execution,  and  the  contract  purchaser  filed 
a  bill  to  enjoin  an  action  of  ejectment  by 


the  execRtion  purchaser  to  correct  the  mis- 
take in  the  deed,  and  to  have  the  deed  on  exe- 
cution set  aside  as  clouding  his  title.  Held 
that,  to  entitle  complainant  to  enforce  the 
parol  contract  as  against  the  owner  of  the 
legal  title,  he  must  show  (1)  a  contract 
the  terms  of  which  are  clear  and  complete, 
so  that  no  reasonable  doubt  can  exist  respect- 
ing its  enforcement  according  to  the  under- 
standing of  the  parties,  if  enforcement  seems 
equitable;  (2)  such  acts  of  part  performance 
as,  according  to  equitable  principles,  will  jus- 
tify its  enforcement  notwithstanding  the  fail- 
ure to  comply  with  the  statute  of  frauds  in 
making  it;  (8)  the  payment  of  the  purchase 
price:  Kinyon  v.  Young,  44  M.  839. 

81.  If  a  contract  by  fraud  or  mistake  in- 
cludes more  than  the  vendor  agreed  to  sell,  it 
will  not  be  enforced  in  equity,  though  the 
average  estimate  of  witnesses  makes  the  value 
of  the  property  no  more  than  was  to  be  paid : 
Chambers  v.  Livermore,  IB  M.  881. 

82.  A  mistake  may  be  shown  by  parol  as  a 
defence  to  the  specific  performance  of  a  writ- 
ten instrument :  Ibid. ;  Berry  v.  Whitney,  40 
M.66. 

6.  Changed  conditions;  waiver;  aban- 
donment. 

88.  A  man  agreed  to  let  his  married  daugh- 
ter and  her  family  live  on  a  lot  he  owned  if 
she  would  support  him  during  his  life,  and 
also  promised  that  the  land  should  be  hers 
after  his  death.  She  and  her  children  died  in 
his  life-time,  however,  and  the  old  man  there- 
upon turned  her  husband  off  the  premises. 
The  husband  as  sole  heir  to  bis  wife  and  chil- 
dren professed  his  readiness  to  fulfil  the  agree- 
ment to  support  him,  and  demanded  specific 
performance  or  compensation.  Held,  that  his 
bill  therefor  would  not  lie:  Bourget  v.  Mon- 
roe, 68  M.  668. 

84.  A.,  an  omnibus  proprietor,  and  B.,  C, 
D.  and  E. ,  each  the  proprietor  of  a  hotel  in 
a  certain  city,  entered  into  a  written  agree- 
ment whereby  A.  engaged  to  run  impartially 
for  five  years  an  omnibus  line  to  convey 
guests  to  and  from  the  depot  and  hotels  at  a 
specified  rate,  the  hotel  keepers  agreeing  to 
sell  to  him  their  omnibuses  and  teams,  and  to 
refrain  from  running  snch  lines  in  opposition 
to  his  business.  A.  bought  their  omnibuses, 
etc.,  and  set  up  his  line.  Afterwards  B.'s 
hotel  changed  hands,  a  new  hotel  was  opened, 
and  C,  the  only  one  of  the  hotel  keepers  who 
owned  his  hotel  or  whose  tenure  would  neces- 
sarily extend  through  the  five  years,  assigned 
his  business  to  his  sons;  and  they,  claiming 
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that  A.  had  discriminated  against  their  hotel, 
started  a  free  line.  Held,  in  a  suit  by  A.,  that 
equity  would  not  enjoin  them  from  running 
such  line ;  nor  could  a  specific  performance  of 
the  contract  be  decreed :  Pingle  v.  Conner,  66 
M.187. 

86.  Specific  performance  will  not  be  re- 
fused as  inequitable  because  of  the  fluctuation 
of  values,  where  the  court  has  no  means  of 
knowing  what  bearing  the  terms  of  the  con- 
tract had  on  the  negotiations  of  the  parties: 
Nims  v.  Vaughn,  40  M.  856. 

86.  A  logging  contract  between  A.  on  one 
side  and  a  Arm  composed  of  A.  and  B.  on  the 
other  cannot  be  specifically  enforced  after 
the  death  of  A.  in  behalf  of  his  personal  rep- 
resentatives, because  a  court  of  equity  has  no 
means  of  seeing  to  the  execution  of  such  a 
contract,  and  the  judgment  and  business  fac- 
ulty of  the  deceased  partner  cannot  be  sup- 
plied: Roberts  v.  Kelsey,  88  M.  602. 

87.  A  defendant  cannot  resist  the  specific 
performance  of  a  contract  on  a  plea  that  his 
expectations  of  aid  in  money,  etc.,  from  the 
other  party  formed  the  sole  inducement  and 
consideration  to  him  of  entering  into  the  con- 
tract, where  it  appears  that  these  expectations 
were  merely  the  operations  of  his  own  mind, 
and  not  raised  by  any  promise  or  sugges- 
tion of  the  other  party:  Hunt  v.  Thorn,  2  M. 
218. 

88.  Specifio  performance  of  an  oral  agree- 
ment to  renew  a  lease  for  three  years  will, not 
be  allowed  where  it  appears  that,  on  the  expi- 
ration of  the  first  holding,  the  tenant  accepted 
a  written  lease  for  one  year  only:  Stuebben  v. 
Granger,  68  M.  806. 

88.  A  woman  was  indebted  upon  a  promis- 
sory note  signed  by  herself  and  another  person 
jointly.  Her  creditor  began  suit  upon  it,  but 
she  secured  its  payment  by  giving  him  a  con- 
tract whereby  he  was  to  have  the  use  of  cer- 
tain farm  property,  in  which  she  had  a  life 
interest,  until  the  reasonable  rents  thereof 
should  pay  the  debt.  He  however  went  on 
with  his  suit  without  the  knowledge  of  the 
defendants,  and  took  judgment.  He  leased 
the  farm  on  shares,  but  his  tenant  finally  left, 
selling  to  the  woman  his  interest  in  the  crops 
then  growing.  The  creditor  then  levied  exe- 
cution on  the  property  of  the  joint  maker,  but 
the  latter  obtained  a  decree  forever  staying 
collection.  In  this  proceeding  the  woman 
was  not  made  a  party,  and  was  therefore  not 
bound  by  it.  The  creditor  in  answering  it 
stated  that  he  had  abandoned  all  his  rights 
under  the  contract  to  the  woman,  and  that  she 
had  continued  to  occupy  the  farm;  but  he 


afterward  filed  a  bill  against  her  for  the  en- 
forcement of  the  contract  Held  that,  having 
abandoned  his  rights  therein,  his  bill  would 
not  lie:  Kimmerle  v.  Hast,  08  M.  841. 

7.  Dower  or  homestead  rights. 

80.  Equity  will  not  compel  the  speciflo  per- 
formance by  a  husband  of  his  agreement  to 
procure  his  wife  to  join  him  in  the  convey- 
ance of  real  estate:  Weed  v.  Terry,  2  D.  844 
(Disaffirming,  on  this  point,  W.  601.) 

81.  A  husband's  contract  that  his  wife  shall 
release  her  dower  cannot  be  enforced  in  equity : 
Buchoz  v.  Walker,  19  M.  224. 

92.  A  contract  to  convey  one's  homestead, 
not  signed  by  the  wife,  will  not  be  enforced ; 
and  where  the  contract  included  other  lands 
which  would  be  subject  to  the  wife's  contin- 
gent right  of  dower  held,  that  the  adjustment 
of  compensation  with  decree  for  partial  per- 
formance would  be  so  difficult  that  it  ought 
not  to  be  attempted :  Phillips  v.  Stanch,  20  II. 
869. 

83.  A  contract,  not  signed  by  the  wife,  to 
convey  land  occupied  as  a  homestead  will  not 
be  specifically  enforced ;  nor,  though  the  value 
of  the  property  is  greater  than  the  maximum 
allowed  as  a  homestead,  can  a  partial  per- 
formance as  to  the  excess  be  decreed,  the  ad- 
justment of  compensation  being  too  difficult: 
HaU  v.  Loomis,  68  M.  709. 

94.  Where  the  husband  causes  lands  to  be 
conveyed  to  the  wife,  which  he  holds  under 
a  contract  of  purchase  and  which  he  has 
agreed  to  convey  to  complainant,  and  she  was 
aware  of  his  contract  and  paid  no  considera- 
tion, specifio  performance  may  be  decreed 
against  her:  Daily  v.  Litchfield,  10  M.  29. 

95.  A  man  made  a  land  contract  covering 
eighty  acres  on  which  he  lived,  but  not  signed 
by  his.  wife.  Husband  and  wife  afterward 
joined  in  conveying  the  same  property  to  an- 
other person.  The  homestead  had  never  been 
set  apart.  The  whole  land  was  subject  to 
mortgages,  in  which  the  wife  had  joined.  A 
suit  for  specific  performance  was  brought  by 
the  party  to  whom  the  contract  was  given, 
and  the  party  to  whom  conveyance  had  been 
made  defended,  but  did  not  ask  that  any 
homestead  right  should  be  set  off  to  him  or 
protected.  Held,  therefore,  that  the  court 
would  not  interpose  or  protect  any ;  and  as  the 
homestead  right  had  been  lost  by  the  grantors, 
and  as  the  defence  actually  set  up  was  insuffi- 
cient, specific  performance  was  decreed  in 
favor  of  the  complainant:  Stevenson  v.  Jack- 
son, 40  M.  702. 
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8.  Parol  contracts;  part  perform- 
ance.1 

90.  The  ground  of  the  interfence  of  equity 
to  enforce  a  specific  performance  of  a  parol 
contract  to  convey  land  is  not  simply  that 
there  is  proof  of  the  existence  of  the  agree- 
ment, but  that  there  is  fraud  in  refusing  the 
completion  of  an  agreement  partly  performed : 
McMurtrie  v.  Bennette,  H.  124. 

97.  An  oral  agreement  to  advance  money 
to  purchase  lands  and  to  remove  incumbrances 
on  them,  and  ultimately  to  transfer  them  to 
another  on  repayment  where  the  latter  was  in 
possession,  and  did  no  act  to  his  own  preju- 
dice, will  not  be  specifically  enforced :  Moote 
v.  Scriven,  83  M.  600. 

98.  Part  performance  takes  out  of  the  stat- 
ute an  oral  contract  for  the  sale  of  land,  and 
authorizes  specifio  performance:  Scott  v.  Bush, 
26  M.  418. 

99.  Redress  is  not  granted  on  a  parol  con- 
tract for  a  part  performance  capable  of  full 
pecuniary  measurement;  e.  g.,  the  selection  of 
swamp-lands  under  a  parol  contract  that  the 
party  making  the  selection  shall  have  an  in- 
terest in  them :  Webster  v.  Oray,  87  M.  87. 

100.  Nor,  in  such  case,  does  the  fact  that 
such  party  has  allowed  his  legal  remedy  to 
become  outlawed  entitle  him  to  relief  in  equity : 
Ibid. 

101.  If  a  party  sets  up  part  performance  to 
take  a  case  out  of  the  statute,  he  must  show 
acts  unequivocally  referring  to  and  resulting 
from  that  agreement,  such  as  the  party  would 
not  have  done  unless  on  account  of  that  very 
agreement  and  with  a  view  to  its  perform- 
ance ;  and  the  agreement  set  up  must  appear 
to  be  the  same  with  the  one  partly  performed ; 
there  must  be  no  uncertainty  or  equivocation 
in  the  case:  McMurtrie  v.  Bennette,  H.  134; 
MiUerd  v.  BamsdeU,  BL  878. 

102.  Under  an  oral  contract  to  convey  a 
parcel  of  land  to  a  wife  in  consideration  of  her 
joining  her  husband  in  a  conveyance  of  a 
homestead,  the  execution  of  such  conveyance 
is  an  act  of  part  performance  sufficient  to 
take  the  case  out  of  the  statute  of  frauds: 
Farwett  v.  Johnston,  84  M.  242. 

103.  An  arrangement  between  a  step-son 
just  come  of  age,  and  about  to  leave  home  and 
set  up  for  himself,  and  his  step-father  that  if  > 
the  former  would  stay  with  the  latter  and  ' 
work  the  farm  and  take  care  of  the  family  he 
should  have  in  consideration  thereof  a  deed  of 


one-half  the  farm,  which  is  shown  by  the  evi- 
dence to  have  been  a  distinct  and  definite 
agreement  as  to  the  land  and  the  considera- 
tion and  not  a  vague  expectation,  will  be  sus- 
tained and  specifically  enforced  after  a  sub- 
stantial performance  of  the  consideration: 
Twist  v.  George,  88  M.  258. 

104.  An  oral  agreement  to  convey  land, 
being  void  under  the  statute  of  frauds,  a  bill 
against  a  wife  to  compel  a  conveyance,  even 
though  her  husband  made  the  agreement  and 
received  the  consideration  with  her  full 
knowledge  and  consent,  cannot  be  maintained 
where  there  is  no  such  part  performance  as 
will  take  the  case  out  of  the  statute :  Peckham 
v.  Batch,  49  M.  179. 

105.  Specific  performance  cannot  be  granted 
on  the  basis  of  a  parol  contract,  unless  there 
have  been  important  acts  of  part  performance 
raising  a  strong  equity  in  complainant's  favor: 
Dragoo  v.  Dragoo,  50  M.  578. 

106.  Where  the  vendee  remains  in  poses- 
sion  under  an  oral  contract  of  purchase,  equity 
will  enforce  the  contract  against  him  by  com- 
pelling payment  of  the  purchase  price :  Curran 
v.  Sogers,  85  M.  221. 

107.  The  delivery  of  possession  under  parol 
agreement  relating  to  lands  is  an  act  of  part 
performance:  Weed  v.  Terry,  W.  501,  2  D. 
844;  Miner  v.  O  Harrow,  60  M.  91. 

108.  Where  one  goes  into  possession  of  land 
under  an  oral  contract  of  purchase,  makes 
payments  on  the  contract  and  removes  build- 
ings or  timber,  there  has  been  such  a  possession 
and  part  performance  as  entitles  the  contract 
to  be  enforced  in  equity :  Cilley  v.  Burkholder, 
41  M.  749. 

109.  It  seems  that  the  acts  of  a  vendee  in 
taking  possession  and  cutting  timber  under 
the  assumed  authority  of  an  invalid  contract 
is  a  sufficient  part  performance  to  justify  a  de- 
cree, that  he  should  pay  the  purchase  price ;  es- 
pecially as  the  cutting  renders  it  impossible  to 
place  the  vendors  in  statu  quo:  Dickinson  v. 
Wright,  56  M.  42. 

110.  Where,  under  a  parol  agreement  to 
convey  land,  the  purchase  money  had  been 
paid,  possession  taken  and  valuable  improve- 
ments made,  these  acts  of  part  performance 
were  held  to  be  sufficient  to  take  the  case  out 
of  the  statute  of  frauds,  and  to  entitle  the  pur- 
chaser to  a  decree  for  specific  performance: 
Burtch  v.  Hogge,  H.  81. 

111.  Where,  under  a  parol  contract  for  the 
purchase  and  conveyance  of  lands,  the  vendor 


1 H.  8.  1 0188.  Nothing  In  this  chapter  (the  statute  of  frauds  relating  to  conveyances  and  agreements  as  to  land) 
contained  shall  be  construed  to  abridge  the  powers  of  the  court  of  chancery  to  compel  the  specific  performance  of 
agreements  in  cases  of  part  performance  of  such  agreements. 
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had  caused  the  land  to  be  surveyed,  received 
upwards  of  one-half  the  purchase  price,  put 
the  vendee  in  possession  and  had  permitted 
him  to  retain  that  possession  for  several  years 
in  reliance  upon  the  contract,  and  without 
taking  any  steps  to  put  an  end  to  it,  held,  that 
these  acts  of  the  vendor  constituted  such  acts 
of  part  performance  as  to  take  the  case  out  of 
the  operation  of  the  statute  of  frauds,  and  en- 
title the  vendee  to  a  specific  performance  of 
the  contract :  Bomier  v.  Caldwell,  H.  67,  8  M. 
408. 

112.  Where  a  wife  bargains  for  the  pur- 
chase of  the  undivided  half  of  lands  of  which 
the  husband  is  owner  of  the  undivided  half 
and  in  the  occupancy,  and  from  the  time 
of  the  bargain  occupies  and  claims  the  land 
with  him,  she  may  be  deemed  in  possession 
under  the  contract:  Murphy  v.  Stever,  47  M. 
523. 

113.  Where  the  husband  under  such  cir- 
cumstances goes  on  and  makes  valuable  im- 
provements, relying  on  the  wife's  purchase, 
the  wife  in  a  suit  by  her  for  specific  perform- 
ance should  have  the  benefit  of  those  improve- 
ments as  she  would  have  had  if  they  had  been 
paid  for  in  part  by  herself:  Ibid. 

114.  Where  the  parties  claimed  the  same 
land  under  conflicting  titles  and  made  a  parol 
agreement  for  a  division,  and  each  took  pos- 
session of  the  part  set  off  to  him,  a  specific 
performance  was  decreed :  Weed  v.  Terry,  W. 
601,  2  D.  844. 

1 15.  A  woman  of  small  business  experience 
bought  land  and  gave  back  a  purchase-money 
mortgage  for  part  of  the  price.  An  adverse 
claim  arose,  and  the  vendor  did  not  protect 
her.  She  did  not  pay  her  mortgage  when  it 
was  due  and  the  vendor  foreclosed,  agreeing, 
however,  by  parol  that  she  might  make  pay- 
ment afterwards.  She  was  left  in  possession, 
cultivating  and  improving  the  land.  Held 
that,  on  her  bill  for  specific  performance  of 
the  parol  agreement,  she  was  entitled  to  a  de- 
cree which  would  be  the  same  in  effect  as  per- 
mitting her  to  redeem:  Potter  v.  Brown,  50 
M.  436. 

116.  Work  done  in  raising  crops  on  wild 
land  partially  brought  under  imperfect  culti- 
vation is  not  very  conclusive  as  evidence  of 
possession  under  a  contract  of  purchase — espe- 
cially not  where  it  is  shown  that  the  party  was 
at  once  dispossessed  of  his  occupation,  and  a 
part  of  his  crop  appropriated  by  the  alleged 
vendor :  Bitson  v.  Dodge,  88  M.  468. 

117.  Possession  of  land  subsequent  to  an 
alleged  parol  gift  cannot  avail  a  party  who 
seeks  specific  performance  if  it  is  sufficiently 


explained  by  the  fact  that  the  donee  is  the 
donor's  son :  Jones  v.  Tyler,  6  M.  864 

118.  Specific  performance  will  be  refused 
if  the  evidence  of  possession  relied  upon  as 
part  performance  is  uncertain  as  to  location 
or  equivocal  or  unsatisfactory  in  qualify: 
MunseU  v.  Loree,  21  M.  491. 

119.  The  reason  why  taking  possession  of 
land  under  an  oral  contract  is  such  part  per- 
formance of  the  contract  as  will  sustain  a  bill 
for  its  specific  performance,  when  payment  of 
the  purchase  price  is  not,  is  that  in  the  former 
case  there  is  no  certain'  basis  for  estimating 
damages  for  the  breach:  Lamb  v.  Binman,  46 
M.  112. 

120.  Payment  of  consideration  for  land 
sold  under  an  oral  agreement  will  not  always 
take  the  case  out  of  the  statute ;  nor  will  pos- 
session where  the  purchaser,  as  a  tenant  in 
common,  merely  remains  in  possession.  Acts 
done  as  an  owner  and  in  reliance  upon  an 
ownership,  and  for  which  damages  will  not  be 
adequate  compensation,  are  also  necessary  to 
entitle  a  party  to  the  enforcement  of  such  an 
agreement:  Peekham  v.  Baleh,  48  M.  179. 

121.  Part  payment  of  the  purchase  price  is 
not  of  itself  sufficient  to  warrant  a  decree 
for  the  specific  performance  of  a  parol  con- 
tract for  the  purchase  of  lands :  McMwtrie  v. 
Bennette,  H.  124;  Murphy  v.  Stever,  47  M. 
522. 

9.  Forfeiture;  default;  when  time  es- 
sential. 

122.  Where  specific  performance  of  a  con- 
tract for  land  that  is  valuable  for  its  timber  is 
resisted  on  the  ground  that  the  vendees  have 
forfeited  it  by  taking  timber  off  in  violation 
of  it,  and  the  fact  is  admitted,  the  justification 
that  a  parol  agreement  was  made  under  which 
the  timber  could  be  removed  if  the  time 
of  payment  was  hastened  must  be  very 
clearly  shown:  Stickney  v.  Parmenter,  85  M. 
287. 

123.  The  vendor  will  not  be  allowed  to  for- 
feit the  contract  for  non-payment  when,  not 
having  the  title  to  convey,  he  is  not  in  a  posi- 
tion to  perform  on  his  own  part:  Converse  v. 
Blumrich,  14  M.  109. 

124.  Q.  made  a  contract  with  H.  for  two 
parcels  of  pine  lands,  and  at  the  same  time 
contracted  with  F.  &  A.  to  sell  them  lumber 
from  one  of  the  parcels  if  they  would  advance 
him  money  to  make  payment.  The  first  con- 
tract was  not  to  be  assigned  without  H.'s  con- 
sent on  pain  of  forfeiture,  but  with  such  con- 
sent it  was  assigned  to  F.  &  A  as  security,  so 
far  as  related  to  the  parcel  from  which  their 
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lumber  was  to  be  taken.  The  lumber  contract 
was  extended,  and  G.  sought  to  sell  the  lum- 
ber from  the  other  parcel,  first  to  F.  ft  A.,  and 
afterwards  to  Y.  ft  Z. ;  but  an  arrangement 
with  T.  ft  Z.  was  prevented  by  F.  ft  A.,  who 
claimed  that  their  assignment  covered  both 
parcels.  Shortly  afterwards  H.'s  agent  noti- 
fied Q.  that  the  land  contract  was  forfeited, 
and  having  done  so  conveyed  one  parcel  to  F. 
and  contracted  to  sell  him  the  other  for  the 
amount  remaining  unpaid  on  F.'s  contract. 
O.  then  filed  a  bill  for  specific  performance, 
impleading  F.  ft  A.  with  H.,  and  obtained  a 
decree  from  which  only  F.  ft  A.  appealed. 
Held,  that  the  rights  of  F.  ft  A.  were  confined 
to  the  first  parcel ;  that,  as  the  forfeiture  was 
evidently  declared  for  the  purpose  of  enabling 
F.  to  get  the  land,  and  as  F.  ft  A.  were  bound 
to  use  their  security  for  G.'s  benefit,  subject 
only  to  their  own  claim  against  him,  and  could 
not  obtain  a  complete  title  without  leaving 
him  a  right  of  redemption,  the  decree  would 
not  be  disturbed :  Gamble  v.  Folsom,  49  M.  141. 
126.  Where  the  vendee  bad  agreed  to  pay 
all  taxes  it  was  held,  oti  a  bill  for  specific  per- 
formance, that  the  purchase  price  having  been 
paid  the  vendor  had  no  concern  with  the  pay- 
ment of  taxes,  as  be  could  not  be  compelled 
to  warrant  against  them,  and  he  did  not  aver 
or  pretend  that  he  had  been  made  personally 
liable  for  them :  Richmond  v.  Robinson,  12  M. 
108. 

126.  Where  the  vendee  in  a  land  contract 
has  been  in  default  in  his  payments,  specific 
performance  is  not  necessarily  compelled  if 
the  other  party  has  not  also  been  in  fault: 
Richards  v.  White,  44  M.  633. 

127.  A  party  to  a  contract  after  being 
grossly  in  default  has  no  absolute  right  to  its 
enforcement :  Russell  v.  Nester,  46  M.  390. 

128.  The  vendor  of  land,  after  warning  the 
purchaser,  who  was  grossly  in  default,  sold 
the  premises  to  others  who  knew  the  facts  but 
purchased  in  good  faith,  paying  a  sum  which 
would  not  exceed  the  amount  remaining  due 
from  the  former  purchaser,  and  which  was  all 
that  could  have  been  obtained  if  theyhad  been 
sold  on  foreclosure.  The  former  purchaser 
did  not  warn  the  later  ones  against  proceeding 
to  use  the  lands.  Held,  that  a  decree  for  spe- 
cific performance  of  the  first  contract,  on  a 
bill  against  the  vendor  and  the  later  purchaser, 
was  not  equitable :  Ibid. 

129.  Time  is  not  usually  so  far  of  the  es- 
sence of  a  contract  that  failure  to  perform 
within  the  time  fixed  will  necessarily  forfeit 
it;  but  when  a  vendee  fails  to  perform  his  ob- 
ligations relief  is  not  a  matter  of  right  and  will 
not  be  granted  if,  under  all  the  circumstances 


including  the  conduct  of  tbe  parties,  it  does 
not  seem  just  and  reasonable:  Oram  v.  Wasey, 
45  M.  338. 

180.  Time  is  not  considered  in  equity  as  of 
the  essence  of  a  contract  unless  the  parties 
have  expressly  stipulated  that  it  shall  be,  or 
unless  there  has  been  culpable  negligence  or 
wilful  delay  on  complainant's  part:  Wallace 
v.  Pidge,  4  M.  570. 

131.  Time,  place  and  mode  of  payment  are 
not  considered  matters  of  substance,  unlew 
by  express  stipulation  of  the  parties  they  are 
declared  to  be  so,  or  unless  from  the  special 
nature  of  the  case  and  the  necessary  intention 
and  understanding  between  the  parties  they 
must  be  deemed  material.  Therefore,  though 
the  contract  varies  in  these  particulars  from 
that  set  out  in  the  bill,  if  it  corresponds  in 
other  respects  the  court  may  enforce  it:  Ho- 
mier v.  Caldwell,  8  M.  468. 

182.  Where  the  time  fixed  in  a  land  con- 
tract for  the  delivery  of  the  deed  was  uncer- 
tain —  '*  being  on  or  before  Aug.  81,  1849  "  — 
and  was  in  August,  1849,  extended  two  years, 
after  the  expiration  of  which  extension  the 
vendee  received  partial  payments  from  the 
purchaser,  who  subsequently  asked  for  further 
time,  which  request  the  vendor  would  neither 
expressly  grant  nor  refuse.  Held  that,  after 
the  parties  had  so  dealt  together,  one  of  them 
would  not  be  allowed  to  obtain  an  advantage 
of  the  other  by  suddenly  considering  time  ma- 
terial without  proper  notice  of  such  an  inten- 
tion: Wallace  v.  Pidge,  4  M.  570. 

188.  Time  cannot  be  made  essential  in  a 
contract  merely  by  so  declaring,  if  it  would 
be  unconscionable  to  allow  it.  Parties  may 
stipulate  to  make  it  so,  where  the  stipulation 
is  reasonable,  but  if  the  stipulation  is  not  rea- 
sonable, courts  will  not  regard  it:  Richmond  v, 
Robinson.  13  M.  198. 

184.  A  provision  that,  on  the  failure  of  tbe 
vendee  to  fulfil  the  agreements  on  his  part  at 
the  times  specified,  the  vendor  may  re-enter 
and  take  possession  of  the  land,  all  rights  of 
the  vendee  under  the  contract  shall  be  null 
and  void,  and  all  payments  and  improvements 
made  be  forfeited,  does  not  make  time  so  far 
of  the  essence  of  the  contract  as  that  all  rights 
of  tbe  vendee  become,  tpso  facto,  forfeited 
merely  by  a  failure  to  pay  at  the  times  agreed 
upon  without  any  act  on  the  part  of  vendor 
indicating  an  intention  to  insist  upon  the  for- 
feiture :  Morris  v.  Hoyt,  11  M.  9. 

186.  Under  such  a  provision,  the  only 
mode  by  which  the  vendor  can  forfeit  the 
rights  of  the  vendee  is  by  re-entering  and 
taking  possession  of  the  land,  or  some  act 
equivalent  thereto:  Ibid. 
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186.  A  contract  that  empowers  the  vendor. 
on  default  being  made  in  payment  to  termi- 
nate it,  is  not  forfeited  by  mere  lapse  of  time 
until  the  vendor  has  signified  his  intention  to 
pat  an  end  to  it.  Until  such  election  the 
vendee  is  liable  for  the  purchase  money,  and 
entitled  to  specific  performance  on  making 
payment :  Converse  v.  Blumrich,  14  M.  109. 

137.  It  seems  that,  even  where  time  is  made 
of  the  essence  of  a  land  contract,  a  short  delay 
in  fulfilment  after  the  time  fixed  will  not  nec- 
essarily defeat  the  right  to  specific  perform- 
ance: Volte  v.  Qrummett,  49  M.  453. 

138.  Where  a  land  contract  provides  for  the 
payment  of  part  of  the  consideration  by  con- 
veying other  described  land  within  a  year,  or 
in  lieu  thereof  $800  with  interest,  the  time 
limited  is  not  so  far  of  the  essence  of  the  con- 
tract that  it  may  not  be  waived;  and,  if 
waived,  the  right  to  pay  by  conveying  the 
land  within  a  reasonable  time  is  within  the 
protection  of  a  court  of  equity,  though  not  re- 
newed by  a  written  agreement.-  And  defend- 
ants, having  expressly  consented  to  delay  in 
the  performance  of  such  a  stipulation,  and  re- 
ceived money  in  consideration  thereof,  were 
held  not  warranted  in  resisting  performance; 
which  was  tendered  after  a  brief  delay,  and 
where  there  had  been  no  change  injurious  to 
them :  Kimball  v.  Qoodburn,  32  M.  10. 

139.  Where  one  buys  at  a  statutory  fore- 
closure under  an  arrangement  with  the  owner 
of  the  equity  of  redemption  to  give  him  fur- 
ther time  to  redeem  or  to  purchase  back,  time 
is  not  so  far  of  the  essence  of  the  contract  as 
to  prevent  its  enforcement  upon  equitable 
terms  within  a  reasonable  time  after  the  lapse 
of  the  period  specified :  Moote  v.  Scriven,  33 
M.  500. 

140.  A  contract  will  not  be  enforced  in 
favor  of  the  purchaser  where  he  has  been  in 
default  on  his  own  part,  and  has  waited  until 
there  has  been  such  a  change  in  the  value  of 
the  property  sold  as  to  render  the  contract  un- 
equal if  made  now :  Smith  v.  Lawrence,  15  M. 
499. 

141.  Where,  owing  to  a  proposed  public  ac- 
tion to  be  decided  within  a  few  days,  a  piece 
of  land  was  in  great  demand,  and  its  owner 
agreed  to  take  a  certain  amount  for  it  "  if  sold 
immediately,"  and  the  offer  was  not  accepted 
until  next  day,  the  proposed  purchaser  send- 
ing his  agent  still  later  to  obtain  an  abstract  of 
the  title  for  examination,  at  which  time  the 
owner,  not  understanding  that  any  contract 
existed,  declined  to  Bell  for  the  price  named, 
but  offered  to  do  so  for  a  specified  advance  if 
taken  up  at  once,  and  the  agent  asserted  no 
claim,  but  promised  to  inform  his  principal  of 


the  increase  demanded,  and  nothing  more  was 
heard  from  the  latter  for  several  days,  in  the 
course  of  which  the  owner  had  sold  the  land 
for  a  still  greater  sum,  the  court  declined  to 
decree  specific  performance  of  the  agreement 
first  above  referred  to,  as  for  a  contract,  and 
dismissed  the  bill  therefor,  holding  that  the 
circumstances  made  time  an  essential  element 
in  the  conduct  of  the  parties :  Hawley  v.  Jelly, 
25  M.  94. 

(c)  Laches. 
As  to  laches  generally,  see  Equity,  IE. 

142.  As  time  destroys  evidence,  great  delay 
in  filing  a  bill  for  specific  performance  of  a 
parol  agreement  to  convey  land  necessitates  a 
close  scrutiny  of  the  proofs  even  if  the  delay 
is  excused :  Dragoo  v.  Dragoo,  50  M.  573. 

143.  A  bill  for  the  specific  performance  of 
a  parol  agreement  to  convey  land  can  hardly 
be  maintained  where  it  is  not  filed  for  twenty- 
five  years  after  the  alleged  agreement  was 
made,  unless  the  complainant  was  unable  to 
assert  his  claim  before;  and  the  neglect  of 
near  relations  to  aid  a  minor  in  the  assertion 
of  such  claims  is  a  circumstance  entitled  to 
consideration  where  there  is  no  pretence  that 
they  were  in  collusion  with  the  other  party : 
Ibid. 

144.  A.  contracted  to  buy  pine  lands,  pay- 
ing down  a  small  part.of  the  price.  The  land 
becoming  unsalable,  he  did  not  pay  the  sub- 
sequent instalments.  Six  years  afterward  B. 
notified  him  that  the  contract  had  long  been 
forfeited,  and  that  he  was  only  hesitating  as 
to  what  he  would  do  on  his  part  A.  took  no 
steps  to  enforce  the  sale  until  three  years  later, 
when  the  land  had  become  valuable,  although 
in  the  meantime  B,  bad  paid  taxes  on  the 
land  and  sold  it  again.  Held,  that  A.  was  not 
entitled  to  specific  performance:  Smith  v. 
Lawrence,  15  M.  499. 

145.  Where  a  bill  is  brought  against  heirs 
of  an  estate  for  the  specific  performance  of  an 
oral  contract  made  with  their  ancestor  thirty 
years  before,  the  delay  must  be  excused  by  a 
very  satisfactory  showing  of  facts:  Ritson  v. 
Dodge,  83  M.  463. 

146.  One  whose  claims  as  purchaser  have 
been  distinctly  denied  by  actual  possession 
must  move  promptly  in  the  assertion  of  any 
rights  be  claims  thereafter:  Ibid. 

147.  An  alleged  vendor's  admissions  of  an 
agreement  to  convey,  coupled  with  his  asserted 
intention  not  to  convey  because  of  an  act  of 
waste  committed  by  the  vendee,  are  not  very 
satisfactory  evidence  of  the  contract  and  such 
an  announcement  of  his  intention  not  to  fulfil 
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the  contract  makes  more  culpable  the  vendee's 
long  delay  in  bringing  suit:  Ibid. 

148.  A  man  bought  a  place,  and  put  his 
sister  and  ber  family  in  possession  of  it  After 
he  died  her  husband,  who  was  one  of  the 
commissioners  upon  the  estate,  appraised  the 
land  as  decedent's  property,  and  the  family 
took  a  long  lease  of  it.  Seven  years  later, 
when  notice  to  quit  was  given  for  non-per- 
formance of  its  conditions,  the  sister  filed  a 
bill  to  compel  her  brother's  son  and  heir  to 
convey  the  land  to  her,  alleging  that  her 
brother  had  promised  her  the  land  in  the  first 
place  as  nn  inducement  to  remain  in  the 
neighborhood ;  that  it  had  always  been  his  ex- 
pressed intention  to  give  her  a  deed  of  it,  and 
that  he  had  in  fact  had  a  deed  prepared,  which 
in  his  last  illness  he  asked  his  wife  to  get,  but 
which  was  not  then  or  afterwards  produced. 
Held,  that  upon  the  facts  the  bill  would  not 
lie:  Defer  v.  Lockwood,  58  M.  117. 

149.  Where  the  owner  permitted  another 
person  to  occupy  and  improve  lands  for  a 
number  of  years,  under  an  oral  contract  of 
purchase,  and  under  the  impression  that  he 
might  pay  for  it  when  demanded,  and  the 
purchaser  offered  to  pay  when  notified  to  do 
so,  it  was  held  that  there  was  no  such  laches 
imputable  to  the  purchaser  as  should  debar 
him  from  specific  performance:  Ingersoll  v. 
Horton,  7  M.  405. 

150.  A  notice  served  by  the  owner  in  such 
a  case,  requiring  the  purchaser  to  pay  for  the 
land  in  a  specified  time  and  take  a  deed  there- 
for, estops  him  from  taking  advantage  of 
laches  of  the  purchaser  prior  to  such  notice : 
Ibid. 

151.  A  party  who  has  enjoyed  the  use  of 
the  estate,  and  of  the  moneys  arising  from 
sales  which  he  had  covenanted  to  share  jointly 
with  another,  cannot  object  the  lapse  of  time 
where  the  complainant  filed  his  bill  for  spe- 
cific performance  thirteen  years  after  his 
rights  accrued  —  there  being  no  fraud  or  un- 
fairness imputed  to  complainant:  Hunt  v. 
Thorn,  2  M.  218. 

152.  A  man  promised  to  convey  certain 
land  to  his  daughter  and  her  husband  if  the 
latter  would  give  up  other  engagements  and 
both  would  settle  on  the  land  and  live  there. 
Held  that,  when  they  had  in  good  faith  taken 
up  their  residence  accordingly,  they  were  en- 
titled to  the  specific  performance  of  this  agree- 
ment ;  and  that,  so  long  as  there  was  continued 
acquiescence  in  their  claim  to  the  land,  there 
was  no  such  laches  as  would  bar  their  right  to 
this  belief:  Welch  v.  Whelpley,  62  M.  15. 

158.  One  who  asks  specific  performance  as 
soon  as  he  is  able  to  do  so  —  e.  g.,  where  he 


awaits  discharge  in  bankruptcy  —  is  not  guilty 
of  laches:  Gamble  v.  Folsom,  49  M.  141. 

(d)  Preliminary  conditions. 

154.  The  failure  of  the  vendee  to  tender 
performance  and  demand  a  deed  before  filing 
his  bill  only  affects  the  question  of  costs: 
Morris  v.  Hoyt,  11  M.  9. 

155.  Complainants  notified  the  other  party 
to  the  contract  for  the  exchange  of  lands  to 
meet  them  at  the  office  where  the  contract 
was  drawn  and  exchange  deeds  —  that  place 
having  been  agreed  upon  for  the  purpose  at 
the  time  the  contract  was  entered  into.  Com- 
plainants went  to  the  office  at  the  time  speci- 
fied, executed  a  deed  of  the  lands  to  be  con- 
veyed by  them,  and  left  it  there  for  delivery — 
the  other  party  not  having  appeared.  They 
afterwards  notified  him  of  what  they  had 
done.  Held,  equivalent  to  a  tender  of  their 
deed,  and  a  sufficient  request  for  a  deed  from 
the  other  party.  It  is  not  necessary  in  such 
a  case  for  the  party  claiming  specific  perform- 
ance to  prepare  and  tender  a  deed  to  be  exe- 
cuted by  the  other  party :  Daily  v.  Litchfield, 
10  M.  29. 

160.  One  of  the  defendants  held  the  land 
agreed  to  be  conveyed  by  him  under  a  con- 
tract of  purchase.  Instead  of  taking  a  deed 
to  himself  he  had  it  made  to  his  wife,  who 
had  notice  of  his  agreement  to  convey  to  com- 
plainant, and  paid  no  consideration.  Held, 
that  it  was  not  necessary  to  demand  a  deed  of 
the  wife  before  filing  a  bill  against  both  for 
specific  performance :  Ibid. 

157.  Where  a  demand  for  specific  perform- 
ance has  once  been  made  and  refused,  it  is  not 
necessary  to  repeat  it  under  similar  circum- 
stances before  suing  to  compel  it:  Nitns  v. 
Vaughn,  40  M.  856. 

158.  Specific  performance  of  a  land  con- 
tract cannot  be  enforced  by  the  seller  unless 
he  puts  or  offers  to  put  the  purchaser  in  pos- 
session: McHugh  v.  Wells,  89  M.  175. 

168.  A  vendor  seeking  specific  performance 
may  be  allowed  relief  if  he  is  able  to  make  a 
good  title  before  final  decree,  though  unable 
to  do  so  when  he  files  his  bill:  Ligare  v. 
SernpU,  32  M.  438,  460. 

(e)  For  and  against  whom  granted. 

160.  Courts  of  equity  recognize  and  pro- 
tect the  rights  of  assignees,  and  enforce  the 
performance  of  contracts  in  their  favor :  Street 
v.  Dow,  H.  427. 

161.  Third  persons  who  have  obtained  con- 
tracts for  a  part  of  the  land  are  still  entitled, 
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when  the  original  contract  is  surrendered  to 
the  vendor,  to  a  specific  performance  so  far 
as  their  lands  are  concerned:  Woodward  v. 
Clark,  15  M.  104. 

162.  For  a  case  where  the  right  to  file  a 
bill  to  enforce  an  agreement  by  the  lessee  of  a 
mining  location  to  convey  an  interest  in  the 
title  when  perfected,  was  upheld  in  favor  of 
an  assignee  of  the  heir  of  the  party  with  whom 
the  agreement  was  made,  see  Compo  v.  Jack- 
son Iron  Co.,  49  M.  39. 

163.  A  wife  may  have  specific  performance 
of  her  husband's  contract  to  buy  land  if  a 
homestead  right  has  attached,  and  he  seeks  to 
relinquish  the  contract :  McKee  v.  Wilcox,  11 
M.  858. 

164.  Where  the  facts  would  preclude  an 
original  contracting  party  from  claiming  spe- 
cific performance  because  it  would  operate  as 
a  fraud  on  the  defendant,  no  person  claiming 
through  him  can  assert  a  better  right  without 
showing  that  he  is  a  bona  flde  purchaser: 
Berry  v.  Whitney,  40  M.  65. 

166.  Where  specific  performance  cannot 
be  enforced  against  a  person  who  has  orally 
agreed  to  convey  lands,  the  case  will  not  be 
aided  by  showing  that  the  land  has  been 
fraudulently  granted  to  a  third  person :  Peck- 
ham  v.  Balch,  49  M.  179. 

166.  Specific  performance  of  an  oral  prom- 
ise to  convey  land  by  way  of  gift  will  not  be 
decreed  as  against  a  bona  flde  mortgagee  of 
ths  premises :  Jones  v.  Tyler,  6  M.  864. 

167.  Where  an  infant  purchaser  has  as- 
signed an  agreement  for  the  conveyance  of 
land,  specific  performance  will  not  be  decreed 
in  favor  of  the  assignee,  upon  a  bill  filed  within 
five  months  after  the  infant  had  reached  his 
majority,  without  proof  of  some  act  by  the 
infant  affirming  the  agreement  and  assign- 
ment since  his  majority.  Suit  by  the  pur- 
chaser after  reaching  majority  to  enforce  the 
agreement  would  have  been  an  act  of  affirm- 
ance, but  suit  by  the  assignee  would  not;  nor 
would  the  retention  of  the  consideration  for 
the  assignment  and  his  quiescence  for  five 
months  after  coming  of  age  be  alone  sufficient 
to  raise  an  inference  of  ratification:  Carrell  v. 
Potter,  28  M.  877. 

168.  A  decree  compelling  a  release  by  ex- 
ecutors was  sustained  by  a  divided  court 
where  one  of  two  joint  owners  acting  with 
the  other's  oral  authority  had  made  a  con- 
tract  of  sale  the  terms  of  which,  after  various 
transfers,  had  been  fulfilled,  but  where  the 
executors  and  legal  representatives  of  the 
other  joint  owner,  who  had  died  meanwhile, 
claimed  to  retain  their  decedent's  original  in- 
terest: Gardner  v.  Warren,  62  M.  809. 


169.  Specific  performance  of  a  decedent's 
contract  of  support  cannot  be  maintained 
against  distributees  of  the  estate  after  it  has 
been  closed:  Shannon  v.  Shannon,  48  M.  182. 

170.  A  father  orally  gave  his  son  a  tract  of 
land  and  put  him  in  possession,  and  the  son 
made  improvements  on  it  and  grew  a  crop  of 
wheat.  A  person  seeking  to  buy  the  land 
bargained  with  the  son,  whose  rights  he  knew, 
but  failing  to  agree  with  him  closed  a  con- 
tract with  the  father,  which  it  was  agreed 
should  be  kept  from  the  son's  knowledge.  The 
father  afterwards  refused  to  give  a  deed  ex- 
cept subject  to  his  son's  claim  for  the  wheat 
crop,  and  the  purchaser  filed  a  bill  against  him 
for  specific  performance.  Held,  that  the  bill 
was  properly  dismissed.  The  son  was  not  a 
party,  and  could  not  be  bound  by  a  decree. 
Complainant  knew  the  father  could  not  sell 
such  interests  as  the  son  owned,  and  having 
no  equities  could  not  ask  a  court  of  equity  to 
create  complications  in  the  title,  but  should 
be  left  to  seek  a  remedy  at  law :  Doteling  v. 
Bergin,  47  M.  188. 

171.  A  parol  agreement  that  has  once  been 
executed  may  be  afterwards  enforced  in  be- 
half of  those  for  whose  benefit  it  was  meant: 
Watrous  v.  Allen,  67  M.  862. 

Specific  performance  of  covenant  to  in- 
demnify bank  is  not  enforceable  against  the 
state:  See  Constitutions,  §  420. 

II.  .Pleading  and  Pbactioe. 

(a)  Parties. 

172.  Where  the  contract  has  been  assigned 
in  trust,  the  beneficiaries  under  it  are  not  nec- 
essary parties  to  a  bill  by  the  vendor  for  its 
specific  performance:  Hanchett  v.  McQueen, 
32  M.  22. 

173.  The  heir  at  law  of  a  deceased  vendee, 
and  not  the  administrator,  is  the  proper  com- 
plainant in  a  bill  for  specific  performance  by 
the  vendor  of  a  contract  for  the  conveyance 
of  lands:  House v  Dexter,  9  M.  246. 

174.  To  a  bill  for  specific  performance  of  a 
land  contract,  both  the  vendor  and  third  per- 
sons to  whom  he  has  conveyed  are  necessary 
parties:  Daily  v.  Litchfield,  10  M.  29. 

176.  Persons  who,  after  a  contract  has 
been  made  for  the  conveyance  of  lands,  ac- 
quire interests  in  the  lands  derived  from  the 
vendor  are  necessary  parties  to  a  bill  for  the 
specific  performance  of  the  contract:  Morris  v. 
Hoyt,  11  M.  9 ;  Chapman  v.  Morgan,  55  M.  124. 

176.  A  vendor  who  has  assigned  his  inter- 
est need  not  be  made  a  party  if  the  vendee  has 
accepted  the  assignee  in  his  stead :  Lovejoy  v. 
Potter,  60  M.  95. 
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177.  Where  B.  held  a  land  contract  given 
by  A.,  and  C.  was  entitled  to  a  portion  of  the 
land  when  the  contract  was  performed,  and 

B.  surrendered  it  up  to  A.,  whereupon  C.  filed 
his  bill  against  A  for  specific  performance,  so 
far  as  his  portion  was  concerned,  held  that,  as 

C.  must  claim  under  B.,  the  latter  was  a  neces- 
sary party  to  the  suit :  Woodward  v.  Clark,  15 
M.  104. 

178.  Where  a  compromise  contract  is  so 
drawn  that  what  is  to  be  done  by  one  party  is 
the  consideration  for  that  which  is  to  be  done 
by  the  other,  specific  performance  of  any  por- 
tion of  it  cannot  be  had  without  bringing  all 
the  parties  in  interest  before  the  court,  so  as  to 
give  opportunity  for  disposing  of  the  whole 
controversy.  And  where  that  was  not  done 
the  bill  was  dismissed,  but  without  prejudice : 
Baldwin  v.  Fletcher,  48  M.  604. 

170.  Where  the  wife  has  not  joined  with 
her  husband  in  a  contract  to  convey  his  land, 
she  is  not  a  proper  party  to  a  bill  by  the  pur- 
chaser  for  specific  performance:  Richmond  v. 
Robinson,  13  M.  193. 

180.  A  bill  for  specific  performance  should 
be  dismissed  if  complainant  parts  with  his  in- 
terest: Brewer  v.  Dodge,  28  M.  859. 

(b)  Pleadings. 

181.  A  bill  for  specific  performance  must 
set  out  a  contract  that  is  clear  and  definite : 
Wright  v.  Wright,  81  M.  880. 

182.  A  bill  for  the  specific  performance  of 
a  contract  made  by  an  agent  need  not  set 
forth  the  manner  of  its  execution,  or  anything 
more  than  the  fact  of  its  execution ;  and  the 
contract  must  then  be  proved  as  a  valid  one : 
Hanchett  v.  McQueen,  33  M.  22. 

188.  Where  the  rights  of  various  defend- 
ants, in  a  suit  for  specific  performance  must  be 
settled  among  themselves  before  performance 
can  be  granted,  the  complainant  can  ask  to 
have  such  rights  disposed  of  in  the  same  suit, 
and  without  a  cross-bill  or  other  analogous 
pleading:  Ibid. 

184.  Bill  for  the  specific  performance  of  a 
contract  to  exchange  certain  lands  of  defend- 
ants for  other  lands  of  complainants.  The  bill 
alleged  complainants  to  be  owners  in  fee-sim- 
ple of  the  lands  to  be  exchanged  by  them. 
Held,  a  sufficient  statement  of  what  the  title 
was:  Daily  v.  Litchfield,  10  M.  29. 

185.  In  a  bill  for  the  specific  performance 
of  a  parol  contract  for  the  conveyance  of  land, 
the  general  facts  relied  upon,  showing  a  part 
performance  as  a  ground  for  taking  the  case 
out  of  the  statute  of  frauds  and  for  enforcing 
the  agreement,  must  be  specifically  set  forth : 


Botnier  v.  Caldwell,  8  M.  468;   Beckham  v. 
Batch,  49  M.  179. 

188.  In  a  bill  for  the  specific  performance 
of  a  contract  for  the  conveyance  of  land,  a  part 
of  the  consideration  for  which  consisted  in 
clearing  and  fencing,  a  general  allegation  that 
the  same  had  been  performed,  was  held  suffi- 
cient: Daily  Litchfield,  10  M.  29. 

187.  A  bill  for  the  specific  performance  of 
a  parol  agreement  to  convey  land  sufficiently 
avers  payment  to  the  defendant  if  it  avers 
payment  to  a  third  person  under  the  arrange- 
ment, and  the  proofs  show  that  it  was  so  made 
by  defendant's  direction  and  for  his  benefit : 
Bigbee  v.  Bigbee,  50  M.  467. 

188.  A  failure  of  the  vendee  to  pay  taxes 
as  stipulated  in  the  contract  stands  upon  the 
same  basis,  as  respects  specific  performance, 
as  a  default  in  the  payment  of  instalments  of 
the  purchase  money ;  and  his  offer  in  his  bill 
of  full  payment  and  performance  covers  the 
taxes  as  well  as  the  purchase  money :  Morris 
v.  Hoyt,  11  M.  9. 

189.  Where  a  wife's  bill  for  specific  per- 
formance of  a  contract  to  convey  lands  to  her 
impleads  a  third  person,  to  whom  the  princi- 
pal defendant  has  conveyed,  and  avers  that 
complainant  is  in  possession,  and  indirectly 
that  such  third  person  knew  her  equities,  it 
is  not  demurrable  generally  for  failure  to 
allege  that  he  was  not  a  bona  fide  purchaser : 
Farwell  v.  Johnston,  34  M.  342. 

190.  A  bill  which  prays  for  specific  per- 
formance as  the  primary  remedy,  and  for 
compensation  as  alternative  relief  merely,  is 
not  subject  to  the  objection  that  it  is  filed  for 
compensation  only :  Ibid. 

191.  A  bill  to  establish  a  right  of  way  and 
to  enjoin  encroachments  upon  it  cannot  be 
sustained  where  it  does  not  furnish  the  means 
for  declaring  exactly  what  the  right  is  and  the 
precise  locality  which  it  occupies,  with  the 
shape  and  dimensions  thereof,  and  where  the 
proofs  show  nothing  but  an  oral  agreement 
for  its  establishment,  and  such  occasional  va- 
riations in  the  bounds  of  the  locality  as  to 
make  it  impossible  to  determine  where  it  orig- 
inally existed :  Fox  v.  Pierce,  50  M.  500. 

As  to  description  of  premises,  see  Equity, 
§828. 

192.  A  bill  to  compel  payment  of  the  pur- 
chase price  on  a  contract  of  sale  is  in  the 
nature  of  a  foreclosure  bill,  and  not  demur- 
rable as  praying  a  forfeiture,  since  the  court 
has  power  to  protect  all  equities  when  the 
rights  under  the  contract  are  determined,  and 
to  order  a  sale,  if  necessary,  for  the  satisfac- 
tion of  moneys  due:  Day  v.  Cole,  56  M.  294. 

198.  A  bill  to  obtain  payment  for  land 
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contracted  to  be  sold  is  not  demurrable  gener- 
ally on  the  ground  that  complainant  does  not 
•  own  the  title  to  all  the  lands,  but  that  part  of 
it  is  in  one  of  the  defendants ;  if  all  parties  are 
in  court  it  is  enough,  and  a  demurrer  admits 
them  to  be  if  so  alleged:  Ibid. 

194.  The  objection  that  a  bill  for  specific 
performance  fails  to  aver  the  value  of  the 
lands  as  exceeding  $100  is  not  sustained 
where  it  shows  that  complainants  paid  more 
than  that  sum :  Raymond  v.  Shawboose,  84  M. 
148. 

195.  Where  evidence  had  been  taken  in  the 
case  showing  valuable  improvements  made  by 
complainant  on  the  land  in  controversy,  but 
there  was  no  allegation  in  the  bill  with  re- 
spect to  such  improvements,  field,  that  such 
evidence  could  not  be  considered  in  the  decis- 
ion of  the  case :  Bomier  v.  Caldwell,  8  M.  463. 

196.  If  the  vendee  denies  that  the  title  is 
good,  or  insists  upon  encumbrances  as  an  ob- 
jection to  performance,  he  should  put  the  title 
or  incumbrances  in  issue  by  his  pleadings: 
Daily  v.  Litchfield,  10  M.  29. 

(c)  Decree. 

When  bill  retained  for  other  relief  where 
specific  performance  is  denied,  see  Equity, 
§§  98-100. 

197.  Every  decree  for  the  specific  perform- 
ance of  an  oral  contract  involving  a  continu- 
ous right  necessarily  involves  the  execution 
of  such  a  document  or  voucher  as  will  secure 
it,  and  specific  time  fixed  within  which  a  re- 
lease should  be  made :  Nichols  v.  Marsh,  62  M. 
439. 

198.  A  decree  for  specific  performance  of 
an  accepted  offer  to  sell  lands  should  not  re- 
quire the  vendor  to  warrant  against  tax  claims 
or  tax  deeds:  Wilcox  v.  Cline,  70  M.  517  (June 
8,  '88). 

199.  In  a  suit  for  the  specific  performance 
of  a  contract  for  the  purchase  of  the  north 
half  of  a  certain  lot  bounded  on  the  west  by  a 
meandering  stream  which  runs  so  that  the 
north  line  of  the  lot  is  longer  than  the  south 
1  ne,  if  the  evidence  leaves  the  dividing  line 
between  the  halves  doubtful  the  lot  will  be  so 
divided  by  an  east  and  west  line  as  to  make 
the  two  parts  equal  in  quantity;  under  a  bill 
demanding  the  north  half  of  the  lot,  an  equal 
division  of  the  river  front  is  erroneous:  Au 
Oris  Boom  Co.  v.  Whitney,  26  M.  43. 

200.  When  specific  performance  is  decreed 
in  favor  of  one  who  is  still  owing  something 
on  the  contract,  he  should  be  ordered  to  bring 
the  amount  into  court  for  the  party  entitled  to 
it :  Stevenson  v.  Jackson,  40  M.  702. 


201.  In  granting  specific  performance  upon 
a  bill  filed  by  a  wife  where  a  homestead  right 
had  attached  in  land  held  by  her  husband 
under  a  contract  of  purchase,  which  contract 
he  had  relinquished  without  her  consent,  the 
decree  should  require  conveyance  to  the  hus- 
band, subject  to  a  lien  in  the  wife's  favor  for 
the  amount  paid  by  her  in  fulfilling  the  con- 
tract: McKee  v.  Wilcox,  11  M.  358. 

202.  Where  the  decree  upon  a  bill  for  spe- 
cific performance  of  a  contract  to  sell  land 
made  the  purchase  money  a  lien  upon  the  land 
in  defendant's  favor,  and  ordered  complain- 
ant to  assume  certain  unascertained  debts 
owing  jointly  by  her  and  by  defendant,  held, 
that  such  debts  should  be  ascertained  and  ex- 
cluded in  the  purchase  money  due  defendant: 
Johnson  v.  Fowler,  68  M.  1. 

208.  Where  one  bought  at  a  statutory  fore- 
closure sale  under  an  arrangement  with  the 
owner  of  the  equity  of  redemption  to  give  him 
further  time  to  redeem  or  to  purchase  back, 
and  where  the  arrangement  was  to  pay 
twelve  and  one-half  per  cent,  interest  to  cover 
original  expenses  and  trouble,  and  the  extra 
two  and  one-half  per  cent  did  not  exceed  $30, 
payment  in  accordance  with  this  arrangement 
was  imposed  as  terms  of  granting  the  relief 
sought:  Moote  v.  Scriven,  33  M.  500. 

Further  as  to  interest  in  decreeing  specific 
performance,  see  Interest,  §§  27,  68,  68. 

204.  A  defendant  who  has. been  ordered  to 
execute,  etc.,  a  deed  with  special  covenant  is 
not  bound  to  prepare  it,  and  cannot  be  held  as 
for  contempt  in  disobeying  the  decree  until 
the  deed  is  presented  to  him  and  he  has  re- 
fused to  execute  it :  Berry  v.  Innes,  85  M.  189. 

As  to  relation  back  of  decree,  see  Equity, 
§  1340. 

Ex  parte  alteration  of  decree,  see  Equity, 
§§  1882,  1883. 

That  costs  are  discretionary,  see  Costs, 
§168. 

No  costs  against  defendant  who  disclaims, 
see  Costs,  §  188. 

STAMPS. 

1.  The  provisions  of  the  act  of  congress 
which  precluded  unstamped  instruments  being 
received  in  evidence  had  no  application  to 
state  courts:  Clemens  v.  Conrad,  19  M.  170. 

2.  And  in  those  courts  the  want  of  a  stamp 
does  not  affect  the  force  of  a  document  as 
evidence:  Sammons  v.  Halloway,  21  M.  162. 

8.  The  stamp  act  cannot  be  applied  to  the 
process  of  state  courts.  Congress  has  no  power 
to  levy  taxes  on  such  process :  Fifidd  v.  Close, 
15  M.  505. 
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4.  A  atarnp  is  not  essential  to  the  validity 
of  *  promissory  note,  and  the  want  of  a  stamp 
does  not  pot  an  indorsee  upon  inquiry :  Burton 
v.  Huntington,  21  M.  415. 

6.  A  person  being  the  holder  of  a  draft 
drawn  in  August,  1868,  made  a  gift  of  it 
causa  mortis  to  her  mother;  and  after  her 
death  her  administrator,  treating  the  draft  as 
Toid  for  want  of  a  sufficient  stamp,  brought 
suit  against  the  drawer  upon  the  original  con- 
sideration. The  drawer,  defending  in  the  in- 
terest of  the  donee,  produced  the  draft  on  the 
trial  and  placed  the  requisite  stamp  upon  it, 
in  pursuance  of  the  act  of  congress  of  June 
30,  1884.  It  was  held  that  the  draft  was 
thereby  made  valid  from  its  inception,  render- 
ins;  the  gift  valid,  and  defeating  the  plaintiffs 
right  of  recovery :  Gibson  v.  Hibbard,  18  M.  214. 

6.  An  Instrument  not  stamped  at  the  time 
cf  execution  was  stamped  afterwards  by  the 
collector  of  internal  revenue,  who  appended 
a  certificate  as  required  by  the  act  of  congress 
of  1886.  Held,  that  the  instrument  was  prop- 
erly stamped,  and  no  inquiry  could  be  gone 
into  of  the  propriety  of  the  collector's  action  : 
Peoria  Ins.  Co.  v.  Perkins,  16  M.  880. 

7.  Where  an  assignment  of  a  policy  of  in- 
surance is  properly  stamped  as  such,  the  fact 
that  it  purports  to  authorize  the  assignee  to 
collect  the  insurance  money  in  case  of  loss 
does  not  make  it  necessary  to  stamp  it  as  a 
power  of  attorney  also:  Ibid. 

8.  Where  a  case  appealed  from  a  justice  had 
been  dismissed  in  the  circuit  court  because  the 
appeal  papers  had  not  been  stamped  the  dis- 
missal was  reversed,  as  the  appeal  was  taken 
before  any  act  of  congress  requiring  such 
stamping:  Fotcler  v.  Kellum,  14  M.  300. 

0.  Where  the  grantee  in  a  deed  seeks  to  re- 
cover in  ejectment  under  it,  it  is  competent 
for  defendant,  although  no  party  to  the  deed, 
to  show  that  a  third  person  caused  it  to  be 
made  to  the  grantee  without  consideration; 
as,  in  such  case,  the  stamps  required  would  de- 
pend upon  the  value  of  the  land :  Oroesbeck  v. 
Seeley,  13  M.  829. 

10.  A  stamp  upon  a  mortgage  given  while 
the  laws  requiring  securities  to  be  stamped  in 
proportion  to  their  amount  were  in  force  raises 
a  strong  presumption  that  the  mortgage  was 
not  understood  to  be  operative  as  a  security 
beyond  the  amount  covered  by  the  stamp: 
Lashbrooks  v.  Hatheway,  52  M.  124. 


STARE  DECISIS. 

See  Courts,  g§  248-251 ;  Treaties,  §  5. 
Mes  judicata,  see  Judgments,  II,  (d);  Equity, 
XII,  (c). 

Vol.  11-85 


STATE. 

That  the  state  of  Michigan  came  into  exist- 
ence when  constitution  was  ratified  and  state 
government  was  organized,  see  Constitu- 
tions, g§  417.  41&    And  see  Courts,  §  156. 

As  to  states  relations  with  the  Michigan 
State  Bank,  see  Banks,  §§  82-86;  Constitu- 
tions, §g  174,  420-423;  Conveyances,  g§  211, 
216-218. 

That  state  did  not  become  responsible  for 
debts  of  government  stock  bank,  see  Banks, 
§87. 

1.  The  state  may  sue:  Michigan  State  Bank 
v.  Hastings,  W.  0. 

2.  And  when  it  sues  it  is  limited  in  its  re- 
covery by  any  defences  that  might  be  set  up 
against  individuals:  Ambler  v.  Auditor-Gen- 
eral,  88  M  746. 

3.  When  the  state  brings  suit,  it  no  less  than 
other  prosecutors  must  appear  on  the  face  of 
the  record  to  be  entitled  to  prosecute  or  the 
proceeding  must  fail  because  of  plaintiff's 
irrelation  to  the  subject  of  the  action :  Attor- 
ney-General v.  Soule,  28  M.  158. 

4.  The  claim  of  a  coroner  under  H.  S. 
§§  0593-0597,  for  fees  and  expenses  incident  to 
an  inquest  upon  the  view  of  the  dead  body  of  a 
stranger,  is  against  the  state,  which  cannot  be 
sued  for  it ;  and  it  is  only  after  an  order  of  al- 
lowance has  been  made  by  the  circuit  court 
(which  order  may  be  compelled  in  a  proper  case, 
see  Mandamus,  £  1 10)  that  the  state  treasurer  is 
permitted  to  pay  the  claim :  Locke  v.  Speed, 
62  M.  408. 

That  the  state  cannot  be  sued  against  its 
consent,  see  Constitutions,  §8  419,  430; 
Equity,  §  701 ;  Public  Lands,  §  191. 

6.  The  state  can  be  recognized  by  the  courts 
as  a  suitor  in  legal  proceedings  only  through 
the  agents  or  legal  representatives  appointed 
by  law,  and  the  appearance  of  the  proper  rep- 
resentative can  only  be  attested  by  the  record : 
People  v.  Navarre,  22  M.  1. 

6.  In  the  absence  of  statute  no  action  can 
be  brought  on  behalf  of  the  public  except  by 
the  proper  public  agent :  Benalleck  v.  People, 
31  M  200. 

And  further  as  to  suits  and  proceedings  in 
behalf  of  state,  see  Attorney -General,  Quo 
Warranto. 

Costs  against  state,  see  Costs,  §§  267-271, 
289. 

7.  The  state  loses  nothing  by  laches,  even 
as  against  one  of  its  municipal  subdivisions: 
Attorney-General  v.  St.  Clair  Supervisors,  80 
M.  888. 

As  to  estoppels  against  the  state,  see  Estop- 
pel, §§  222, 223,  813-315;  Townships,  §§  15, 17. 


Digitized  by 


Google 


546 


STATE— STATUTES,  I  (a). 


As  to  when  and  for  what  purposes  man- 
damus issues  to  state  boards  and  officers,  see 
Mandamus,  §§  134-154. 

That  official  discretion  of  executive  depart- 
ment of  state  government  is  not  reviewable, 
see  Certiorari,  §  83;  Mandamus,  §§  124-128, 
188-185, 187. 

8.  If  the  auditor-general  issues  a  warrant 
excessive  in  amount,  a  new  one  should  be 
taken  out ;  the  state  treasurer  cannot  pay  the 
proper  amount  on  the  original:  Houghton  v. 
State  Treasurer,  40  M.  820. 

0.  In  advertising  for  bids  for  printing  and 
publishing  the  state  reports,  it  is  not  lawful 
to  impose  the  condition  that  the  work  shall  be 
done  at  the  capital :  Ayres  v.  State  Board  of 
Auditors,  42  M.  422. 

10.  The  published  notice  for  bids  for  print- 
ing and  publishing  the  supreme  court  reports 
should  inform  bidders  at  what  time  the  bids 
will  be  opened,  so  that  the  latter  may  be  pres- 
ent and  see  that  the  contract  is  awarded  to 
the  lowest  bidder  as  the  law  provides :  Ibid. 

11.  A  public  contract  not  made  as  the  con- 
stitution requires  is  not  protected  by  the  con- 
stitution from  alteration :  Ibid. 

12.  In  receiving  proposals  for  public  print- 
ing, the  board  of  state  auditors  is  required  by 
law  to  take  from  each  bidder  a  bond  with 
sureties  conditioned  that  if  the  contract  is 
awarded  to  him  he  will  enter  into  it  or  pay 
damages.  Such  a  bond  should  be  approved 
before  the  biddings,  and  it  is  improper  for  the 
board  to  leave  it  for  consideration  afterwards. 
But  the  board  having  left  the  bonds  without 
examination  until  after  opening  the  bids,  and 
the  bond  of  the  lowest  bidder  being  defective, 
held,  that  it  was  not  the  right  of  other  bidders 
to  insist  that  the  board  should  not  suffer  the 
successful  competitor  to  perfect  his  bond  at 
that  time:  Detroit  Free  Press  Co.  v.  State 
Board  of  Auditors,  47  M.  185. 

13.  Where  the  law  requires  the  public 
printing  to  be  let  to  the  lowest  bidder,  an  ad- 
vertisement inviting  proposals  for  doing  fifty 
or  more  kinds  of  work  at  rates  to  be  specified 
for  each,  but  all  the  proposals  of  a  bidder  to  be 
taken  together  as  a  single  bid,  and  which  gives 
no  basis  on  which  it  is  to  be  determined  which 
bid  in  the  aggregate  is  the  lowest,  does  not  ac- 
complish the  purpose  of  the  law.  and  therefore 
is  not  in  compliance  with  it :  Ibid. 

14.  Where  different  kinds  of  public  work 
have  no  necessary  connection  with  each  other, 
quaere  whether  bids  therefor  should  not  be  en- 
tirely separate.  But  the  board  of  auditors  has 
undoubtedly  considerable  discretionary  au- 
thority in  determining  how  bids  for  state 
printing  shall  be  invited ;  and  as  there  are  some 


conveniences  in  having  all  the  work  done  by 
the  same  person,  it  cannot  be  said,  as  matter  of 
law,  that  they  have  no  right  to  combine  the 
proposals:  Ibid. 

Further  as  to  state  and  state  officers,  see 
these  headings  in  the  Index. 


STATUTES. 

L  IN  GENERAL. 

(a)  What  are;  what  forms  part  of. 

(b)  Wlien  inoperative. 

(c)  Time  of  taking  effect 

(d)  Notice  and  knowledge. 
U.  Construction. 

(a)  In  general;  legislative  intent. 

(b)  Of  revisions  and  compilations. 

(c)  With  reference  to  the  title. 

(d)  With  reference  to  the  common 

law. 

(e)  With  reference  to  the  constitution. 

(f)  With  reference  to  other  statutes. 

(g)  Language    adopted  from   other 

statutes. 

(h)  Legislative  interpretation. 

(i)  Practical  construction. 

(j)  Reasonable  construction. 

(k)  Liberal  construction. 

(1)  Strict  construction;  penal  statutes. 

(m)  Strict  pursuance  of  remedy. 

(n)  Directory  and  mandatory  provis- 
ions. 

(o)  Prospective  and  retrospective. 
UL  Repeal. 

(a)  In  general;  what  constitutes. 

(b)  Effect  of  repeal 
IV.  Amendment. 

V.  Revivor. 

As  to  validity,  see  Constitutions. 

As  to  the  enactment  of  statutes.  Gee  Con- 
stitutions, §§  498-622. 

As  to  proof  of  foreign  statutes  and  presump- 
tions regarding  them,  see  Evidence,  §§  1061- 
1083. 

As  to  pleading  statutes,  see  Pleadings, 
§§  261-276. 

I.  In  general. 
(a)   What  are;  what  forms  part  of. 

1.  The  enactments  of  the  legislature  are  the 
only  instruments  that,  under  the  constitution, 
can  properly  be  called  laws ;  a  city  charter  is 
a  state  law,  and  confers  statutory  authority : 
Fennell  v.  Bay  City,  86  M.  186. 

2.  Publication  with  the  statutes  does  not 
give  the  effect  of  law  to  a  bill  which,  though 
signed  by  the  governor,  was  Dot  constitution- 
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ally  passed  by  tbe  legislature:  Attorney-Gen- 
eral v.  Jog,  55  M.  91. 

3.  A  claim  that  a  clause  in  a  bill  as  drafted 
was  in  fact  left  out  by  amendment  and  was 
inadvertently  retained  in  the  statute  as  passed 
cannot  be  accepted  where  the  legislative  jour- 
nals do  not  conclusively  make  out  the  fact : 
Smith  v.  Eaton  Supervisors,  56  M.  217. 

4.  Where  there  is  a  discrepancy  between 
an  original  law  on  file  and  the  printed  copy 
thereof  tbe  former  will  govern:  Htdburt  v. 
Merriam,  8  M.  144. 

6.  So  held  where  two  codifications  made  by 
legislative  authority  had  followed  tbe  printed 
copy:  Ibid.  (Contra,  Pease  v.  Peek,  18  How. 
695.) 

6.  H.  8.  §  1696  permits  petitions  for  laying 
out  drains  to  be  presented  to  any  drain  com- 
missioner by  any  five  or  more  freeholders 
"  residing  in  [any  one  or  more]  townships  in 
which  such  drains  [drain]  or  the  lands  to  be 
drained  thereby  may  be  [situated]."  Held, 
that  the  bracketed  words,  which  were  not  in 
the  law  as  approved  by  the  governor,  have  no 
proper  place  in  the  statute,  and  cannot  be  con- 
strued as  authority  to  a  township  drain  com- 
missioner to  act  outside  of  his  township: 
Drain  Commissioner  v.  Baxter,  57  M.  127. 

(b)    When  inoperative. 

As  to  validity  generally,  see  Constitutions. 

7.  A  statute  is  not  enforceable  unless  it  fur- 
nishes adequate  means  to  secure  the  purposes 
for  which  it  was  enacted:  Attorney-General 
v.  Lawton,  80  M.  886;  Underwood  v.  People, 
82  M.  1 :  lioyd  v.  Wayne  Circuit  Judge,  56  M. 
286:  HaucWs  Case,  70  M.  806. 

8.  A  statute  which  authorizes  a  city  to  open 
and  widen  streets  according  to  the  procedure 
therein  prescribed,  but  which  prescribes  no 
procedure  for  widening  is,  so  far,  inoperative : 
Chaffee's  Appeal,  56  M.  244. 

9.  A  clause  in  a  city  charter  remains  in- 
operative to  change  the  general  law  where  the 
charter  makes  no  provision  for  carrying  it  out, 
and  where  the  common  law  cannot  supply  the 
omission :  People  v.  Smith,  0  M.  193. 

10.  A  statute  whereby  parties'  righto  are 
conclusively  determined  after  a  specified  pe- 
riod is  inoperative  where  the  only  remedy  pro- 
vided for  testing  such  rights  within  that  pe- 
riod is  void:  Quinlon  v.  Rogers,  12  M.  168. 

11.  A  section  of  a  statute  becomes  inoper- 
ative where  it  is  a  part  of  and  dependent  on 
a  new  and  unconstitutional  system  created  by 
the  statute :  Rice  v.  Auditor-General,  80  M.  12. 

As  to  effect  of  partial  invalidity  of  statute, 
see,  farther,  Constitutions,  §§  676-689. 


(c)  Time  of  taking  effect. 

12.  A  statute  need  not  be  published  before 
taking  effect  unless  the  constitution  or  statutes 
provide  otherwise:  Stevenson  v.  Bay  City,  26 
M.44. 

13.  A  statute  not  ordered  to  take  effect  at 
another  time  does  not  become  of  force  until 
ninety  days  after  tbe  final  adjournment  of 
the  legislature :  Fosdick  v.  Van  Husan,  21  M. 
567 ;  Wohlseheid  v.  Bergrath,  46  M.  46. 

14.  A  law  passed  Feb.  4,  1859,  providing 
for  an  election  "  at  the  annual  township  elec- 
tion to  be  held  in  April  next."  The  law,  under 
tbe  constitution,  did  not  take  effect  until  Hay 
16, 1859.  Held,  by  two  of  the  justices,  that 
to  give  the  law  any  force  it  must  be  held  to 
apply  to  the  next  annual  election  after  the 
date  last  mentioned :  Rice  v.  Ruddiman,  10 
M.  125;  Carletonv.  People,  10  M.  250. 

15.  A  statute  passed  to  take  effect  at  a 
future  day  is  to  be  understood  as  speaking 
from  the  time  it  goes  into  operation,  and  not 
from  the  time  of  its  passage.  The  interven- 
ing period  is  allowed  to  enable  the  public  to 
become  acquainted  with  its  provisions;  but 
until  it  becomes  operative  as  a  law,  tbey  can- 
not be  compelled  to  govern  their  actions  by  it : 
Price  v.  Hopkin,  18  M.  818. 

16.  Tbe  revision  of  the  statutes  passed  in 
1846,  but  which  did  not  go  into  effect  until 
March  1,  1847,  had  no  force  until  the  latter 
date ;  and  its  provisions  could  not  affect  rights 
acquired  under  a  mortgage  executed  in  Jan- 
uary, 1847:  Cargill  v.  Power,  1  M.  869. 

(d)  Wotice  and  knowledge. 

As  to  judicial  notice  of  statutes,  see  Evi- 
dence. g§  972-984. 

17.  All  persons  are  bound  to  take  notice  of 
a  publio  statute:  he  Roy  v.  East  Saginaw 
R.  Co.,  18  H.  283. 

18.  All  persons  must  take  notice  of  a  stat- 
ute that  enlarges  a  city ;  so  that  the  illegality 
of  a  tax  based  on  an  invalid  enlargement 
would  be  a  defect  apparent  to  all,  and  title 
would  not  be  clouded:  Curtis  v.  East  Sag- 
inaw, 85  M.  508. 

19.  One  whose  property  is  assessed  under, 
an  unconstitutional  law  must  be  presumed  to 
know  that  the  law  is  void  and  that  a  sale  for 
the  tax  does  not  cloud  his  title:  Detroit  v. 
Martin,  84  M.  170. 

As  to  effect  of  ignorance  of  unconstitution- 
ality, see  Constitutions,  §  690. 

20.  A  statute  is  not  operative  as  notice 
from  its  passage  but  from  its  taking  effect: 
Cargill  v.  Power,  1  M.  869;  Price  v.  Hopkin, 
13  M.  818. 
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21.  All  who  assume  to  contract  with  a  pub- 
lic officer  letting  work  are  bound  to  take  no- 
tice of  the  statutory  regulations:  Mackenzie  v. 
Baraga,  89  M.  554. 

As  to  the  general  presumption  of  knowledge 
of  the  law,  see  Evidence,  §§  1527-1537. 

II.  Construction. 
(a)  In  general;  legislative  intent. 

As  to  particular  terms,  see  Words  and 
Phrases. 

22.  It  is  implied  in  all  statutes  that  they 
shall  be  read 'in  accordance  with  the  regular 
rules  of  interpretation,  and  apply  to  such  per- 
sons or  things  as  fall  naturally  within  their 
scope:  Crane  v.  Reeder,  21  M.  24,  66. 

28.  The  object  of  construction  is  to  ascer- 
tain and  carry  into  effect  the  intention  of  the 
legislature :  People  v.  Oakland  County  Bank, 
1  D.  282;  Malonny  v.  Mahar,  1  M.  26;  Niles  v. 
Rhodes,  7  M.  874;  Whipple  v.  Saginaw  Cir- 
cuit Judge,  26  M.  842;  Peninsular  R.  Co.  v. 
Duncan,  28  M.  130;  Albany  &  B.  Mining  Co. 
v.  Auditor-General,  37  M.  891. 

24.  And  that  intent,  when  manifest,  must 
not  be  defeated  by  construction:  Parsons  v. 
Wayne  Circuit  Judge,  87  M.  287. 

25.  The  legislative  purpose  appearing  it  is 
not  to  be  defeated  by  technical  constructions: 
French  v.  Lansing,  80  M.  378. 

26.  But  must  be  carried  into  effect  by  the 
courts  if  practicable:  Brooks  v.  BUI,  1  M. 
118. 

27.  The  courts  will  give  a  statute  such  a 
construction  as  will  carry  out  the  intention  of 
the  legislature,  where  that  intent  is  obvious 
and  practicable:  People  v.  Plumsted,  2  M. 
465. 

28.  A  construction  that  will  result  in  great 
inconvenience  is  to  be  avoided  unless  the 
meaning  of  the  legislature  is  plain,  in  which 
case  it  must  be  obeyed :  Wales  v.  Lyon,  2  M. 
276. 

29.  Where  the  provisions  of  a  statute  do 
not  leave  its  construction  doubtful,  an  argu- 
ment based  on  the  inconvenience  attending 
such  construction  can  have  no  weight :  Folk- 
erts  v.  Power,  42  M.  283. 

80.  Where  the  legislature  possesses  full 
power  over  a  subject  the  question  of  the  effect 
of  what  it  has  assumed  to  do  must  be  a  ques- 
tion of  intent  and  construction :  Detroit  Street 
R.  Co.  v.  Outhard,  51  M.  180. 

81.  Courts  cannot  pass  upon  the  wisdom, 
policy  or  equity  of  valid  statutes :  Crane  v. 
Reeder,  22  M.  822;  Reithmiller  v.  People,  44 , 
M.  280;  Sheley  v.  Detroit,  45  M.  481. 


82.  The  legislature  will  choose  its  own 
methods  in  collecting  information  to  guide  its 
legislative  discretion,  and  the  courts  must 
assume  that  they  are  suitable  and  proper  and 
lead  to  proper  results.  The  legislature  is  not 
to  be  supposed  to  have  acted  improperly,  un- 
advisedly or  from  any  other  than  public 
motives  under  any  circumstances,  when  act- 
ing within  the  limits  of  its  authority:  Flint  & 
F.  P.  R.  Co.  v.  Woodhull,  25  M.  99. 

88.  The  intent  to  be  sought  for  in  a  statute 
is  that  of  the  particular  legislature  which 
passed  it:  Dewar  v.  People,  40  M.  401. 

84.  The  intent  of  the  legislature  in  passing 
a  law  is  to  be  sought  in  the  law  itself:  Brooks 
v.  HOI,  1  M.  118. 

85.  The  construction  to  be  put  upon  a  stat- 
ute must  be  such  as  is  warranted  by  or  at 
least  not  repugnant  to  the  words  of  the  act: 
Green  v.  Graves,  1  D.  851 ;  Leoni  v.  Taylor,  80 
M.  148. 

86.  The  intent  of  the  legislature  must  be 
gathered  from  the  language  used  to  express 
it ;  and  where  the  language  is  clear  and  ex- 
plicit and  susceptible  of  but  one  meaning,  and 
there  is  nothing  incongruous  in  the  act,  the 
court  is  bound  to  suppose  the  legislature  in- 
tended what  the  language  imports :  Barstoto 
v.  Smith,  W.  394;  Leoni  v.  Taylor,  20  M.  148; 
Swarticout  v.  Michigan  Air  Line  R.  Co.,  24  M. 
889;  Whipple  v.  Saginaw  Circuit  Judge,  26 
M.  842;  Wilt  v.  Cutler,  88  M.  189. 

37.  It  is  only  where  a  statute  is  ambiguous 
in  its  terms  that  courts  exercise  the  power  of 
so  controlling  its  language  as  to  give  effect  to 
what  they  may  suppose  to  be  the  intention  of 
the  legislature:  Biduxltv.  Whitaker,  1  M.  469. 

38.  Where  the  object  of  the  legislature  is 
plain  and  unequivocal,  courts  ought  to  adopt 
such  a  construction  as  will  best  effectuate  the 
intention  of  the  lawgiver:  Green  v.  Graves,  1 
D.  351. 

39.  But  the  courts  are  not  at  liberty,  in 
order  to  effectuate  what  they  may  suppose  to 
have  been  the  intention  of  the  legislature,  to 
put  upon  the  statute  a  construction  not  sup- 
ported by  the  words,  though  the  consequences 
should  be  to  defeat  the  purposes  of  the  act: 
Ibid.;  Leoni  v.  Taylor,  20  M.  148. 

40.  A  statute  cannot  be  extended  by  con- 
struction beyond  the  obvious  import  of  its 
language:  Morrill  v.  Seymour,  3  M.  64;  Meis- 
ter  v.  People,  81  M.  99. 

41.  'Where  the  language  of  a  statute  is 
clear  and  explicit,  no  other  than  a  literal  con- 
struction should  be  given  to  it:  People  v. 
Plumsted,  2  M.  465. 

42.  Where  the  provisions  of  a  section  of  a 
statute  are  clear  and  unambiguous,  the  literal 
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sense  must  prevail,  unless  it  is  obvious  from  a 
survey  of  the  whole  act  that  by  such  a  con- 
struction the  intention  of  the  legislature 
would  be  defeated:  Watkins  v.  Atkinson,  2 
M.  151. 

48.  The  real  intention  of  the  legislature, 
when  accurately  ascertained,  prevails  over 
the  literal  sense  of  terms,  especially  when  a 
strict  adherence  to  the  letter  would  lead  to 
palpable  injustice,  contradiction  or  absurdity : 
Green  v.  Graves,  1  D.  351. 

44.  The  sense  of  a  term  used  in  a  statute  is 
to  be  determined  from  the  context  and  the 
apparent  object  of  the  provision,  as  indicated 
by  the  nature  of  the  case  and  other  statutes 
in  pari  materia:  People  v.  He  Kinney,  10M.  54. 

45.  A  statute  must  be  cont>truod  with  ref- 
erence not  only  to  its  language,  but  its  ob- 
ject, as  gathered  from  its  various  parts  and 
other  statutes  in  pari  materia:  Washburn  v. 
People,  10  M.  873. 

46.  The  abstract  meaning  of  particular 
words  or  their  strict  grammatical  construction 
will  not  alone  govern;  but  they  must  be  ap- 
plied to  the  subject-matter  and  general  scope 
and  purport  of  the  whole  act,  and  be  consid- 
ered with  some  reference  to  the  evil  sought 
to  be  remedied,  and  in  the  light  of  other  stat- 
utes in  pari  materia,  as  well  as  the  principles 
of  the  common  law :  Whipple  v.  Saginaw  Cir- 
cuit Judge,  26  M.  842. 

47.  The  occasion  and  the  reason  of  the  en- 
actment; the  letter  of  the  act,  whether  words 
be  used  in  their  proper  or  in  a  technical  sense; 
the  context,  the  spirit  of  the  act,  and  whether 
in  its  nature  remedial  or  penal,  are  all  to  be 
considered:  Attorney-General  v.  Bank  of 
Michigan,  H.  315. 

48.  Where  the  words  of  a  statute  are  not 
explicit  the  intent  is  to  be  learned  by  consid- 
ering the  occasion  and  necessity  of  the  law  — 
the  mischief  felt  and  the  remedy  in  view: 
Green  v.  Graves,  1  D.  351;  People  v.  Plnmated, 
2  M.  405;  SibUy  v.  Smith,  2  M.  48«. 

49.  The  cause  or  reason  of  the  act  may 
either  be  collected  from  the  statute  itself  or 
discovered  from  extrioete  circumstances: 
Green  v.  Graves,  1  D.  851. 

60.  A  construction  required  by  a  strict  and 
literal  interpretation  should  not  be  adopted 
where  the  legislative  intent  would  be  per- 
verted if  the  language  used  were  tested  by 
nice  rules  of  art:  Peninsular  R.  Co.  v.  Dun- 
can, 28  M.  130. 

51.  If  the  intent  of  the  legislature  is  intel- 
ligibly expressed  the  courts  will  carry  it  out, 
and  will  not  allow  it  to  be  defeated  by  verbal 
criticism:  Chippewa  Superviaors  v.  Auditor- 
General,  66  M.  408. 


52.  Where  one  part  of  an  act  is  equivocal, 
other  portions  may  be  resorted  to  as  guides: 
Attorney-General  v.  Bank  of  Michigan,  H. 
815. 

53.  The  legislative  intent  is  to  be  gathered 
not  from  a  particular  expression  or  provision, 
but  from  a  view  of  the  whole  statute  and  by 
comparing  one  portion  with  another:  Attor- 
ney-General v.  Bank  of  Michigan,  H.  315; 
Joy  v.  Thompson,  1  D.  878;  Bronson  v.  New- 
berry, 2  D.  88;  Wales  v.  Lyon,  2  M.  276;  Peo- 
ple v.  Plumsted,  2  M.  465;  Sibley  v.  Smith,  2 
M.  486;  Seymour  u,  Peters,  67  M.  415  (Oct. 
27,  '87). 

54.  Provisions  of  a  city  charter  in  regard 
to  refunding  illegal  taxes  must  be  taken  to- 
gether with  those  relating  to  re-assessments: 
Louden  v.  East  Saginaw,  41  M.  18. 

56.  The  inferences  to  be  drawn  from  a  lit- 
eral interpretation  of  one  section  of  a  statute 
must  be  controlled  by  clear  and  express  lan- 
guage found  in  other  sections,  although  the 
policy  of  the  act  may  to  some  extent  be  de- 
feated: Bidwellv.  Whitaker,  1  M.  469. 

56.  The  application  of  particular  provisions 
is  not  to  be  extended  beyond  the  general  scope 
and  object  of  the  statute,  unless  such  exten- 
sion was  obviously  designed:  Ticknor's  Es- 
tate, 13  M.  44. 

57.  A  statute  is  to  be  so  construed  as  to 
give,  if  possible,  full  effect  to  all  its  provisions: 
Malonny  v.  Mahar,  1  M.  26;  Swarttcout  v. 
Michigan  Air  Line  B.  Co.,  24  M.  389. 

58.  Statutes  should  be  so  construed  as  to 
produce  the  least  conflict,  and  so  as  to  har- 
monize as  far  as  possible  all  their  provisions : 
Galpin  v.  Abbott,  6  11  17,  41. 

59.  Effect  is  to  be  given,  if  possible,  to 
every  clause  and  sentence;  and  it  is  the  duty 
of  courts,  so  far  as  practicable,  to  reconcile  the 
different  provisions  of  a  statute  so  as  to  make 
the  whole  of  it  consistent  and  harmonious; 
and  where  this  is  impossible  to  give  effect  to 
the  manifest  intent  of  the  legislature:  Attor- 
ney-General v.  Detroit  <t  E.  P.  R.  Co.,  2  M. 
188;  People  v.  Burns,  5  M.  114. 

60.  In  order  to  give  effect  to  a  statute, 
courts  will  sometimes  transpose  sentences  so 
as  to  place  them  in  their  just  connection  with 
the  sentences  to  which  they  relate:  Detroit  v. 
Chaffee,  70  M.  80. 

81.  A  construction  rendering  any  part  of  a 
statute  nugatory  should  not  be  adopted  if  any 
reasonable  construction  can  be  put  upon  it 
which  would  give  effect  to  the  whole:  Smith 
v.  Jones,  15  M.  281. 

62.  Where  a  statute  admits  of  any  other 
rational  construction  it  is  not  to  be  supposed 
that  any  section  was  inserted  with  no  intjlli- 
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gible  purpose:  People  v.  Ingham  Supervisors, 
20  M.  95. 

68.  A  construction  which  would  render 
useless  a  proceeding  for  which  the  statute  pro- 
vides, should  not  be  adopted,  as  it  would  im- 
pute folly  to  the  legislature:  Peninsular  R. 
Co.  v.  Duncan,  28  M.  180. 

64.  Every  word  in  a  statute  must  be  pre- 
sumed, where  possible,  to  have  some  force  and 
meaning,  and  to  have  been  made  use  of  for 
some  purpose :  Potter  v.  Safford,  50  M.  46. 

66.  In  case  of  an  apparent  conflict  between 
different  subdivisions  of  the  same  section  of 
the  statute  the  entire  section  must  be  exam- 
ined, and  such  a  construction  put  upon  it  as,  if 
possible,  will  harmonize  and  give  effect  to  the 
various  provisions  according  to  the  evident  in- 
tent, so  far  as  the  same  may  be  gathered  from 
the  language  used :  Burke  v.  Burke,  84  M.  451. 

66.  A  term  used  in  a  statute  may  be  given 
an  enlarged  or  restricted  meaning  as  the  in- 
tention of  the  legislature  will  best  be  carried 
into  effect:  Came  v.  Litchfield,  2  M.  840. 

67.  General  words  may  be  restrained  or  en- 
larged so  as  to  effectuate  the  intention  of  the 
law-maker:  Welch  v.  Stowell,  2  D.  882. 

68.  General  words  in  a  statute  must  re- 
ceive a  general  construction ;  and  if  there  be 
no  express  exception  the  court  can  create 
none:  Ten  Eyck  v.  Wing,  1  M.  40. 

69.  Special  terms  used  in  a  statute  do  not 
enlarge  but  limit  the  force  of  the  general  words 
used:  Detroit  v.  Putnam,  45  M.  268. 

70.  Where  no  intention  to  the  contrary  ap- 
pears, general  words  used  after  specific  terms 
are  to  be  confined  to  things,  purposes  or  per- 
sons ejusdem  generis  with  those  previously 
enumerated :  American  Transp.  Co.  v.  Moore, 
5  M.  868,  24  How.  (U.  S.)  1 ;  McDade  v.  Peo- 
ple, 29  M.  50;  Board  of  Education  v.  Detroit, 
80  M.  505;  Brooks  v.  Cook,  44  M.  617. 

71.  Said  rule  is  especially  applicable  in  the 
interpretation  of  statutes  defining  crimes  and 
regulating  their  punishment :  McDade  v.  Peo- 
ple, 29  M.  50. 

72.  But  said  rule  does  not  apply  where  the 
statute  does  not  attempt  an  enumeration  in 
pait'cular  terms,  but  where  all  the  terms  used 
are  alike  general ;  so  held  of  H.  S.  g  9161,  as 
to  false  pretences,  etc.  (see  Chimes,  §  868): 
Biglerv.  People,  44  M.  299. 

73.  The  rule  expressio  unius  est  exclusio 
alterius  is  by  no  means  universal,  and  requires 
great  caution  in  its  application ;  and  where, 
without  it,  the  legislative  intent  as  gathered 
from  the  whole  statute  is  clear,  it  does  not 
apply:  Niks  v.  Rhodes,  7  M.  874,  886. 

74.  Where  a  statute  explicitly  adopts,  in 
reference  to  the  acknowledgment  or  proof  of 


deeds,  the  law  of  the  place  where  acknowl- 
edged or  proved,  it  is  presumable  that  if  it  in- 
tended to  adopt  the  law  of  the  place  of  execu- 
tion that  intention  would  also  hare  been  ex- 
pressed: Oalpinv.  Abbott,  6  M.  17. 

75.  Where  a  statute  made  special  provision 
for  the  compensation  of  certain  officers,  the 
omission  to  provide  compensation  to  other 
officers  therein  named  was  held  to  have  been 
intentional,  and  to  preclude  them  from  pay : 
Perry  v.  Cheboygan,  55  M.  250. 

76.  The  words  of  a  statute  are  to  be  taken 
in  their  ordinary  signification  and  import: 
Green  v.  Graves,  1  D.  851. 

77.  Phrases  in  a  statute  are  not  to  be  given 
a  sense  different  from  common  and  approved 
usage:  Leoni  v.  Taylor,  20  M.  148. 

78.  The  natural  import  of  the  words  of 
any  statute,  according  to  the  common  use 
of  them  when  applied  to  the  subject-matter  of 
the  act,  is  to  be  taken  as  expressing  the  in- 
tention of  the  legislature,  unless  the  intention 
so  resulting  from  the  ordinary  import  of  the 
words  be  repugnant  to  sound  acknowledged 
public  policy :  People  v.  May,  8  M.  598. 

78.  The  words  of  a  statute  must  receive  a 
construction  consistent  with  the  ordinary  im- 
port of  the  words  employed,  unless  a  different 
one  is  obviously  contemplated :  People  v.  Audi- 
tor-General, 7  M.  84. 

80.  In  all  cases  where  a  common-law  defi- 
nition is  employed,  it  must  be  presumed  that 
it  is  employed  in  the  common-law  sense,  unless 
there  is  distinct  and  satisfactory  evidence  to 
the  contrary:  Pitcher  v.  People,  16  M.  143. 

81.  If  the  subject  of  the  statute  relates  to 
technical  matters,  the  words  used  are  to  be 
construed  technically,  unless  from  the  statute 
itself  it  appears  that  the  terms  are  used  in  a 
more  popular  sense :  People  v.  May,  8  M.  598. 

82.  Words  which  have  acquired  a  well-de- 
fined technical  meaning  are  to  be  understood 
in  their  technical  sense,  especially  when  em- 
ployed by  way  of  definition :  Pitcher  v.  Peo- 
ple, 16  M.  142. 

88.  Punctuation  alone  is  an  unsafe  guide  in 
construing  a  statute :  Campau  v.  Dewey,  9  M. 
881. 

(b)  Of  revisions  and  compilations. 

84.  It  is  a  general  rule  that  where  a  statute 
is  amended,  either  by  the  addition  or  omission 
of  words  or  sentences,  the  law-maker  must  be 
presumed  to  have  had  some  object  in  view  — 
to  have  intended  to  effect  some  change — and 
that  courts  in  construing  such  amended  laws 
should  seek  for  that  intent,  and  not  render 
void  by  construction  parts  added  or  revive 
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parts  omitted ;  but  it  is  doubtful  whether,  in 
the  construction  of  revised  or  entire  new 
drafts  of  statute  laws,  any  such  rule  should  be 
applied:  Strong  v.  Daniels,  3  M.  466. 

85.  The  whole  body  of  laws  designated  as 
the  "Revised  Statutes"  (of  1846)  was  passed 
m  one  act  and  must  be  construed  together  as 
such:  Perry  v.  Hepburne,  4  M.  165. 

86.  The  Revised  Statutes  constitute  but  one 
act  and  all  provisions  must  stand  together: 
People  v.  Mayworm,  5  M.  146;  Brayton  v. 
Meritkew,  66  M.  166. 

87.  In  interpreting  a  provision  of  the  Re- 
vised Statutes  all  such  parts  as  relate  to  the 
same  subject  are  to  be  taken  into  view :  Ma- 
lonny  v.  Mahar,  1  M.  26. 

88.  Different  chapters  of  the  Revised  Stat- 
utes form  parts  of  one  entire  code  passed  at 
the  same  session  of  the  legislature,  and  must 
be  construed  together  as  one  act:  Shannon  v. 
People,  5  M.  36,  50. 

89.  The  Revised  Statutes  constitute  in  law 
but  one  statute,  so  that  different  chapters 
modify  each  other:  Bewick  v.  Alpena  Harbor 
Co.,  89  M.  700. 

80.  The  compiled  laws  have  'not  the  force 
of  a  revision ;  that  is  prohibited  by  the  consti- 
tution: Ibid.;  Stewart  v.  Riopelle,  48  M.  177. 

81.  The  compiled  laws  are  not  a  re-enact- 
ment or  an  original  enactment  of  the  provis- 
ions therein  contained;  they  have  no  force 
except  as  a  compilation  of  existing  statutes, 
properly  arranged  but  not  altered :  Stewart  v. 
Riopelle,  48  M.  177. 

(c)  With  reference  to  the  title. 

For  constitutional  requirements  as  to  title, 
see  Constitutions,  §§  541-609,  631.  And  see 
Regtstebs  or  -Deeds,  §  5. 

92.  As  the  title  of  an  act  must  express  its 
purpose,  the  act  may  be  construed  in  the  light 
of  its  title  if  they  are  not  incompatible :  Reith- 
miller  v.  People,  44  M.  280. 

93.  A  statute  is  to  be  construed  in  view  of 
its  title  and  its  lawful  purposes,  assuming  aa 
far  as  possible  that  broad  language  should  be 
confined  to  lawful  objects:  Allor  v.  Wayne 
Auditors.  48  M.  76. 

94.  A  repealing  act  is  to  be  read  in  the  light 
of  its  title:  People  v.  Hobson,  48  M.  27. 

95.  In  case  of  doubt  the  title  of  a  statute 
may  be  resorted  to  in  aid  of  its  interpretation, 
and  may  afford  a  conclusive  solution :  Smith 
v.  Auditor-General,  20  M.  898. 

96.  Under  our  constitution  the  title  of  an 
act  is  significant  and  usually  controlling  in  de- 
termining its  scope:  McKeUar  v.  Detroit,  67 
K.  158. 


97.  The  operation  of  a  statute  must  be  re- 
stricted to  the  object  expressed  in  the  title: 
Baptist  Missionary  Union  v.  Peck,  10  M.  841 ; 
Ryerson  v.  Utley,  16  M.  269;  Bates  v.  Nelson, 
49  M.  459. 

98.  Though  the  terms  of  a  statute  are  gen- 
eral, they  are  restricted  by  a  title  which  is 
specific  in  its  reference  to  a  particular  class: 
Booth  v.  Eddy,  88  M.  245. 

99.  A  statute  is  to  be  so  construed  as  to 
confine  its  operation  to  the  purview  of  its 
title:  BisseU  v.  Wayne  Probate  Judge,  58  M. 
237.  That  a  prospective  title  precludes  retro- 
spective effect,  see  infra.  §  249. 

100.  Nor  can  the  operation  be  made  more 
extensive  by  so  defining  the  title  in  the  body 
of  the  act  as  to  make  it  cover  more  than  the 
natural  and  proper  meaning  of  the  words  will 
warrant :  Northwestern  Manuf.  Co.  v.  Wayne 
Circuit  Judge,  58  M.  881. 

101.  The  constitution  does  not,  however, 
require  that  a  statute  shall  have  no  operation 
further  than  its  title  absolutely  expresses: 
People  v.  Wands,  23  M.  885. 

(d)  With  reference  to  common  law. 

102.  Statutes  are  to  be  construed  with 
reference  to  the  common  law,  and  it  is  never 
to  be  presumed  that  the  legislature  intended 
to  make  any  innovation  upon  the  common  law 
further  than  was  necessary  to  carry  the  sot 
into  effect:  Wales  v.  Lyon,  2  M.  276 ; Shannon 
v.  People,  5  M.  71 ;  Crane  v.  Reeder,  22  M.  822 ; 
Whipple  v.  Saginaw  Circuit  Judge,  26  M.  842. 

108.  If  the  apparent  meaning  of  the  stat- 
ute is  opposed  to  well-settled  and  fundamental 
principles  of  the  common  law,  such  meaning 
should  be  restrained  or  enlarged  accordingly : 
Wales  v.  Lyon,  2  M.  276. 

104.  But  the  manifest  intent  of  the  legisla- 
ture is  not  to  be  resisted  because  the  statute  is 
in  derogation  of  the  common  law :  Sibley  v. 
Smith,  2  M.  486. 

105.  And  common-law  rules  cannot  over- 
ride statutes :  Rogers  v.  Port  Huron  A  L  M. 
R.  Co.,  45  M.  460. 

That  statutes  in  derogation  of  the  common 
law  are  construed  strictly,  see  infra,  §§  181- 
186. 

(e)  With  reference  to  the  constitution. 

106.  A  construction,  if  practicable,  is  to  be 
put  upon  a  statute  which  will  be  in  harmony 
with  the  constitution,  and  not  one  which 
would  render  the  statute  ineffectual:  Tabor  v. 
Cook,  15  M.  822. 

107.  Where  two  different  constructions  of 
a  statute  are  possible,  one  of  which  is  consist- 
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ent  with  the  constitution,  while  the  other  is 
inconsistent,  the  former  is  to  be  preferred  as 
the  one  presumptively  intended  by  the  legis- 
lature: Motz  v.  Detroit,  18  M.  495;  Grand 
Rapids  Booming  Co.  v.  Jareis,  80  M.  808. 

108.  The  legislature  will  be  presumed  to 
have  intended  the  language  of  a  statute  to  be 
used  in  a  constitutional  sense :  Grand  Rapids 
Booming4  Co.  v.  Jarvis,  30  M.  808. 

100.  Courts  are  bound,  whenever  possible, 
so  to  construe  statutes  as  to  give  them  valid- 
ity and  a  reasonable  operation:  Van  Fleet  v. 
Van  Fleet,  49  M.  610. 

110.  No  unlawful  intent  will  be  inferred 
except  where  it  is  too  plain  to  be  mistaken : 
Allot  v.  Wayne  Auditors,  48  M.  76. 

1 11.  A  statute  repealing  a  general  law  au- 
thorizing the  formation  of  corporations  is  to 
be  construed  so  as  to  make  it  valid  rather  than 
invalid:  Bewick  v.  Alpena  Harbor  Co.,  8ft  M. 
700. 

As  to  passing  on  constitutionality  of  statute, 
see  Constitutions,  VI,  (d),  2. 

112.  Charters  and  local  laws  and  regula- 
tions must  be  construed  in  conformity  with 
constitutional  principles  and  in  harmony  with 
the  general  laws  of  the  land :  Frazee's  Case, 
68  M.  886. 

113.  The  meaning  of  a  statute  is  not  en- 
larged by  a  subsequent  change  in  the  consti- 
tution :  Dewar  v.  People,  40  M.  401. 

114.  And  where  a  meaning  claimed  for  a 
statute  could  not  have  existed  when  the  act 
was  passed,  being  forbidden  by  the  constitu- 
tion, a  change  in  the  constitution  does  not  ef- 
fectuate such  meaning:  Mount  Pleasant  v. 
Vansice,  43  M.  361. 

115.  An  unconstitutional  statute  is  not 
validated  by  amending  the  constitution  so  as 
to  confer  the  powers  which  the  statute  sought 
to  give:  DuUafn  v.  WUlson,  63  M.  892. 

110.  Void  legislation  is  to  be  regarded  as 
absolutely  void  until  the  legislature,  after  ob- 
taining authority,  re-enacts  it:  Fenn  v.  Kinsey, 
46  M.  446. 

(f)  With  reference  to  other  statutes. 

117.  The  prior  law  on  the  subject  is  to  be 
considered  in  arriving  at  the  true  construction 
of  a  lateV  statute:  Tabor  v.  Cook,  15  M.  322. 

118.  A  new  law  cannot  be  controlled  by  an 
old  one  unless  such  an  intent  is  clearly  ex- 
pressed: Chapoton  v.  Detroit,  88  M.  636. 

118.  Where  there  are  two  acta  or  provis- 
ions, one  of  which  is  special  and  particular 
and  certainly  includes  the  matter  in  question, 
and  the  other  is  general,  and  would,  if  stand- 
ing alone,  include  the  same  matter,  and  thus 


conflict  with  the  special  act  or  provision,  the 
special  act  must  be  taken  as  intended  to  con- 
stitute an  exception  to  the  general,  especially 
when  such  conflicting  provisions  are  contem- 
poraneous in  their  passage :  Crane  v.  Seeder, 
2211322. 

120.  A  specially-directed  and  more  recent 
statutory  provision  must  be  taken  as  an  ex- 
ception to  an  earlier  general  one:  Dewey  v. 
Central  Car  4  Manvf.  Co.,  42  M.  899. 

121.  Village  charters  are  not  to  be  con- 
strued as  designed  to  encroach  upon  the  gen- 
eral law  further  than  the  plain  terms  show  an 
intent  to  do  so:  Merrill  v.  Kalamazoo,  85  M. 
211. 

122.  Statutes  in  pari  materia  are  to  be 
taken  together  in  ascertaining  the  intention 
of  the  legislature:  Joy  v.  Thompson,  1  D.  878; 
WiOard  v.  Longstreet,  2  D.  172;  Malonny  v. 
Mahar,  1  M.  26. 

123.  Statutes  in  pari  materia — those  hav- 
ing relation  to  any  particular  class  of  persons 
or  class  of  duties — are  to  be  construed  to- 
gether: People  v.  May,  S  M.  598. 

124.  Statutes  in  pari  materia  often  shed 
much  light  upon  the  true  construction  of  a 
particular  statute  in  a  doubtful  case:  Qalpin 
v.  Abbott,  6  M.  17,  84. 

125*.  Other  statutes  in  pari  materia  may 
aid  in  determining  the  sense  in  which  a  term 
is  used  in  a  statutory  provision:  People  v. 
McKinney,  10  M.  54,  84. 

126.  In-  order  to  ascertain  the  real  intent  it 
is  often  necessary  to  consider  the  provision  in 
question  in  connection  with  other  statutes: 
Whipple  v.  Saginaw  Circuit  Judge,  26  M.  342. 

127.  Where  two  statutes  simultaneously 
enacted  relate  to  officers  of  courts,  and  to  the 
persons  who  may  prosecute  and  defend  suits 
in  them,  they  must  receive  such  a  construc- 
tion as  will  render  them  consistent  with  each 
other:  People  v.  May,  8  M.  598. 

128.  Statutes  in  pari  materia  should  be 
construed  together  as  one  act;  eo  held  of  the 
chapters  in  R.  S.  1846  relating  to  exceptions 
and  writs  of  error  in  civil  and  in  criminal 
causes:  Shannon  v.  People,  5  M.  86. 

128.  H.  S.  §§  9548-9556,  providing  for  try- 
ing criminals  upon  informations,  must  be  con- 
strued with  reference  to  other  statutes  refer- 
ring to  criminal  prosecutions:  Washburn  v. 
People,  10  M.  872. 

130.  Acts  in  pari  materia  considered  in 
construing  a  statute  appropriating  lands  for 
the  construction  of  a  state  road:  People  v. 
State  Land  Office  Commissioner,  28  M.  270. 

181.  The  provisions  of  H.  S.  S  1041,  making 
taxes  upon  real  estate  a  charge  against  the  per- 
son owing  the  same  on  the  second  Monday  of 
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May  of  the  year  in  which  they  are  assessed, 
construed  in  connection  with  previous  statutes 
in  pari  materia:  Harrington  v.  Hilliard,  27 
M.27I. 

132.  For  the  purpose  of  determining  how 
far  the  absence  in  the  registry  of  a  deed  of 
any  mark  or  device  indicating  a  seal,  or  of  any 
statement  of  the  register  that  the  original  was 
sealed,  would  affect  the  validity  of  the  record 
entry  as  evidence  of  title,  the  contemporaneous 
statutes  governing  the  execution  and  sealing  of 
deeds  and  their  registry  are  regarded  as  in 
pari  materia:  Starkweather  v.  Martin,  23  M. 
471. 

138.  "When  the  law  declares  that  a  debtor's 
disposal  of  his  property  with  Intent  to  defraud 
bis  creditors  shall  be  void  at  their  instance, 
and  at  the  same  time  declares  that  specific 
property  of  his  shall  be  exempt  as  against  their 
adverse  claims,  these  provisions  are  in  pari 
materia,  and  must  be  construed  together ;  and 
the  latter  provision  must  be  held  to  except  thta 
exempt  property  from  the  operation  of  the 
former  provision :  Smith  v.  Rumsey,  88  M.  188. 

134.  A  statute  forbidding  sales  of  liquor 
on  legal  holidays,  and  other  acts  concerning 
privileged  days,  are  in  pari  materia,  and  are 
to  be  considered  together  in  determining  what 
days  are  contemplated :  ReithmiUer  v.  People, 
44M.  280. 

186.  R.  S.  1846,  p.  227,  §  71  (C.  L.  1871, 
§  8841 ;  see  H.  S.  §  6038),  in  regard  to  changing 
school-district  bounds,  and  the  act  of  1871 
(C.  L.  1871,  §  8735;  see  H.  3.  §  S185)  concern- 
ing alteration  of  graded  school  districts,  are 
tn  pari  materia,  and  must  be  considered 
together,  and  the  meaning  of  the  later  enact- 
ment determined  by  comparing  it  with  the 
other:  Simpkins  v.  Ward,  45  M.  669. 

199.  Statutory  provisions  relating  to  judg- 
ment creditors  of  corporations  and  to  receivers 
thereof  construed  together  as  in  pari  materia: 
TwrnbtXt  9.  Prentiss  Lumber  Co.,  60  M.  887, 
8*4 

(g)  Language  adopted  from  other  stat- 
utes. 

137.  Phrases  adopted  from  former  statutes 
are  usually  to  be  taken  as  they  were  pre- 
viously construed:  People  t>.  Tyler,  7  M.  161. 

198.  A  statute  adopting  by  reference  parts 
of  another  statute  must  be  construed  pre- 
cisely as  if  such  adopted  provisions  had  been 
embodied  in  it;  and  such  a  reference  to  a  sec- 
tion of  another  statute  cannot  broaden  or  en- 
large the  scope  of  the  language  of  such  a 
section  beyond  what  it  would  import  if  liter- 
ally re-enacted  in  the  new  statute  in  the  place 


it  was  designed  to  fill:   Clay  v.   Pewnoyer 
Creek  Imp.  Co..  84  M.  204. 

130.  Where  specific  regulations  in  a  gen- 
eral law  are  adopted  in  a  local  law  by  words 
of  general  reference,  subsequent  changes 
therein  are  not  necessarily  adopted  also,  un- 
less the  intent  to  do  so  is  clear :  Darmttaetter 
v.  Moloney,  45  M.  621. 

140.  An  English  statute  adopted  from  the 
statutes  of  New  York,  and  the  meaning  of 
which  had  been  settled  by  a  long  course  of 
judicial  decisions,  must  be  presumed  to  have 
been  adopted  in  the  same  sense  and  with  the 
same  extent  of  application — so  far  as  no  al- 
teration is  made  —  which  had  been  given  to 
it  by  the  courts  in  England  and  in  New  York : 
Shaw  v.  Hoffman,  25  M.  162. 

141.  It  is  presumed  that  in  adopting  pro- 
visions from  the  statutes  of  another  state  the 
legislature  was  aware  of  the  judicial  construc- 
tion they  had  received  in  that  state,  and  that 
the  intent  was  in  accordance  with  such  a  con- 
struction :  Stadler  v.  Moore,  9  M.  264. 

142.  As  a  general  rule  it  may  be  inferred 
that  the  legislature,  in  adopting  a  statute 
from  another  state  which  has  there  been  judi- 
cially construed,  intended  to  give  it  the  same 
interpretation  it  had  there  received :  Drennan 
v.  People,  10  M.  169. 

143.  Our  legislature,  in  adopting  our  jus- 
tices' act  mainly  from  the  state  of  New  York, 
may  reasonably  be  supposed  to  have  intended 
to  adopt  it  with  the  construction  settled  by 
the  practice  and  course  of  decisions  there: 
Harrison  v.  Soger,  27  M.  476. 

144.  Our  statute  of  partition,  having  been 
adopted  in  substance  from  that  of  New  York, 
is  presumed  to  have  been  adopted  with  the  con- 
struction previously  given  to  it  by  the  courts 
of  that  state  in  regard  to  a  wife's  right  to  be 
made  a  party :  Oreiner  v.  Klein,  28  M.  12. 

146.  Our  probate  and  limitation  laws  were 
adopted  from  Massachusetts  with  the  con- 
struction put  upon  them  by  the  courts  of  that 
state:  Campau  v.  Oillett,  1  M.  416. 

146.  In  adopting,  in  1888,  from  the  Massa- 
chusetts statute  the  provision  in  H.  S.  §  1466, 
requiring  persons  travelling  in  a  highway  to 
"  drive  to  the  right  of  the  middle  of  the  trav- 
elled part"  of  the  road,  the  legislature  pre- 
sumably adopted  it  with  the  meaning'as  pre- 
viously settled  by  the  courts  of  that  state: 
Daniels  v.  Clegg,  28  M.  82. 

147.  And  a  contrary  interpretation  subse- 
quently adopted  by  those  courts  will  not  be 
followed  here:  Ibid. 

148.  The  rule  that  a  statute  adopted  from 
another  state  is  adopted  with  the  judicial  con- 
struction there  given  it  is  not  always  ob- 
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served,  and  never  where  such  construction 
and  the  statute  construed  ore  repugnant  to 
our  constitution:  Bisser  v.  Boyt,  58  M.  185. 

(h)  Legislative  interpretation. 

149.  A  legislative  interpretation  of  old  laws 
bas  no  judicial  force ;  whether  right  or  wrong 
must  be  determined  by  the  statutes  them- 
selves: Frey  v.  Michie,  68  M.  323. 

150.  Legislative  construction  of  past  legis- 
lation has  judicial  force  for  the  future  only, 
yet  it  may  properly  be  considered  for  the  light 
it  throws  on  doubtful  language :  Drain  Com- 
missioner v.  Baxter,  57  M.  127. 

151.  The  language  of  the  saving  clause  in 
a  repealing  act  is  to  be  construed  in  the  light 
of  a  state  policy  that  has  existed  for  a  quarter 
of  a  century  in  regard  to  the  subject-matter; 
and  while  such  state  policy  will  not  prevail 
over  a  clear  and  distinct  enactment,  it  may  go 
far  to  explain  any  ambiguous  or  doubtful 
language:  Blackwood  v.  Van  Vleit,  80  M.  118. 

152.  Legislative  recognition  in  a  statute  of 
the  previous  existence  of  a  law  cannot  so  op- 
crate  upon  the  past  as  to  give  a  previous  ex- 
istence to  a  law  which  had  not  existed  in  fact: 
Trash  v.  Green,  9  M.  358. 

153.  The  actual  state  of  the  law  is  not 
changed  by  any  misapprehension  of  the  legis- 
lature concerning  the  real  fact ;  and  legislation 
enacted  on  the  assumption  that  a  certain  rem- 
edy exists  cannot  be  construed  as  establishing 
such  remedy :  Fan  Norman  v.  Jackson  Cir- 
cuit Judge,  45  M.  204. 

154.  That  the  legislature  has  proceeded  to 
enact  a  law  on  an  inaccurate  opinion  of  the 
true  meaning  and  effect  of  an  earlier  statute 
cannot  change  the  earlier  law ;  so,  after  the 
passage  of  act  65  of  1877,  providing  that  a 
wife  might  bar  her  dower  by  a  separate  deed 
to  whomsoever  was  the  holder  of  the  legal 
title,  it  was  held  that  a  previous  release  of  her 
dower  to  her  husband  was  valid  in  view  of 
the  married  woman's  act  of  1855:  Rhoades  v. 
Davis,  51  M.  306. 

That  a  statute  may  be  confirmed  by  the  sub- 
sequent legislative  recognition  of  it,  with- 
out express  confirmation,  see  Constitutions, 
§526. 

(i)  Practical  construction. 

155.  The  general  practice  should  have  some 
weight  in  the  construction  of  a  statute :  Shan- 
rum  v.  People,  5  M.  86,  40. 

156.  The  practical  construction  of  a  law 
by  long,  notorious  and  unquestioned  usage 
will  be  regarded  in  construing  it:  Cameron  v. 
Merchants',  etc.  Bank,  87  M.  240. 


167.  Long  practical  construction  of  an  im- 
portant statute  as  valid,  and  acquiescence  in 
and  reliance  on  the  faith  of  it,  will  outweigh 
any  merely  technical  objections  to  its  consti- 
tutionality based  on  a  want  of  precision  in 
setting  forth  its  purpose  in  its  title:  Conti- 
nental Improvement  Co.  v.  Phelps,  47  M.  209. 

158.  Much  respect  is  due  to  practical  con- 
struction when  it  does  no  violence  to  language 
and  has  been  so  long  continued  as  to  show 
general  acquiescence:  Employers'  Liability 
Co.  v.  Insurance  Commissioner,  64  M.  614. 

159.  Contemporary  construction  of  a  stat- 
ute, if  general  and  acquiesced  in  by  all  con- 
cerned, is  entitled  to  respect:  Smith  v.  Eaton 
Supervisors,  56  M.  217. 

160.  But  where  it  was  claimed  that  a  pro- 
vision in  a  city  charter  making  the  mayor  a 
member  of  the  county  board  of  supervisors 
was  an  inadvertence,  the  fact  that  for  three 
years  the  mayor's  predecessors  had  not  sought 
to  compel  the  recognition  of  their  right  to 
sit  with  the  board  was  not  entitled  to  much 
weight  as  a  contemporary  construction :  Ibid. 

161.  The  uniform  understanding  of  the 
public,  and  the  uniform  practice  of  the  exec- 
utive branch  of  the  government  correspond- 
ing with  such  understanding,  should  be  held 
of  equal  force  and  obligation  with  judicial  or 
legislative  construction :  People  v.  May,  8  M. 
698. 

162.  The  reception  of  and  long  acquies- 
cence in  a  statute  as  authoritatively  pub- 
lished may  justly  be  treated  as  a  ratification 
of  it  in  that  form  by  the  sovereign  people: 
Pease  v.  Peck,  18  How.  (U.  S.)  595. 

163.  Long  practical  construction  by  an  ex- 
ecutive department,  especially  when  coupled 
with  legislative  sanction,  should  have  weight 
in  the  construction  of  a  statute:  Clark  v. 
Mowyer,  5  M.  463. 

164.  The  construction  placed  by  an  execu- 
tive department  upon  a  statute  affecting  the 
performance  of  its  duties  is  not  lightly  to  be 
questioned,  especially  when  it  has  become 
established  by  long  usage  and  relates  to  mat- 
ters of  form  only.  But  practical  construction 
must  not  be  allowed  to  defeat  the  manifest 
purpose  of  the  statute:  Westbrook  v.  Miller, 
56  M.  148. 

165.  Where  a  statute  concerning  the  ad- 
ministration of  tax-collectors'  oaths  has  been 
uniformly  construed  in  a  certain  way  by  the 
state  and  county  authorities,  and  the  construc- 
tion has  become  a  rule  of  property,  many 
titles  depending  upon  it,  the  maxim  communis 
error  facit  jus  may  be  invoked  if  the  statute 
is  doubtful:  Malonny  v.  Mahar,  1  M.  26. 

166.  A  construction  placed  by  former  com. 
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misskraers  of  insurance  upon  a  statnte  relating 
to  foreign  companies  is  not  compulsory  upon 
a  present  officer  where  the  law  has  not  been 
in  force  long  enough  to  make  it  evident  that 
such  construction  has  been  brought  to  the  at- 
tention of  the  various  governmental  depart- 
ments and  been  approved  by  their  acquies- 
cence: Employers'  Liability  Assurance  Co.  v. 
Insurance  Commissioner,  64  M.  014. 

167.  The  practical  construction  given  by 
the  interior  department  of  the  general  govern- 
ment, in  reliance  upon  the  uniform  opinions 
of  the  attorney-general's  office,  to  a  statute 
granting  lands,  should  be  followed  by  the  state 
authorities  until  reversed  by  the  federal 
courts:  Johnson  v.  Battou,  28  M.  379. 

168.  If  a  city  has  obtained  money  on  a  par- 
ticular construction  of  a  statutory  provision, 
and  then  adopts  a  different  construction  to 
avoid  payment,  it  is  proper  in  case  of  doubt  to 
give  some  weight  to  the  first  construction : 
Port  Huron  v.  MeCatt,  46  M.  665. 

169.  A  practical  construction  put  by  the 
members  of  a  city's  common  council  upon 
their  charter  powers  in  appointing  certain  offi- 
cers by  majority  vote  of  members  elect,  fol- 
lowed :  Baker  v.  Port  Huron  Police  Commis- 
sioners, 62  M.  827. 

170.  Long  practical  construction  and  ac- 
quiescence create  a  presumption  of  validity: 
People  v.  Hurst,  41  M.  828;  Stockle  v.  SUsbee, 
41  M.  616. 

(j)  Reasonable  construction. 

171.  A  statute  should  be  given  a  reason- 
able construction:  Kephart  v.  Farmers',  etc. 
Bank,  4  M.  602 ;  Waterman  S.  E.  Exchange 
v.  Stephens,  70  M.  —  (June  22,  '88). 

172.  Every  city  charter  should  be  ration- 
ally construed:  Torrent  v.  Muskegon,  47  M. 
115. 

173.  Where  the  words  are  not  explicit  the 
intention  is  to  be  taken  or  presumed  according 
to  what  is  consonant  to  reason  and  good  dis- 
cretion: Oreen  v.  Graves,  1  D.  851;  Sibley  v. 
Smith,  2  M.  486. 

(k)  Liberal  construction. 

174.  A  remedial  statute  should  be  liberally 
construed  for  the  advancement  of  the  remedy : 
Shannon  v.  People,  5  M.  86 ;  De  Vries  v.  Conk- 
Kn,  22  M.  255. 

175.  The  statute  enabling  married  women 
to  make  contracts,  etc. ,  is  remedial,  and  should 
be  construed  liberally  to  effectuate  its  general 
purpose:  De  Vries  v.  Contain,  22  M.  255. 

176.  Statutes  exempting  property  from  ex- 


ecution are  remedial,  and  should  be  construed 
liberally  for  the  debtor's  benefit:  Alvord  v. 
Lent,  28  M.  869;  Stewart  v.  Welton,  82  M.  56; 
Fisher  v.  Mclntyre,  66  M.  681. 

177.  Such  statutes  are  beneficial  and  are 
to  be  construed  fairly  and  sensibly :  Rosenthal 
v.  Scott,  41  M.  632. 

178.  Hence  the  statute  exempting  prop- 
erty from  execution  is  to  be  construed  as  ex- 
empting the  same  from  garnishment:  Wilson 
v.  Bartholomew,  45  M.  41. 

179.  Homestead  laws  are  to  be  construed 
liberally  to  effect  the  benevolent  purpose  in 
view:  Barber  v.  Rorabeck,  36  M.  899;  Lozo  v. 
Sutherland,  88  M.  168;  Bouchard  v.  Bourassa, 
57  M.  a 

180.  The  policy  of  a  statute  should  not  be 
defeated  by  construing  it  liberally:  Bachelder 
v.  Brown,  47  M.  866. 

(1)  Strict  construction;  penal  statutes. 

181.  Statutes  in  derogation  of  the  common 
law  are  to  be  construed  strictly:  Sibley  v. 
Smith,  2  M.  486;  Tannahill  v.  Tut  tie,  8  M. 
104,  120;  ilaynards  v.  Cornwell,  8  M.  809; 
Brown  v.  Fifield,  4  M.  822 ;  James  v.  Howard, 

4  M.  446;  Tong  v.  Marvin,  15  M.  60,  72. 

182.  Hence,  the  principle  that  every  grant 
of  power  carries  with  it  the  usual  and  neces- 
sary means  for  the  exercise  of  that  power, 
and  that  the  power  to  convey  is  implied  in  the 
power  to  sell,  does  not  apply  in  the  construc- 
tion of  statutes  that  are  in  derogation  of  the 
common  law,  and  the  effect  of  which  is  to  di- 
vest a  citizen  of  his  real  estate:  Sibley  v. 
Smith,  2  M.  486. 

188.  As  to  statutes  in  reference  to  tax  sales 
the  rule  of  construction  is  no  more  strict  or 
liberal  than  generally ;  in  all  cases  alike  the 
legislative  intent  governs:  Clark  v.  Mowyer, 

5  M.  462. 

184.  Statutes  that  point  out  new  modes  of 
procedure,  and  especially  where  their  effect  is 
to  deprive  a  citizen  of  his  property,  must  be 
construed  strictly:  James  v.  Howard,  4  M. 
446. 

185.  Statutes  that  attempt,  in  derogation 
of  the  common  law,  to  create  a  liability  can- 
not be  enlarged  or  extended  by  construction : 
Detroit  v.  Putnam,  45  M.  268;  Detroit  v.  Chaf- 
fee, 70  M.  80. 

186.  Statutory  provisions  permitting  the 
summary  enforcement  of  private  charges, 
such  as  mechanics'  liens,  on  property  without 
the  assent  of  the  owner  or  judicial  sanction, 
being  in  derogation  of  the  common  law,  can- 
not be  extended  in  their  operation  beyond  the 
plain  and  fair  sense  of  the  terms  in  which 
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they  are  expressed :  Wagar  v.  Briscoe,  88  M. 
587. 

That  the  statutory  provisions  relating  to  at- 
tachments are  strictly  construed,  see  Attach- 
ment, §  1.  So  as  to  Garnishment:  See  that 
title,  §§  2-9. 

187.  Statutes  of  limitation  are  not  to  be 
defeated  by  undue  strictness  of  construction : 
Ten  Eyck  v.  Wing,  1  M.  40;  Toll  v.  Wright,  87 
M.  93. 

188.  But  are  to  be  construed  with  the 
same  favor  as  other  statutes  to  effect  the  leg- 
islative intent:  Gorman  v.  Newaygo  Circuit 
Judge,  27  M.  138.  And  see  36  M.  487;  4  M. 
608;  17  M.  28. 

189.  A  concession  from  the  state  remitting 
a  penalty  for  non-payment  of  taxes  should 
not  be  defeated  by  strictly  construing  the  stat- 
ute: Flint  &  P.  M.  R.  Co.  v.  Saginaw  County 
Treasurer,  82  M.  260. 

190.  Laws  exempting  property  from  taxa- 
tion are  in  derogation  of  equal  rights,  and 
must  be  construed  strictly:  Detroit  Young 
Hen's  Society  v.  Detroit,  8  M.  172,  182. 

191.  And  in  construing  such  statutes  the 
narrowest  meaning  is  to  be  taken  that  will 
fully  carry  out  the  legislative  intent:  East 
Saginaw  Manuf.  Co.  v.  East  Saginaw,  10  M. 
259.  279. 

192.  All  reasonable  inferences  of  construc- 
tion should  be  against  a  position  which  rests 
not  on  equities  but  on  mere  technicalities: 
Johnson  v.  Ballou,  28  M.  379. 

19S.  Criminal  statutes  must  be  construed 
strictly:  People  v.  Reynolds,  71  M.  —  (July 
11,  "88). 

194.  A  criminal  statute  cannot  be  enlarged 
by  construction,  nor  restricted  where  the 
evident  purpose  is  to  make  it  comprehensive : 
People  v.  Colon,  25  M.  388. 

195.  Criminal,  statutes  should  be  so  con- 
strued as  to  include  what  is  fairly  and  reason- 
ably within  the  legitimate  scope  of  the  lan- 
guage, but  not  to  include  what  is  not  within 
the  language  though  partiiking  of  similar  mis- 
chievous qualities:  People  v.  Reilly,  50  M.  384. 

196.  Penal  statutes  must  be  strictly  con- 
strued, and  cannot  be  enlarged  by  construc- 
tion or  intendment  further  than  the  intent 
fairly  requires:  Gilbert  v.  Kennedy,  22  M.  5; 
Shaw  v.  Clark,  49  M.  884:  Van  Buren  v. 
Wylie,  56  M.  501 ;  Carver  v.  Detroit  &  S.  P.  R. 
Co.,  61  M.  584;  Fox  v.  Francher,  66  M.  686. 

197.  When  a  law  is  susceptible  of  penal 
applications  in  special  cases,  such  applications 
must  be  closely  confined  so  cases  within  its 
principle :  Wallace  v.  Finch,  24  M.  255. 

198.  Penal  statutes  are  not  flexible,  and 
cannot  be  made  to  embrace  anything  that  was 


not  within  the  intent  of  the  legislature  in  pass- 
ing them:  Shaw  v.  Clark,  49  M.  884. 

199.  Nor  can  acts  not  .expressly  forbidden 
by  them  be  reached  merely  because  they  re- 
semble the  offence  provided  against  or  are 
equally  and  in  the  same  way  demoralizing  or 
injurious;  they  cannot  be  made  to  embrace 
anything  which  was  not  within  the  intent  of 
the  legislature:  Ibid. 

200.  Where  an  amendment  is  highly  penal 
in  character  it  precludes  a  liberal  construction 
of  the  title  of  the  original  act  so  as  to  embrace 
objects  not  within  the  meaning  of  the  lan- 
guage used  therein :  People  v.  Gadway,  61  M. 
285. 

201.  It  will  not  be  presumed  that  a  statute 
intended  to  remove  disabilities  adds  now  ones : 
Parsons  v.  People,  21  M.  609. 

202.  Penal  laws  defined:  FetmeU  v.  Bay 
City,  86  M.  186. 

203.  A  statute  giving  creditors  a  remedy 
against  corporate  officers  for  official  defaults 
is  penal :  Breitung  v.  Lindauer,  87  M.  217. 

204.  Otherwise  held  as  to  a  statute  holding 
the  estate  of  a  non-resident  stockholder  ratably 
liable  for  debts  of  his  bank:  Grand  Rapids 
Savings  Bank  v.  Warren,  52  M.  567. 

(na)  Strict  pursuance  of  remedy. 

205.  Where  a  statute  gives  anew  right  and 
prescribes  a  particular  remedy  the  party  is 
confined  to  that  remedy :  Thurston  v.  Prentiss, 
1  M.  198;  Craig  v.  Butler,  9  M.  21. 

206.  Where  a  proceeding  is  in  derogation 
of  common-law  principles  k  must  depend  for 
its  validity  upon  a  strict  conformity  to  the 
statute :  Weitner  v.  Bunbury,  30  M.  201. 

207.  In  cases  where  the  proceedings  are  not 
according  to  the  course  of  the  common  law, 
the  party  seeking  any  benefit  from  them  is 
bound  to  show  their  conformity  to  the  statute 
under  which  they  are  had :  Crane  v.  Hardy,  1 
M.  66. 

208.  A  statute,  even  when  it  is  remedial, 
must  be  followed  with  strictness  where  it 
gives  a  remedy  against  a  party  who  would  net 
otherwise  be  liable :  Chicago  &  N.  E.  R.  Co. 
v.  Sturgis,  44  M.  588. 

209.  When  the  right  to  proceed  is  wholly 
statutory  the  statute  must  be  substantially 
followed:  Dickinson  «.  Van  Warmer,  39  M. 
141. 

210.  A  statute  under  which  a  party  is  to 
be  deprived  of  his  property  by  summary  and 
ex  parte  proceedings  must  be  strictly  followed: 
Newsom  v.  Hart, 14  M.  238;  Hasceig  v.  Tripp, 
20  M.  216. 

211.  The  rigorous  rules  that  apply  to  pro- 
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ceedings  in  invitum  contrary  to  the  course  of 
the  common  law  should  not  be  applied  to  stat- 
utory foreclosures,  though  every  statutory  re- 
quirement must  be  adhered  to.  AU  provisions 
must  be  construed  reasonably :  Lee  v.  Clary, 
88  M.  228. 

212.  A  statute  authorizing  substituted 
service  of  process  must  be  strictly  complied 
with:  Cotton  v.  Rupert,  60  M.  818. 

Further  as  to  strict  compliance  with  statu- 
utory  requirements,  see  Attachment,  §  1: 
Constitutions,  g§  289,  240;  Garnishment, 
SS2-9. 


(n)  Directory  and  mandatory  provis- 
ions. 

218.  A  statutory  provision  prescribing  the 
course  of  proceeding  to  be  pursued  by  public 
officer*  cannot  be  treated  as  directory  merely 
and  not  mandatory,  where  that  which  is  re- 
quired to  be  done  is  in  the  nature  of  a  condi- 
tion precedent  to  subsequent  action,  and.  not 
simply  a  step  in  the  course  of  the  proceedings 
prescribed  with  a  view  to  a  regular  and 
prompt  transaction  of  the  business  in  the 
progress  of  which  such  step  is  to  be  taken: 
Hoyt  v.  East  Saginaw,  19  M.  89. 

214.  Where  a  statute  authorising  a  public 
agent  to  let  contracts  prescribes  the  mode — 
«•  9;  giving  notice  in  a  newspaper  for  sealed 
proposals  —  such  mode  of  exercise  of  the 
power  is  not  directory  merely,  but  must  be 
followed  or  the  contract  is  void :  State  Prison 
Agent  v.  Lathrop,  1  M.  488. 

215.  Many  matters  in  the  assessment  of 
taxes  are  deemed  directory  because  the  sub- 
stantial rights  of  the  tax-payer  are  not  affected 
by  them :  Sibley  v.  Smith,  2  M.  486. 

216.  But  thoee  provisions  of  tax  laws,  a 
departure  from  which  would  be  prejudicial  to 
the  owners  of  property  taxed,  cannot  be  held 
to  be  merely  directory :  Ibid. ;  Clark  v.  Crane, 
5  M.  151;  Hoyt  v.  East  Saginaw,  19  M.  89; 
Steckert  v.  East  Saginaw,  22  M.  104. 

217.  So  held  of  a  provision  requiring  a  par- 
ticular tax  to  be  placed  in  a  certain  column 
on  the  roll:  Case  v.  Dean,  16  M.  12. 

218.  Provisions  as  to  description  of  land 
for  taxation  are  mandatory :  Amberg  v.  Rog- 
ers, 9  M.  382. 

210.  So  is  a  provision  requiring  resident 
and  non-resident  real  estate  to  be  assessed 
separately:  Rayner  v.  Lee,  20  M.  884;  Hans- 
corn  v.  Hinman,  80  M.  419;  Seymour  v.  Peters, 
67  M.  415. 

220.  Provisions  of  H.  &  §  1081  as  to  appor- 
tionment among  townships  of  amount  to  be 


raised  for  state  and  county  taxes  are  manda- 
tory:  Boyce  v.  Sebring,  66  M.  210. 

220.  Charter  requirement  as  to  apportion- 
ment among  wards  of  amount  to  be  raised  by 
taxation  held  directory  merely  where  data 
were  already  fixed  and  correct  amount  was 
assessed  in  each  ward :  Fay  v.  Wood,  66  M. 
890. 

221.  Statutes  limiting  the  amount  of  taxes 
that  may  be  levied  are  mandatory:  Boyce  v. 
Sebring,  66  M.  210. 

222.  A  charter  provision  requiring  com- 
missioners in  reporting  assessment  to  com- 
mon council  to  report  valuation  of  respective 
lots  is  mandatory,  even  when  assessments  are 
not  made  on  a  basis  of  valuation :  Steckert  v. 
East  Saginaw,  22  M.  104. 

228.  So  is  the  date  fixed  by  statute  for  tax 
sales  mandatory:  Houghton  v.  Auditor-Gen- 
eral. 41  M.  28. 

224.  Statutes  fixing  a  time  for  the  doing  of 
an  act  are  considered  as  directory  merely 
where  the  time  is  not  fixed  for  the  purpose  of 
giving  a  party  a  hearing,  or  for  some  other 
purpose  important  to  him:  Fay  v.  Wood,  65 
M.  890. 

225.  Statutory  provision  as  to  time  of  cer- 
tification by  clerk  to  supervisor  of  amount  to 
be  raised  for  township  purposes  held  directory 
merely:  Smith  v.  Crittenden,  16  M.  152:  Pe- 
ninsula Iron,  etc  Co.  v.  Crystal  Falls,  60  M. 
510. 

226.  H.  S.  §  9577,  requiring  exceptions  in 
criminal  cases  to  be  presented  to  the  judge  be- 
fore the  end  of  the  term,  is,  as  to  the  settle- 
ment of  the  bill,  directory  merely :  Crofoot  v. 
People,  19  M.  254. 

227.  A  statute  requiring  circuit  judge  to 
assign  on  first  day  of  next  succeeding  term  a 
day  for  trial  of  defendant  arraigned  in  county 
court  was,  as  to  time,  directory  merely :  Peo- 
ple v.  Doe,  1  M.  451. 

228.  H.  8.  §  578  is  to  be  regarded  as  direct- 
ory merely,  so  far  as  it  names  the  nominal  ob- 
ligee in  sheriffs'  bonds :  Bay  County  v.  Brock, 
44  M.  45. 

220.  So  held  of  a  statutory  requirement  as 
to  the  manner  in  which  election  inspectors 
shall  keep  ballots :  People  v.  Higgins,  8  M.  333. , 

230.  And  of  a  charter  requirement  as  to 
notice  of  holding  of  election :  People  v.  Hart- 
well,  12  M.  508;  People  v.  Witherell,  14  M.  48. 

231.  And  of  a  statute  requiring  return  on 
chancery  appeal  to  be  made  to  nearest  clerk's 
office:  Beebe  v.  Young,  18  M.  221. 

282.  And  of  a  statute  requiring  non-resi- 
dent plaintiffs  to  give  security  for  costs  before 
process  issues  in  their  favor:  Parks  v.  Good- 
win, 1  D.  56. 
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233.  So  is  the  statute  directory  which  re- 
quires each  justice  of  the  peace  to  keep  a 
docket  and  enter  therein  the  judgments  ren- 
dered by  him :  Hickey  v.  Hinsdale,  8  M.  267. 

234.  So  is  H.  S.  §  6486,  requiring  the  cir- 
cuit judge  who  tries  a  case  without  a  jury  to 
give  his  decision  on  or  before  first  day  of  next 
term :  Rawson  v.  Parsons,  6  M.  401 ;  Stansell 
v.  Corning,  21  M.  242. 

235.  So  is  the  provision  in  H.  S.  §  8505  re- 
quiring person  selling  mortgaged  lands  on 
statutory  foreclosure  to  indorse  on  the  deed 
the  time  when  it  will  become  operative: 
Johnstone  v.  Scott,  11  M.  282;  Doyle  v.  How- 
ard, 16  M.  261. 

236.  R.  S.  1846,  oh.  52,  was  permissive,  not 
mandatory,  as  to  incorporation  of  religious 
societies  by  trustees :  Smith  v.  Bonhoof,  2  M. 
115. 

237.  Statute  providing  that  municipality 
voting  aid  to  railroad  shall  within  sixty  days 
thereafter  issue  its  bonds,  etc.,  is  simply  per- 
missive as  to  time:  Chickaming  v.  Carpenter, 
106  U.  S.  668. 

238.  E.  S.  §  8508,  requiring  distinct  tracts 
or  lots  to  be  sold  separately  on  foreclosure  by 
advertisement  is  not  directory  merely :  Lee  v. 
Mason,  10  M.  403. 

239.  Statutory  provisions  as  to  the  execu- 
tion and  deposit  of  sheriff's  deed  on  foreclos- 
ure by  advertisement  are  mandatory  and  not 
merely  directory:  Doyle  v.  Howard,  16  M. 
261. 

240.  H.  S.  §  5065,  in  providing  that  school 
teachers'  contracts  shall  contain  provisions  re- 
quiring them  to  keep  lists  of  pupils,  etc.,  is 
directory  merely:  Everett  v.  Cannon  School 
District,  80  M.  249. 

241.  Every  provision  of  the  statute  of 
frauds  should  be  strictly  observed,  and  stead- 
ily enforced  by  the  courts :  Alderton  v.  Buchoz, 
8  M.  322. 

242.  If  an  affirmative  statute  that  is  intro- 
ductory of  a  new  law  directs  a  thing  to  be 
done  in  a  certain  manner,  it  shall  not,  even 
though  there  are  no  negative  words,  be  done 
in  any  other  manner:  Brooks  v.  Hill,  1  M. 
118;  Sibley  v.  Johnson,  1  M.  880. 

243.  Where  a  statute  creates  a  new  offence 
and  prescribes  a  particular  judgment,  that 
judgment  only  can  be  rendered ;  and  the  course 
of  proceeding  established  by  law  to  produce 
such  a  judgment  is  the  one  appropriate  to  the 
case:  Pardee  v.  Smith,  27  M.  88. 

(o)  Prospective  and  retrospective. 

244.  Retrospective  laws  defined :  People  v. 
Collins,  8  M.  843,  891. 


245.  Statutes  are  not  to  be  given  a  retro- 
spective construction  unless  the  language 
thereof  clearly  shows  such  to  have  been  the 
intention  of  the  legislature:  Bronsonv.  New- 
berry, 2  D.  88;  Scott  v.  Smart's  Executors,  I 
M.  295.  801;  Harrison  v.  Metz,  17  M.  377; 
Bay  City  A  E.  S.  R.  Co.  v.  Austin,  21  M.  890; 
Merrill  v.  Kalamazoo,  85  M.  211:  Finn  v. 
Haynes,  87  M.  63;  Maxwell  v.  Bay  City 
Bridge  Co.,  46  M.  278. 

246.  Legislation  is  to  have  a  prospective 
operation  only,  except  where  the  contrary  in- 
tent is  expressly  declared  or  is  necessarily  to 
be  implied  from  the  terms  employed :  Harri- 
son v.  Metz,  17  M.  877. 

247.  A  statute  applies  to  future  transac- 
tions only  unless  in  its  express  words  given 
effect  upon  transactions  previously  had,  or 
unless  some  of  its  terms  cannot  be  otherwise 
answered :  Perrin  v.  Kellogg,  87  M.  816. 

248.  Statutes  affecting  valuable  rights  are 
presumed  not  to  operate  retrospectively :  Van 
Fleet  v.  Van  Fleet,  49  M.  610. 

249.  Presumptively,  tax  laws  are  intended 
to  have  a  prospective  operation  only ;  and  the 
remedies  they  provide  for  collection  will  not 
be  applied  to  taxes  previously  laid  unless 
an  intent  that  they  shall  be  is  clearly  mani- 
fested ;  and  a  title  that  is  prospective  in  mean- 
ing precludes  retrospective  operation  even 
though  the  statute  contains  retrospective  pro- 
visions: Clark  v.  Hall,  19  M.  356;  Smith  r. 
Auditor-General,  20  M.  898;  Auditor- General 
v.  Monroe  Supervisors,  86  M.  70;  Fuller  v. 
Grand  Rapids,  40  M.  895;  Tlwmas  v.  Collins, 
58  M.  64 ;  Auditor-General  v.  Iosco  Circuit 
Judge,  58  M.  845;  Auditor-General  v.  Saginaw 
Supervisors,  62  M.  579;  Nesterv.  Busch,  64  M. 
657 ;  Seymour  v.  Peters,  67  M.  415  (Oct.  27, 
•87);  Phillips  v.  New  Buffalo,  68  M.  217  (Jan. 
19,  '88);  Hall  v.  Perry,  72  M.  —  (Nov.  1,  '88); 
McNaughtonv.  Martin,  72  M.  —  (Nov.  1,  *88). 

250.  So,  an  amendment  to  the  tax  law 
allowing  sale  to  be  made  to  pay  marshal's  fees 
will  not  apply  to  assessments  made  before  the 
passage  of  the  law,  unless  plainly  so  intended : 
Fuller  v.  Grand  Rapids,  40  M.  395. 

251.  A  statute  penal  in  its  nature  can  have 
no  retroactive  effect:  Newkirk  v.  Tracey,  61 
M.  174. 

252.  A  statute  which  simply  gives  an  effi- 
cient remedy  for  the  enforcement  of  a  duty 
that  existed  before  is  not  given  retrospective 
operation  when  applied  to  a  case  where  the 
duty  had  been  neglected  before  it  was  passed : 
Merrill  v.  Kalamazoo,  35  M.  211. 

253.  A  statute  legalizing  a  tax-roll  and 
healing  defects  therein  will  be  so  construed  as 
not  to  affect  an  existing  judgment  for  trespass 
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against  officers  who  seized  and  sold  property 
to  pay  the  tax ;  and  this  though  certiorari  is 
pending  to  review  the  judgment:  Moser  v. 
White,  39  M.  59. 

254.  A  certain  construction  applied  to  a 
statute  regulating  the  fixing  of  officer's  sala- 
ries held  not  to  give  the  act  a  retrospective 
operation:  Knappen  v.  Berry  Supervisors,  46 
M.33. 

265.  Act  336  of  1881,  authorizing  adminis- 
trators to  take  possession  of  their  intestates' 
real  estate,  was  not  retroactive  in  its  terms: 
Van  Fleet  v.  Van  Fleet,  49  M.  610. 

266.  H.  S.  §  6788,  regulating  appeals  in 
chancery,  held  not  to  apply  to  appeals  already 
perfected :  Perrin  v.  Kellogg,  87  M.  816. 

257.  A  law  postponing  all  liens  to  the  lien 
of  the  tax  imposed  by  it  held  not  applicable 
to  liens  that  attached  before  its  passage :  Finn 
v.  Baynes,  87  M.  62. 

268.  The  act  of  1843  (&  L.  1843.  p.  70),  re- 
pealing previous  exempt  kn  laws  and  exempt- 
ing from  execution  property  not  previously 
exempted  by  statute,  was  held  applicable  to 
executions  for  the  collection  of  debts  con- 
tracted before  the  act  took  effect:  Rockwell  v. 
HubbelTs  Administrators,  3  D.  197. 

259.  H.  S.  §  1590,  permitting  a  guaranty  of 
payment  or  collection  of  negotiable  paper  to 
be  sued  by  any  subsequent  holder  in  his  own 
name,  applies  to  existing  as  well  as  to  future 
contracts:  Waldron  v.  Earring,  38  M.  493. 

260.  Whether  a  statute  allowing  pay  for 
improvements  previously  made  on  lands  with- 
out the  owner's  consent  would  be  valid  where 
no  previous  law  had  allowed  such  reimburse- 
ment, quere:  Guild  v.  Kidd,  48  M.  307. 

261.  The  pending  of  proceedings  to  reverse 
irregular  action  of  supervisors  does  not  pre- 
clude their  confirmation  by  statute:  People  v. 
Ingham  Supervisors,  30  M.  95. 

262.  A  statute  ordering  a  re-assessment  for 
a  public  improvement  could  not  cut  off  any 
right  before  existing  to  payment  for  the  old 
assessment:  Whitely  v.  Lansing,  37  M.  131; 
French  v.  Lansing,  80  M.  878. 

As  to  what  retrospective  statutes  are  consti- 
tutional, see  Constitutions,  §§  203-337. 

III.  Repeal. 
(a)  In  general;  what  constitutes. 

263.  It  is  competent  for  the  legislature  in 
the  same  act  to  repeal  any  former  one  within 
its  purview,  although  every  other  provision 
in  the  repealing  act  is  unconstitutional.  The 
question  is  one  of  legislative  intent,  and  it  is 
only  necessary  that  words  should  be  used  that 


show  an  intent  to  repeal,  irrespective  of  the 
unconstitutional  provisions.  But  an  act  re- 
pealing all  acts  and  parts  of  acts  inconsistent 
with  its  provisions  does  not  repeal  an  act  in- 
consistent only  with  a  void  provision  in  the 
repealing  act:  Campau  v.  Detroit,  14  M.  376. 

264.  A  mere  legislative  provision  not  con- 
tained in  the  constitution  is  repealable  by 
subsequent  legislation,  and  any  subsequent 
act  clearly  inconsistent  with  it  would  thus 
far  repeal  it;  so  held  of  the  act  of  April  25, 
1846  (a  L.  1857,  ch.  83),  reserving  from  sale 
all  publio  lands  known  to  contain  minerals : 
People  v.  State  Land  Office  Commissioner,  33 
M.  370. 

285.  The  legislature  has  power  to  repeal 
existing  remedies  unless  such  repeal  impairs 
the  obligation  of  a  contract:  Robinson  v.  The 
Red  Jacket,  1 M.  171.  And  see  Constitutions, 
§158. 

That  a  statute  imposing  a  penalty  upon  di- 
rectors in  case  of  neglect  to  perform  duty  may 
be  repealed  without  disturbing  contract  obli- 
gations, see  Corporations,  §  110. 

As  to  validity  of  repealing  statutes,  see  Con- 
stitutions, in,  (h),  (i). 

As  to  validity  of  repeals  of  corporate  char- 
ters, see  Constitutions,  §§  183,  188,  443-445, 
447. 

266.  The  Revised  Statutes  of  1846  held  not 
to  repeal,  on  taking  effect,  a  special  act  passed 
on  the  same  day  with  the  revision  and  given 
immediate  effect :  Crane  v,  Reeder,  33  M.  833. 

267.  An  act  repealing  tho  charter  of  the 
"  Bank  of  Oakland  County  "  cannot  be  con- 
strued to  be  a  repeal  of  the  charter  of  "  The 
President,  Directors  and  Company  of  the  Oak- 
land County  Bank."  It  is  not  necessary  that 
a  repealing  act  should  correspond  exactly,  in 
naming  the  corporation,  with  the  act  of  incor- 
poration which  it  is  meant  to  repeal;  but 
there  must  be  such  a  correspondence  as  will 
leave  no  doubt  of  the  intention  of  the  legisla- 
ture :  People  v.  Oakland  County  Bank,  1  D.  283. 

268.  Where  a  sul>sequent  statute  covers 
the  whole  ground  cccupied  by  an  earlier  stat- 
ute it  repeals  by  implication  the  former  stat- 
ute, though  there  be  no  repugnance:  Shan- 
non v.  People,  5  M.  71 ;  Feige  v.  Af.  C.  R.  Co., 
62  M.  1. 

268.  A  statute  is  repealed  by  a  later  one  in 
so  far  as  its  provisions  are  inconsistent  with  it 
or  are  covered  by  it:  Attorney-General  v. 
Amos,  60  M.  373. 

270.  A  new  statute  covering  the  same 
ground  with  an  old  one  supersedes  it  for  all 
further  cases  without  the  necessity  of  repeal- 
ing words:  People  v.  Hobson,  48  M.  37. 

271.  Where  two  acts  relate  to  the  same 
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subject-matter,  and  the  later  one  embraces 
the  whole  ground  covered  by  the  provisions 
of  the  former,  introducing  also  new  qualifi- 
cations or  modifications,  the  former  act  is  re- 
pealed: People  v.  Busaell,  59  M.  104. 

272.  A  general  statute  requiring  a  longer 
time  for  township  meetings  is  superseded  for 
the  time  by  a  statute  fixing  a  shorter  notice 
for  specific  meetings  for  a  particular  purpose : 
Miller  v.  Grandy,  IS  M.  540. 

273.  Where  a  statute  contains  provisions 
regulating  the  bringing  of  actions  against  cor- 
porations organized  under  it,  they  must  be 
regarded  as  exceptions  to  earlier  general  pro- 
visions on  the  same  subject,  if  inconsistent: 
Dewey  v.  Central  Car  <fc  Manuf.  Co.,  42  M. 
809. 

274.  A  second  law  on  the  same  subject 
without  a  repealing  clause  or  negative  words 
does  not  repeal  a  former  one  unless  so  clearly 
repugnant  as  to  imply  a  negative:  Beats  v. 
Hale,  4  How.  (U.  S.)  87. 

275.  An  amendment  operates  as  a  repeal 
so  far  as  it  is  repugnant  to  the  original  act ; 
and  if  not  repugnant  in  express  terms,  it  still 
effects  a  repeal  if  it  covers  the  whole  subject 
of  the  amended  act  and  contains  new  provis- 
ions showing  that  it  was  meant  as  a  substi- 
tute: Breitung  v.  Lindauer,  87  M.  217. 

276.  Whether  one  law  repeals  another  on 
the  same  subject  to  which  it  does  not  ex- 
pressly refer  is  largely  a  question  of  legislative 
intent;  if  both  can  have  effect,  both  must 
stand:  People  v.  Gustin,  57  M.  407. 

277.  Where  a  statutory  provision  was  re- 
peated without  change  in  what  purported  to 
be  an  amendatory  act  and  the  latter  was  after- 
ward repealed,  the  original  provision  was  re- 
pealed also:  Moody  v.  Seaman,  46  M.  74. 

278.  Statutes  can  only  be  repealed  by  ex- 
press subsequent  enactment,  or  by  necessary 
implication  from  a  positive  repugnancy  to 
the  provisions  of  a  later  act ;  but  in  the  lat- 
ter case  the  repeal  is  only  to  the  extent  of  the 
repugnancy :  Connors  v.  Carp  River  Iron  Co. , 
64  M.  168. 

270.  A  statute  cannot  be  modified  or  super- 
seded by  one  of  earlier  date,  or  perhaps  by 
one  of  the  same  date  which  precedes  it  in  the 
authorized  publication  of  the  laws:  Thomas 
v.  Collins,  58  M.  64. 

280.  Two  local  acts  upon  the  same  subject- 
matter  prescribed  different  punishments  for  a 
violation  of  their  provisions.  Held,  that  the 
two  could  not  stand  together,  but  that  the 
former  was  repealed  by  the  latter:  People  v. 
Busaell,  59  M.  104. 

281.  The  penal  provisions  of  a  statute  are 
not  superseded  by  an  unnecessary  municipal 


ordinance  to  the  same  effect :  Wayne  County 
v.  Detroit,  17  M.  890. 

282.  The  general  rule  that  the  creation  of 
a  smaller  penalty  supersedes  a  larger  one  pre- 
viously prescribed  for  the  same  offence  was 
held  inapplicable  where  mitigated  provisions 
were  introduced  into  a  city  charter  not  with 
any  idea  of  changing  the  state  law,  but  under 
the  erroneous  notion  that  they  created  munici- 
pal grievances  in  which  no  one  was  inter- 
ested but  the  city :  People  v.  Swift,  59  M.  529. 

288.  A  general  statute  does  not  impliedly 
repeal  provisions  of  special  acts  or  charters 
relating  to  the  same  subject:  Hewitt  v.  Sag- 
inaw Circuit  Judge,  71  M.  —  (July  11,  '88). 

284.  The  re-enactment  or  modification  of 
charter  provisions  cannot  be  held  to  affect 
special  legislation  outside  of  the  charter  with- 
out a  clear  indication  of  such  an  intent:  Tag- 
gart  v.  Detroit,  71  M.  —  (June  28,  '88). 

286.  Village  charters  will  not  be  so  con- 
strued as  to  change  the  operation  of  the  gen- 
eral tax  law  unless  Buch  intent  is  clearly  ex- 
pressed: Howell  v.  Cassopolis,  35  M.  471. 

286.  Repeals  by  implication  are  not  fa- 
vored: Brown  v.  McCormick,  28  M.  215;  Brei- 
tung v.  Lindauer,  87  M.  217;  Ryan's  Case,  45 
M.  178;  Connors  v.  Carp  River  Iron  Co.,  54 
M.  168:  People  v.  Ouatin,  57  M.  407;  People  v. 
Grand  Rapids  <&  W.  R.  Co.,  67  M.  5. 

287.  So  held  where  the  repeal  claimed 
would  have  reduced  a  criminal  penalty:  Peo- 
ple v.  Gustin,  57  M.  407. 

288.  Repeals  by  implication  should  not  be 
established  without  satisfactory  reason  to  be- 
lieve the  legislature  intended  them :  Gordon 
v.  People,  44  M.  485. 

288.  When  a  statute  has  been  once  passed 
for  the  express  purpose  of  reducing  the  term 
of  imprisonment  under  an  old  law,  any  im- 
plied restoration  that  would  operate  to  repeal 
an  important  statute  not  referred  to  must 
clearly  indicate  such  intention :  Ibid. 

(b)  Effect  of  repeal. 

280.  Where  an  act  done  while  a  statute 
was  in  force  is  forbidden  and  therefore  illegal, 
it  does  not  become  valid  when  the  statute  is 
repealed :  Ludlow  v.  Hardy,  88  M.  690. 

281.  Act  43  of  1875  repealed  the  act  for 
the  formation  of  canal  and  harbor  companies 
(C.  L.  1871,  ch.  84),  with  the  proviso  that  such 
companies  should  "  continue  to  have  legal  ex- 
istence for  the  purpose  of  closing  up  their  busi- 
ness only  in  accordance  with  the  provisions  of 
ch.  180  of  the  compiled  laws."  Said  ch.  180, 
besides  including  one  chapter  of  the  Revised 
Statutes,  contains  many  provisions  in  the  shape 
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of  independent  statutes  passed  at  different 
times,  and  contains  provisions  for  the  disso- 
lution of  some  corporations  different  from 
those  applicable  to  others.  Held,  that  the 
reference  to  said  ch.  130  was  too  vague  to  in- 
corporate any  of  its  provisions  into  the  repeal- 
ing law,  and  that  the  repealing  clause,  while 
prohibiting  a  continuance  in  ordinary  business, 
left  the  corporate  existence  unchanged  for 
winding-up  purposes :  Bewick  v.  Alpena  Har- 
bor Co.,  89  M.  700. 

292.  The  repeal  of  a  law  giving  a  court 
power  to  license  administrators  to  sell  real  es- 
tate after  the  license  has  been  granted,  but 
before  a  sale  has  been  made,  is  a  revocation  of 
the  license:  Campau  v.  CHUett,  1  M.  416. 

293.  The  repeal  of  a  statute  giving  admin- 
istrators power  to  take  and  hold  possession  of 
their  intestate's  lands  operates  to  deprive 
them  of  the  right  to  possession  taken  before 
such  repeal:  Campau  v.  Campau,  25  M.  127. 

294.  Where  an  act  appropriated  highway 
taxes  collected  in  a  certain  town,  among  oth- 
ers, to  a  special  purpose,  and  appointed  com- 
missioners to  disburse  the  same,  but  before 
the  taxes  bad  been  paid  over,  though  after 
legal  proceedings  had  been  commenced  by  the 
commissioners  to  compel  payment,  the  act 
was  amended  by  striking  out  all  that  related 
to  such  town,  and  the  amendatory  act  con- 
tained no  saving  clause,  it  was  held  that  the 
right  under  the  original  act  to  the  moneys  col- 
lected in  such  town  was  thereby  terminated : 
Tivey  v.  People,  8  M.  128. 

296.  Where  a  statute  giving  one  remedy  is 
repealed  and  a  new  remedy  provided,  with  a 
saving  of  rights  accrued,  the  saving  clause 
will  not  authorise  the  institution  of  suits 
under  the  repealed  statutes  where  the  cause 
of  action  accrued  before :  Robinson  v.  The  Red 
Jacket,  1  M.  171. 

290.  A  penal  statute  being  repealed  with- 
out a  saving  clause  of  penalties  which  had  ac- 
crued under  it,  such  penalties  cannot  after- 
wards be  recovered:  Engle  v.  Shurts,  1  M. 
160;  Breitung  v.  Lindauer,  87  M.  217. 

297.  A  statute  which  authorizes  a  judg- 
ment to  be  entered  for  double  the  damages 
found  by  the  jury  is  in  the  nature  of  a  penal 
statute,  the  repeal  of  which  before  judgment, 
though  after  verdict,  will  defeat  the  right  to 
such  recovery;  no  personal  equity  to  such 
right  underlying  the  law  or  arising  upon  it 
appearing:  Bay  City  <fc  E.  S.  R.  Co.  v.  Aus- 
tin, 21  M.  890. 

298.  The  repeal  of  a  general  statute  au- 
thorizing the  formation  of  corporations  for 
definite  periods  does  not  necessarily  shorten 
the  existence  of  a  particular  corporation  or 
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destroy  corporate  franchises:  Bewick  v.  Al- 
pena Harbor  Co.,  89  M.  700. 

299.  The  saving  clause  in  E.  S.  1846,  p.  698, 
§  9,  as  to  rights  accrued  by  adverse  possession, 
eta,  embraced  rights  accruing  under  the  act 
of  Feb.  17,  1847,  relating  to  possession  under 
tax  titles :  Perry  v.  Repburne,  4  M.  166. 

800.  While  the  repeal  of  a  statute  gen- 
erally ends  all  criminal  proceedings  under  it, 
it  does  not  do  so  in  cases  which  have  been  put 
in  judgment,  and  in  which  the  judgment  has 
been  transferred  by  certiorari  to  a  higher  court 
and  affirmed :  People  v.  Hobson,  48  M.  27. 

801.  The  punishment  of  an  offence  under 
an  old  statute  is  not  inconsistent  with  a  new 
law  which  repeals  acts  inconsistent  therewith, 
but  which  applies  only  to  future  cases,  and  to 
those  in  substantially  the  same  way :  Ibid. 

802.  It  seems  that  the  repeal  by  the  act  of 
1881  (H.  S.  §§  2270-2288)  of  the  act  of  1879, 
regulating  the  sale  of  liquors,  was  not  retro- 
spective, and  did  not  supersede  existing  crim- 
inal judgments  which  had  only  been  sus- 
pended for  review :  Ibid, 

303.  Where  a  repealing  statute  substan- 
tially re-enacts  the  provisions  of  the  repealed 
statute,  suits  commenced  under  the  repealed 
statute  are  not  affected  by  the  repeal :  Alex- 
ander v.  Big  Rapids,  70  M.  224. 

304.  Where  certain  provisions  of  a  statute 
were  substantially  re-enacted  in  a  later  act 
which  repealed  all  contravening  provisions, 
but  expressly  saved  rights  accrued  thereunder, 
no  rights  gained  under  the  former  statute  ' 
were  destroyed  or  changed:  Davenport  v. 
Auditor-General,  70  M.  192. 

IV.  Amendment. 

Amendments  of  bills  pending  passage,  see 
COKBTrrOTIOBB,  §§  629-640. 

806.  Any  provisions  may  be  introduced  by 
amendment  if  they  are  not  foreign  to  the  title 
of  the  act  in  which  they  are  inserted ;  they 
may  relate  to  a  class  of  details  different  from 
those  superseded:  Underwood  v.  MeDuffe,  16 
M.861. 

806.  If  a  provision  could  have  been  inserted 
in  an  original  act  without  repugnance  to  its 
title,  it  cannot  be  a  variance  to  introduce  it 
as  an  amendment:  Chippewa  Supervisors  v. 
Auditor-General,  66  M.  408. 

807.  But  amendments  including  matter 
foreign  to  the  title  are  invalid:  Stewart  v. 
Father  Matthew  Society,  41  M.  67. 

And  further  as  to  compliance  in  amending 
statute,  with  constitutional  requirement  as  to 
title,  see  CoNSTrnmoNS,  §§  568,  571,  578,  685, 
687,  688,  692,  596,  600,  606,  621. 
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808.  A  Bection  of  the  compiled  laws  hav- 
ing been  amended,  a  subsequent  amendment 
will  not  be  invalid  because  made  by  reference 
to  the  number  of  the  section  as  it  originally 
stood  in  the  compilation,  the  section  as 
amended  being  set  forth  at  length:  Jones 
v.  State  Land  Office  Commissioner,  21  M. 
286. 

309.  It  is  not  necessary  to  set  forth  a  sec- 
tion as  it  stood  before  it  was  amended :  Ibid. 

810.  The  practice  of  amending  by  refer- 
ence to  sections  instead  of  by  reference  to 
subjects  or  to  the  entire  statute  criticised  as 
an  unsatisfactory  compliance  with  the  require- 
ments of  the  constitution ;  yet  where  the  pur- 
pose is  plain,  it  may  be  carried  out,  even 
though  the  section  numbers  of  the  original 
act  and  of  the  amendment  are  confused :  Com- 
stock  v.  Superior  Court  Judge,  89  M.  195. 

811.  And,  subject  to  the  same  criticism,  a 
reference  that  was  incorrect  as  to  the  section 
of  the  original  act,  but  right  as  to  the  section 
in  Howell's  Statutes,  was  held  not  to  vitiate 
the  amendment:  Callaghan  v.  Chipman,  59 
M.  610. 

812.  Amendments  by  implication  are  not 
prohibited:  People  v.  Mahaney,  18  M.  481; 
Underwood  v.  McDuffe,  15  M.  861 ;  People  v. 
Wands,  28  M.  885;  Mok  v.  Detroit  Building, 
etc.  Assoc.,  80  M.  511. 

313.  An  amending  act  may  operate  to  alter 
the  legal  operation  of  other  provisions  than 
those  that  it  re-enacts  at  length:  People  v. 
Wands,  23  M.  885. 

314.  An  act  adding  a  section  to  a  prior  law 
may  amend  other  sections  thereof  by  implica- 
tion :  Swartuxmt  v.  Michigan  Air  Line  Co.,  24 
M.889. 

315.  Subsequent  changes  in  a  general  law 
are  not  necessarily  adopted  by  implication  in 
a  charter  that  had  previously  adopted  specific 
provisions  of  the  general  law:  Darmstaetter 
v.  Moloney,  45  M.  621. 

316.  An  amended  statute  is  to  be  under- 
stood in  the  same  sense  as  if  it  had  read  from 
the  beginning  as  it  does  as  amended:  Conrad 
v.  Nail,  24  M.  275. 

317.  But  this  rule  will  not  be  applied  when 
its  effect  would  be  to  defeat  the  manifest  in- 
tention of  the  legislature  in  adopting  the 
amendment;  so  held  where  an  amendment 
adopted  twenty-two  years  after  the  statute 
was  passed  provided  that  actions  on  judgments 
"heretofore  rendered"  should  be  barred  in 
ten  years  after  entry  thereof:  Parsons  v. 
Wayne  Circuit  Judge,  87  M.  287. 

As  to  amendment  of  corporate  charters,  see 
Constitutions,  §§  184-188, 441,  446-448,  526. 


V.  Revtvoe. 

818.  The  Detroit  police  act  having  pro- 
vided that  on  the  appointment  by  the  police 
board  of  a  superintendent  of  police  or  captain 
of  police,  the  office  of  city  marshal  should  be 
abolished,  a  subsequent  legislative  act,  passed 
before  any  such  appointment  of  superintendent 
or  captain  of  police  had  been  made,  changing 
the  number  of  jurors  "  to  be  summoned  by 
the  marshal "  in  proceedings  in  opening,  clos- 
ing or  altering  streets,  could  not  have  the  ef- 
fect to  prevent  the  office  of  marshal  from 
being  abolished  by  the  appointment  under  the 
police  act:  People  v.  Mahaney,  13  M.  481. 

318.  Where,  in  compliance  with  the  con- 
stitution,  an  amendment  of  a  section  of  a  stat- 
ute is  made  by  setting  out  the  whole  section  aa 
amended,  the  merely  nominal  re-enactment 
of  the  words  that  are  not  changed  does  not 
have  the  effect  of  disturbing  the  whole  body 
of  statutes  in  pari  materia  which  have  been 
passed  since  the  first  enactment  of  the  section ; 
nor,  unless  the  intent  is  clear,  does  it  restore  a 
provision  that  had  been  impliedly  repealed 
by  another  statute:  Gordon  v.  People,  44  M. 
485. 

820.  Where  certain  words  of  a  statute  have 
been  impliedly  repealed  by  the  effect  of  a  later 
statute,  the  recital  of  those  words  in  an  act 
amending  the  earlier  statute,  such  amendment 
being  made  apparently  for  the  sole  purpose  of 
introducing  a  clause  relating  to  a  different 
subject,  does  not  revive  those  words :  Curbay 
v.  Bellemer,  69  M.  70  M.  106. 
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L  Sufficiency  of  contract  oe  mem- 
orandum. 

i 

1.  Whether,  under  the  statute,  the  contract 
required  to  be  in  writing  is  not  to  be  treated 
as  one  entire  contract,  so  that  all  the  stipula- 
tions of  both  parties  must  be  in  writing,  quere: 
Whipple  v.  Parker,  29  M.  869. 

2.  A  promise  in  writing  to  pay  the  debt  of 
another  must  show  the  whole  terms  of  the 
contract ;  no  resort  can  be  had  to  parol  evi- 
dence to  add  to  them:  Hall  v.  Soule,  11  M. 
494. 

3.  The  memorandum  of  a  contract  that  is 
not  to  be  performed  within  a  year  must  em- 
brace all  its  substantial  terms  except  the  con- 
sideration ;  and  when  essentially  defective  it 
cannot  be  aided  by  parol  evidence:  Palmer  v. 
Marquette  &  Pacific  Soiling  Mitt  Co.,  82  M. 
274. 

4.  A  telegram  to  "  come  on  at  once  at  a  sal- 
ary of  two  thousand,  conditional  only  upon 
satisfactory  discharge  of  business,"  lacks  some 
of  the  essential  terms  of  a  contract  in  that  it 
fixes  no  time  for  the  continuance  of  the  em- 
ployment and  does  not  even  name  the  employ- 
ment itself :  Ibid. 

5.  H.  S.  §  6189,  which  dispenses  with  the 
necessity  of  expressing  in  any  contract  re- 
quired to  be  in  writing  the  consideration 
thereof,  and  permits  proof  of  such  considera- 
tion by  other  evidence,  does  not,  it  teems,  apply 
to  a  case  where  the  consideration  consisted  of 
counter-promises  or  executory  stipulations  to 
be  performed  more  than  a  year  after  the  mak- 
ing of  the  contract :  Whipple  v.  Parker,  29  M. 
369. 

6.  Whether  or  not  the  statute  requires  that 
the  memorandum  of  a  contract  of  sale  shall 
show  the  price  to  be  made,  it  must,  at  all 
events,  show  all  the  other  terms  of  the  con- 
tract, and  also  show  that  it  is  a  contract  of 
sale:  Jame*  v.  Muir,  88  M.  223. 

7.  A  telegram  in  the  following  words :  "I 
will  take  double-deck  car — hogs;  W.  C.  Bry- 
ant will  close  contract,"  having  reference  to 
a  previous  parol  negotiation  and  arrangement, 
is  not,  under  the  statute,  a  sufficient  memo- 
randum of  a  contract.  Standing  by  itself  it 
contains  none  of  the  elements  of  a  bargain 
except  quantity:  McElroy  v.  Buck,  85  M.  484. 

7a.  The  following  memorandum  of  sale, 
viz.,  "John  Heffron  bought  of  J.  H.  Rudell, 
agent  for  J.  K.  Annsby,  800  cases  B.  M.  corn, 
11.25  cash,  less  one-half  per  cent  [Signed] 
J.  H.  Rudell,"  is  sufficient  under  the  statute 
of  frauds  if  the  alleged  agent  was  authorized 
to  act  for  the  vendor:  Heffron  v.  Armtby,  61 
M.  505. 


8.  Defendant,  having  orally  agreed  to  buy 
goods  of  the  value  of  $200,  afterwards  wrote 
to  plaintiff  as  follows:  "You  may  place  the 
gas  fixtures  I  selected  to-day.  The  dining- 
room  fixtures  may  as  well  be  changed  over 
with  the  salesman  who  showed  me  the  goods. 
Please  put  them  up  in  fine  shape,  promptly  as 
possible."  The  goods  were  not  accepted  or 
received,  and  defendant  countermanded  his 
order.  Held,  that  the  letter  contained  no  in- 
formation except  by  reference  to  the  oral 
agreement,  and  did  not  validate  it :  Sheley  v. 
Whitman,  67  M.  897. 

0.  A  letter  from  the  vendor  confirming  to 
the  purchaser  a  sale  of  a  cow  at  a  certain  price 
per  pound,  and  enclosing  an  order  on  her 
keeper  for  delivery  and  weighing,  was  held  a 
sufficient  memorandum :  Sherwood  v.  Walker, 
66M.568. 

10.  A  mere  memorandum  of  a  land  sale  in 
a  receipt  for  money  paid  down  is  not  enough 
to  establish  the  contract  under  the  statute, 
unless  it  is  complete  in  itself  and  leaves  noth- 
ing to  rest  in  parol.  It  is  not  enough  to  state 
the  purchase  price  and  omit  the  time  of  pay- 
ment, as  there  is  no  known  usage  to  fix  peri- 
ods of  payment:  Oault  v.  Stormont,  61  M. 
686. 

11.  A  writing  that  does  not  specify  the  pur- 
chase price  or  the  time  of  payment  is  insuffi- 
cient to  constitute  a  contract  for  the  sale  of 
lands  under  the  statute  of  frauds,  and  is  not 
aided  by  a  subsequent  letter  of  the  party 
sought  to  be  charged  instructing  his  agent 
how  to  fill  ont  the  contract  if  one  should  be 
made:  Webster  v.  Brown,  67  M.  328  (Oct 
20,  '87). 

12.  A  sale  of  land  is  not  made  out  by  an 
entry  on  the  books  of  the  vendors  and  by  their 
receipts  for  purchase  money  where  the  land 
was  not  fully  described  and  did  not  belong  to 
them,  and  the  actual  owners  only  assented  to 
the  sale  orally :  Ayres  v.  OaUup,  44  M.  13. 

13.  A  land  contract  which,  though  written, 
does  not  describe  a  part  of  the  lands  nor  point 
out  any  method  for  identifying  them,  is  fa- 
tally defective  under  the  statute  of  frauds. 
So  held  where  a  joint  owner  of  land  purported, 
in  selling  it  to  be  acting  for  himself  and  his 
co-owners,  but  the  quantity  of  land  fell  short 
of  his  representations,  and  a  compromise  agree- 
ment was  made  which  provided  that  the  defi- 
ciency might  be  made  up  out  of  lands  owned 
solely  by  the  vendor,  but  there  was  nothing 
relied  upon  by  either  party  to  show  what  par- 
ticular parcel  could  be  taken :  Alpena  Lumber 
Co.  v.  Fletcher,  48  M.  555. 

14.  The  description  of  real  property,  in  a 
contract  for  its  sale,  must  so  fit  and  compre- 
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hend  it  that  it  can  be  applied  to  the  property 
intended  and  exclude  all  else  with  the  aid  at 
least  of  extrinsic  testimony  which  shall  neither 
contradict  nor  add  to  it ;  and  a  conflict  in  the 
extrinsic  evidence  cannot  establish  its  insuffi- 
ciency under  the  statute :  Eggleston  v.  Wag- 
ner, 48  M.  610. 

15.  In  correspondence  relative  to  the  pur- 
chase and  sale  of  certain  real  estate  the  prop- 
erty was  at  first  described  by  both  parties  as 
the  "Schoolcraft  store"  and  subsequently  as 
"  the  property."  Held  a  sufficient  description : 
Francis  v.  Barry,  69  M.  811. 

16.  A  complete  and  binding  contract  of  sale 
may  be  created  by  letters  or  other  writings 
relating  to  one  connected  transaction,  if,  with- 
out the  aid  of  parol  testimony,  the  parties,  the 
subject-matter  and  the  terms  of  the  contract 
may  be  collected :  Ibid. 

17.  After  negotiations  concerning  the  sale 
of  land,  for  which  plaintiff  offered  $3,000  in 
cash  and  notes  for  $500,  defendant  wrote  that 
all  was  satisfactory;  that  he  would  take  the 
money  when  defendant  could  raise  it,  and  to 
let  all  stand  until  his  return  in  two  weeks' 
time.  Plaintiff  borrowed  the  money  and 
wrote  defendant  that  it  was  ready  and  that 
she  wanted  a  deed.  Defendant  replied  that 
he  would  give  a  deed,  take  $2,000  and  notes 
for  the  balance,  and  would  attend  to  it  when 
he  returned.  Held,  that  there  was  a  sufficient 
contract  in  writing  to  comply  with  H.  8. 
§6181:  Ibid. 

18.  A  party  offered  in  writing  to  sell  land 
at  a  certain  price,  part  to  be  secured  by  mort- 
gage on  the  land,  the  valuation  of  the  lots  into 
which  the  land  had  been  subdivided  to  be 
agreed  to,  and,  on  payment  being  made  on  ac- 
count of  said  mortgage,  lots  of  value  equal  to 
amount  paid  to  be  released,  the  valuation  of 
each  lot  as  agreed  upon  to  be  placed  on  plat. 
Held,  that  a  mere  oral  acceptance  of  such 
offer  within  the  time  limited,  without  tender 
of  cash  payment  or  of  any  deed  or  mortgage 
executed  or  to  be  executed,  did  not  constitute 
a  sufficient  contract  under  H.  S.  §  6181 :  War- 
dell  v.  Williama,  63  M.  60. 

19.  Where  one  party  signs  a  memorandum 
offering  to  exchange  land  which  he  owns 
for  land  owned  by  another  party,  such  memo- 
randum cannot  be  made  a  valid  contract  by 
the  oral  acceptance  and  promise  of  the  other 
party  to  make  such  exchange ;  such  oral  prom- 
ise not  being  enforceable:  Ibid. 

20.  An  agreement  in  writing  to  pay  higher 
interest  held  sufficient  under  the  statute  of 
frauds  to  charge  the  land,  it  being  connected 


with  the  mortgage :  Smith  v.  Graham,  84  M. 
803. 
And  see  Interest,  gg  85-88. 

21.  Printed  memoranda  and  signatures  are 
sufficient  (arguendo):  Pelton  v.  Ottawa  Su- 
pervisors, 63  M.  517.  Printed  signature  to 
warranty  binds,  when  adopted,  as  if  it  were 
written:  Grieb  v.  Cole,  60  M.  897. 

22.  The  party's  signature,  written  by  an- 
other for  him  at  his  request  and  in  his  pres- 
ence, is  sufficient:  Just  v.  Wise,  43  M.  578; 
Johnson  v.  Van  Velsor,  48  M.  308;  Eggleston 
v.  Wagner,  46  M.  610;  Coy  v.  Stiner,  58 
M.43. 

23.  A  contract  of  service  for  more  than  a 
year,  signed  only  by  the  employer,  is  void  for 
want  of  mutuality ;  and  the  other  party  can- 
not make  it  effective  by  written  acceptance 
after  the  employer  has  refused  to  perform: 
Wilkinson  v.  Heavenrieh,  58  M.  574 

24.  The  authority  of  an  agent  acting  for 
the  vendor  in  the  sale  of  lands  must  be  in 
writing;  otherwise  the  agreement  to  sell  is 
void:  Holland  v.  Hoyt,  14  M.  388;  Hammond 
v.  Hannin,  31  M.  874;  Palmer  v.  Williams,  34 
M.  838;  Powell  v.  Conant,  88  M.  396;  Dickin- 
son v.  Wright,  56  M.  43. 

25.  It  seems  that  the  authority  of  the  agent 
of  the  vendee  in  a  contract  for  the  sale  of 
lands  must  be  in  writing :  Hammond  v.  Han- 
nin, 31  M.  874. 

26.  An  agent  whose  authority  rests  in  parol 
cannot  bind  his  principal  by  a  contract  for  the 
purchase  of  land :  Colgrove  v.  Solomon,  34  M. 
494. 

27.  The  authority  of  an  agent  to  execute  a 
lease  of  land  for  more  than  one  year  must  be 
in  writing :  Toan  v.  Pline,  60  M.  385. 

28.  An  oral  ratification  by  the  vendee  in  a 
written  contract  for  the  sale  of  lands  made 
by  his  agent  without  authority  is  sufficient: 
Hammond  v.  Hannin,  21  M.  374. 

29.  The  admission  of  a  parol  trust  in  land 
by  a  defendant's  answer  to  a  bill  in  chancery 
is  a  sufficient  written  declaration  of  the  trust 
to  answer  the  requirements  of  the  statute  of 
frauds:  Patton  v.  Chamberlain,  44  M.  5. 

II.  Promise  to  pat  another's  debt.1 

That  a  written  promise  to  pay  another's 
debt  must  show  the  whole  terms  of  the  con- 
tract, see  supra,  §  3. 

80.  An  oral  promise  to  pay  another's  debt 
is  void  and  not  enforceable  where  nothing  ap- 
pears to  remove  it  from  the  operation  of  the 
statute:  Pratt  v.  Bates,  40  M.  87;  Ruppe  v. 


' II.  S.  §  tilts,  subd.  2,  avoids  "  every  special  promise  to  answer  for  the  debt,  default  or  misdoings  of  another 
person,"  unless  in  writing,  etc. 
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Xduxtrda,  52  M.  411 ;  Schoeh  v.  MeLcme,  62  M. 
454 

31.  Such  a  promise  made  directly  to  the 
debtor  is  not  void:  Pratt  v.  Bate*,  40  M.  87. 

32.  H.  a  §  6185,  subd.  2,  applies  only  to 
promises  that  are  in  the  nature  of  guaranties 
for  some  original  or  primary  obligation  to  be 
performed  by  another :  Qibbs  v.  Blanehard,  15 
M.202. 

33.  An  unwritten  agreement  of  suretyship 
is  Toid :  Johnston  v.  Kimball,  80  M.  187;  Bon- 
ine  v.  Denniston,  41  M.  203. 

84.  One  is  not,  therefore,  collaterally  liable 
as  guarantor  or  surety  where  he  has  not  made 
a  written  agreement:  Ingersoll  v.  Baker,  41 
M.48. 

85.  The  statute  prevents  a  written  guaranty 
to  sureties  against  loss  or  liability  from  being 
shown  by  parol  to  be  the  contract  of  another 
than  the  one  it  purports  to  bind :  Firtt  Na- 
tional Bank  «.  Bennett,  88  M.  520. 

86.  The  purchase  of  goods  that  are  to  be 
delivered  to  one  on  the  joint  promise  and 
credit  of  two  is  in  legal  effect,  as  between 
them  and  the  vendor,  a  purchase  by  both,  and 
is  not  within  the  statute :  CHbb*  v.  Blanehard, 
15  M.  202. 

87.  An  oral  agreement  whereby  partners 
buy  out  the  interest  of  a  copartner,  and  agree 
in  consideration  of  his  surrender  to  them  of 
his  interest  to  indemnify  him  against  the 
partnership  debts,  is  not  within  the  statute: 
Bonebright  v.  Pease,  8  M.  318. 

88.  Defendant  orally  promised  a  debtor  of 
plaintiff  to  pay  the  debt  on  condition  that  the 
debtor  would  deliver  defendant  a  certain  cow. 
But  the  plaintiff  not  having  discharged  the 
debtor,  the  promise,  not  being  upon  any  con- 
sideration moving  from  plaintiff,  was  void  by 
the  statute:  Brown  v.  Hazen,  11  M.  210. 

39.  A  contractor  having  abandoned  the 
building  he  was  erecting  resumed  work  and 
did  certain  extra  labor  on  the  promise  of  de- 
fendant — a  third  person  —  to  pay  him.  Bat 
the  evidence  showed  that  be  still  looked  to 
the  original  debtor  for  payment,  and  to  de- 
fendant only  as  guarantor ;  and  the  promise 
of  defendant  was  held  within  the  statute: 
Bresler  v.  PendeU,  12  M.  224. 

40.  One  claiming  an  interest  in  certain 
goods  held  by  another  who  was  his  debtor 
agreed  not  to  attach  them  in  consideration  of 
the  oral  promise  by  another  creditor  who 
proposed  to  attach  that  he  would  pay  his 
debt.  Held,  that  this  promise  to  pay  was 
within  the  statute  and  void :  Waldo  ».  Simon- 
eon,  18  M.  845. 

41.  The  oral  promise  of  a  tenant  of  a 
mortgager  to  pay  rent  to  the  mortgagee,  to  be 


applied  on  the  mortgage,  is  void  as  a  promise 
to  answer  for  the  debt  of  another,  if  the  mort- 
gagee has  not  released  the  mortgager :  Hogsett 
v.  Ellis,  17  M.  851. 

42.  An  oral  promise  to  pay  the  debt  of  an- 
other is  not  exempted  from  the  operation  of 
the  statute  by  reason  of  its  consideration  being 
the  release  of  property  to  the  original  debtor. 
It  remains  a  collateral  promise  still :  Corkms 
v.  Collins,  16  H.  478. 

43.  A  promise  to  the  holder  of  another's 
promissory  note  to  pay  it  at  maturity  is  one 
which  is  collateral  to  such  note,  and  is  within 
the  statute:  Balsted  v.  Francis,  81  M.  118. 

44.  Where  A.  orally  promises  B.  to  pay  bim 
for  such  goods  as  he  may  furnish  C,  the 
promise  is  not  so  taken  out  of  the  statute  as 
to  make  A.  liable  unless  B  has  thereupon 
absolutely  discharged  C  from  liability,  and 
looks  only  to  A.  for  payment ;  B.  cannot  hold 
each  liable  severally  at  his  option :  Welch  v. 
Marvin,  86  M.  59. 

46.  In  an  action  to  recover  the  price  of 
board  and  supplies  furnished  to  laborers  and 
employees  of  a  subcontractor  of  the  defend- 
ants, a  verdict  for  defendants,  with  special 
findings  that  such  subcontractor  was  never 
agent  of  defendants,  that  the  agreements  were 
made  with  him  personally  and  not  as  agent, 
and  that  the  debts  sued  for  were  incurred  and 
the  articles  furnished  solely  on  his  credit  and 
engagement,  and  not  on  account  of  defend- 
ants, shows  that  even  if  defendants  had  prom- 
ised to  pay  the  accounts  their  promise  was 
within  the  statute  of  frauds,  as  a  promise  to 
pay  the  debt  of  another :  Barden  v.  Briscoe, 
86  M.  254. 

46.  An  oral  promise  to  pay  for  material 
furnished  to  another  person  on  a  contract 
made  with  him  and  not  with  the  promisor 
cannot  be  enforced  so  long  as  the  original  con- 
tract remains  uncancelled:  Baker  v,  IngersoU, 
80  H.  158. 

47.  A  mere  oral  promise  to  pay  another's 
debt,  without  any  understanding  with  the 
latter  or  any  independent  contract  for  the 
promisor's  account,  the  original  debt  being 
kept  alive,  is  void :  Oouoer  v.  Stuart,  40  M.  747. 

48.  A  parol  promise  by  a  railroad  company 
to  pay  the  obligations  of  a  contractor  to  his 
laborers  is  void :  Bottomley  v.  Port  Huron  db 
N.  W.  R.  Co.,  44  M.  542. 

49.  A  firm  of  lumber  dealers  made  a  con- 
tract with  a  firm  of  manufacturers  whereby 
the  latter  were  to  convert  the  timber  oh  cer- 
tain premises  into  shingles  and  siding.  The 
manufacturers  made  an  independent  contract 
with  a  logger  to  cut  the  timber  and  haul  it  to 
the  mill ;  but  as  they  were  slow  in  making 
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payment  the  logger  went  to  the  dealers  for 
payment,  and  they  orally  agreed  to  pay  him  on 
orders  from  the  manufacturers.  Several  pay- 
ments were  made  in  this  way,  but  when  the 
logger  tried  to  obtain  a  final  settlement  they 
refused  to  pay  him  the  balance,  and  he  brought 
suit  on  the  agreement.  Held,  that  it  could  not 
be  maintained.  There  was  no  novation  except 
so  far  as  the  orders  were  actually  given;  and 
the  oral  agreement  was  a  promise  to  pay  an- 
other's debt:  Preston  v.  Young,  46  M.  103. 

50.  A  town  treasurer  sold  a  pomp  on  a  tax 
levy,  and  the  purchaser  sold  it  to  third  parties, 
who  claimed  that  the  treasurer  promised  ver- 
bally, and  without  receiving  any  considera- 
tion, to  be  responsible  for  the  title.  Held,  that 
the  promise  was  a  collateral  undertaking  in- 
volving no  liability  until  the  failure  of  the 
latter  contract,  under  which  a  warranty  of 
title  was  implied  by  rules  of  law :  Tozer's  Es- 
tate, 46  M.  299. 

61.  An  oral  promise  to  a  merchant  to  guar- 
anty payment  for  anything  a  third  person 
should  want  in  equipping  a  saw-mill,  at  which 
he  was  to  manufacture  shingles  for  the  prom- 
isor, is  within  the  statute  and  cannot  support 
an  action  by  the  merchant  against  the  person 
making  the  promise:  Studley  v.  Barth,  64  M.  6. 

62.  An  oral  promise  by  A.  to  pay  B.  the 
amount  of  an  account  which  B.  holds  against 
C,  there  being  no  agreement  between  all 
three  that  A.  should  be  substituted  as  the 
debtor  and  C.  discharged,  is  void:  Pfaff  v. 
Cummings,  67  M.  148. 

63.  The  business  of  a  retail  trader  in  debt 
to  plaintiffs  for  goods  bought  was  continued 
by  his  widow,  who  orally  promised  plaintiffs 
to  pay  her  husband's  debt  if  they  would  sell 
goods  to  her  on  credit.  Credit  was  given. 
Held,  that  this  was  void  as  a  promise  to  pay 
another's  debt:  Buppe  v.  Peterson,  67  M.  487 
(Nov.  8,  '61). 

64.  The  landlord  of  a  liquor-dealer  agreed 
to  pay  for  his  supplies  if  the  latter  would  turn 
over  to  him  two-thirds  of  his  receipts  and  they 
should  amount  to  enough  to  cover  the  bills. 
Held  that,  in  the  case  of  supplies  sold  to  the 
dealer  himself,  and  the  title  to  which  passed 
to  him,  such  an  agreement  would  be  within 
the  statute  of  frauds  and  must  be  in  writing : 
Hake  v.  Solomon,  62  M.  877. 

66.  Contractors  for  the  construction  of  a 
railroad  gave  their  workmen  certificates  of 
the  amount  due  them,  which  were  presented 
to  and  accepted  by  the  railroad  company. 
Upon  these  certificates  the  plaintiffs  furnished 
goods  which  they  charged  to  the  contractors. 
In  a  suit  brought  against  the  contractors  to 
recover  the  price  it  was  made  a  question  be- 


fore the  jury  whether  the  goods  were  fur- 
nished on  the  credit  of  the  contractors,  or  of 
third  persons  who,  according  to  some  of  the 
evidence,  were  to  make  advances.  The  jury 
were  charged  that  if  the  goods  were  furnished 
under  an  arrangement  with  the  contractors, 
or  if  they  subsequently  assented  to  the  goods 
being  charged  to  them  —  in -either  case  they 
would  be  liable.  Whether  the  latter  branch 
of  this  charge  was  correct,  qttere;  the  court 
being  equally  divided  on  the  question :  Far- 
well  v.  Dewey,  12  M.  486. 

66.  A.,  who  was  indebted  both  to  B.  and 
to  C,  absconded,  leaving  property  in  B.'s 
hands,  and  B,  on  being  informed  that  C 
would  attach  the  property,  promised  orally  to 
pay  C.'s  claim.  Held,  that  such  promise  was 
without  any  consideration  that  could  inure  to 
B.,  and  was  within  the  statute,  whether  B. 
appropriated  the  property  to  his  own  use  or 
not:  Stewart  v.  Jerome,  71 M.  — (July  11,  *88> 

67.  When  the  owner  of  negotiable  paper 
sells  it  and  accompanies  the  sale  by  a  guar- 
anty, his  undertaking,  being  founded  on  a 
new  consideration  inuring  to  his  own  benefit, 
is  an  original  one  and  is  not  within  the  stat- 
ute: Jones  v.  Palmer,  1  D.  879;  Thomas  v. 
Dodge,  8  M.  51. 

58.  Where  the  guaranty  of  another's  debt 
is  merely  incidental  to  a  principal  contract 
made  by  the  guarantor  himself  on  his  own 
account,  it  is  then  regarded  as  in  effect  a 
promise  to  pay  his  own  debt,  and  it  need  not, 
therefore,  be  in  writing:  Huntington  v.  Wel- 
lington, 12  M.  10. 

68.  The  statute  was  held  not  applicable  to  a 
parol  guaranty  that  certain  notes  sold  by  de- 
fendant to  plaintiffs  were  good  and  collect- 
ible and  the  makers  responsible;  that  the 
maker  of  a  certain  mortgage  sold  at  the  same 
time  was  responsible;  that  the  land  mort- 
gaged was  ample  security,  and  the  title  per- 
fect and  unencumbered:  Ibid. 

60.  The  statute  does  not  avoid  an  oral  con- 
tract whereby  one  who  claimed  to  have  an 
interest  in  a  patent  under  which  he  was  about 
to  organize  a  company  to  deal  in  rights  prom- 
ised another  that  if  he  would  become  a  mem- 
ber, subscribe  for  shares,  and  give  his  promis- 
sory note  therefor,  the  shares  would  cost  him 
nothing,  and  as  soon  as  the  company  should 
be  organized,  another  man  should  be  found 
to  take  the  shares  off  his  hands  and  pay  him 
the  amount  of  his  note,  and  that  he  should  be 
put  to  no  expense  on  account  of  the  shares 
and  note:  Green  v.  Brookins,  28  M.  48. 

61.  Nor  does  the  statute  apply  to  an  under- 
standing by  which  the  dealings  of  individ- 
ual partners  with  another  firm  shall  be  treated 
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as  a  matter  of  account  between  the  two  firms 
In  their  mutual  dealings;  purchases  and  sales 
made  on  the  faith  and  in  strict  pursuance  of 
it  can  be  considered  as  original  transactions 
on  the  part  of  the  members  of  the  firm 
charged,  who  may  bind  themselves  by  such 
an  agreement  if  no  rule  of  law  or  policy  or 
other  disability  prevents:  Davit  v.  Dodge,  80 
M.  267. 

62.  A  promise  to  become  a  co-signer  with 
the  promisee  of  a  note  of  third  persons  and  to 
pay  the  same  at  maturity  is  not  a  promise  to 
pay  the  debt  of  another  within  the  statute  of 
frauds,  where  the  purpose  of  giving  the  note 
is  to  borrow  money  which  is  to  go  into  such 
promisor's  hands,  though  the  ultimate  purpose 
was  to  make  use  of  the  money  to  aid  one  of 
the  third  persons  who  were  first  signers  of  the 
note,  and  for  which  such  promisor  was  to  ob- 
tain security  in  his  own  name  and  for  his  own 
benefit  as  for  an  advance  made  by  him  per- 
sonally :  Potter  v.  Brown,  85  M.  374. 

63.  An  arrangement  by  which  A.  is  to  cash 
for  B.  orders  drawn  on  B.  by  B's  contractor 
in  payment  of  the  contractor's  employees,  and 
B.  was  to  reimburse  A.  for  the  moneys  so  ad- 
vanced by  him,  is  an  original  and  direct,  not 
a  secondary  or  collateral,  undertaking,  and  is 
not  within  H.  S.  §  6186,  subd.  2:  Comstock  v. 
Norton,  86  M.  277. 

64.  The  statute  of  frauds  does  not  apply  to 
an  agreement  to  pay  the  debt  of  a  third  person 
where,  as  part  of  the  agreement,  such  person 
is  discharged  from  his  original  indebtedness : 
Mulcrone  v.  American  Lumber  Co.,  66  M.  622. 

65.  While  in  many  cases  the  test,  whether 
a  promise  is  within  the  statute  of  frauds  .as  a 
promise  to  pay  the  debt  of  another,  is  whether 
the  original  debtor  remains  liable  on  his  un- 
dertaking and  the  promise  is  only  collateral 
thereto,  yet  where  the  third  party  is  himself 
to  receive  the  benefit  for  which  his  promise  is 
exchanged,  it  is  not  usually  material  whether 
the  original  debtor  remains  liable  or  not: 
Calkins  v.  Cliandler,  86  M.  820. 

66.  The  statute  does  not  apply  to  a  promise 
to  make  payments  on  the  debt  of  another  of 
sums  which  the  promisor  should  become  liable 
to  pay  to  the  debtor  for  services  to  be  per- 
formed by  the  latter  for  him,  there  being  a  con- 
sideration moving  to  him  which  was  the  in- 
ducement for  making  the  promise :  Ibid. 

67.  The  holders  of  a  chattel  mortgage  upon 
a  saw-mill  owned  by  M.  agreed  orally  with  M. 
and  with  certain  persons  for  whom  M.  was 
then  engaged  in  sawing  lumber,  that,  in  con- 
sideration of  an  extension  of  the  time  of  pay- 
ment of  the  mortgage,  M.  should  allow  cus- 


tomers of  bis  to  retain  the  sum  of  fifty  cents 
per  thousand  feet  of  all  lumber  thereafter 
sawed  by  M.  for  them,  and  that  they  should 
pay  that  sum  to  the  holders  of  the  mortgage. 
Held,  that  the  promise  was  valid  and  not 
within  the  statute  of  frauds ;  and  the  persons 
for  whom  the  sawing  was  done  were  bound  to 
withhold  from  M.  such  proportion  of  their  saw- 
bill  as  they  had  thus  agreed  to  pay  to  the  hold- 
ers of  the  mortgage,  and  were  liable  to  the 
latter  for  the  amount  thereof  whether  they 
did  or  not  so  withhold  it :  Ibid. 

68.  B.  hired  out  to  Y.  to  draw  wood  for  D., 
but  fearing  that  he  would  not  get  his  pay  went 
to  D.  and  told  him  he  would  draw  no  more  un- 
less be  could  be  assured  of  getting  it.  D.  told 
him  to  go  ahead  and  he  would  pay  him  and 
take  it  out  of  V.  Whether  this,  instead  of  being 
a  novation,  was  not  void  as  a  promise  to  pay  an- 
other's debt,  and  whether  Calkin*  v.  Chandler 
(supra,  §  67)  is  not  vitally  distinguishable  from 
it  in  that  the  arrangement  there  sustained  was 
concurred  in  by  the  intermediate  party  whose 
debt  was  to  be  paid,  quere:  Bates  v.  Donnelly, 
67  M.  621. 

69.  A  promise  to  pay  for  goods  sold  to  the 
promisor  but  billed  to  a  third  person  is  not 
within  the  statute  as  a  promise  to  pay  an- 
other's debt:  Hake  v.  Solomon,  62  M.  877. 

70.  A  promise  to  the  vendor  to  pay  for  such 
goods  as  may  be  furnished  to  a  third  person  is 
original  and  not  collateral,  and  is  not  within 
the  statute  as  a  promise  to  pay  another's  debt: 
Larson  v.  Jensen,  68  M.  427;  Morris  v.  Oster- 
hout,  65  M.  263. 

71.  A.'s  promise  to  B.  at  C's  request  to  pay 
out  of  a  fund  which  should  come  into  A.'s 
hands  belonging  to  C.  the  amount  of  C's  debt 
to  B.  is  an  original  promise  not  within  the 
statute :  Mitts  v.  McMorran,  64  M.  664. 

72.  It  seems  that  an  oral  promise  to  exe- 
cute a  paper  undertaking  to  pay  debts,  in  ac- 
cepting a  written  offer  of  sale  which  stipulates 
that  they  shall  be  assumed,  is  not  void  under 
H.  S.  §  6186,  subd.  3:  Wagner  v.  Egleston, 
49  M.  218. 

73.  A.  is  bound  by  his  oral  guaranty  that 
a  note  offered  by  B  as  part  of  the  purchase 
price  of  a  farm  that  C.  is  selling  to  B.  is  aa 
good  as  gold  or  as  good  as  money ;  this  is  not 
a  guaranty  that  the  note  is  collectible :  Taylor 
v.  Soper,  68  M.  96. 

III.   Agreements,  etc.,   relating    to 
lands.1 

As  to  the  memorandum,  etc.,  see  supra, 
g§  10-29. 


•  H.  S.  1 6179.   No  estate  or  Interest  In  lands  other  than  leases  for  a  term  not  exceeding  one  year,  nor  any  trust 
or  power  over  or  concerning  lands,  or  in  any  manner  relating  thereto,  shall  hereafter  be  created,  granted. 
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That  express  trusts  in  lands  cannot  be  cre- 
ated by  parol,  see  Trusts,  §§  7-28, 25. 

74.  Conveyances  of  land  and  interests 
therein  most  be  by  deed :  Enos  v.  Sutherland, 
11  M.  688;  Morrill  v.  Mackman,  24  M.  279; 
Hayes  v.  Livingston,  84  M.  884;  Nimsv.  Sher- 
man, 48  M.  45;  Shaw  v.  Chambers,  48  M. 
855. 

75.  That  which  is  evidenced  by  the  deeds 
of  conveyance  cannot  be  changed  on  parol  tes- 
timony of  promises,  agreements  or  under- 
standings: Hayes  v.  Livingston,  84  M.  834. 

76.  The  correction  which  changes  a  void 
into  a  good  deed  can  only  be  made  by  con- 
forming to  the  statute  of  frauds:  Paine  v. 
NeteeU,  68  M.  245. 

77.  The  statute  of  frauds  is  against  extend- 
ing on  parol  testimony  an  ambiguous  descrip- 
tion in  a  mortgage,  unless  upon  positive  proofs : 
Hurst  v.  Beaver,  50  M.  612. 

As  to  exclusion  of  parol  evidence  to  alter 
contract,  eta,  see  Evidence,  n,  (d> 

78.  A  grantee's  title  cannot  be  divested  or 
revested  in  his  grantor  by  destruction  of  the 
conveyance:  Ougins  v.  Van  Gorder,  10  M. 
528;  Warren  v.  Tobey,  82  M.  45;  Mette  v.  Feld- 
man,  45  M.  25 ;  Hyne  v.  Osborn,  62  M.  285. 

70.  The  interest  which  the  grantor  in  a 
conveyance  of  land  absolute  in  form  but  in- 
tended as  a  security  has  in  the  premises  can 
only  be  transferred  at  law  by  a  written  instru- 
ment: Miner  v.  0' Harrow,  60  M.  01. 

80.  A  parol  sale  of  standing  timber  is  void : 
Russell  v.  Myers,  32  M.  522;  Wetmore  v.  Neu- 
berger,  44  M.  862;  Spalding  v.  Archibald,  52 
11865. 

81.  Whether  a  parol  sale  of  a  growing  crop 
on  a  valuable  consideration  is  valid,  quere: 
Vanderkarr  v.  Thompson,  19  M.  82.  See  Real 
Property,  §§  2,  8. 

82.  In  general  an  easement  on  the  land  of 
another  cannot  be  created  without  deed:  MiX- 
lerd  v.  Reeves,  1  M.  108.  See  Day  v.  Walden, 
46  M.  675. 

83.  A  privilege  granted  for  an  annual  com- 
pensation to  flow  lands  for  an  indefinite  pe- 
riod is  void  unless  in  writing:  Morrill  v. 
Maeleman,  24  M.  279. 

84.  A  warranty  or  representation  that  real 
estate  is  not  encumbered  is  not  the  creation, 
granting  or  surrendering  or  declaring  of  any 


estate,  interest,  etc.,  which  the  statute  re- 
quires to  be  in  writing :  Huntington  v.  Wel- 
lington, 12  M.  10. 

85.  One  cannot  by  mere  waiver  part  with 
the  legal  title  to  land.  As  to  waiver  of  the  right 
that  an  execution  purchaser  has  to  demand 
and  receive  a  sheriff's  deed  after  the  period 
for  redemption  has  expired,  quere:  Whiting  v. 
Butler,  29  M.  122. 

86.  Title  to  land  cannot  under  the  statute 
of  frauds  be  divested  from  the  owner  by  mere 
oral  authority,  or  by  the  mere  payment  of 
money  by  another  on  a  contract  for  the  pur- 
chase of  land :  Truski  v.  Streseveski,  60  M.  84. 

87.  A  division  line  established  by  mutual 
agreement  and  acquiescence  and  constant  oc- 
cupancy for  more  than  twenty  years  cannot 
be  changed  without  writing:  Burns  v.  Martin, 
45M.22. 

88.  Unless  the  attempt  to  settle  a  doubtful 
boundary  is  honestly  made  in  view  of  a  ques- 
tion about  it,  the  statute  of  frauds  will  pre- 
vent mere  acquiescence  in  the  boundary  from 
operating  as  an  estoppel:  Cronin  v.  Gore,  88 
M.881. 

That  oral  estoppels  cannot  pass  the  title  to 
land  or  to  interests  therein,  see  Estoppel, 
§§66-71.. 

Dedications  to  public  uses  are  not  within 
the  statute:  See  Dedication,  §  1. 

88.  An  unauthorized  sale  of  land  cannot  be 
ratified  except  in  writing  or  by  such  conduct 
as  creates  an  estoppel ;  and  it  must  be  by  a 
party  informed  of  the  facts:  Palmer  v.  Will- 
iams, 24  M.  828. 

And  as  to  ratification  of  unauthorized  con- 
tract, see  supra,  %  28;  infra,  §§  202-205. 

90.  The  statute  permits  leases  for  a  year  to 
be  created  by  parol :  Morrill  v.  Mackman,  24 
M.  279.  But  an  oral  lease  for  a  term  longer 
than  one  year  is  void:  Huyser  v.  Chase,  18  M. 
98.  So  is  a  lease  for  more  than  a  year,  exe- 
cuted by  an  agent  not  authorized  in  writing: 
Toan  v.  Pline,  60  M.  885.    See  infra,  §  203. 

91.  Though  an  oral  lease  for  more  than  a 
year  is  void,  such  a  lease,  reserving  an  annual 
rent  under  which  the  lessee  has  been  put  in 
possession,  will  be  a  good  lease  from  year  to 
year  until  terminated  by  notice:  Morrill  v. 
Mackman,  24  M.  279. 

92.  An  oral  lease  for  a  stipulated  annual 


assigned,  surrendered  or  declared,  unless  by  act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assigning,  surrendering  or  declaring  the  same,  or  by  some  person  there- 
unto by  him  lawfully  authorized  by  writing. 

{  8180.  The  preceding  section  shall  not  be  construed  to  affect  In  any  manner  the  power  of  a  testator  In  the 
disposition  of  his  real  estate  by  a  last  wul  and  testament;  nor  to  prevent  any  trust  from  arising  or  being  extin- 
guished by  operation  of  law. 

$  6181.  Every  contract  for  the  leasing  for  a  longer  period  than  one  year,  or  for  the  sale  of  any  lands,  or  any  In- 
terest in  lands,  shall  be  void,  unless  the  contract,  or  some  note  or  memorandum  thereof,  be  in  writing,  and  signed 
by  the  party  by  whom  the  lease  or  sale  is  to  be  made,  or  by  some  person  thereunto  by  him  lawfully  authorized  by 
writing. 
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rent,  no  time  being  named,  is  a  lease  for  a 
year:  Benfey  v.  Congdon,  40  M.  288. 

63.  An  agreement  made  in  April  for  a  year's 
tenancy  from  the  1st  of  May  is  not  a  lease  for 
a  term  exceeding  one  year  (H.  S.  §  6179)  or  a 
contract  for  the  leasing  for  a  longer  period 
than  one  year  (g  6181)/  and  it  need  not  be  in 
writing:  Tillman  v.  Fuller,  13  M.  113;  Whiting 
v.  Ohlert,  52  M.  462. 

84.  Where  a  lessor  assented  to  an  assign- 
ment by  his  lessee,  and  agreed  by  parol  to  ac- 
cept the  assignee  as  his  tenant  and  to  look  to 
him  for  the  rent,  this  was  held  to  be  a  sufficient 
surrender  of  the  old  lease  by  operation  of  law 
(H.  S.  §  61T9):  Logan  v.  Anderson,  2  D.  101. 

96.  A  license,  being  merely  a  permission  to 
do  some  act  or  series  of  acts  on  the  licensor's 
land  without  any  permanent  interest  in  it, 
may  be  created  by  parol,  and  will  protect  the 
licensor  until  revoked:  Morrill  v.  Mackman, 
24  M.  279. 

96.  A  parol  license  to  cat  and  remove  tim- 
ber at  a  fixed  price  is  valid  until  revoked.  It 
is  not  a  sale  of  an  interest  in  lands,  and  is  en- 
tirely outside  of  the  statute  of  frauds:  Oreeley 
v.  Stilson,  27  M.  163;  Spalding  v.  Archibald, 
52M.365. 

97.  Such  a  parol  license  is  valid  so  far  as 
executed  before  revocation,  and  cannot  be 
revoked  so  as  to  undo  what  has  been  done  or 
earned  under  it:  Ibid.;  Wetherbee  v.  Oreen, 
22  M.  811;  Wetmore  v.  Neuberger,  44  M.  862; 
Sovereign  v.  Ortmann,  47  M.  181. 

98.  Parol  extensions  of  time  to  take  off 
growing  timber  under  a  contract  for  its  sale 
and  removal,  whether  valid  under  the  statute 
of  frauds  or  not  when  made,  are  good  as 
licenses  so  far  as  acted  upon :  Haskell  v.  Ayres, 
85M.89-. 

99.  Where  standing  timber  was  by  written 
contract  absolutely  sold  to  be  taken  off  in  two 
years  by  the  vendee,  who  had  fully  paid  there- 
for, subsequent  parol  extensions  not  exceed- 
ing one  year  each  were  made  by  the  vendor. 
As  to  the  validity  of  such  extensions,  quere; 
at  least  they  amounted  to  a  revocable  license: 
WiUiams  v.  Flood,  63  M.  487. 

100.  An  oral  contract  for  the  sale  of  lands 
is  void:  Dwight  v.  Cutler,  8  M.  566,  678; 
Bomier  v.  Caldwell,  8  M.  468;  Holland  v. 
Hoyt,  14  M.  288;  Hogsett  v.  Ellis,  17  M.  851, 
364;  Palmer  v.  Williams,  24  M.  328;  Scott  v. 
Bush,  26  M.  418;  29  M.  528;  Colgrove  v.  Solo- 
mon, 84  M.  494,  Liddle  v.  Needham,  89  M.  147 ; 
Curtis  v.  Abbe,  89  M.  441 ;  Nims  v.  Sherman, 
43 M.  45;  Ayresv.  Gallup,  44  M.  13;  Suttonv. 
Rowley,  44  H.  112;  Jackson  v.  Evans,  44  M. 
610;  De  Moss  v.  Robinson,  46  M.  62;  Peckham 


v.  Batch,  49  M.  179;  Wardell  v.  WiUiams,  62 
M.  50. 

101.  The  statute  of  frauds  does  not  require 
executory  contracts  to  be  under  seal,  but  re- 
quires deeds  only  where  trusts  or  powers  or 
estates  in  land  are  created  or  assigned :  Enos 
v.  Sutlierland,  11  M.  538;  Hammond  v.  Han- 
nin,  21  M.  374. 

102.  A  written  agreement  for  the  sale  of 
lands  is  void  unless  signed  by  the  vendor: 
Abell  v.  Munson,  18  M.  806;  Cook  v.  Bell,  18 
M.  887;  Maynard  v.  Brown,  41  M.  298. 

109U  An  oral  agreement  for  the  purchase 
of  lands,  with  a  stipulation  that  money  paid 
down  may  be  retained  as  stipulated  damages, 
is  a  single  contract,  and  under  the  statute  is 
void  —  the  agreement  for  forfeiture  as  well  as 
the  other  stipulations:  Seott  v.  Bush,  26  M. 
418,  29  M.  528. 

104.  An  agreement  to  convey  a  right  of 
way  is  an  agreement  to  convey  an  interest  in 
land,  and  must,  it  seems,  be  in  writing  to  bind 
the  land-owner:  Detroit,  H.  <fc  I.  R.  Co.  v. 
Forbes,  80  M.  165, 175. 

105.  An  oral  agreement  to  devise  real  es- 
tate is  void:  De  Moss  v.  Robinson,  46  M.  62. 

106.  A  promise  by  an  administratrix  to  a 
certain  person  that  if  the  latter  would  attend 
a  sale  of  real  estate  to  be  made  by  her  and  bid 
a  certain  amount  her  right  of  dower  in  the 
land  would  pass  by  the  sale  is  void:  Wright  v. 
De  Qroff,  14  M.  164. 

107.  An  agreement  to  execute  a  mortgage 
upon  real  estate  is  an  agreement  concerning 
interests  in  lands  which,  to  be  valid,  must  be 
in  writing,  or  some  note  or  memorandum 
thereof  signed  by  the  party  making  the  prom- 
ise: Wardell  v.  Williams,  62  M.  50. 

108.  A  contract  involving  the  transfer  of 
real  estate  and  assumption  of  debts  must  be 
written:  Wagner  v.  Egleston,  49  M.  218. 

109.  An  oral  agreement  to  pay  for  services 
by  a  conveyance  of  lands  is  invalid:  Hille- 
brands  v.  Nibbelink,  40  M.  646 ;  Sutton  v.  Row- 
ley, 44  M.  112. 

110.  The  statute  does  not  apply  to  a  bar- 
gain between  principal  and  agent  whereby  the 
latter  is  to  be  paid  for  his  services  in  obtain- 
ing lands  a  certain  proportion  of  the  profits 
on  the  sale  thereof:  Carr  v.  Leavitt,  64  M. 
540. 

111.  An  oral  agreement  whereby  one  party 
was  to  furnish  his  time  and  experience  in  pro- 
curing the  purchase  of  certain  lands  while  the 
other  was  to  furnish  the  money,  the  profits  to 
shared  equally  after  a  sale,  there  being  no  ex- 
press agreement  as  to  whose  names  should  ap- 
pear as  grantees  in  the  purchase  deeds,  is  not 
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within  the  statute:  Davis  v.  Oerber,  69  M.  346 
(April  6,  '88). 

112.  Agreements  to  pay  money  for  serv- 
ices in  procuring  the  sale  of  real  estate  are  not 
within  the  statute :  Waterman  R.  E.  Excliange 
v.  Stephens,  71  M.  —  (June  22,  '88). 

113.  Where  an  oral  agreement  is  made  for 
the  transfer  of  a  farm,  and  it  is  also  agreed 
that  the  wheat  growing  on  the  farm  shall  be 
transferred,  the  former  agreement,  being  void 
because  not  in  writing,  avoids  the  latter  as  in- 
separably connected  with  it :  Jackson  v.  Evans, 
44  M.  510. 

114.  Where  a  written  contract  for  the  sale 
of  personalty  includes  real  estate  also,  the 
contract  for  personalty  is  not  necessarily  viti- 
ated by  non-compliance  with  the  statute  of 
frauds  in  that  portion  which  relates  to  realty : 
Stansell  v.  Leavitt,  51  M.  536. 

115.  A  parol  arrangement  whereby  a  man, 
who  had  deeded  land  to  his  wife,  reserving  to 
himself  by  written  contract  the  right  of  pos- 
session and  of  repurchase  within  five  years, 
bargains  to  give  up  his  right  under  such  con- 
tract, is  void  under  the  statute  of  frauds;  and 
a  ruling  to  that  effect  is  not  made  erroneous 
by  the  judge's  adding  incidentally  that  "if 
the  arrangement  amounted  to  anything  it 
would  make  the  wife  tenant  of  tbe  husband, 
which  was  impossible,"  such  further  remark 
being  immaterial:  Qrover  v.  Buck,  34  M.  520. 

116.  L.  and  N.  agreed  orally  that  if  N. 
would  deed  land  to  L.'s  son  L.  would  give  him 
his  note  for  a  certain  sum.  N.  deeded  the 
land  but  L.  refused  to  pay.  Held,  that  N. 
could  not  recover  from  him,  as  an  oral  land 
contract  is  void  and  furnishes  no  consideration 
for  a  promise,  and  if  any  undertaking  to  pay 
for  the  land  was  implied  the  grantee  was  liable 
upon  it:  Liddle  v.  Needham,  39  M.  147. 

117.  A  bill  which  averred  that  a  wife,  after 
correspondence  with  her  absent  husband  and 
by  his  consent,  executed  a  deed  of  his  land, 
leaving  a  blank  space  for  his  signature,  and 
received  a  part  of  the  consideration,  and  that 
the  purchaser  took  possession,  prayed  that  the 
husband  might  be  required  to  complete  the 
execution  of  the  deed.  Held,  that  the  bill 
would  not  lie,  even  though  the  husband  had 
promised  to  execute  it  when  he  returned.  His 
promise  being  oral  was  within  the  statute  of 
frauds  and  the  deed  was  totally  void.  The  bill 
was  dismissed  without  prejudice  to  the  pur- 
chaser's right  to  resort  to  other  remedies: 
Curtis  v.  Abbe,  89  M.  441. 

118.  An  agreement  to  surrender  or  release 
an  equitable  estate  in  fee-simple  must  be  in 
writing  signed  by  the  party  transferring  or 
releasing  it,  and  if  oral  it  cannot  be  shown  to 


alter  a  written  contract:  McEvxm  v.  Ortman, 
34  M.  825. 

118.  The  legal  title  held  by  a  mortgager  is 
not  conveyed  by  oral  agreement  and  delivery 
of  possession  of  the  land :  Nirns  v.  Sherman, 
48M.45. 

120.  A  contract  to  -procure  the  conveyance 
of  an  equity  of  redemption  held  by  a  third 
person  is,  within  the  statute,  a  contract  for 
the  sale  of  an  interest  in  lands,  and  is  void  if 
not  in  writing:  Bawdon  v.  Dodge,  40  M.  697. 

121.  An  agreement  by  one  person  to  pur- 
chase au  interest  in  lands  for  another  is  void : 
Raub  v.  Smith,  61  M.  543. 

122.  An  oral  agreement  between  a  son  and 
his  father  that  if  the  son  will  pay  the  father's 
debts,  and  obtain  the  discharge  of  mortgages 
upon  his  property,  the  father  shall  convey  to 
him  his  real  estate,  is  void  under  the  statute: 
Kelly  v.  Kelly,  54  M.  80. 

128.  An  oral  agreement  to  form  a  copart- 
nership for  the  purchase  of  timber  land  from 
which  the  manufacture 'and  sale  of  lumber  is 
to  be  carried  on  is  within  the  statute:  Raub 
v.  Smith,  61  M.  548. 

124.  An  agreement  whereby  plaintiff  is  to 
purchase  land  whereon  a  plaster-bed  is  lo- 
cated, for  himself  and  defendant,  the  title  to 
be  in  the  names  of  both  parties,  and  whereby 
both  are  to  form  a  partnership  to  work  the 
plaster,  is  within  the  statute:  Brosnan  v. 
McKee,  63  M.  454. 

126.  After  a  vendor  in  a  land  contract  has 
put  performance  out  of  his  power  by  convey- 
ing to  a  third  person,  an  oral  agreement  to 
have  the  land  conveyed  to  the  vendor  and 
then  reconveyed  to  the  original  vendee  on  his 
paying  up  all  the  purchase  money  is  within 
the  statute  of  frauds,  and  cannot  operate  as  a 
waiver  of  such  vendee's  right  to  treat  the  con- 
tract as  rescinded  and  to  recover  the  money 
paid:  Weaver  v.  Aitcheson,  65  M.  285. 

126.  A  house  built  by  one  who  holds  lands 
under  a  contract  of  purchase,  being  part  of 
the  realty,  an  oral  agreement  that  it  may  be 
levied  upon  by  virtue  of  an  execution  against 
chattels  is  void :  Hogsett  v.  Ellis,  17  M.  851. 

127.  A.  let  B.  take  a  yoke  of  oxen  to  use 
in  clearing  land  for  A.'s  wife,  and  with  the 
understanding  that  B.  should  own  the  oxen 
when  he  had  done  $100  worth  of  clearing. 
Held,  that  this  arrangement  was  not  within 
the  statute:  Sutherland  v.  Carter,  52  M.  151. 

128.  A  written  contract  was  supplemented 
by  an  oral  agreement  whereby  one  of  the  par- 
ties was  to  advance  money  and  use  it  in  buy- 
ing an  .interest  in  land  for  the  other.  Held, 
that  under  the  statute  of  frauds  the  arrange- 
ment had  no  force,  and  that  as  the  obligation 
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to  bay  could  not  bind  the  other  party  be  could 
not  be  charged  with  the  cost  of  executing 
such  obligation :  Wetmore  v.  Neuberger,  44  M. 
803. 

129.  A  parol  agreement  reserving  crops 
growing  on  land  contracted  in  writing  to  be 
sold  is  void:  Vanderkarr  v.  Thompson,  19 
M.  82. 

130.  A  parol  agreement  for  the  reservation 
or  exception  of  a  barn  or  sheds  from  the  opera- 
tion of  a  deed  is  void  under  the  statute  of 
frauds,  and  the  question  whether  an  under- 
taking sued  on  is  of  that  character  is  not  to 
be  determined  by  the  name  which  the  parties 
or  their  witnesses  give  it,  but  by  the  nature 
and  substance  of  the  transaction :  Detroit,  H. 
dbl.  R.  Co.  v.  Forbes,  80  It  165. 

131.  An  undertaking  to  remove  a  barn  and 
sheds  situated  upon  a  forty-acre  tract  in  con- 
sideration of  the  giving  of  a  deed  of  land  lying 
fifty  feet  on  each  side  of  a  proposed  railroad 
route  where  it  should  cross  such  tract  cannot 
be  construed  as  an  exception  or  reservation  of 
the  barn  and  sheds  from  the  operation  of  the 
deed,  in  the  absence  of  any  showing  of  the 
actual  location  of  the  route  of  the  railroad,  or 
that  it  was  so  located  as  to  include  the  ground 
where  the  barn  and  sheds  stood,  nor  is  such 
undertaking  required  to  be  in  writing :  Ibid. 

132.  A  party  who,  by  promising  to  assign 
a  tax-purchase  certificate  to  the  owner  of  the 
land,  has  induced  the  latter  not  to  exercise 
his  right  to  redeem,  cannot,  after  the  time  for 
redemption  has  expired,  shield  himself  behind 
the  statute:  Laing  v.  McKee,  13  M.  124. 

133.  An  agreement  to  surrender  or  release 
a  parcel  of  land,  mentioned  in  a  contempora- 
neous contract,  is  not  a  defeasance  but  an 
agreement  for  a  resale,  and  is  within  the  stat- 
ute: MaEwan  v.  Ortman,  84  M.  825. 

134.  Under  the  statute  of  frauds,  which  re- 
quires all  contracts  for  the  sale  of  lands  to  be 
in  writing  and  avoids  them  if  not  written  and 
signed  by  the  vendor,  parol  alterations  cannot 
be  made  extending  the  time  therein  expressly 
fixed  for  performance :  Abell  v.  Munson,  18  M. 
808;  Cook  v.  Bell,  18  M.  887. 

135.  The  time  limited  for  acceptance  in  a 
written  offer  to  sell  land  cannot  be  extended 
by  parol:  Wardell  v.  Williams,  62  M.  50. 

136.  Nor  can  any  oral  stipulation  incon- 
sistent with  the  terms  of  a  contract  for  the 
sale  of  lands  be  imported  into  it:  e.  g.,  one 
to  release  or  surrender  a  parcel  mentioned 
therein :  McEwan  v.  Ortman,  84  M.  825. 


IV.    Agreements    belating    to    thb 

SALE  OF  GOODS  AND  CHATTELS.1 

As  to  the  memorandum,  see  supra,  §§  6-8. 

(a)  In  general. 

137.  The  terms  "goods,  wares  and  mer- 
chandise," in  H.  S.  §§  6186,  6187,  embrace 
animate  as  well  as  inanimate  property :  Weston 
v.  McDowell,  20  M.  858.  But  no  writing  is 
necessary  where  animals  sold  are  delivered  to 
the  vendee:  Dean  v.  Adams,  44  M.  117. 

188.  An  agreement  to  pay  compensation  to 
an  agent  for  the  sale  of  personal  property, 
graduated  by  the  price  obtained  from  a  third 
person  on  such  sale,  is  not  an  agreement  for 
the  sale  of  chattels  and  is  not  required  by 
H.  S.  §  6186  to  be  in  writing:  Hamilton  v. 
Frothingham,  59  M.  258. 

139.  The  same  is  true  of  an  agreement  to 
procure  a  purchaser  of  shares  of  stock  condi- 
tioned on  the  promisee's  subscribing  therefor: 
Oreen  v.  Brookins,  23  If.  48. 

140.  A  contract  to  paint  a  portrait  is  not  a 
sale  of  chattels  and  is  not  required  by  H.  8. 
§  6186  to  be  in  writing  though  the  price  is  more 
than  $50:  Turner  v.  Mason,  65  M.  662.  So 
with  a  tailor's  contract  to  make  a  coat:  Baseh 
v.  Bistell,  52  M.  455. 

141.  The  purchase  of  goods  which  are  to  be 
delivered  to  one  on  the  joint  promise  and  credit 
of  two  is  in  legal  effect,  as  between  them  and 
the  vendor,  a  purchase  by  both,  and  not  within 
the  statute:  Gibbs  v.  Blanchard,  15  M.  293. 

142.  An  agreement  by  a  debtor  to  sell  and 
deliver  certain  property  to  his  creditor  for  a 
price  not  exceeding  $50,  and  to  be  credited 
therefor  on  the  latter's  books,  which  credit 
was  immediately  given,  but  without  the 
vendor's  knowledge,  there  being  no  delivery 
or  payment  of  earnest  money,  nor  any  mem- 
orandum of  sale  signed  by  the  vendor,  held 
valid:  Webster  v.  Bailey,  40  M.  641. 

143.  There  can  be  no  recovery  on  an  oral 
sale  of  goods  exceeding  $50  in  value  unless 
something  has  been  paid  or  some  part  of  the 
goods  delivered :  Dooley  v.  Ettbert,  47  M.  615. 

144.  Where  goods  exceeding  $50  in  price 
are  ordered,  the  vendee  is  not  bound  unless 
there  is  an  acceptance  in  writing  or  some  act 
done  on  the  faith  of  the  order:  Ooodspeed  v. 
Wiard  Plow  Co.,  45  M.  822. 

145.  An  oral  purchase  by  sample  with  a 
parol  order  for  shipment  do  not  constitute 
such  a  setting  apart  of  the  identical  goods 


•  H.  S.  $  8188.  No  contract  for  the  sale  of  any  goods,  wares  or  merchandise  for  the  price  of  fifty  dollars  or  mors 
shall  be  valid,  unless  the  purchaser  shall  accept  and  receive  part  of  the  goods  sold,  or  shall  give  something  ra 
earnest  to  bind  the  bargain  or  in  part  payment,  or  unless  some  note  or  memorandum  in  writing  of  the  bargain  shall 
be  made,  and  signed  by  the  party  to  be  charged  thereby  or  by  some  person  thereunto  by  him  lawfully  authorised. 
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purchased  as  to  take  the  case  out  of  the  stat- 
ute, and  prior  to  acceptance  by  the  vendee 
they  remain  the  vendor's  property,  who  may 
retake  the  goods  where  the  vendee  dies  while 
they  are  in  transit  to  him :  Smith  v.  Brennan, 
63  M.  849. 

146.  Liquors  worth  $80  were  sold  on  oral 
order  and  were  shipped  to  the  vendee  by  rail, 
and  while  in  the  possession  of  the  railroad 
company,  before  acceptance  by  or  delivery 
to  the  vendee,  were  seized  on  execution  against 
him.  Held,  that  the  sale  was  within  H.  S. 
§  6186,  and  that  the  vendor  could  bring  trover 
against  the  execution  purchaser:  Winner  v. 
Williams,  63  M.  863. 

147.  An  oral  contract  for  the  sale  of  iron 
ore  worth  more  than  $50  is  within  the  statute 
of  frauds  if  it  is  made  between  residents  of 
Michigan,  relates  to  property  here  that  is  to  be 
selected,  weighed  and  delivered  here,  and  if  it 
is  to  be  performed  here ;  it  makes  no  difference 
where  vendor's  agents  or  servants  reside: 
Foster  v.  Lumberman's  Mining  Co.,  68  M.  188 
(Jan.  13,  '88). 

(b)  Earnest-money. 

148.  Where  earnest-money  is  paid  to  an 
agent  acting  for  several  interests  it  will  be  re- 
garded as  belonging  ratably  to  all,  and  will 
therefore  bring  all  within  the  protection  of 
the  statute,  which  validates  sales  without  de- 
livery where  earnest-money  is  given:  Burhans 
v.  Corey,  17  M.  883. 

(o)  Delivery  and  acceptance. 

140.  If  an  oral  order  is  followed  by  deliv- 
ery and  acceptance  the  sale  is  completed  and 
the  case  is  taken  out  of  the  statute.  So  held 
where  the  vendee  telegraphed  cancelling  the 
order,  but  upon  receiving  an  answer  that  the 
goods  had  been  shipped  accepted  them :  Sulli- 
van v.  Sullivan,  70  M.  688. 

160.  A  party  contracted  to  sell  a  quantity 
of  wood,  part  of  which  was  piled  in  his  yard 
and  the  rest  whereof  was  afterwards  hauled 
and  piled  by  him.  Then  the  vendee  took  pos- 
session of  the  wood  and  hired  a  man  to  repile 
it..  Held,  a  sufficient  delivery  to  take  the  case 
out  of  the  statute:  Richards  v.  Burroughs,  62 
M.  117. 

161.  The  delivery  required  by  the  statute 
where  no  payment  is  made  or  earnest-money 
given  is  not  dispensed  with  by  an  agreement 
at  the  time  that  the  vendee  should  take  the 
property  where  it  then  was  and  the  vendor 
not  be  troubled  to  make  any  delivery :  Alder- 
ton  v.  Buchoz,  3  M.  833.    Inquiry  about  the 


property  by  the  vendee  afterwards  is  not  an 
exercise  of  ownership  over  it  such  as  will  take 
the  case  out  of  the  operation  of  the  statute: 
Ibid, 

162.  In  an  oral  sale  of  ponderous  articles 
incapable  of  actual  delivery,  if  the  purchaser 
accepts  them  where  they  are,  and  exercises 
acts  of  control  and  ownership  over  them,  it 
will  satisfy  the  statute ;  but  where  it  does  not 
appear  that  the  articles  (as  here,  mill-irons) 
are  ponderous,  or  were  so  regarded  by  the 
parties,  that  fact  cannot  be  assumed  without 
proof:  Ibid. 

168.  Delivery  and  acceptance  of  part  of  the 
goods  purchased  take  the  case  out  of  the  stat- 
ute as  to  the  whole:  Ibid.;  Garfield  v.  Paris, 
06  U.  S.  657. 

164.  Acceptance  sufficient  to  satisfy  the 
statute  may  be  constructive;  so  held  where 
spirituous  liquors  were  sold  by  parol,  vendor 
agreeing  to  furnish  certain  copyrighted  labels 
which  added  to  the  value  of  the  liquors  and 
entered  into  the  price  and  were  accepted  by 
the  vendee:  Garfield  v.  Paris,  96  U.  S.  557. 

166.  Acceptance  of  merchandise  under  a 
contract  that  is  invalid  by  the  statute  of 
frauds  cannot  be  implied  from  a  tender  of 
such  merchandise  made  on  one  side  without 
referring  to  any  contraot,  and  from  a  refusal 
on  the  other  to  take  it  then  for  want  of  time 
to  attend  to  it,  with  a  promise,  however,  to 
send  for  it  when  it  should  be  needed:  Seotten 
v.  Sutter,  87  M.  636. 

166.  An  oral  purchase  by  two  vendees  of 
goods  worth  more  than  $50  is  not  taken  out 
of  the  statute  as  to  both  by  a  subsequent  ac- 
ceptance of  the  goods  by  one  without  the 
other's  knowledge  or  assent:  Chamberlain  v. 
Dow,  10  M.  819. 

167.  Whether  receipt  of  goods  by  carrier 
selected  by  vendees  is  such  an  acceptance  by 
them  as  satisfies  the  statute  in  absence  of 
writing  or  earnest-money,  quere:  Barker  v. 
Cleveland,  19  M.  380.  It  seems  that  accept- 
ance by  carrier  employed  by  vendee  is  effect- 
ual where  the  latter  reserves  no  right  of  per- 
sonal inspection  or  decision:  Crimes  v.  Van 
Veehten,  30  M.  410. 

168.  But  reception  and  assumption  of  cus- 
tody by  a  carrier  who  is  to  take  the  goods  to 
vendee  subject  to  acceptance  by  him  does  not 
complete  an  oral  sale  so  as  to  take  it  out  of  the 
statute :  Rindskopf  v.  Be  Ruyter,  89  M.  1. 

168.  And  where  an  oral  sale  would  other- 
wise be  void  and  there  is  a  delivery  of  the 
goods  in  pursuance  of  the  same  contract  to  a, 
carrier  who  has  no  separate  and  independent 
authority  from  the  vendee  to  receive  them, 
reception  by  the  carrier  does  not  amount  to  an 
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acceptance  by  the  vendee  so  as  to  bar  the  stat- 
ute: Orimes  v.  Van  Vechten,  20  M.  410;  Web- 
ber v.  Howe,  36  M.  150;  Smith  v.  Brennan,  63 
M.849. 

160.  The  administrator  of  a  deceased 
vendee  cannot  accept  goods  orally  ordered  by 
his  intestate  and  thus  take  the  case  out  of  the 
statute:  Smith  v.  Brennan,  62  M.  340. 

V.  Agbeements  not  to  be  pebfobhed 

WITHIN   ONE    YEAB.1 

As  to  the  memorandum,  see  supra,  §S  8-5, 23. 

161.  One  who  counts  on  a  contract  not  to 
be  performed  within  a  year  from  the  time  of 
its  making  must  show  that  the  oontract,  or  a 
memorandum  of  it,  was  reduced  to  writing 
and  signed  by  the  defendant  or  on  his  behalf: 
Palmer  v.  Marquette  A  Pacific  Boiling  Mill 
Co.,  82  M.  274. 

162.  An  executed  oral  agreement  for  the 
sale  of  the  good-will  of  one's  professional 
practice  is  not  void  under  the  statute  as  one 
not  to  be  performed  within  a  year.  When  the 
practice  is  transferred,  paid  for  and  entered 
upon,  the  parties  have  done  what  they  oould 
to  make  the  transaction  complete,  even  if  the 
purchaser  does  not,  within  the  year,  reap  all 
the  benefits  he  expects  from  it:  Doty  v.  Mar- 
tin, 82  M.  462. 

163.  A  contract  that  in  consideration  of 
the  plaintiff's  procuring  the  defendant  to  be 
admitted  as  a  partner,  having  a  certain  inter- 
est in  a  joint  venture  and  in  the  business  to  be 
carried  on  and  the  profits  to  be  made  by  it, 
the  latter  would  at  the  end  of  three  years 
pay  whatever  the  business  as  then  developed 
would  show  that  interest  to  have  been  fairly 
worth  when  the  contract  was  entered  into,  is 
within  H.  8.  S  6185,  subd.  2:  Whipple  v.  Par- 
ker, 20  M.  369. 

164.  A  contract  whereby  A.,  fifteen  years 
old,  is  to  work  for  B.  until  he.  A.,  comes  of 
age,  B.  to  supply  schooling  in  the  winter  and 
clothing,  and  at  the  end  of  the  service  certain 
articles  of  personalty,  is  void  under  the  stat- 
ute: Burroughs  v.  Morse,  48  M.  520. 

165.  A  contract  to  cut,  haul  and  deliver 
afloat  in  a  certain  stream  all  the  logs  that  can 
be  cut  from  specified  lands  "  at  the  rate  of 
two  million  feet,  board  measure,  every  winter, 
and  as  much  more  as  the  owners  of  said  tim- 
ber shall  desire,"  is  not  one  by  the  terms 


whereof  performance  cannot  be  made  within 
one  year;  and  an  agreement  extending  the 
time  of  the  annual  cutting  from  year  to  year 
need  not  be  in  writing :  Barton  v.  Gray,  48 
M.  164,  57  M.  622. 

166.  An  agreement  for  a  lease  is  performed 
by  making  the  lease;  hence,  an  oral  agree- 
ment to  make  a  lease  within  a  year  for  the 
term  of  a  year  to  commence  on  a  future  day 
is  not  within  the  statute:  Tillman  v.  Fuller, 
18  M.  118;  Whiting  v.  Ohlert,  62  M.  462. 

167.  The  statute  does  not  apply  to  con- 
tracts the  terms  of  which  are  such  as  to  leave 
it  uncertain  whether  they  may  or  may  not  be 
performed  with  a  year:  Barton  v.  Gray,  57 
M.  62a 

168.  Where  one  promised  to  pay  for  serv- 
ices rendered,  improvements  made,  etc.,  out 
of  his  estate  after  his  death,  the  promise  was 
not  within  the  statute,  for  at  the  time  of  its 
making  it  was  possible  that  it  might  be  per- 
formed within  a  year :  Sword  v.  Keith,  81  M. 
247. 

169.  An  oral  agreement  between  father  and 
son  that  the  latter  shall  support  his  parents 
during  their  lives  is  not  one  that  by  its  terms 
may  not  be  performed  within  one  year :  Carr 
v.  McCarthy,  70  M.  358. 

170.  An  unwritten  oontract  to  be  per- 
formed within  a  year  is  not  made  void,  under 
the  statute,  by  parol  extension  from  time  to 
time  for  periods  of  less  than  a  year :  Donovan 
v.  Richmond,  61  M.  467. 

VI.  Agreements  in  oonsidebation  of 

MARRIAGE.8 

171.  An  ante-nuptial  parol  agreement  to 
settle  property  on  the  wife  is  void :  Wood  v. 
Savage,  2  D.  316. 

172.  One's  parol  promise  to  give  his  daugh- 
ter certain  lands  upon  her  marriage  is  doubly 
within  the  statute  of  frauds  because  it  con- 
cerns land  and  because  it  is  in  consideration 
of  marriage ;  nor  does  the  marriage  take  it 
out  of  the  statute:  Welch  v.  Whelpley,  62 
M.  15. 

VII.  Representations   as  to  credit, 

bto.* 

173.  Representations  concerning  the  credit 
of  a  corporation  are  within  H.  8.  §  6188,  which 


•  H.  8. 1 8185,  subd.  t,  avoids  "  every  agreement  that,  by  its  terms,  Is  not  to  be  performed  within  one  year  from 
the  making  thereof,"  unless  in  writing,  etc 

•  H.  8. 1 6185,  subd.  8,  avoids  "  every  agreement,  promise  or  undertaking  made  upon  consideration  of  marriage, 
except  mutual  promise  to  marry,"  unless  in  writing,  etc. 

•  H.  8. 1 8188.  No  action  shall  be  brought  to  charge  any  person  upon  or  by  ream  of  any  favorable  representa- 
tion or  assurance  made  concerning  the  character,  conduct,  credit,  ability,  trade  or  dealings  of  any  other  person, 
unless  such  representation  or  assurance  be  made  in  writing  and  signed  by  the  parly  to  be  charged  thereby,  or  by 
some  person  thereunto  by  him  lawfully  authorized. 
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prohibits  actions  on  oral  representations  con- 
cerning another's  character,  ability,  trade  or 
dealings :  Bush  v.  Sprague,  51  M.  41. 

174.  But  that  section  does  not  apply  to  a 
case  in  which  defendants  are  charged  with 
conspiring  to  form  a  corporation  for  the  pur- 
pose of  defrauding  plaintiff  and  with  carrying 
oat  their  fraudulent  purposes  by  a  course  of 
dealing  tending  to  make  him  believe  the  al- 
leged corporation  to  be  of  good  credit :  Ibid. 

175.  Nor  to  the  representations  made  by 
(he  owner  of  corporate  stock  (which  he  was 
seeking  to  sell  to  plaintiff)  as  to  the  business 
of  the  corporation  and  the  value  of  its  stock: 
French  v.  Fitch,  67  M.  492. 

176.  H.  S.  §  6188  is  confined  to  cases  where 
the  representations  form  no  part  of  a  contract: 
Huntington  v.  Wellington,  -12  M.  10. 

177.  H.  S.  §  6188  does  not  apply  where  the 
holder  of  a  note  seeks  to  recover  against  an 
indorser  whose  signature  was  obtained  by 
means  of  his  own  false  and  fraudulent  repre- 
sentations as  to  the  maker's  solvency:  Len- 
heim  v.  Fay,  27  M.  70. 

178.  Nor  where  a  person  induced  a  dealer 
to  supply  brick  to  contractors  engaged  in 
building  houses  for  him,  he  falsely  represent- 
ing —  orally  —  to  the  dealer  that  he  had  suffi- 
cient money  coming  to  them  under  his  con- 
trol, and  that  the  dealer  should  be  paid  first: 
Daniel  v.  Robinson,  66  M.  296,  299. 

VIII.  Miscellaneous  oases. 

179.  The  statute  does  not  require  a  vendee's 
agreement  to  pay  purchase  money  to  be  in 
writing:  Holland  v.  Hoyt,  14  M.  288;  Scott 
v.  Bush,  26  M.  418;  Burhe  v.  WHber,  42  M. 
827;  Huffv.  Hall,  66  M.  466. 

180.  Mortgages,  being  chattel  interests, 
may  be  transferred  or  extinguished  without 
writing:  Cooper  v.  Ultnann,  W.  261;  Dough- 
erty v.  Randall,  8  M.  681 ;  Martin  v.  McRey- 
nolds,  6  M.  70;  Pease  v.  Warren,  29  M.  9; 
Nims  v.  Sherman,  48  M.  46. 

181.  The  statute  of  frauds  concerning 
trusts  does  not  apply  to  trusts  in  personalty, 
which  may,  therefore,  be  evidenced  by  parol : 
Catlin  v.  Birchard,  18  M.  110 ;  Bowker  v.  John- 
ton,  17  M.  42;  Bostwick  v.  Mahaffey,  48  M. 
842;  Colder  v.  Moran,  49  M.  14. 

182.  An  interest  that  rests  in  parol  may  be 
extinguished  by  parol :  First  National  Bank 
v.  McAllister,  46  M.  897. 

183.  And  it  seems  that,  against  the  legal 
owner  of  land,  equities  may  be  extinguished 
otherwise  than  by  conveyance  under  the  stat- 
ute of  frauds :  Munch  v.  Shabel,  87  M.  166. 

184.  An  assignment  of  a  laborer's  claims 


against  a  company  that  has  employed  him 
need  not  be  in  writing:  Donovan  v.  Halsey 
Fire  Engine  Co.,  58  M.  88. 

186.  Nor  need  an  agreement  between  at- 
torney and  client  that  the  former  shall  prose- 
cute the  letter's  suit  and  pay  all  costs,  receiving 
half  the  recovery  if  successful:  WUdey  v. 
Crane,  69  M.  17. 

186.  A  parol  acceptance  of  a  draft  or  bill 
of  exchange  is  void  under  H.  S.  §  1588:  Elli- 
ott v.  Miller,  8  M.  132;  Pfaffv.  Cummings,  67 
M.148. 

187.  An  indorser's  consent  to  the  alteration 
of  paper  need  not  be  in  writing:  Stewart  v. 
First.  National  Bank,  40  M.  84a 

188.  An  account  stated  need  not  be  in  writ- 
ing: Sperry  v.  Moore's  Estate,  42  M.  858; 
Watkins  v.  Ford,  69  M.  867. 

After  discharge  in  bankruptcy  a  new  prom- 
ise to  pay  or  an  acknowledgment  of  debt  need 
not  be  in  writing:  See  Bankruptcy,  §  28. 

IX.  Fast  pebfobmanoe;  executed  ob 

RATIFIED  OONTBAOTS. 

As  to  what  is  sufficient  part  performance  to 
warrant  decree  of  Specific  Performance,  see 
that  title,  I,  (b),  8. 

188.  The  statute  will  not  bear  any  excep- 
tion that  cannot  rest  on  the  substantial  equi- 
ties of  a  partly-performed  contract :  Baker  v. 
Johnston,  21  M.  819,  848. 

190.  An  oral  contract  for  the  sale  of  land 
is  made  valid  by  part  performance :  Scott  v. 
Bush,  26  M.  418;  Davis  v.  Strobridge,  44  M. 
157. 

191.  The  effect  of  part  performance  on  a 
void  contract  is  not  to  make  it  enforceable  at 
law,  but  to  raise  such  equities  against  which- 
ever party  permits  the  other  to  rely  on  it  as 
may  justify  a  court  of  equity  in  enforcing  it 
specifically  against  him :  Dickinson  v.  Wright, 
56  M.  42. 

192.  The  grantor  of  land  who  had  con- 
veyed it  by  deed  absolute  in  form  but  in- 
tended as  a  security,  having  bad  an  offer 
from  a  third  person  for  the  land,  informed  B., 
the  grantee,  thereof,  who  told  him  he  would 
like  to  take  the  land  himself  for  the  price, 
and  it  was  orally  agreed  B.  should  have  it, 
and  possession  was  given  up  to  him  accord- 
ingly. R  subsequently  sold  the  land  for  a 
larger  price  to  the  third  person.  Held,  that 
the  parol  contract  had  been  carried  out  by 
performance;  that  B.'s  promise  was  based  on 
a  sufficient  consideration,  and  that  he  was 
liable  for  the  price:  Miner  v.  OHarrow,  60 
M.  91. 

193.  Part  payment  of  an  existing  debt  in 
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money,  under  an  arrangement  to  accept  pay- 
ment partly  in  money  and  partly  in  land  held 
by  a  third  person,  and  in  the  debtor's  discharge 
of  a  mortgage  he  held  against  the  land  in 
question,  cannot  operate  as  such  a  part  per- 
formance of  an  oral  contract  to  accept  the 
land  as  payment  as  to  take  the  case  out  of  the 
statute ;  such  part  payment  was  but  payment 
of  so  much  of  an  existing  debt,  and  the  dis- 
charge of  the  mortgage  was  not  a  fact  of  part 
performance  at  all,  but  merely  a  preparatory 
act  to  put  the  vendor  in  condition  to  tender 
performance:  Colgrove  v.  Solomon,  84  M.  494. 

194.  In  a  particular  case  the  partial  execu- 
tion of  an  oral  agreement  varying  the  terms 
of  a  lease  of  water-power  was  held  to  take 
the  whole  agreement  out  of  the  statute :  Nor- 
ri»  v.  Showerman,  2  D.  16. 

195.  Whether  a  mere  oral  promise  of  such  a 
character  that  by  the  statute  it  would  have  to 
be  in  writing  to  be  of  any  force  constitutes  of 
itself  a  sufficient  consideration  for  another 
promise  to  render  the  latter  binding  at  the 
time  it  is  made,  quere.  "Where  such  oral 
promise  has  been  fully  performed  within  a 
reasonable  time,  and  before  the  promise  in 
consideration  of  which  it  was  made  has  been 
retracted,  and  such  performance  has  been  ac- 
cepted, the  defendant's  promise  becomes  bind- 
ing and  can  be  enforced:  Detroit,  H.  db  I.  S. 
Co.  v.  Forbes,  30  M.  165. 

196.  An  oral  agreement  is  valid  so  far  as  it 
has  been  carried  out,  even  though  when  made 
it  referred  for  its  terms  to  another  contract 
not  then  signed  and  not  in  fact  signed  after- 
wards, and  therefore  invalid.  Nor  can  such 
an  agreement  be  so  revoked  as  to  undo  what 
has  been  earned  under  it:  Sovereign  v.  Ort- 
mann,  47  M.  181. 

197.  A  logging  contract  with  the  owners 
of  certain  pine  lands  provided  that  they  were 
to  sell  the  other  parties,  on  certain  terms,  all 
the  white  pine  the  latter  should  cut  from  the 
lands  before  a  certain  date.  The  signing  of 
the  contract  was  delayed,  but  meanwhile  the 
parties  made  an  oral  agreement  that  the  pur- 
chasers should  proceed  with  their  lumbering. 
The  original  contract  was  not  signed  after  all, 
and  the  owners  of  the  land  replevied  the  logs 
which  the  other  parties  had  got  out  and  for- 
warded to  buyers,  whereupon  the  purchasers 
sued  for  damages.  Held,  that  the  plaintiffs 
were  entitled  to  all  the  interests  which  they 
had  earned  under  their  parol  agreement  so  far 
as  they  had  executed  it,  whether  it  made  them 
agents  or  equitable  owners,  and  that  they 
could  recover  their  agreed  compensation  or 
the  money  had  and  received  by  defendants  to 
their  use,  or  such  damages  as  might  appear, 


according  to  the  nature  of  the  agreement;  the 
case  was  one  for  the  jury:  1  bid. 

198.  The  owner  of  land  made  an  oral 
agreement  with  defendant  to  convey  to  him 
the  land  subject  to  a  mortgage,  defendant 
agreeing  to  pay  the  same  and  the  mortgage 
notes,  and  to  hold  the  vendor  harmless.  Sub- 
sequently the  vendor  quitclaimed  the  land  to 
defendant's  sons  at  the  request  of  defendant, 
who  renewed  his  agreement  to  pay  the  notes 
and  mortgage.  Held,  that  the  conveyance  to 
the  sons  was  equivalent  to  a  sale  to  defendant, 
and  the  conveyance,  delivery  and  acceptance 
of  possession  took  the  case  out  of  the  statute : 
Waidron  v.  Laird,  65  M.  237. 

199.  A  parol  trust  in  lands,  when  executed 
or  recognized,  is  not  to  be  disturbed :  Barber 
v.Milner,  48  M.  248;  Patton  v.  Chamberlain, 
44  M.  5. 

200.  In  trover  by  an  administrator  against 
a  son  of  the  deceased,  evidence  of  a  parol 
agreement  faithfully  executed  by  the  defend- 
ant who  had  made  it  with  the  deceased  and 
his  wife,  and  by  which  the  defendant  was  to 
remain  on  the  farm,  manage  affairs  and  sup- 
port his  parents  during  their  lives  in  considera- 
tion of  what  there  was  of  the  property,  was 
held  admissible,  notwithstanding  the  objection 
that  it  showed  an  oral  arrangement  required 
by  the  statute  of  frauds  to  be  in  writing:  Hill 
v.  Chambers,  80  M.  422. 

201.  If  the  parties  to  a  sale  that  would  be 
void  under  the  statute  of  frauds  choose  to 
treat  it  as  valid,  it  will  be  so  as  to  them,  and 
may  become  effectual  for  all  purposes :  Spald- 
ing v.  Archibald,  52  M.  865. 

202.  The  absence  of  proof  of  written  au- 
thority to  an  agent  to  execute  a  land  contract 
is  unimportant  where  there  is  full  proof  of 
ratification  by  both  parties  by  demand  and  re- 
ceipt of  payment  and  by  possession  and  im- 
provement: Hanchett  v.  McQueen,  82  M.  22; 
Bailey  v.  Cornell,  66  M.  107. 

203.  Failure  to  sign  a  written  lease  does 
not  destroy  the  effect  of  a  previous  arrange- 
ment that  had  been  practically  executed  in 
part  by  an  exchange  of  possession  which  took 
it  out  of  the  statute  of  frauds:  Switzer  v. 
Gardner,  41  M.  164. 

204.  Leases  for  more  than  one  year  are  in- 
valid if  executed  by  an  agent  not  authorized 
in  writing;  but  when  the  lessee  has  been  put 
in  possession  and  has  enjoyed  the  premises 
for  a  full  year,  the  executed  agreement  is 
good  for  that  period  at  least,  and  the  lessee  is 
liable  for  the  accrued  rent:  Toan  v.  Pline,  60 
M.  885. 

206.  Where  the  officers  of  an  association 
have  given  a  written  agreement  whereby  the 
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recipient  is  declared  entitled  to  a  specified 
portion  of  certain  described  land  held  by  the 
association  under  a  lease,  and  this  agreement 
is  ratified  and  confirmed  on  tbe  books  of  the 
association,  the  objection  that  a  subsequent 
oral  agreement  to  perfect  tbe  title  and  give 
bim  the  interest  was  void  under  the  statute 
of  frauds  was  considered  unimportant  where 
this  agreement  also  was  ratified,  confirmed 
and  entered  on  the  books,  especially  as  the 
title  was  afterwards  perfected,  which  fact  in 
itself  would  have  left  the  original  agreement, 
if  valid,  sufficient  to  assure  the  same  interest : 
Compo  v.  Jackson  Iron  Co.,  49  M.  39. 

X  Pleading  and  evidence;    effect 

OF  THE  STATUTE. 

206.  A  bill  to  enforce  an  agreement  involv- 
ing an  interest  in  lands  is  demurrable  if  it  ap- 
pears on  its  face  that  tbe  agreement  is  void 
under  tbe  statute  of  frauds;  and  if  not  appear- 
ing, it  is  so  involved  in  the  case  as  to  prevent 
recovery  without  proof  or  waiver  of  proof  of 
a  statutory  right.  But  the  defence  may  be 
lost  by  not  insisting  on  it  or  bringing  it  be- 
fore the  court:  Eveland  v.  Stephenson,  45  M. 
394 

207.  A  declaration  on  a  guaranty  within 
the  purview  of  the  statute  of  frauds  need  not 
aver  that  the  guaranty  was  in  writing :  Day- 
ton v.  Williams,  2  D.  81. 

208.  Nor  need  it  aver  that  the  undertaking 
guarantied,  though  that  also  was  within  the 
purview  of  tbe  statute,  was  made  with  tbe 
formalities  which  the  statute  requires:  Ibid. 

209.  Goods  being  found  by  two  jointly  in 
the  St.  Clair  river,  it  was  agreed  that  defend- 
ant should  sell  the  same  and  divide  the  pro- 
ceeds. Suit  being  brought  upon  this  agree- 
ment, defendant  claimed  that  under  the 
statute  relative  to  lost  goods  no  sale  could 
lawfully  have  been  made  within  a  year,  and 
the  agreement,  whioh  was  not  in  writing,  was 
therefore  void.  Held  that,  to  render  the  stat- 
ute applicable,  he  should  have  shown  that  the 
finding  was  within  the  state:  Cummings  v. 
Stone,  18  M.  70. 

210.  The  sufficiency,  under  tbe  statute,  of 
a  description  of  land  in  a  contract  for  its  sale 
is  a  question  which  arises  on  the  face  of  the 
paper;  and,  it  seems,  should  be  settled  by  in- 
spection thereof  before  the  introduction  of  ex- 
trinsic evidence  to  connect  the  contract  with 
any  particular  premises :  Eggleston  v.  Wagner, 
46  M.  610. 

211.  The  admission  of  oral  evidence  to 
prove  an  agreement  for  the  transfer  of  an  in- 
terest in  lands  is  none  the  less  error  because 


the  agreement  itself  was   void :    Rawdon  v. 
Dodge,  40  M.  697. 

212.  A  parol  agreement  that  would  be  void 
under  the  statute  of  frauds  may  nevertheless 
be  put  in  evidence  in  an  action  on  it  to  the 
extent  to  which  tbe  parties  have  carried  it  out, 
since  they  have  so  far  agreed  to  be  governed 
by  its  terms:  Fuller  v.  Bice,  52  M.  435. 

213.  A  contract  void  under  the  statute  of 
frauds  is  a  mere  nullity,  and  cannot  be  used 
or  be  binding  for  any  purpose  whatever: 
Scott  v.  Bush,  26  M.  418;  Lentz  v.  Flint  A  P. 
M.  R.  Co.,  58  M.  444;  Raub  v.  Smith,  61  M. 
548;  Wardell  v.  Williams,  62  M.  50. 

214.  An  agreement  void  under  the  statute 
because  not  written  cannot  be  considered  in 
measuring  damages  or  for  any  other  purpose: 
Hittebrands  v.  Nibbelink,  40  M.  646 ;  Sutton  v. 
Rowley,  44  M.  112. 

215.  A  contract  void  under  the  statute  of 
frauds  can  support  no  rights,  legal  or  equita- 
ble: Kelly  v.  Kelly,  54  M.  80. 

216.  For  the  breach  of  a  contract  void 
under  the  statute  there  can  in  law  be  no  dam- 
ages, stipulated  or  otherwise:  Scott  v.  Bush, 
29  M.  523. 

217.  A  promise  void  under  the  statute  of 
frauds  cannot  be  enforced  as  an  estoppel 
where  the  party  has  not  been  misled  as  to  tbe 
facts.  Accordingly,  where  an  administratrix 
promised  one  that  if  the  latter  would  attend  a 
sale  of  real  estate  to  be  made  by  her  and  bid 
a  certain  amount  her  right  of  dower  in  tbe 
land  should  pass  by  the  sale,  it  was  held  that 
she  was  not  thereby  estopped  from  claiming 
it :  Wright  v.  De  Groff,  14  M.  164. 

218.  A  contract  that  is  within  the  statute 
and  void  because  not  in  writing  cannot  be 
recognized  as  creating  a  moral  obligation 
which  in  its  turn  should  be  held  a  sufficient 
consideration  to  take  any  part  of  tbe  contract 
out  of  the  statute:  Scott  v.  Bush,  29  M.  528. 

210.  An  oral  promise  to  pay  the  debt  of  an- 
other, being  void  under  the  statute  of  frauds, 
is  not  a  valid  consideration  for  a  subsequent 
promise  in  writing:  Hall  v.  Soule,  11  M.  494. 

220.  A  promise  made  in  consideration  of 
an  oral  executory  contract  to  deed  land  is  void 
for  want  of  consideration :  Liddle  v.  Needhanu 
89  M.  147. 

221.  It  seems  that,  when  the  only  consid- 
eration for  defendant's  promise  is  plaintiffs 
promise  or  undertaking,  which  is  invalid  be- 
cause merely  oral,  such  consideration  is  in- 
sufficient :  Detroit,  H.  db  I.  R.  Co.  v.  Forbes, 
80  M.  165, 176. 

222.  Payment  by  A.  under  his  oral  con- 
tract with  B.  to  pay  the  tatter's  debts  and  ob- 
tain discharge  of  mortgages  upon  his  land,  B. 
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to  convey  his  real  estate  to  A.,  cannot  create 
an  equitable  lien  upon  the  land,  though  per- 
haps recoverable  in  astumpsit:  Kelly  c.  Kelly, 
84  M.  80. 

223.  An  oral  bargain  that  is  not  a  valid 
contract  under  the  statute  needs  no  rescission, 
being  utterly  void:  Colgrove  v,  Solomon,  84 
M.  494. 

224.  An  oral  contract  by  two  persons 
jointly  to  purchase  articles  within  the  statute 
cannot  be  made  effectual  against  both  by  the 
subsequent  ratification  by  one  of  them,  the 
contract  being  wholly  void:  Chamberlain  v. 
Dow,  10  M.  8ia 

226.  A  contract  void  under  the  statute  is 
wholly,  not  partially,  void,  and  cannot  fur- 
nish authority  to  a  third  person  to  ratify  it: 
Grimes  v.  Van  Vechlen,  20  M.  410. 

226.  Nor  can  one  who  has  not  sufficient 
authority  to  bind  his  principal  under  the  stat- 
ute of  frauds  by  a  contract  for  the  sale  of 
lands  accomplish  the  same  result  by  way  of 
estoppel:  Holland  v.  Hoyt,  14  M.  88a 

227.  The  statute  does  not  prevent  one  who 
has  surrendered  his  contract  from  recovering 
the  consideration  he  has  paid:  Sullivan  v. 
Dunham,  42  M.  513. 

228.  A  vendee  of  land  under  oral  contract 
can  refuse  to  carry  out  his  contract  —  where 
nothing  has  been  done  to  take  the  case  out  of 
the  statute  —  and  can  recover  back  what  he 
has  paid:  Scott  v.  Bush,  26  M.  418,  29  M.  523; 
Nimsv.  Sherman,  43  M.  45;  Kelly  v.  Kelly,  54 
M.  80;  Wright  v.  Dickinson,  67  M.  580  (Nov. 
10,  '87). 

229.  Money  advanced  on  an  oral  agree- 
ment to  purchase  lands,  to  be  held  as  stipu- 
lated damages  on  default  in  the  purchaser, 
and  otherwise  to  be  applied  as  part  of  the  pur- 
chase money,  may  be  recovered  back,  even 
though  the  vendor  offers  to  convey,  where 
no  possession  has  been  given  or  act  done  so  as 
to  take  the  case  out  of  the  statute :  Scott  v. 
Bush,  26  M.  418,  29  M.  523. 

280.  Even  though  the  contract  stipulates 
for  such  retention  or  compensation  for  vendor's 
expenses  and  trouble:  Scott  v.  Bush,  29  M. 
523. 

231.  Nor  can  money  so  advanced  be  re- 
tained on  the  claim  that  there  was  a  sufficient 
consideration  for  the  payment  growing  out  of 
collateral  matter  which  in  effect  was  but  part 
of  the  void  contract  itself:  Ibid. 

232.  C.  bought  land  of  S.,  but  the  sale  was 
cancelled  and  C.  reconveyed  to  S.,  who,  how- 
ever, retained  the  money  paid ;  but  an  oral 
agreement  was  made  that  S.  should  pay  back 
partly  in  money  and  partly  by  means  of  land 
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owned  by  A.  whereon  S.  held  a  mortgage,  and 
which  A.  was  to  convey  to  C.  S.  made  the 
part  payment  and  discharged  his  mortgage, 
but  C.  refused  to  accept  a  deed  of  the  land. 
Held,  that  C.  could  recover  the  rest  of  the 
original  payment  made  by  her:  Colgrove  v. 
Solomon,  34  M.  494. 

233.  One  who  goes  into  possession  under  an 
oral  contract,  makes  payments  and  cuts  tim- 
ber cannot  maintain  an  action  to  recover  back 
such  payments:  Cilley  v.  Burkholder,  41  M. 
749. 

234.  The  statute  of  frauds  does  not  pre- 
clude recovery  for  the  price  of  lands  actually 
conveyed,  whether  the  agreement  for  the 
price  is  written  or  oral:  Holland  v.  Hoyt,  14 
M.  288. 

235.  In  an  action  on  the  common  counts 
to  recover  back  the  value  of  a  consideration 
paid,  received  and  appropriated  under  a  con- 
tract void  under  the  statute  of  frauds,  held, 
that  the  contract  might  be  referred  to  to  show 
the  equitable  circumstances  under  which  the 
consideration  was  rccaived  in  order  to  reduce 
the  value,  but  that  it  could  not  be  used  by  the 
plaintiff  to  aid  him  in  recovering  beyond  the 
real  value  of  such  consideration :  Whipple  v. 
Parker,  29  M.  369. 

236.  The  statute  does  not  preclude  a  suit 
by  a  principal  against  his  agent  for  money 
equitably  due  the  former  in  consequence  of  a 
fraudulent  transaction  whereby  the  agent 
bought  lands  of  his  principal  and  Bold  them  at 
a  higher  price:  Moore  v.  Mandkbaum,  8  M. 
433. 

237.  In  an  action  for  fraud  in  the  sale  of 
lands,  perpetrated  by  pointing  out  and  pre- 
tending to  sell  to  one  ignorant  of  the  manner 
of  describing  lands  in  deeds,  and  unable  to 
read,  a  parcel  of  valuable  land,  and  then  fraud- 
ulently deeding  in  lieu  thereof  a  different  and 
worthless  parcel,  evidence  of  the  fraudulent 
transaction  cannot  be  excluded  on  the  ground 
that  the  agreement  to  Bell  the  land,  not  being 
in  writing,  was  void  under  the  statute  of 
frauds:  Ochsenkehl  v.  Jeffers,  82  M.  482. 
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STJBETYSHXP. 

I.  Liability  of  subexy. 

(a)  In  general. 

(b)  Creditor  and  surety;  relations  be- 

tween, how  regarded. 
(o)  Evidence  establishing  the  fact  of 
suretyship. 

(d)  Judgment    against    principal    or 

surety  or  both. 

(e)  Liability  of  surety  for  good  conduct 

of  others. 
IL  Discharge  of  surety. 

(a)  By  general  novation  of  contract. 

(b)  By  extending  time. 

(c)  By  alteration  of  contract. 

(d)  By  release  of  other  securities  by 

creditor. 

(e)  Other  facts  discharging  surety. 
III.  Surety's  rights  and  remedies. 

(a)  In  general. 

(b)  General  rights  against  principal. 

(c)  Subrogation. 

(d)  Contribution. 

As  to  bail  and  recognizance,  see  Bail; 
Crimes,  VI. 

As  to  Guaranty,  see  that  title. 

Writing  necessary  to  bind  surety,  see  Stat- 
ute of  Frauds,  IL 

Incapacity  of  married  women,  see  Husband 
and  Wife,  §§  185-197. 

As  to  sureties  for  stay  of  execution,  see  Ex- 
ecutions, §§  S,  28-31. 

As  to  liability  of  sureties  on  official  bonds, 
see  Officers,  §§  216-240. 

On  replevin  bonds,  see  Replevin,  E£,?(b). 

On  bonds  on  chancery  appeals,  see  Appeal, 
§§  129-186. 

As  to  justification  and  approval  of  sureties 
on  liquor  bonds,  see  iNToncATiNa  Liquors, 
§§  87-99. 

I.  Liability  of  surety. 
(a)  In  general. 

1.  The  contract  or  undertaking  of  a  surety 
is  a  contract  by  one  person  to  be  answerable 
for  the  payment  of  some  debt  or  the  perform- 
ance of  some  act  or  duty  in  case  of  the  failure 
of  some  other  person  who  is  himself  primarily 
responsible  for  such  payment  or  performance : 
Roberts  v.  Hawkins,  70  M.  666. 

2.  A  surety  is  one  who,  being  liable  to  pay 
a  debt  or  perform  an  obligation,  is  entitled,  if 
it  is  enforced  against  him,  to  be  indemnified 
by  some  other  person  who  ought  himself  to 
have  paid  or  performed  before  the  surety  was 
compelled  to  do  so :  Smith  v.  Shelden,  85  M.  42. 


3.  It  is  immaterial  in  what  form  the  rela- 
tion of  principal  and  surety  is  established,  or 
whether  the  creditor  is  or  is  not  contracted 
with  in  the  two  capacities ;  the  relation  is  fixed 
by  the  arrangement  and  equities  between  the 
debtor  or  obligors,  and  may  or  may  not  be 
known  to  the  creditor:  Ibid. 

4.  The  relation  of  principal  and  surety  grows 
out  of  the  consent  of  the  parties,  and  the  prin- 
ciples that  belong  to  it  in  regard  to  the  recovery 
over  do  not  necessarily  apply  to  a  case  where 
the  relation  does  not  arise  from  consent,  but  is 
caused  by  a  positive  wrong  committed  by  one 
against  another ;  e.  g.,  where  an  officer  without 
intentional  wrong  on  his  part  has  been  induced. 
by  means  of  fraudulent  representation,  to  seise 
a  third  person's  property,  for  which  seizure  he 
has  been  held  responsible :  Kenyan  v.  Wood- 
ruff, 88  M.  810. 

6.  The  undertaking  of  a  surety,  though  it 
may  be  contemporaneous,  is  not  joint  with 
that  of  the  principal  debtor,  but  is  merely  ac- 
cessory and  collateral  to  it:  Farmere,,  etc. 
Bank  v.  Kingsley,  2  D.  879. 

6.  A  contract  of  suretyship  need  not  be  con- 
temporaneous with  the  principal  obligation: 
Miller  v.  Pinley,  26  M.  249. 

7.  One  who  indorses  a  note  for  the  maker's 
accommodation  and  without  consideration  is 
a  surety  of  the  maker:  Farmers',  etc  Bank  v. 
Kingsley,  2  D.  879. 

8.  Retiring  partners  whose  copartner  has 
agreed  to  pay  the  firm  debts  are  in  the  posi- 
tion of  sureties,  and  are  discharged  from  their 
liability  to  a  creditor  of  the  firm  who,  with 
knowledge  of  the  facts,  disregards  their  rights 
as  sureties  in  dealing  with  the  partner  so  as- 
suming such  debts:  Smith  v.  Shelden,  85  M. 
42;  Johnson  v.  Emerick,  70  M.  215  (May  11, 
'88). 

9.  The  agreement  of  a  surety  is  not  binding 
where,  without  his  knowledge,  the  bargain 
between  the  primary  parties  out  of  which  it 
springs  is  contaminated  by  positive  illegalities ; 
nor  does  his  equity  at  all  depend  upon  the 
question  whether  the  principals  could  demand 
the  like  relief:  Denison  v.  Gibson,  24  M.  187. 

10.  An  extension  of  credit  will  uphold  a 
contract  of  suretyship:  Lee  v.  Wiener,  88 
M.82. 

11.  If  sureties  when  they  sign  a  bond  make 
it  a  condition  that  it  shall  not  be  delivered 
until  executed  by  others  as  sureties,  whose 
names  are  therein  inserted,  and  it  is  delivered 
to  the  principal  or  his  agent  on  this  condition, 
it  seems  that  until  performance  of  the  condi- 
tion there  can  be  no  legal  or  effective  delivery : 
People  v.  Brown,  2  D.  9. 

12.  Where  a  bond  for  costs  was  expressly 
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worded  as  though  the  suitor  had  become 
obligor  jointly  with  others  who  sigued  it  in 
his  behalf  upon  the  condition  that  it  should 
not  be  used  until  his  signature  was  obtained, 
the  sureties  are  not  liable  upon  a  delivery 
without  his  signature;  nor  does  the  fact  that 
he  was  liable  independently  and  at  all  events 
alter  the  case:  Hall  v.  Parker,  87  M.  590. 

13.  An  official  bond  of  a  township  treasurer 
was  drawn  up  in  the  usual  manner,  setting 
forth  the  officer  as  principal  and  others  as 
sureties,  and  it  was  accepted  by  the  supervis- 
ors without  the  sureties'  knowledge  or  con- 
sent that  it  was  not  to  be  signed  by  the  prin- 
cipal. Held,  that  the  sureties  were  not  bound : 
Johnston  v.  Kimball,  89  M.  187. 

14.  The  sole  liability  of  sureties  upon  a  bond 
which  names  their  principal  as  an  obligor,  but 
which  he  has  not  signed,  cannot  be  estab- 
lished without  positive  proof  that  they  deliv- 
ered the  bond  to  be  operative  against  them- 
selves alone:  Ibid.;  Hall  v.  Parker,  89  M.  287. 

16.  Where  an  appeal  bond  names  certain 
peraons  as  sureties,  it  must  be  presumed  that 
each  one  contemplates  that  the  rest  will  join 
in  its  execution;  and  one  who  sues  on  the 
bond  has  the  burden  of  explaining  the  omis- 
sion of  any  one  to  do  so :  Woodin  v.  Durfee,  46 
M.424. 

16.  Where  a  replevin  bond  contains  the 
name  of  the  plaintiff  as  a  principal  in  the  body 
of  it,  but  is  not  signed  by  him,  the  presump- 
tions are  against  its  validity  (see  Green  v. 
Kindy,  48  M.  279; ;  but  it  is  valid  as  against 
the  surety  if  shown  to  have  been  delivered  by 
him  with  the  intention  that  it  should  be  bind- 
ing without  the  principal's  signature:  CahilVt 
Appeal,  48  M.  616. 

17.  A  surety  signed  a  bond  for  the  release 
of  attached  property  on  the  understanding  or 
condition  that  a  certain  person  —  whose  name 
was  inserted —  should  sign  as  co-surety;  and 
with  notice  of  this  the  bond  was  accepted,  the 
co-surety's  name,  however,  being  stricken  out, 
and  in  its  place  was  put  the  name  of  another 
person  who  actually  signed  as  surety  unknown 
to  the  first  surety.  Held,  that  the  first  surety 
was  released :  Hessell  v.  Johnson,  63  M.  628. 

18.  A  surety  cannot  escape  liability  on  a 
bond  as  having  signed  only  on  condition  that 
a  specified  co-surety  should  be  procured  before 
it  was  used,  if  he  had  delivered  it  to  the  prin- 
cipal to  be  completed  with  nothing  on  its  face 
to  show  that  such  a  condition  was  imposed : 
Oibbe  v.  Johnson,  68  M.  671. 

19.  Where  two  bonds  were  given  at  the 
same  time  to  release  attached  property,  the 
fact  that  in  the  body  of  one  bond  names  of 
two  sureties  were  written  had  no  tendency  to 


show  that  the  attorney  of  the  attaching  cred- 
itors, who  drew  both  bonds,  knew  of  the  con- 
dition that  a  particular  person  should  be  pro- 
cured as  co-surety  in  the  other  bond :  Ibid. 

20.  That  failure  to  procure  a  freeholder  as 
co-surety  does  not  release  surety  on  bond  for 
release  in  attachment,  see  Ibid. 

21.  Where  a  bond  required  to  be  filed  in  a 
public  office  has  been  signed  in  blank  by  a 
surety  and  entrusted  to  the  principal  or  other 
person  to  be  filled  out  with  the  name  of  a 
specified  person  as  co-surety,  it  binds  the 
surety  notwithstanding  non-compliance  with 
the  condition,  unless  such  condition  was  made 
known  to  the  approving  officer  or  was  sug- 
gested on  the  face  of  the  bond;  the  officer 
need  not  leave  his  office  to  make  personal  in- 
quiries: M cCormick  v.  Bay  City,  28  M.  4S7; 
Brown  v.  Kent  Probate  Judge,  42  M.  501; 
Hessell  v.  Johnson,  68  M.  628.  So  held  of  a 
guardian's  bond.  Nor  would  the  fact  that  the 
obligation  clause  in  a  printed  form  was  so 
filled  out  as  to  read  "sureties"  be  enough  to 
suggest  to  the  approving  officer  such  a  con- 
dition: Brown  v.  Kent  Probate  Judge,  42  M. 
601. 

22.  Where  a  debtor  made  a  note  to  his 
creditor  and  signed  his  own  name  thereto,  and 
then,  without  authority,  that  of  two  copart- 
nerships of  which  he  was  a  member,  and  then 
went  with  the  creditor's  agent  to  defendants, 
who  also,  at  his  request,  signed  the  note  as 
sureties,  and  neither  the  agent  nor  defendants 
were  aware  of  the  want  of  authority  in  the 
debtor  to  sign  the  copartnership  names  to  the 
note,  it  was  held  that  defendants  were  liable 
thereon :  Bowen  v.  Mead,  1  M.  432. 

23.  The  estate  of  a  deceased  surety  is  liable 
upon  an  injunction  bond  signed  by  him  jointly 
with  the  principal  obligors:  Stewart's  Appeal, 
89  M.  619. 

(b)  Creditor  and  surety,'  relation  be- 
tween, how  regarded. 

24.  The  rights  of  sureties  are  always  fa- 
vored in  the  law,  and  persons  standing  in  that 
relation  are  not  held  except  so  far  as  an  in- 
tention to  bind  themselves  is  clearly  mani- 
fested :  Columbus  Sewer  Pipe  Co.  v.  Ganser, 
58  M.  885. 

25.  A  surety's  promise  cannot  be  enlarged 
in  the  slightest  particular  without  his  consent : 
Bullock  v.  Taylor,  89  M.  187. 

26.  A  surety  can  insist  that  he  will  not  be 
bound  except  upon  his  own  terms,  and  his  ob- 
ligation cannot  fairly  be  extended  beyond  the 
scope  of  his  written  contract:  Johnston  v. 
Kimball,  89  M.  187. 
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27.  No  covenants  that  do  not  appear  on  tbe 
face  of  the  bond  can  be  implied  as  against  the 
surety :  Bishop  v.  Freeman,  42  M.  583. 

28.  Sureties  execute  a  bond  in  view  of  its 
recitals,  and  their  liability  cannot  be  enlarged 
by  contradicting  the  recitals  and  showing 
facts  which  they  cannot  be  assumed  to  have 
known  of:  Qunn  v.  Qeary,  44  M.  615. 

29.  A  surety's  contract  is  not  to  be  enlarged 
beyond  its  terms :  Ferguson  v.  Davis,  65  M. 
677. 

30.  The  undertaking  of  sureties  cannot  be 
enlarged  by  the  courts:  Michie  v.  Ellair,  60 
M.  73. 

31.  Tbe  obligation  of  sureties  is  strictissimi 
juris,  and  is  not  to  be  enlarged  by  a  proceed- 
ing had  without  their  knowledge  or  consent: 
Even  v.  Sager,  28  M.  47. 

32.  Creditors  having  no  knowledge  of  the 
relations  of  tbeir  debtors  to  each  other,  as 
principal  or  surety,  will  not  be  affected  in 
their  rights  by  such  relation ;  but  if  they  know 
that  one  party  is  surety  merely,  they  are 
bound,  in  any  subsequent  action  they  may 
take  regarding  the  debt,  not  to  lose  sight  of  tbe 
surety's  equities :  Smith  v.  Shelden,  35  M.  42. 

33.  A  creditor  is  not  precluded  from  re- 
covering against  bis  debtor's  surety  if  he  does 
not  know  of  any  confidential  relation  between 
the  two  and  has  no  reason  to  believe  the 
debtor  was  guilty  of  fraud  or  improper  con- 
cealment as  against  thesurety:  Leev.  Wisner, 
88  M.  82. 

34.  If  a  surety  is  induced  to  become  such 
by  a  fraud  perpetrated  on  him  by  his  princi- 
pal's creditors  —  as  by  false  representations  as 
to  material  facts  — tbe  surety  may  make  the 
defence  of  fraud :  Waterbury  v.  Andrews,  67 
M.  281. 

35.  Where  a  joint  maker  of  a  promissory 
note  writes  after  his  signature  the  word 
"  surety  "  he  does  not  thereby  change  or  limit 
his  liability  to  the  payee  or  holder,  or  make 
it  the  tatter's  duty  to  proceed  at  his  request 
against  the  other  maker:  Inkster  v.  First 
National  Bank,  30  M.  143. 

36.  A  surety  is  not  the  agent  of  the  com- 
mon creditor  to  enforce  the  latter's  demand, 
for  the  creditor  would  not  be  bound  by  the 
surety's  act,  and  until  payment  may  look  to 
any  or  all  tbe  other  sureties :  Backus  v.  Coyne, 
45  M.  584. 

37.  A  surety  who,  after  time  given  by  the 
creditor  to  the  principal,  promises  to  pay  tbe 
debt  with  full  knowledge  of  the  facts,  is  liable 
without  any  new  consideration  for  the  prom- 
ise. The  action  in  such  case  is  upon  the 
original  contract,  and  not  upon  the  new 
promise:  Porter  v.  Eodenpuyl,  9  M.  11. 


88.  Where  a  surety  on  a  promissory  note 
secured  himself  by  taking  a  chattel  mortgage 
on  a  growing  crop  of  wheat,  an  arrangement 
between  him  and  the  holder  of  the  note  that 
his  principal  might  market  the  wheat  and  ac- 
count to  the  holder  for  the  proceeds  is  sup- 
ported by  sufficient  consideration,  in  that  the 
surety  would  lose  his  mortgage  lien  on  any 
wheat  thus  marketed,  and  in  marketing  it 
the  principal  would  be  tbe  agent  of  the  holder. 
Whether  or  not  the  principal  was  a  party  to 
the  arrangement  would  be  immaterial  if  be 
assented  to  act  and  did  act  on  it.  It  would 
also  be  immaterial  whether  the  mortgage 
covered  other  property ;  for  if  the  surety  was 
discharged  in  law  from  his  obligation  as  surety- 
he  could  not  keep  the  security  alive  to  protect 
the  holder  of  the  note :  Chanter  v.  Reardon, 
82  M.  162. 

39.  In  a  complicated  case  upon  a  bill  for 
accounting  filed  by  an  indorser  the  rights  of 
surety  and  creditor  growing  out  of  arrange- 
ments and  proceedings  by  the  creditor  subse- 
quent to  the  indorsement  were  considered: 
Hosie  v.  Barbour,  40  M.  506. 

40.  Where  the  principal  in  a  bond  makes 
default  in  payment,  the  notice  required  to 
bind  his  surety  need  not  be  in  writing  unless 
so  stipulated:  Lee  v.  Briggs,  39  M.  592. 

41.  Where  a  bond  required  that  demand 
upon  tbe  surety  be  made  within  a  given  time, 
a  demand  by  tbe  obligee's  husband  was  held 
sufficient,  though  he  did  not  expressly  state 
that  he  made  it  in  his  wife's  behalf,  where  no 
question  of  his  authority  was  made  at  the 
time,  and  the  facts  indicated  that  it  was  as- 
sumed he  made  it  in  her  name :  Ibid. 

42.  No  recovery  can  be  bad  against  the 
sureties  on  a  bond  for  tbe  jail  limits,  where 
the  bond  recites  that  the  principal  is  in  cus- 
tody by  virtue  of  a  capias  ad  respondendum 
and  the  evidence  shows  it  to  be  under  a  capias 
ad  satisfaciendum,  the  measure  of  damages 
in  the  first  instance  being  the  actual  damages 
sustained  by  the  plaintiff,  while  in  the  second 
it  is  the  amount  of  the  execution:  Qunn  v. 
Geary,  44  M.  615. 

(c)  Evidence  establishing  the  fact  of 
suretyship. 

43.  One  joint  maker  of  a  note  may  show 
in  an  action  by  tbe  payee  thereon  that  he 
was  a  surety  for  tbe  other  and  that  the  payee 
knew  the  fact :  Barron  v.  Cady,  40  M.  259. 

44.  So  in  the  case  of  a  note  that  is  several 
as  well  as  joint:  Stevens  v.  Oaks,  58  M.  843. 

45.  It  is  always  competent  to  show  that  any 
obligation,   whatever  its  form,   was  in  fact 
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made  for  the  debt  or  liability  of  another,  so 
that  the  contract  is  one  of  suretyship:  Cana- 
dian Bank  of  Commerce  v.  Coumbe,  47  M.  358. 

46.  As  against  a  purchaser  of  a  past-due 
note  it  may  be  shown  that  an  indorser  became 
such  for  the  maker's  accommodation  and  at 
the  request  of  the  original  holder,  so  that  such 
indorser  was  entitled  to  be  dealt  with  as  a 
mere  surety :  Simons  v.  Morris,  58  M.  155. 

47.  Where  an  accommodation  maker  writes 
his  name  across  the  back  instead  of  signing 
on  the  face  of  the  note,  this  indicates,  though 
not  conclusively,  an  intention  to  sign  as  surety, 
not  as  joint  maker,  and  it  puts  tbe  original 
creditor  on  his  guard:  Moynahan  v.  Hana- 
ford.  42  M.  829. 

48.  Parol  evidence  is  admissible  as  between 
indorsers  whose  names  successively  appear 
upon  a  note  to  show  that  they  are  accommo- 
dation indorsers,  and  were,  by  agreement 
among  themselves,  co-sureties  for  the  maker, 
and  so  liable  to  contribution:  Fanceil  v.  En- 
sign, 66  M.  600. 

49.  Where  a  bond  expressly  states  that 
some  of  its  signers  are  bound  as  principals 
and  others  as  sureties,  the  relations  of  the 
signers  cannot  be  shown  by  parol  to  be  other- 
wise: Coots  v.  Farnsworth,  61  M.  497;  Farns- 
worth v.  Coots,  46  M.  117. 

(d)   Judgment,    against  principal    or 
surety  or  both. 

60.  Sureties  on  an  executor's  bond  having 
been  notified  of  application  for  leave  to  sue 
such  bond  were  held  bound  by  decree  juris- 
dictionnlly  passed  against  their  principal  on 
his  accounting  in  the  probate  court:  Clark  v. 
Fredenburg,  43  M.  268;  liolden  v.  Lathrop,  65 
11.652. 

51.  Sureties  are  concluded  by  a  regular 
judgment  against  their  principal,  but  not  by 
a  secret  confession  of  judgment  fraudulently 
and  collusively  made  between  their  prin- 
cipal and  the  obligee ;  and  in  such  case  they 
may  seek  discharge  in  chancery:  Wright  v. 
Hake,  38  M.  525. 

52.  A  surety  in  a  replevin  bond  is  not  dis- 
charged by  a  judgment  which,  though  con- 
sented to  by  both  parties,  was  rendered  upon 
data  that  had  been  lawfully  ascertained  by 
the  court:  Estey  v.  Harmon,  40  M.  645. 

53.  The  surety  in  an  injunction  bond  who 
has  undertaken  to  abide  by  the  decree  and  pay 
such  damages  as  may  be  awarded  against  his 
principal  is  bound  by  such  decree:  Lothrop  v. 
Southicorth,  5  M.  486. 

54.  The  power  to  render  judgment  against 
sureties  on  bonds  in  legal  proceedings  with- 


out separate  action  is  statutory,  and  cannot 
be  extended  by  implication :  Willard  v.  Fra- 
liek,  31  M.  431. 

56.  And  such  summary  judgment  cannot 
be  sustained  except  where  the  surety  must  be 
understood  to  have  agreed  to  it  by  his  con- 
tract: Mitchell  v.  Shuert,  17  M.  65. 

Validity  of  statutes  permitting  summary 
judgment:  See  Constitutions,  §§  87,  89. 

56.  H.  S.  S  7663,  permitting  judgment  to 
be  immediately  entered  against  the  surety  for 
costs  when  judgment  is  recovered  against  his 
principal,  does  not  apply  to  sureties  in  bonds 
given  on  appeals  from  commissioners  on  es- 
tates or  from  the  probate  court;  their  under- 
taking is  not  for  costs  only :  Willard  v.  Fro- 
lick,  81  M.  481 :  Bondie  v.  Bovrassa,  46  H.  821 ; 
Reed  v.  Northrup,  60  M.  442;  Booth  v.  Rad- 
ford, 67  M.  857. 

67.  Plaintiff  recovered  judgment  before  a 
justice,  and  on  an  appeal  by  defendant  re- 
covered judgment  for  a  lees  amount  in  the 
circuit  court,  where,  on  motion,  be  took  judg- 
ment against  the  sureties  in  the  appeal  bond, 
and  then  took  the  case  to  the  supreme  court 
on  case  made.  Held,  that  the  latter  court,  on 
increasing  the  judgment  in  plaintiff's  favor, 
could  not  render  judgment  against  the  sure- 
ties: Mitchell  v.  Shuert,  17  M.  65. 

58.  Sureties  for  plaintiff  in  certiorari  may 
be  included  in  judgment  entered  anew  in  tbe 
circuit  court,  with  interest,  against  their  prin- 
cipal :  McDermid  v.  Redpath,  89  M.  372. 

60.  A  security  for  costs  in  justice's  court 
may  be  included  in  the  judgment  rendered 
against  his  principal  on  certiorari  as  well  as 
on  appeal :  McLean  v.  Isbell,  44  M.  129;  Boatz 
v.  Berg.  51  M.  9. 

60.  Judgment  for  costs  will  not  be  given  in 
tbe  supreme  court  against  a  security  for  costs 
on  reversing  a  judgment  in  favor  of  a  plaint- 
iff in  whose  behalf  the  security  was  given, 
where  the  costs  awarded  are  those  of  tbe  su- 
preme court,  and  where  those  of  the  circuit 
court,  which  the  security  was  primarily  given 
for,  are  left  to  abide  the  result  of  a  new  trial : 
Ortmann  v.  Merchants'  Bank,  42  M.  464.  See 
Schuetzen  Bund  v.  Agitations  Verein,  44  M. 
818. 

61.  But  where,  in  a  suit  originally  begun 
in  justice's  court  and  appealed  to  the  circuit, 
where  plaintiff  was  required  to  give  security 
for  costs,  defendant  obtained  in  the  supreme 
court  a  judgment  for  costs  of  all  courts,  judg- 
ment was  entered  in  the  supreme  court  against 
the  security :  Qay  v.  Halts,  56  M.  153. 

62.  Judgment  against  surety  for  costs  is 
entered  "immediately"  (H.  S.  §  7663)  if  en- 
tered when  the  successful  party  first  moves 
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for  judgment,  even  though  the  clerk,  in  en- 
tering final  judgment,  did  not  notice  that 
there  were  sureties :  Ibid. 

68.  Judgment  against  sureties  for  costs  can- 
not exceed  the  penalty  of  their  bond :  Ibid. 

64.  When  judgment  summarily  rendered 
against  surety  on  appeal  or  certiorari  is 
vacated  on  his  notifying  the  party  recovering 
it  that  be  regards  it  as  illegal,  he  cannot  com- 
plain if  it  is  vacated  and  if  he  is  sued  on  his 
bond :  Porter  v.  Leache,  56  M.  40. 

As  to  how  soon  execution  must  issue  to  au- 
thorize levy  upon  property  of  surety  in  appeal 
bond,  see  Appeal,  §  486. 

That  application  for  execution  against  sure- 
ties in  a  bond  for  discharge  of  garnishment 
need  not  be  on  notice,  see  Garnishment,  §  182. 

(e)  Liability  of  surety  for  good  con- 
duct of  others. 

As  to  liability  of  sureties  upon  official  bonds, 
see  Officers,  §§  215-240. 

65.  A  surety  is  not  presumed  to  have  meant 
to  become  answerable  for  acts  committed 
before  he  signed  the  obligation:  Hyatt  v. 
Grover  <fc  B.  S.  M.  Co.,  41  M.  225. 

66.  The  liability  of  a  surety  upon  a  bond 
does  not  extend  to  the  acts  of  a  partnership 
of  which  the  principal  in  the  bond  subse- 
quently becomes  a  member  with  the  consent 
of  the  obligee:  White  Setoing  Machine  Co.  v. 
Ilines,  61  M.  433. 

67.  A  firm  were  appointed  agents  for  an 
insurance  company,  one  of  them  having  pre- 
viously been  the  agent  alone.  They  gave  a 
bond  for  the  faithful  performance  of  their 
duties,  which  was  conditioned,  among  other 
things,  for  the  payment  to  the  company  of  all 
moneys,  etc.,  and  other  property  belonging  to 
it.  They  also  gave  their  firm  note  for  an 
amount  covering  a  large  amount  of  uncol- 
lected premiums  due  from  the  former  agent. 
In  an  action  on  the  bond  to  recover  the 
amount  due  on  the  note,  held,  that  the  firm 
could  not  charge  their  surety  by  assuming  the 
amount  due  the  company,  but  that  if  tbey 
collected  any  part  of  that  amount  the  bond 
would  cover  it :  Ball  v.  Watertoum  Fire  Ins. 
Co.,  44  M.  187. 

68.  Sureties  on  an  agent's  bond  are  liable 
for  moneys  collected  by  him  within  bis  dis- 
trict on  policies  issued  independently  of  him ; 
also  for  unearned  premiums  returned  by  the 
company  on  cancelled  policies  and  remitted  to 
the  agent  to  be  paid  back  to  the  assured :  Ibid. 

89.  The  bond  of  an  insurance  agent  who 
had  assumed  an  indebtedness  of  a  former 
agent   for   uncollected   premiums   dce3    not 


cover  the  debt,  but  if  the  agent  collects  any 
part  of  the  premiums  it  covers  the  amount: 
Ibid. 

70.  An  insurance  agent's  bond  was  made  to 
cover  all  liabilities  and  delinquencies  of  the 
agent  under  his  existing  or  any  future  ap- 
pointment, and  whether  as  sole  agent  or  a 
joint  agent  with  others,  and  notwithstanding 
changes  in  the  tenor  of  the  agreement  or 
agreements  under  which  he  should  act  Held, 
that  the  sureties  were  not  bound  by  this  for 
the  acts  of  a  cashier  appointed  by  the  com- 
pany to  assist  the  agent,  but  would  be  liable 
for  such  moneys  as  came  under  the  control  of 
the  agent  or  of  subordinates  for  whose  selec- 
tion he  himself  was  answerable:  Equitable 
Life  Assurance  Co.  v.  Coats,  44  M.  260. 

71.  A  bank  teller's  bond  and  the  liability  of 
sureties  thereon  cover  any  duties  to  which,  in 
the  natural  course  of  the  business  of  the  bank, 
he  may  be  assigned  by  the  cashier  or  other 
proper  officer  in  the  temporary  absence  of  the 
person  whose  duty  it  would  be  to  perform 
them.  So  held  where  the  receiving  teller  in 
the  savings  department  was  assigned,  in  the 
temporary  absence  of  the  general  teller,  to  do 
his  work  in  a  bank  in  which  the  money  was 
kept  in  a  common  fund :  Detroit  Savings  Bank 
v.  Ziegler,  49  M.  157. 

72.  Sureties  on  the  bond  of  a  sewing-ma- 
chine agent  are  not  responsible  for  his  transac- 
tions outside  of  the  territory  assigned  to  him 
by  his  contract  with  the  company :  White  Sew- 
ing Machine  Co.  v.  Mullins,  41  BL  389. 

73.  Plaintiff  sold  certain  goods  to  S.,  taking 
from  him  a  mortgage  thereon  for  the  purchase 
money.  Defendant  agreed  with  plaintiff  in 
writing  that  the  goods  so  sold  should  at  all 
times  remain  in  possession  of  the  purchaser, 
ready  to  be  redelivered  upon  the  default  of 
any  payment,  except  what  had  been  sold  from 
day  to  day  at  regular  sales;  and  that  if  upon 
default  of  payment  there  should  not  be  suffi- 
cient goods  to  liquidate  the  sum  remaining 
due  on  the  chattel  mortgage,  the  balance 
should  be  made  up  by  defendant.  Under  this 
agreement  defendant  was  liable  for  the  whole 
deficiency,  without  regard  to  the  manner  in 
which  the  goods  had  been  disposed  of,  and  not 
merely  for  such  portions  as  plaintiff  could 
show  had  been  diverted  from  the  ordinary 
sales  by  the  purchaser:  Mills  v.  Spencer,  8  M. 
127. 

74.  The  liability  of  the  sureties  on  an  ad- 
ministrator's bond  is  co-extensive  with  that  of 
their  principal ;  the  balance  on  administrator's 
final  account  cannot  be  one  sum  in  favor  of 
distributee  and  another  in  favor  of  sureties: 
Ward  v.  Tinkham,  Co  M.  695. 
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75.  The  sureties  upon  the  bond  given  by 
a  guardian  before  selling  his  ward's  land  are 
liable  for  his  misapplication  of  the  proceeds  of 
the  sale;  but  their  liability  cannot  be  fixed 
upon  an  application  for  leave  to  sue  the  bond : 
Sehlee  v.  Darrotu,  65  M.  862. 

II.    DISCHARGE   OF   SURETY. 

(a)  By  general  novation  of  contract. 

76.  A  surety  is  not  discharged  by  the  sub- 
stitution of  other  obligations,  unless  such  sub- 
stitution is  by  concurrent  action  of  principal 
and  creditor:  Robertson  v.  First  National 
Bank,  41  M.  856. 

77.  A.  and  B.  contracted  with  a  school  dis- 
trict to  complete  a  school-house  by  a  certain 
date,  C.  and  D.  being  the  sureties  on  their 
bond  for  performance,  and  they  assigned  their 
contract  to  R,  with  whom  the  district  after- 
wards agreed  to  extend  the  time  of  comple- 
tion. No  site  bad  been  mentioned  in  the  con- 
tract, nor  was  any  selected  or  prepared  until 
nearly  the  time  of  completion.  Held,  1.  That 
the  district  was  bound  to  furnish  a  suitable 
site  within  a  reasonable  time  for  completion. 
2.  That  the  sureties  were  released  by  the  dis- 
trict's recognition  of  the  assignment  and  ex- 
tension: Todd  v.  Greenwood  Sch.  Diet,  40  M. 
294 

(b)  By  extending  time. 

As  to  discharge  of  guarantor  by  extension 
of  time,  see  Guaranty,  §§  68-66,  69. 

78.  Extension  of  a  note  for  a  consideration 
and  without  the  consent  of  a  surety  thereon 
releases  the  surety  if  the  creditor  knew  the 
fact  of  suretyship:  Stevens  v.  Oaks,  58  M.  848. 

79.  A  surety  upon  the  bond  of  an  executor 
who  is  also  residuary  legatee  is  released  by 
the  act  of  a  legatee  who,  without  the  sureties' 
assent  or  procurement,  accepts  the  executor's 
note  for  the  amount  of  the  legacy  after  the 
time  limited  by  the  will  for  paying  it  has  ex- 
pired: Probate  Judge  v.  Abbott,  50  M.  479. 

80.  Sureties  upon  a  bond  for  the  perform- 
ance of  a  contract  are  released  by  an  assign- 
ment of  the  contract  and  the  grant  of  an 
extension  of  time  to  the  contractors:  Todd  v. 
OreentBood  School  District,  40  M.  294 

81.  The  principle  that  an  extension  of  time 
not  consented  to  by  the  surety  discharges  him 
applies  as  well  to  the  case  of  a  joint  maker  of 
a  note,  who  is  in  fact  (as  known  to  the  payee) 
an  accommodation  maker,  as  to  the  case  of 
those  who  are  ostensible  sureties:  Barron  v. 
Cody,  40  M.  259. 

82.  The  extension  of  time  upon  a  note  in 


consideration  of  the  signature  of  a  new  indor- 
ser  does  not  release  one  who,  as  to  the  other 
maker,  is  only  a  surety,  but  to  the  holder  is 
known  as  a  joint  maker  only :  Oano  v.  Heath, 
86  M.  441. 

88.  A  stockholder's  liability  for  his  corpo- 
ration's labor  debt  is  that  of  a  surety,  and  is 
discharged  where  the  laborer  extends  the  time 
and  accepts  the  note  of  the  corporation :  Han- 
son v.  Donkersley,  87  M.  184. 

84.  As  retiring  partners,  whose  liability  for 
the  firm's  debt  has  been  assumed  by  their 
former  copartners,  stand  as  sureties,  they  are 
discharged  by  extensions  granted  to  such  co- 
partners by  firm  creditors  who  have  knowl- 
edge of  the  dissolution  of  the  firm  and  of  the 
assumption  of  liabilities:  Smith  v.  Shelden, 
85  M.  42;  Johnson  v.  Emerick,  70  M.  215  (May 
11,  '88). 

85.  Plaintiffs,  in  renewal  of  the  notes  of  a 
firm  which  they  held,  and  which  were  se- 
cured by  the  guaranty  bond  of  a  surety,  took 
the  individual  notes  of  a  member  of  the  firm, 
payable  at  a  future  time,  signed  thus:  "For 
late  firm  of  P.  C.  &  Co.,  W.  J.  P."  Held 
that,  although  time  might  not  be  given  thereby 
to  all  the  members  of  the  firm,  it  was  given  to 
the  maker  of  the  renewal  notes,  and  the  surety 
was  consequently  discharged:  Farmers',  etc. 
Bank  v.  Kercheval,  2  M.  504 

86.  Where  a  party  purchasing  land  gives 
in  payment  notes  of  a  third  person,  securing 
them  by  a  mortgage  on  the  land,  he  is  in  the 
position  of  a  surety,  and  an  extension  granted 
without  his  consent  to  the  principal  debtor 
discharges  the  mortgage:  Metz  v.  Todd,  86 
M.  478. 

87.  The  debtor  of  a  bank  asked  an  exten- 
sion and  sent  a  consideration  therefor,  which 
the  bank  applied  on  the  debt  without  answer- 
ing the  request  or  notifying  the  debtor  that 
the  extension  was  declined,  as  in  fact  it  was. 
It  did  not  appear  that  the  debtor  understood 
that  an  extension  was  agreed  upon.  Held, 
that  there  was  no  binding  agreement  for  an 
extension  and  that  the  debtor's  surety  was  not 
released :  Qarton  v.  Union  City  Bank,  84  M. 
279. 

88.  The  length  of  time  granted  by  way  of 
extension  does  not  affect  the  question  whether 
a  surety  is  discharged :  Smith  v.  Shelden,  85 
M.42. 

89.  A  mere  voluntary  indulgence  on  the 
debt  does  not  release  the  surety  where  there 
is  no  binding  arrangement  between  creditor 
and  debtor  for  further  time:  Frickeev.  Donner, 
85  M.  151. 

90.  The  discharge  of  a  surety  by  an  exten- 
sion of  time  on  his  principal's  debt  results 
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from  the  contract  for  extension  and  not  merely 
from  forbearance  to  collect  the  debt  or  from  a 
promise  to  forbear  collection :  Michigan  State 
Ins.  Co.  v.  Soule,  51  M.  813. 

01.  A  surety  is  not  discharged  by  a  mere 
extension  of  time,  unless  it  is  an  extension 
resting  in  a  valid  contract ;  and  a  subsequent 
purchaser  of  mortgaged  land  does  not  stand 
as  a  mere  surety,  nor  can  he  complain  of  an 
extension  of  the  mortgage  where  he  has  a 
right  to  redeem :  Case  v.  O'Brien,  66  M.  289. 

92.  A  creditor  may  extend  the  time  for  his 
debtor  to  pay  in,  without  discharging  sureties, 
if  he  by  the  same  agreement  expressly  re- 
serves his  remedy  against  them,  (but  see  infra, 
§  93):  Bailey  v.  Gould,  W.  478. 

93.  A  surety  ought  not  to  rest  in  a  worse 
position  than  his  principal.  How  far  a  cred- 
itor can  legally  agree  with  his  debtor  not  to 
look  to  him  until  he  has  exhausted  his  remedy 
against  an  accommodation  surety,  and  how 
far  such  creditor  could  claim  as  a  bona  fide 
holder  against  one  who  has  been  defrauded 
into  becoming  a  surety,  quere:  Kelly  v.  Freed- 
man,  66  M.  821. 

(c)  By  alteration  of  contract. 

As  to  discharge  of  guarantor  by  change  of 
contract,  see  Guaranty,  gg  62,  68. 

94.  Any  alteration  in  the  terms  of  their 
contract,  by  the  parties  to  it,  which  changes 
the  situation  of  the  sureties  without  their  con- 
sent, discharges  them  when  the  contract  has 
been  actually  made :  People  v.  Broum,  2  D.  9. 

96.  Where  the  penalty  of  sheriffs  official 
bond  was  reduced  $5,000  by  the  board  having 
power  to  fix  it,  after  a  part  of  the  sureties  had 
signed  it,  it  was  held  that  it  was  thereby  made 
void  as  to  the  sureties  who  had  signed  it,  but 
that  it  was  valid  as  to  those  who  signed  it 
afterwards:  Ibid. 

96.  A  creditor  who  knows  that  his  debtor 
is  only  a  surety  is  bound  to  take  no  steps 
which  will  change  the  principal's  liability 
without  the  surety's  consent:  Canadian  Bank 
of  Commerce  v.  Coumbe,  47  M.  858. 

97.  A  surety  only  engages  to  make  good  a 
deficiency ;  and  an  arrangement  between  his 
principal  and  the  creditor,  without  his  privity, 
whereby  the  principal  is  not  to  be  sued  by  the 
creditor,  is  a  substantial  alteration  of  the  con- 
tract of  suretyship  to  the  surety's  prejudice: 
Farnsicorth  v.  Coots,  46  M.  117. 

98.  In  an  action  brought  by  the  obligee  in 
an  indemnity  bond  against  the  surety,  there 
was  evidence  tending  to  show  that  the  prin- 
cipal and  the  obligee  had  agreed,  without  the 
surety's  knowledge,  that  the  principal  should 
not  be  sued  on  the  bond,  but  that  suit  should 


be  brought  in  the  interest  of  the  principal 
against  the  surety.  The  defendant  offered  for 
submission  to  the  jury  special  questions  as  to 
whether  the  suit  was  not  brought  for  the  ben- 
efit of  the  principal,  and  not  for  that  of  the 
obligee,  and  whether  a  check  given  by  the 
principal  to  the  obligee's  attorney,  but  not 
used,  had  not  been  given  on  the  understand- 
ing that  the  principal  should  not  be  sued  on 
the  bond.  The  court  refused  to  submit  the 
questions  and  did  not  cover  them  in  his 
charge.  Held,  that  the  refusal  was  erroneous : 
Ibid. 

As  to  what  alteration  of  note  will  release 
maker  or  indorser,  see  Alteration  of  Instru- 
ments, II. 

99.  See  infra,  §  150. 

100.  Where  one  has  agreed  to  be  surety  for 
payment  of  promissory  notes  to  be  executed 
by  his  principal,  the  unauthorized  insertion  in 
such  notes  of  provisions  for  the  payment  of 
current  exchange  or  express  charges  and  of 
an  attorney  fee  does  not  release  the  surety ; 
such  provisions  being  in  the  one  case  no 
change  of  his  liability,  and  in  the  other  being 
void:  Buttock  v.  Taylor,  89  M.  187. 

101.  One  who  by  indorsement  upon  a  lease 
is  jointly  liable  for  rent  upon  the  lessee's  de- 
fault is  not  discharged  by  an  agreement  subse- 
quently entered  into  between  lessor  and  lessee 
reducing  the  rent:  Preston  v.  Huntington,  67 
M.  189. 

102.  A  discontinuance  as  to  part  of  the  de- 
fendants by  the  plaintiff  in  an  attachment  suit 
is  such  an  alteration  of  the  operation  of  the 
contract  of  the  sureties,  in  a  bond  given  to  se- 
cure the  release  of  the  attached  property,  as 
will  discharge  the  sureties:  Andre  v.  Fits- 
Hugh,  18  M.  93. 

108.  A  surety  in  a  bond  on  appeal  by  joint 
defendants  from  a  justice  is  released  by  a 
judgment  on  appeal  against  one  only,  unless 
the  other  was  an  infant  or  otherwise  inca- 
pable, so  that  his  undertaking  was  a  mere 
nullity:  Post  v.  Shafer,  68  M.  85. 

104.  A  discontinuance  on  an  appeal  from 
a  justice's  court  as  to  an  infant  joint  defend- 
ant does  not  dwcbarge  the  surety ;  such  dis- 
continuances are  contemplated  by  the  appeal 
bond:  Taylor  v.  Dansby,  42  M.  82. 

105.  Plaintiffs  surety  for  costs  in  a  jus- 
tice's court  is  not  discharged  by  a  judgment 
in  favor  of  plaintiff,  but  is  discharged  by  the 
submission  of  the  cause  to  arbitration  pend- 
ing appeal :  Dunn  t>.  Sutliff,  1  M.  24. 

106.  Sureties  in  a  bond  on  appeal  from  a 
justice  are  discharged  by  a  radical  change  in 
the  cause  made  under  stipulation,  without 
their  consent,  amending  the  pleadings  in  a 
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manner  that  H.  S.  §  7025  does  not  warrant: 
Eeers  v.  Soger,  28  M.  47. 

107.  Dealings  with  the  principal  obligor  in 
a  replevin  bond  for  her  discharge,  without  the 
knowledge  or  assent  of  the  sureties  therein, 
release  the  latter :  Greenlee  v.  Lowing,  85  M.  63. 

108.  The  sureties  in  a  replevin  bond  are  not 
discharged  by  the  transfer,  under  a  statute 
passed  before  the  bond  was  given,  of  the  re- 
plevin suit  from  the  circuit  to  a  municipal 
court:  Reusch v.  Demoss,  84  M.  95. 

(d)  By  release  of  other  securities  by 
creditor. 

109.  Where  the  vendor  in  a  land  contract 
had  taken  notes  payable  to  his  own  order  for 
the  purchase  price,  which  notes  he  indorsed 
to  a  bank,  and  at  the  same  time  gave  the  bank 
a  deed  of  the  lands  as  security  for  the  pay- 
ment of  the  notes,  and  the  bank  afterwards 
took  from  the  vendee  a  quitclaim  deed  of  the 
lands  without  the  vendor's  knowledge,  it  was 
held  that  such  deed  was  a  rescission  of  the 
contract,  and  the  vendor  was  thereby  dis- 
charged from  his  liability  as  indorser  of  the 
notes  —  at  least  to  the  extent  of  the  value  of 
the  land :  Ives  v.  Bank  of  Lansingburgh,  13  M. 
861. 

110.  An  agreement  between  the  vendee 
and  the  bank,  at  the  time  of  the  delivery  of 
the  quitclaim  deed,  made  without  the  knowl- 
edge of  the  vendor,  that  such  deed  should  not 
affect  the  liability  of  the  vendee  on  his  notes, 
would  not  prevent  its  having  this  effect  upon 
the  rights  of  the  vendor  as  indorser :  Ibid. 

111.  One  who  has  secured  another's  debt 
is  entitled  to  the  benefit  of  any  further  secu- 
rity which  the  lienholder  obtains  from  the 
debtor ;  and  if  the  latter  security  consists  of  a 
chattel  mortgage  and  the  lienholder  disposes 
of  the  property  which  it  covers,  for  his  own 
benefit  and  without  the  consent  of  the  person 
giving  the  first  security,  the  latter  is  released, 
to  the  extent,  at  least,  of  the  property  so  dis- 
posed of.  And  its  proceeds  must  be  first  ap- 
plied to  the  satisfaction  of  the  oldest  mortgage 
if  the  securities  have  been  so  confused  by  the 
lienholder  as  to  make  it  impossible  to  distin- 
guish between  them :  Wendell  v.  Highstone,  53 
M.  552. 

■  112.  If  A.  secures  B.'s  debt  to  C,  and  C. 
without  A.'b  consent  disposes  of  security  to 
A.'s  disadvantage,  A.  is  discharged :  Ibid. 

(e)  Other  facts  discharging  surety. 

113.  As  soon  as  sureties  on  a  bond  of  in- 
definite duration  notify  the  obligees  that  they 
will  not  be  bound  in  future,  they  are  dis- 


charged from  further  liability  unless  the  obli- 
gees will  be  prejudiced  by  their  withdrawal: 
Jeudevine  v.  Rote,  86  H.  54. 

114.  Whatever,  in  contemplation  of  law, 
makes  a  satisfaction  of  the  debt  and  thereby 
discharges  the  principal  necessarily  extin- 
guishes the  surety's  liability.  Where  recovery 
cannot  be  had  against  the  principal  (unless  hie 
defence  is  personal)  none  can  be  had  against 
the  surety:  farmers',  etc.  Bank  v.  Kingsley, 
2  D.  879,  408. 

115.  A  bank's  guaranty  against  loss  or 
liability  for  signing  as  sureties  a  note  dis- 
counted by  the  bank  would  be  a  bar  to  any 
suit  by  the  bank  against  the  sureties:  First 
National  Bank  v.  Bennett,  88  M.  620. 

116.  A  surety  sued  on  an  indemnity  bond 
is  entitled  to  show  that  an  arrangement  has 
been  made  between  his  principals  and  the  ob- 
ligee whereby  the  bond  has  been  paid  and  the 
principals  discharged  from  further  liability: 
Coots  v.  Farnsworth,  61 M.  497. 

117.  If  a  bank  with  which  a  note  is  left  for 
collection  sells  it  without  authority  to  do  so, 
and  satisfies  the  payee,  the  purchaser  cannot 
afterwards  collect  it  as  against  the  maker's 
surety,  even  though  the  maker  consents  to 
continue  liable :  Fuller  v.  Bennett,  55  M.  857. 

118.  A  creditor's  delay  in  collecting  his 
debt  does  not  itself  discharge  a  surety  where 
there  is  no  binding  agreement  for  delay :  Hayes 
«.  Knox,  41  M.  629. 

119.  A  creditor's  neglect  or  refusal  to  en- 
force his  demand  against  his  debtor  at  the  re- 
quest of  the  tatter's  surety  does  not  release 
the  surety:  Michigan  State  Ins.  Co.v.Soule, 
51  M.  812;  Roberts  v.  Hawkins,  70  M.  566 
(June  8,  '88). 

120.  It  seems  that  if  the  appellee  in  a 
cause  removed  from  justice's  court  unreason- 
ably delays  taxing  costs  so  that  the  surety  is 
prejudiced,  the  latter  will  be  protected :  Weiss 
v.  Wayne  Circuit  Judge,  50  M.  168. 

III.  Surety's  remedies. 
(a)  In  general. 

121.  One  who  consents  to  become  surety 
for  a  party  in  a  legal  proceeding  must  see  to 
it  that  be  acts  on  the  request  of  the  party  him- 
self or  his  attorney  or  agent  duly  authorized 
to  represent  him  in  that  respect :  Mitchell  v. 
Chambers,  48  M.  151. 

122.  And  where  the  managing  owner  of  a 
vessel  has  obtained  bail  for  its  release  from  de- 
tention, such  hail,  having  paid  executions, 
cannot  hold  co-owners  liable  for  reimburse- 
ment without  showing  that  they  were  parties 
to  procurance  of  bail :  Ibid. 
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123.  Where  sureties  for  building  contract- 
ors assume  the  contract  they  can  claim  nothing 
under  it  which  the  original  contractors  could 
not:  Knapp  v.  Swaney,  56  M.  846. 

124.  Sureties  are  bound  to  use  some  dili- 
gence for  their  own  protection:  Detroit  v. 
W&er,  26  M.  284. 

125.  Where  contractors  directed  payments 
to  be  made  to  their  sureties,  and  they  were 
made  on  orders  drawn  in  favor  of  the  con- 
tractors and  indorsed  by  them  to  their  sure- 
ties, but  always  delivered  to  the  sureties  by 
the  party  making  payment,  it  was  held  that 
this  course  of  business  did  not  of  itself  indi- 
cate a  waiver  by  the  sureties  of  their  rights 
under  the  order  that  payment  be  made  to 
them  instead  of  their  principals:  Howard  v. 
Holland  Public  Schools,  60  M.  94. 

126.  That  an  absolute  transfer  by  a  de- 
faulting principal  to  his  surety  to  provide  for 
the  default  and  the  surety's  liability  is  not 
subject  to  garnishment  and  gives  rise  to  no 
trust  in  favor  of  the  principal,  see  Spear  v. 
Rood,  61  M.  140. 

127.  If  the  principal  fails  to  meet  his  obli- 
gation with  due  diligence  his  surety  cannot,  in 
general,  appeal  to  chancery  for  protection,  but 
must  first  perform  his  obligation  as  surety, 
and  may  then  sue  at  law  for  indemnity: 
McElroy  v.  Hatheway,  44  M.  899. 

128.  A  surety  on  a  residuary  legatee's  bond 
to  pay  the  testator's  debts,  etc.,  cannot  have 
discovery  and  relief  by  way  of  accounting  in 
equity  against  his  principal  and  co-sureties: 
Ibid. 

(b)  General  rights  against  principal. 

As  to  recovery  by  surety  of  payments  that 
include  usury,  see  Interest,  §§  180,  181. 

129.  Where  one  deposits  money  with  an- 
other who  has  signed  notes  with  him  as  a 
surety  before  the  notes  mature,  and  it  is 
agreed  between  them  that  the  latter  should 
apply  the  money  so  received  in  discharge  of 
the  notes,  the  former  cannot  afterwards  re- 
voke such  agreement;  the  suretyship  is  a  suffi- 
cient consideration  to  support  such  a  contract: 
Mandigo  v.  Mandigo,  26  M.  849. 

130.  Where  a  principal  has  authorized  his 
surety  to  sell  certain  of  his  property,  indem- 
nify himself,  and  use  the  rest  of  the  proceeds 
for  specific  purposes,  he  cannot  complain  if  on 
his  own  advice  the  surety  takes  paper  instead 
of  cash  in  payment ;  or  if  he  takes  it  in  his  own 
name,  so  long  as  he  acts  in  a  careful,  prudent, 
honest  and  business-like  way  and  with  such 
care  and  judgment  as  a  reasonable  man  should 
exercise:  Fide  v.  Runnels,  48  M.  803. 


131.  If  a  contract,  whatever  its  form,  is  in 
fact  one  of  suretyship  for  another  the  fact 
may  be  shown,  and  the  surety  if  held  to  pay 
it  may  sue  for  reimbursement:  Canadian 
Bank  of  Commerce  v.  Coumbe,  47  M.  858. 

132.  The  discbarge  of  a  surety  upon  certi- 
orari from  the  circuit  to  a  justice's  court, 
whether  erroneous  or  not,  does  not  concern 
the  principal,  who  cannot  complain  of  it: 
Fewlass  v.  Abbott,  28  M.  270. 

133.  A  defaulting  agent  cannot  make  good 
his  default  as  between  himself  and  his  sure- 
ties on  the  one  hand,  and  his  principal  on  the 
other,  by  taking  the  principal's  money  for  the 
purpose :  Detroit  v.  Weber,  29  M.  24. 

134.  The  payment  of  money  by  a  surety 
for  his  principal's  benefit  raises  an  implied 
promise  against  the  principal  to  refund  on  de- 
mand, and  giving  credit  for  it  is  equivalent  to 
an  extension  of  credit:  Lee  v.  Wiener,  88 
M.  82. 

186.  An  agreement  given  by  principals  to 
their  sureties,  by  which,  reciting  that  in  order 
to  save  harmless  their  sureties  they  agree  to 
pay  the  demand  secured  within  thirty  days 
after  it  comes  due,  is  not  one  of  indemnity 
merely ;  and  the  sureties  have  a  right  of  ac- 
tion upon  it  on  the  failure  of  their  princi- 
pals to  make  the  payment  (see  a  similar  case, 
Mortgages,  g  484):  Hall  v.  Nash,  10  M. 
803. 

186.  Where  such  an  agreement  is  secured 
by  mortgage,  and  suit  is  brought  to  foreclose 
the  same  before  payment  by  the  sureties,  quere 
whether  the  court  will  in  any  case  see  to  the 
application  of  the  money  by  the  sureties. 
There  is  no  occasion  to  do  so  where  it  appears 
that  subsequent  to  the  commencement  of  the 
suit  the  complainants  have  paid  the  demand 
secured:  Ibid. 

137.  Where  a  surety  who  has  satisfied  his 
principal's  obligation  sues  the  principal  as  for 
money  paid  to  his  use,  it  is  nothing  to  the  jury 
that  he  paid  it  to  secure  his  own  release  from 
the  obligation,  and  not  with  the  sole  intent  of 
benefiting  the  principal :  Lange  v.  Perley,  47 
M.  853. 

138.  In  an  action  by  a  surety  for  money 
paid  to  his  principal's  use,  defendant  may 
show,  by  way  of  accord  and  satisfaction  or  as 
an  executed  compromise,  that  in  accordance 
with  an  agreement  between  himself  and  plaint- 
iff and  other  sureties  he  has  assigned  all  his 
property  in  consideration  of  being  exonerated 
from  all  liability :  Ibid. 

139.  A  retiring  partner  standing  in  the  re- 
lation of  surety  by  virtue  of  his  copartner's 
agreement  to  pay  the  firm  debts  is  entitled,  if 
compelled  to  pay  such  a  debt,  to  collect  the 
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whole  debt,  and  is  not  confined  to  enforcing 
contribution:  Johnson  v.  Emerick,  70  M.  189 
(May  11,  '88). 

(c)  Subrogation. 

140.  A  surety  who  pays  his  principal's 
debt  is  entitled  to  be  subrogated  to  all  the 
rights  of  the  original  creditor;  e.  g.,  to  the 
title  to  and  possession  of  an  article  of  person- 
alty which  was  to  remain  in  such  creditor 
until  the  debt  should  be  paid :  Myres  v.  Yaple, 
60  M.  889,  65  M.  408. 

141.  Sureties  who  have  paid,  on  execution 
and  levy,  the  whole  of  a  judgment,  intending 
to  have  the  levy  kept  alive  for  enforcing  con- 
tribution, are  entitled  to  be  subrogated  thereto, 
and  may  join  in  a  suit  to  remove  obstacles 
obstructing  their  right  of  recurrence  to  it  in 
making  their  co-surety  contribute:  Smith  v. 
Rumsey,  88  M.  188. 

142.  A  surety  on  an  administrator's  bond 
who  has  been  compelled  to  pay  creditors  after 
an  order  of  distribution  may  be  subrogated  to 
their  rights,  and  may  pursue  and  recover  trust 
funds  in  the  administrator's  hands  that  hare 
been  diverted  and  misapplied :  Pierce  v.  Hot- 
ter, 65  M.  263. 

(d)  Contribution. 

143.  Contribution  cannot  be  enforced  on 
the  ground  merely  that  a  liability  exists,  or 
even  that  a  judgment  has  been  recovered; 
there  must  have  been  either  a  payment  of  the 
demand  or  such  an  assumption  of  it  as  im- 
poses on  the  claimant  more  than  his  share, 
and  correspondingly  releases  the  others: 
Backus  v.  Coyne,  45  M.  584. 

144.  B.  and  G.  gave  a  joint  note  to  C,  G. 
signing  as  B.'s  surety.  C.  indorsed  it  to  P., 
who  afterwards  released  it,  taking  instead  a 
joint  note  given  by  G.  with  C.  as  surety. 
Held,  that  on  the  original  note  G.  was  the 
debtor  of  C.  and  would  have  had  recourse 
only  to  B.,  and  that  on  paying  the  second  note 
he  could  not  claim  contribution  from  C,  who 
was  virtually  his  surety  in  both  cases:  Ooetch- 
ius  v.  Calkins,  46  M.  828. 

145.  A  surety  who  asks  another  person  to 
become  his  co-surety  does  not  thereby  bind 
himself  to  save  the  other  harmless;  they  are 
equally  responsible  unless  there  is  a  plain  un- 
derstanding changing  their  liability:  McKee 
v.  Campbell,  27  M.  497. 

146.  Successive  indorsers  of  commercial 
paper  are  not,  as  such,  sureties  for  each  other 
and  liable  to  contribution:  McQurk  v.  Hug- 
gctt,  56  M.  187.  1 


But  they  may  be  shown  by  parol  to  be  such 
as  between  themselves:  See  supra,  §  48. 

147.  Where  a  surety  has  been  compelled  to 
pay  the  full  amount  of  his  principal's  debt, 
and  some  of  his  co-sureties  have  become  in- 
solvent or  are  beyond  the  reach  of  process,  he 
is  entitled  in  equity  to  recover  from  the  re- 
mainder the  proportion  they  would  have  to 
pay  of  the  whole  amount  if  insolvents  and  non- 
residents were  excluded :  Stewart  v.  Goulden, 
52  M.  148. 

148.  A  surety  on  a  bond  who  has  paid  the 
whole  of  a  judgment  recovered  thereon  be- 
comes a  judgment  creditor  of  the  other 
sureties,  and  may  file  a  bill  to  set  aside  a  con- 
veyance made  by  one  of  them  in  his  fraud : 
JRynearson  v.  Turner,  52  M.  7. 

149.  A  surety  on  a  bail  bond  is  entitled  to 
contribution  from  a  co-surety  for  any  pay- 
ment in  excess  of  his  share,  unless  there  is  an 
agreement  to  the  contrary,  express  or  implied : 
McKee  v.  Campbell,  27  51  497. 

160.  One  who  stands  in  the  position  of  a 
surety  is  justified  in  employing  counsel  and 
incurring  costs  in  defending,  for  the  common 
benefit,  against  illegal  demands;  and  his  co- 
sureties must  contribute  to  make  him  good, 
whether  he  succeeded  or  not,  provided  that  he 
acted  prudently  in  the  light  of  facts  indicating 
the  probability  of  a  sufficient  recovery  to 
justify  the  expense:  Backus  v.  Coyne,  45  ML 
584. 

151.  Where  one  of  two  sureties  paid  his 
half  of  the  joint  liability,  and  joined  with  his 
co-surety  in  a  note  for  the  other  half,  and  was 
sued  and  suffered  judgment  on  the  note  and 
paid  the  judgment,  such  note  is  to  be  regarded 
as  given  for  the  sole  debt  of  the  co-surety,  and 
the  money  as  paid  to  his  use ;  in  such  case  the 
necessary  costs  are  recoverable  back  as  well 
as  the  debt,  as  they  were  caused  by  the  default 
of  the  latter,  and  paid  under  legal  compulsion : 
McKee  v.  Campbell,  27  M.  497. 

162.  Under  an  execution  and  levy  certain 
sureties  paid  the  whole  judgment,  intending 
to  keep  the  security  alive  against  their  co- 
sureties so  as  to  obtain  contribution.  Held, 
that  they  were  entitled  to  insist  that  the  levy 
should  remain  to  be  enforced  for  their  benefit 
against  the  co-sureties:  Smith  v.  Rumsey,  88 
M.  183. 

163.  A  surety  on  a  promissory  note,  the 
maker  of  which  had  become  insolvent,  con- 
veyed his  land  to  his  son  for  inadequate  con- 
sideration and  in  evident  contemplation  of 
being  held  liable  as  surety.  The  other  surety 
paid  the  note,  sued  him  for  contribution  and 
levied  on  the  land  conveyed.  Held,  on  a  bill 
in  aid  of  execution,  that  the  deed  should  be 
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set   aside   as    against   the   execution    levy: 
Pashby  v.  Mandigo,  42  M.  172. 

154.  A  bill  in  equity  lies  to  obtain  contri- 
bution from  the  representatives  of  a  deceased 
co-surety  where  the  case  involves  an  inquiry 
into  the  liability  and  solvency  of  other  sure- 
ties: Rynearson  v.  Turner,  52  M.  7. 


SURVEYS. 

As  to  surveys  of  Public  Lands,  see  that 
title,  L 

1.  In  private  as  in  public  surveys  monu- 
ments control  course  and  distance:  Diehl  v. 
Zanger,  89  M.  601. 

2.  A  correct  survey  of  lots  conveyed  by 
deed  with  reference  to  a  plat,  which  calls  the 
points  of  the  compass  with  reference  to  the 
lines  and  angles  of  the  lots,  must  follow 
the  plat  though  its  lines  are  not  conformable 
to  the  true  meridian:  Bower  v.  Earl,  18  M. 
807. 

8.  One  who  claims  that  the  county  sur- 
veyor has  not  performed  his  duty,  or  has 
blundered  in  performing  it,  has  the  burden  of 
showing  that  fact:  Smith  v.  Rick,  87  M.  649. 

4.  Where  lots  have  been  conveyed  by  refer- 
ence to  a  plat  which  states  that  they  are  of  a 
certain  width,  the  testimony  of  the  surveyor 
who  originally  scaled  the  plat  is  inadmissible 
to  show  that  some  of  the  lots  are  of  less  width 
on  the  plat:  Twogood  v.  Hoyt,  42  M.  609. 

6.  The  location  or  starting-point  of  a  sec- 
tion line  cannot  be  determined  finally  by  the 
opinion  of  a  surveyor,  but  is  a  question  of  fact 
for  the  jury:  Stewart  v.  Carleton,  31  M.  270. 

6.  Surveyors  cannot  finally  determine 
boundaries;  all  bounds  and  starting-points 
are  questions  of  fact,  to  be  determined  by  tes- 
timony; and  ex  parte  surveys  cannot  be  re- 
garded :  Cronin  v.  Gore,  88  M.  881 ;  Gregory 
v.  Knight,  60  M.  61 ;  O'Brien  v.  Cavanaugh,  61 
M.  868;  Fisher  v.  Bowling,  96  M.  870. 

7.  A  starting-point  cannot  be  assumed  to  be 
true  merely  because  surveyors  agree  upon  it; 
some  proof  must  be  made  that  it  was  one  of 
the  points  actually  fixed  by  the  original  sur- 
vey before  a  survey  starting  from  such  point 
can  be  regarded :  Beaubien  v.  Kellogg,  69  M. 
88a 

8.  A  tangible  and  established  boundary  is 
not  to  be  disturbed  by  a  surveyor's  opinion 
based  on  examination  of  records,  eta :  Stew- 
art v.  Carleton,  81  M.  270. 

0.  Where  ejectment  is  based  on  an  allega- 
tion of  a  mistake  in  the  original  survey,  it  is 
admissible  to  show  that  the  boundaries  have 
been  denned  for  twenty  years  or  more :  Diehl 
v.  Zanger,  89  M.  601. 


10.  A  boundary  long  treated  and  acquiesced 
in  as  the  true  line,  or  fixed  by  adverse  pos- 
session, should  not  be  disturbed  on  new  sur- 
veys: Dupont  v.  Starring,  42  M.  492;  Bunce 
v.  Bidwell,  48  M.  642;  Wilmarth  v.  Woodcock, 
66  M.  831. 

Mutual  survey  and  acquiescence  as  fixing 
boundary,  see  Estoppel,  gg  281,  282. 

11.  A  dividing  line  established  for  mutual 
convenience  was  held  no  evidence  of  line  orig- 
inally surveyed :  Dondero  v.  Frumveller,  61 
M.  440. 

12.  Old  surveyed  lines  which  have  become 
uncertain  are  not  to  be  superseded  by  new 
ones,  but  are  to  be  ascertained  by  a  resurvey, 
if  rights  have  become  fixed  and  regulated  in 
reliance  upon  the  common  understanding  as 
to  where  they  lie :  Baker  v.  McArthur,  64  M. 
189. 

18.  A  survey  made  after  the  monuments 
of  the  original  survey  have  disappeared  is  in- 
ferior to  a  long-established  fence  as  evidence 
of  actual  boundaries:  Diehl  v.  Zanger,  39  M. 
601. 

14.  And  the  question  in  such  case  is  not 
how  an  entirely  accurate  survey  would  have 
located  the  lots,  but  how  the  original  stakes 
located  them :  Ibid. 

15.  A  resurvey  was  had  when  the  evi- 
dences of  the  original  survey  had  nearly  dis- 
appeared, and  a  question  afterwards  arose  as  ' 
to  where  the  true  line  was.  The  boundaries 
of  property  conveyed  before  the  resurvey 
were  not  to  be  disturbed.  Held  proper  to 
show  that  lots  had  been  laid  out  and  buildings 
put  up  with  reference  to  the  lino  as  estab- 
lished by  the  first  survey,  and  that  it  had 
been  shown  by  a  recent  survey  that  the  line 
as  run  by  the  resurvey  would  cross  lots  and 
bisect  buildings:  Baker  v.  Mc Arthur,  64  M. 
189. 

And  see  Evidence,  §  818. 

16.  Resurveye  cannot  be  allowed  to  unset- 
tle the  lines  of  town  lots  after  the  lot-owners 
have  established  such  lines  in  accordance  with 
the  stakes  which  they  have  found  planted  or 
recognised  by  authority,  and  in  reliance  on 
which  they  have  purchased :  Mynn  v.  Glenny, 
61  M.  580. 

17.  Where  the  line  between  quarter  sec- 
tions of  land  has  gone  unquestioned  for  a  long 
time  —  as  in  this  case  twenty-three  years  —  it 
ought  not  to  be  disturbed  upon  a  mere  dis- 
agreement between  surveys,  especially  if  the 
later  survey  is  made  under  circumstances  un- 
favorable to  accuracy,  such  as  the  absence  of 
corner  posts  and  witness  trees  and  the  exist- 
ence of  a  boundary  dispute :  Case  v.  Trapp, 
49  M.  59. 
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18.  Old  feiioes  are  strong  evidence  in  fixing 
boundary  lines  as  located  by  the  original  sur- 
vey; and  if  they  have  stood  for  twenty  or 
thirty  years  they  should  be  taken  as  the  true 
lines,  at  least  as  against  a  resurvey  which  as- 
sumes a  starting-point  at  a  certain  street  with* 
out  any  evidence  that  it  was  a  point  fixed  by 
the  original  survey:  Beaubien  v.  Kellogg,  69 
M.S38. 

19.  And  where  a  survey  which  attempted 
to  reproduce  the  original  regarded  the  lines 
of  such  old  fences,  while  a  later  survey,  made 
after  the  fences  had  been  removed,  assumed  a 
starting-point,  it  was  held  that  the  jury  should 
have  been  instructed  to  consider  the  relative 
situations  of  the  fences  in  determining  which 
survey  best  reproduced  the  lines  as  originally 
located:  Ibid. 

20.  It  seem*  that  a  survey  made  much 
earlier  than  another  and  at  a  time  when  the 
old  landmarks  were  more  apt  to  be  found  and 
rightly  located  is  to  be  preferred  as  the  more 
correct:  Wilmarth  v.  Woodcock,  66  M.  881. 

21.  Test  surveys  based  upon  speculative 
starting-points  cannot  be  used  to  fix  a  disputed 
boundary  between  lots  which  can  be  settled  by 
a  proper  construction  of  a  plat:  Reimers  v. 
Quinnin,  49  M.  449. 

22.  A  resurvey  which  starts  from  a  point 
outside  of  and  not  belonging  to  the  immediate 
plan  or  local  system  that  controlled  the  origi- 
nal survey  is  inadmissible  to  show  that  an  old 
fence  is  an  incorrect  boundary:  Burns  v. 
Martin,  45  M.  23. 

23.  Streets  opened,  used  and  acquiesced  in 
form  new  starting-points  in  subsequent  sur- 
veys of  premises  conveyed  with  reference  to  a 
recorded  plat:  Twogood  v.  Hoyt,  43  M.  609; 
Wilmarth  v.  Woodcock,  66  M.  381. 

24.  The  location  of  a  street  that  has  been 
established  and  recognized  for  more  than  ten 
years  cannot  be  shifted  about  by  surveyors: 
Pratt  v.  Lewis,  89  M.  7. 

25.  The  ex  parte  action  of  surveyors  is  not 
entitled  to  credence  and  authority  upon  the 
true  lines  of  a  highway  and  the  fact  of  en- 
croachment: Gregory  v.  Knight,  50  M.  61. 

26.  A  county  surveyor's  certificate  is  not 
evidence  of  the  facts  therein  contained  (H.  S. 
§  616)  unless  it  contains  the  particulars  re- 
quired by  H.  S.  §  619  to  be  entered  in  the  sur- 
veyor's record ;  it  must  show  that  there  was  a 
survey,  for  whom  made,  eta :  Smith  v.  Rich, 
87  M.  549. 

27.  No  presumptions  can  be  based  upon 
the  acts  of  a  county  surveyor  relating  to  offi- 
cial surveys,  unless  the  requirements  of  H.  S. 
§.$  616,  619  have  been  complied  with.  Oral 
evidence  of  his  acts  is  of  no  more  weight  than 


similar  evidence  would  be  concerning  the  acts 
of  any  other  surveyor:  Beeman  v.  Black,  49 
M.  598. 

Parol  evidence  inadmissible  to  vary  survey, 
see  Evidence,  §g  1360,  1261. 

That  survey  of  road  is  an  entirety  so  that 
showiug  part  renders  rest  admissible,  see  Evi- 
dence, §  1053. 

Record  of  sarvey  as  proof  of  line  of  road, 
see  Highways,  §11. 

As  to  proof  of  surveyor's  field-notes,  see 
Evidence,  §  1195. 

That  others  than  surveyors  may  testify  to 
lines,  etc.,  see  Evidence,  §  596. 

That  surveyor's  tax  included  in  a  levy  is 
presumably  lawful,  see  Taxes,  §  75. 


SWAMP  LAJTOS. 
See  Public  Lands,  in. 


TAXES. 

I.  General  principles. 

(a)  What  is  a  tax. 

(b)  The  taxing  power  generally. 

(c)  Purpose  and  object  of  tax. 

(d)  Apportionment  and  uniformity. 

(e)  Strict  compliance. 

(f)  Irregularities   and   defects;  pre- 

sumptions; curative  acts. 

(g)  Specific  taxes. 

II.  What  taxable;  kxemftion& 

(a)  In  general. 

(b)  Taxation  of  railroad  companies. 

(c)  Taxation  of  banks  and  bank  stock. 

(d)  Taxation  of  insurance  companies. 

(e)  Exemptions. 
III.  Assessment. 

(a)  General  matters. 

(b)  Assessors. 

(c)  Locus  of  assessment. 

(d)  To  whom  property  to  be  assessed; 

resident  and  non-resident. 

(e)  Description  of  property. 

(f)  Valuation. 

(g)  Review  of  assessments. 
(h)  Signing  roll;  certificate. 
(i)  Equalization. 

(j)  Re-assessment;  rejection. 
TV.  Levy;  apportionment. 

(a)  In  general. 

(b)  Ascertainment  of  amount;  what 

may  include. 

(c)  Conditions  precedent  to  levy. 

(d)  The  levy;  excess. 

(e)  Apportionment  among  townships. 
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V.  Tax-roll  and  warrant;  extension. 

(a)  Tax-rott. 

(b)  The  warrant;  extension. 
VL  Collection  and  its  incidents. 

(a)  Tax  collectors. 

(b)  Interest  and  penalties. 

(c)  Liens  for  taxes. 

(d)  Payment. 

1.  In  general. 

2.  Recovery  back;  duress;  pro- 

test. 
8.  Lien  for  taxes  paid. 

(e)  Seizure  for  tax;  warrant  and  re- 

turn. 

(f)  Actions  for  unpaid  taxes. 

(g)  Enjoining  collection. 

1.  Jurisdiction ;  when  injunction 

granted. 

2.  Parties. 

8.  Pleading  and  practice, 
(h)  Return  of  delinquent  taxes. 
"VII.  Appropriation;  accounting. 
VIIL.  Sales. 

(a)  Power  to  sell  in  general. 

(b)  Decree;  notice. 

(c)  The  sale;  description. 

(d)  Fraud  of  officers  and  bidders. 

(e)  Effect  of  sale;  certificate. 

(f)  Redemption. 

IX  The  deed;  tax  titles. 

(a)  Validity;  execution. 

(b)  Description  of  the  land. 

(c)  Operation  and  effect. 

(d)  As  evidence;  presumptions. 

(e)  Who  can  rely  upon  tax  titles. 

(f)  Who  may  attack. 

(g)  Limitation  of  actions  with  refer- 

ence to  tax  titles. 

(b)  Quieting  title  under. 

(i)  Relief  against  tax  titles. 

(j)  Reimbursement  of  defeated  pur- 
chaser; lien  as  for  taxes  paid. 

3C  TAX  T-nianw, 

As  to  special  assessments  for  improvements 
in  cities,  etc.,  see  Cities  and  Villages,  g§  108- 
248;  Constitutions,  g§  841,  846-860. 

As  to  the  stamp  tax,  see  Stamps. 

L  General  principles. 
(a)  What  is  a  tax. 

1.  A  tax,  in  the  view  of  Const,  art  14,  is  a 
burden,  charge  or  imposition  for  public  uses : 
Van  Horn  v.  People,  46  M.  188. 

2.  Taxes  are  charges  levied  for  the  support 
of  the  government,  and  their  amount  is  regu- 
lated by  its  necessities:  Bands  v.  Manistee, 
etc  Co.,  128  U.  a  288. 


3.  Taxation  and  eminent  domain  distin- 
guished :  Williams  v.  Detroit,  2  M.  560. 

4.  Assessments  imposed  upon  property  for 
local  improvements  are  taxes:  Ibid.;  Lefevre 
v.  Detroit,  2  M.  686;  Woodbridge  v.  Detroit, 
8  M.  274;  iifote  v.  Detroit,  18  M.  495. 

5.  Taxation  for  general  public  purposes  and 
assessments  for  local  improvements  in  cities 
and  villages  distinguished:  Woodbridge  v. 
Detroit,  8  M.  274. 

6.  Tolls  for  the  use  of  passage  over  land  or 
water  highways  are  not  taxes :  Benjamin  v. 
Manistee  River  Imp.  Co.,  43  M.  628;  Manistee, 
etc  Co.  v.  Sands,  63  M.  503,  123  U.  S.  288. 

7.  The  tax  on  dogs  is  not  a  charge  for  the 
purpose  of  raising  revenue,  but  is  rather  a  po- 
lice regulation  or  a  license :  Van  Horn  v.  Peo- 
ple, 46  M.  183;  Hendrie  v.  Kalthoff,  48  M. 
306. 

8.  Water  rates  paid  by  consumers  are  not 
taxes,  but  assessments  for  water-pipes  laid  in 
front  of  vacant  lots  are:  Jones  v.  Detroit 
Water  Commissioners,  84  M.  273. 

9.  A  license  fee  for  keeping  a  ferry  is  not  a 
tax:  ChUvers  v.  People,  11  M.  43. 

10.  Nor  is  a  fee  charged  for  keeping  meat 
stalls  outside  of  publio  markets :  Ash  v.  Peo- 
ple, 11  M.  847. 

(b)  The  taxing  power  generally. 

11.  The  unrestricted  power  to  tax  includes 
the  power  to  destroy  by  taxation:  Fifield  v. 
Close,  15  M.  505. 

12.  The  power  of  the  state  to  tax  is  ple- 
nary :  Butler  v.  Saginaw  Supervisors,  20  M.  33. 

18.  No  property  is  beyond  tbe  state's  taxing 
power  unless  designedly  and  unequivocally 
put  beyond  it  by  sovereign  power :  Robertson 
v.  State  Land  Office  Com'r,  44  H.  274. 

14.  The  state  may  levy  taxes  until  all  its 
needs  are  supplied:  Attorney-Oeneral  v.  St. 
Clair  Supervisors,  SO  M.  888. 

15.  All  taxes  must  be  authorized  by  the 
state:  Youngblood  v.  Sexton,  82  M.  406. 

18.  The  state  has  the  same  power  to  tax 
corporations  as  it  has  to  tax  individuals,  un- 
less charter  expressly  parts  with  power:  Peo- 
ple v.  Detroit  <fc  P.  R.  Co.,  1  M.  458. 

17.  The  right  to  change  the  methods  or  ex- 
tent of  taxation  always  exists  when  there  is 
no  express  contract  to  the  contrary:  Detroit 
v.  Detroit  <&  H.  P.  R.  Co.,  48  M.  140;  East 
Saginaw  Salt  Manuf.  Co.  v.  East  Saginaw,  18 
Wall.  878. 

18.  Courts  will  not  limit  the  exercise  of  the 
taxing  power  simply  because  methods  are 
harsh,  unreasonable  and  arbitrary :  Robertson 
v.  State  Land  Office  Com'r,  44  M.  274. 
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19.  A  prohibited  business,  may  be  taxed; 
taxation  of  a  business  implies  no  idea  of  spe- 
cial protection :  Youngblood  v.  Sexton,  82  M. 
406;  People  v.  Walling,  58  M.  264. 

20.  The  legislature  cannot  by  mere  direc- 
tion impose  taxes ;  taxation  implies  proceed- 
ings t'»  pais,  in  some  of  which  the  tax-payer 
has  a  right  to  be  heard :  Butler  v.  Saginaw 
Supervisors,  26  M.  33. 

21.  Judicial  proceedings  are  not  necessary 
in  appropriating  property  under  the  power  of 
taxation :  Weimer  v.  Bunbury,  80  M.  201. 

22.  Municipalities  have  no  inherent  right 
to  decide  what  taxes  shall  be  levied  for  local 
government:  Youngblood  v.  Sexton,  83  M. 
406. 

23.  Municipalities  have  no  inherent  power 
of  taxation,  but  take  only  so  much  as  the  state 
sees  fit  to  allow:  People  v.  Salem,  20  M.  453. 

24.  The  burden  is  on  a  municipality  to 
show  grant  of  power  to  levy  tax:  Williams 
v.  Detroit,  3  M.  660. 

25.  Const.,  art.  15,  §  18,  requires  the  legis- 
lature to  restrict  the  power  of  municipalities 
to  tax ;  and  that  body  only  performs  an  im- 
perative duty  when  it  imposes  such  a  limita- 
tion on  a  city :  Wattles  v.  Lapeer,  40  M.  624. 

26.  Provisions  of  §§  22  and  S3  of  the  De- 
troit police  act  (Laws  1865,  p.  89)  held  to  be 
restrictive  of  the  power  of  taxation  within 
the  meaning  of  Const,  art.  15,  §  18:  People 
v.  Mahaney,  18  M.  481. 

27.  A  school  district  cannot  levy  a  tax  ex- 
cept for  a  purpose  specified  by  statute:  Hin- 
man  v.  School  District,  4  M.  168. 

28.  Municipalities  cannot  exercise  or  be  au- 
thorised to  exercise  power  of  taxation  in  aid 
of  private  corporations,  such  as  railroads: 
People  v.  Salem,  20  M.  452;  Bay  City  v.  State 
Treasurer,  28  M.  499;  Thomas  v.  Port  Huron, 
27  M  820. 

29.  If  the  legislature  cannot  impose  a  tax 
directly  it  cannot  authorize  its  imposition  by 
a  vote  of  the  municipality  or  people:  Bay 
City  v.  State  Treasurer,  28  M.  499;  Anderson 
v.  Hill,  54  M.  477. 

As  to  taxation  in  its  relations  to  local  self- 
government,  see  Constitutions,  §§  477-488. 

80.  Power  of  taxation  may  be  exercised 
in  same  statute  with  police  power:  Reith- 
miller  v.  People,  44  M.  280. 

(c)  Purpose  and  object  of  tax. 

As  to  the  constitutional  requirement  that  a 
law  imposing  a  tax  shall  specify  object  to 
which  tax  is  to  be  applied,  see  Constitutions, 
1'3  610-612.     - 


That  the  state  cannot  levy  taxes  in  aid 
of  internal  improvement,  see  CONSTITUTIONS, 
$§  425-482,  579. 

31.  Taxation  must  be  for  a  public  purpose: 
People  v.  Salem,  20  M.  453;  Bay  City  v.  State 
Treasurer,  28  M.  499;  Butler  v.  Saginaw 
Supervisors,  26  M.  22;  Attorney-General  v. 
Bay  Supervisors,  84  M.  46;  Chaffee's  Appeal, 
56  M.  244. 

32.  Tax  imposed  on  a  municipality  solely 
must  not  only  be  for  a  public  purpose,  but 
must  be  for  a  purpose  of  local  interest:  People 
v.  Salem,  20  M.  452. 

33.  The  state  cannot,  by  a  process  of  taxa- 
tion, take  from  an  individual  money  to  supply 
a  mere  local  convenience  or  need :  Park  Com- 
missioners v.  Detroit,  28  M.  228. 

34.  State  may  compel  local  taxation  for 
general  purposes  but  not  for  local  ones: 
Youngblood  v.  Sexton,  82  M  408. 

35.  A  municipal  body  authorized  to  raise 
money  by  tax  cannot  raise  it  for  the  purposes 
or  uses  of  others,  but  must  apply  it  to  public 
uses  under  its  own  control  or  care:  Attorney- 
General  v.  Bay  Supervisors,  84  M.  46. 

36.  Taxation  is  based  upon  some  idea  of 
compensation,  benefit  or  advantage,  direct  or 
indirect,  to  the  person  taxed :  Williams  v.  De- 
troit, 2  M.  660. 

37.  It  is  contrary  to  our  tax  system  to  levy 
taxes  for  the  purpose  of  accumulating  funds 
for  the  future :  Midland  v.  Roscommon,  89  M. 
424. 

88.  It  is  the  policy  of  our  law  to  raise  taxes 
no  faster  than  they  are  likely  to  be  needed: 
Michigan  Land,  etc  Co.  v.  L'Anse,  68  M.  700. 

But  levy  for  highways  contemplated  though 
not  actually  laid  out  is  not  void :  See  High- 
ways, §  lsa 

(d)  Apportionment  and  uniformity. 

39.  Common  burdens  should  be  sustained 
by  common  contributions,  regulated  by  some 
fixed  rule  and  apportioned  according  to  some 
uniform  ratio  of  equality :  Williams  v.  Mayor, • 
3  M  560;  Ryerson  v.  Utley,  16  M.  369. 

40.  The  principle  of  apportionment  lies  at 
the  foundation  of  the  taxing  power:  Wood- 
bridge  v.  Detroit,  8  M.  374 ;  Motz  v.  Detroit, 
18  M.  495;  Chaffee's  Appeal,  56  M.  244. 

41.  Apportionment  according  to  some  rule 
or  basis  is  a  necessary  element  in  all  taxation : 
People  v.  Salem,  20  M.  452;  Bay  City  v.  State 
Treasurer,  28  M.  499;  CaUam  v.  Saginaw,  60 
M.7. 

42.  The  rule  of  apportionment  is  for  the 
legislature  to  determine:  Williams  v.  Detroit, 
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2  M.  560;  Woodbridge  v.  Detroit,  8  M.  274; 
Youngblood  v.  Sexton,  83  M.  406. 

43.  Taxes  cannot  be  imposed  in  disregard 
of  any  rule  of  uniformity:  People  v.  Auditor- 
General,  7  M.  84;  Motz  v.  Detroit,  18  M.  495; 
Bay  City  v.  State  Treasurer,  23  M.  499;  Mer- 
rill v.  Auditor-General,  24  M.  170. 

44.  The  policy  of  the  state  is  to  secure  uni- 
formity and  equality:  Hogelskamp  v.  Weeks, 
87  M.  422. 

45.  A  state  burden  is  not  to  be  imposed 
upon  any  territory  smaller  than  the  whole 
state,  nor  a  county  burden  upon  any  territory 
smaller  or  greater  than  the  county:  People  v. 
Salem.  20  M.  452.  See  Sears  v.  CottreU,  5  M. 
273;  Ryerson  v.  Vtley,  16  M.  269. 

46.  In  general,  county  burdens  must  be 
raised  by  uniform  taxes  on  propeity;  but  a 
city  can  be  authorized  to  raise  by  corporate 
taxes  the  entire  money  required  for  a  court- 
house for  the  county :  Callam  v.  Saginaw,  50 
M.7. 

47.  A  tax  must  be  uniform  in  a  township : 
Michigan  Land,  etc  Co.  v.  Republic,  65  M. 
628. 

48.  Water-pipe  assessments  on  vacant  lots 
must  be  uniform  and  are  not  npportionable  by 
frontage:  Jones  v.  Detroit  Water  Commis- 
sioners, 84  M.  278. 

49.  The  principle  of  uniformity  is  not  in- 
fringed by  exempting  property  from  taxation 
or  by  remitting  taxes :  People  v.  Auditor-Gen- 
eral, 7  M.  84. 

50.  The  tax  on  dogs  (H.  S.  §  2128)  is  an 
exertion  of  the  police  power,  and  is  not  void 
because  not  laid  according  to  any  principle  of 
uniformity  nor  assessed  by  cash  value:  Van 
Horn  v.  People,  46  M.  188. 

61.  The  rule  of  uniformity  forbids  double 
taxation.  No  one  can  be  twice  assessed  upon 
the  cash  value  of  the  same  property  to  defray 
a  public  burden,  but  double  taxation  (not  bear- 
ing on  the  same  person)  is  not  necessarily  un- 
constitutional :  People  v.  Sanilac  Supervisors, 
71  H.  16. 

52.  Taxing  an  individual  owner's  cars  and 
the  railroad  companies  for  earnings,  held  not  to 
be  duplicate  taxation  and  not  to  violate  rule  of 
uniformity:  Comstock  v.  Grand  Rapids,  54  M. 
641. 

53.  Taxes  may  be  levied  on  peculiar  classes 
of  business  or  upon  those  who  are  engaged 
therein,  without  regard  to  valuation  or 
amount  of  business  done :  Walcott  v.  People, 
17  M.  68;  Kitson  v.  Ann  Arbor,  26  M.  325; 
Youngblood  v.  Sexton,  82  M.  406. 

As  to  apportionment,  etc.,  of  assessments 
for  local  improvements  and  condemnations, 


see  CoNSTTrunowB,  | 
§§  209-228,  855-357. 


846-360;  CITIES,  ETC., 


(e)  Strict  compliance. 

54.  The  authority  to  tax  being  fixed  by  the 
statute  must  be  strictly  pursued:  Case  v. 
Dean,  16  M.  12. 

66.  The  statutory  mode  of  levy  and  collec- 
tion must  be  followed:  Ryerson  v.  Laketon, 
52  M.  509. 

56.  Statutes  for  the  assessment  and  collec- 
tion of  taxes,  as  to  what  they  require  to  be 
done  for  the  protection  of  the  tax-payer,  are 
mandatory,  and  cannot  be  regarded  as  direct- 
ory merely:  Clark  v.  Crane,  5  M.  151. 

57.  All  legislative  provisions  adopted  for 
the  protection  of  the  .tax-payer  and  to  shield 
him  from  unequal  and  unjust  burdens  are 
mandatory:  Sibley  v.  Smith,  2  M.  486;  Steck- 
ert  v.  East  Saginaw,  22  M.  104;  Seymour  v. 
Peters,  67  M.  415. 

68.  Those  provisions  of  the  tax  laws  a 
departure  from  which  would  be  prejudicial 
to  the  owners  of  the  property  taxed  cannot  be 
held  to  be  merely  directory :  Houghton  County 
v.  Auditor-General,  41  M.  28. 

59.  A  tax  is  void  unless  all  the  essential 
conditions  and  requirements  precedent  to  its 
levy  have  been  observed:  Scofield  v.  Lansing, 

17  M.  437. 

60.  Enactments  prescribing  the  course  of 
proceedings  in  tax  matters  cannot  be  consid- 
ered as  directory  merely,  and  not  mandatory, 
where  that  which  is  required  to  be  done  is  in 
the  nature  of  a  condition  precedent  to  subse- 
quent action :  Hoyt  v.  Bast  Saginaw,  19  M.  39. 

61.  Statutory  provisions  in  relation  to  the 
description  of  property  for  purposes  of  taxa- 
tion and  deeds  on  tax-sales  are  mandatory : 
Amberg  v.  Rogers,  9  M.  832;  King  v.  Potter, 

18  M.  134. 

62.  All  statutes  are  mandatory  which  ex- 
pressly or  by  implication  limit  the  amount  of 
taxes  that  may  be  levied :  Boyce  v.  Sebring, 
66  M.  210. 

63.  One's  title  to  his  property  cannot  be  di- 
vested under  the  tax  law  without  full  compli- 
ance with  all  the  substantial  requirements  of 
the  statute:  Maxwell  v.  Paine,  53  M.  80. 

64.  The  statutory  requirement  as  to  assess- 
ment at  cash  value  cannot  be  dispensed  with : 
Hogelskamp  v.  Weeks,  37  M.  422. 

65.  In  order  to  invalidate  a  tax  for  non- 
compliance with  a  requirement  that  is  direct- 
ory, it  must  be  shown  that  injury  has  resulted 
therefrom  to  the  person  assessed :  Fay  v.  Wood, 
65  M.  390. 
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(f)  Irregularities  and  defects;  presump- 
tions; curative  acts. 

66.  A  tax  is  not  invalidated  by  omissions 
or  irregularities  in  assessment,  etc.,  that  are 
not  jurisdictional  or  prejudicial  (H.  S.  §  1165; 
§84 of  act9of  1882;  §89  of  act  153  of  1885): 
Pillsbury  v.  Auditor-General,  26  M.  345; 
Stockle  v.  Silsbee,  41  M.  615;  Peninsula  Iron 
Co.  v.  Crystal  Falls,  60  M.  510;  Petrie  Lum- 
ber Co.  v.  Collins,  66  M.  64 ;  Michigan  Dairy 
Co.  v.  McKinlay,  70  M.  574  (June  8,  '88);  HiU 
v.  Graham,  72  M.  —  (Nov.  28,  '88). 

67.  Said  H.  S.  §  1165  should  receive  a  con- 
struction carrying  out  the  evident  intent  of 
the  legislature:  Albany,  etc  Mining  Co.  v. 
Auditor-General,  87  M.  891. 

68.  An  error  which  does  not  tend  to  in- 
crease a  tax,  but  rather  to  reduce  it  below  its 
due  proportion,  constitutes  no  injury  to  the 
tax-payer,  and  cannot  be  set  up  by  him  as  a 
ground  for  invalidating  a  sale :  Case  v.  Dean, 
16  M.  12. 

60.  Where  one's  property  has  been  seized 
upon  items  inserted  in  the  collection  roll  un- 
officially and  without  authority  of  law,  the 
error  is  not  cured  by  H.  S.  §  1165 :  Ferton  v. 
Feller,  88  M.  199. 

70.  The  tax-collector's  failure  to  sign  and 
verify  his  return  of  unpaid  taxes  is  not  a ' '  want 
of  matter  of  form  in  any  matter  not  affecting 
the  merits  of  the  case : "  Upton  v.  Kennedy,  86 
M.  215. 

71.  H.  S.  §  1165  requires  that  a  tax  be  pre- 
sumed to  have  been  legally  assessed  until  the 
contrary  is  affirmatively  shown:  Hunt  v. 
Chopin,  42  M.  24. 

72.  Where  the  board  of  supervisors  had 
ordered  state  and  county  taxes  spread  upon 
the  rolls,  it  was  held  that  the  fact  that  town- 
ship, school  and  highway  taxes  were  added 
by  the  supervisor  without  the  direction  of  the 
board  would  not  invalidate  the  tax-title  unless 
it  was  affirmatively  shown  that  they  were  not 
duly  authorized :  Ibid. 

73.  A  township  tax  exceeding  the  amount 
voted  by  the  township  may  be  sustained  on 
the  presumption  that  the  township  board  had 
exercised  its  statutory  right  to  increase  the 
amount,  if  there  is  no  showing  to  the  con- 
trary: Silsbee  v.  Stockle,  44  M.  561. 

74.  A  bridge  and  highway  tax  is  not  to  be 
presumed  invalid  for  exceeding  the  percentage 
on  the  assessed  valuation  allowed  by  law,  if  it 
does  not  also  appear  that  it  was  not  authorized 
under  H.  8.  §  483,  subd.  15,  by  the  board  of 
supervisors:  Stockle  v.  Silsbee,  41  M.  615. 

76.  A  surveyor's  tax  included  in  a  town- 
ship levy  is  presumptively  lawful,  as  EL  S. 
Vol.  n— 88 


§  624  allows  such  a  burden  in  some  cases  upon 
particular  parcels  of  land  to  meet  the  cost  of 
their  survey:  Silsbee  v.  Stockle,  44  M.  561. 

76.  A  tax-title  cannot  be  held  invalid  on  the 
ground  merely  that  some  of  the  lands  in  the 
township  were  not  assessed  for  taxes  for 
the  year,  where  there  is  no  showing  that  such 
lands  were  worth  anything  during  that  time, 
and  where,  on  the  other  band,  certain  classes 
of  real  estate  were  exempt  from  taxation.  It 
will  be  presumed  that  the  assessors  did  their 
duty  in  omitting  the  lands :  Perkins  v.  Nugent, 
45  M.  156. 

77.  It  was  formerly  presumed  that  if  a 
paper  required  in  tax  proceedings  —  e.  g.,  a 
certificate  necessary  to  authorize  a  tax  for 
a  county  agricultural  society — could  not  be 
found  in  the  proper  place,  such  paper  never 
existed ;  and  such  presumption  stood  until  re- 
butted :  Ball  v.  Kellogg,  16  M.  185. 

78.  But  now,  under  H.  8.  §  1165,  the  pre- 
sumption is  the  other  way:  Bogdskamp  v. 
Weeks,  87  M.  422. 

79.  A  tax  in  aid  of  a  county  agricultural 
society  is  sustained  by  the  presumption  that 
the  proper  certificate  was  presented  by  its  offi- 
cers to  the  board  of  supervisors:  Silsbee  v. 
Stockle,  44  M.  661. 

80.  And  such  presumption  is  not  rebutted 
by  a  supervisor's  testimony  that  he  had  no 
recollection  whether  the  certificate  had  been 
presented  to  the  board  or  not:  Ibid. 

81.  A  finding  that  a  highway  commis- 
sioner's report  to  the  township  board  is  "not 
to  be  found  "  is  not  sufficient  to  rebut  the  pre- 
sumption raised  by  H.  8.  §  1165  that  it  was 
made:  Stockle  v.  Silsbee,  41  M.  615. 

82.  The  presumption  raised  by  H.  8.  §  1165 
that  a  necessary  paper  was  attached  to  a  roll 
is  overcome  where  roll  appears  with  paper  un- 
signed :  Dickison  v.  Reynolds,  48  M.  158. 

88.  Ejectment  was  brought  against  a  tax 
purchaser  of  land  which  was  taxed  at  $1.63 
but  was  sold  for  a  charge  of  $1.94.  The  record 
did  not  show  whether  the  additional  82  cents 
was  charged  as  a  penalty  under  the  name  of 
interest  or  for  some  other  purpose;  and  it  did 
not  exclude  the  possibility  that  it  was  made  up 
of  legitimate  charges  for  the  cost  of  advertis- 
ing, sale  and  conveyance.  Held  that,  in  the 
absence  of  a  clear  showing  to  the  contrary,  it 
would  be  assumed  that  the  charge  was  law- 
fully made:  Drennan  v.  Beierlein,  49  M. 
272. 

Further  as  to  presumptions  in  favor  of  tax- 
deeds,  see  infra,  IX,  (d). 

84.  The  legislature  can  cure  irregularities 
in  proceedings  for  the  assessment  and  collec- 
tion of  any  taxes  that  are  authorized  by  law ; 
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bat  a  curative  statute  cannot  make  a  void  tax 
a  lien :  Hart  v.  Henderson,  17  M.  218. 

85.  A  sale  which,  in  the  contemplation  of 
H.  8.  §  1165,  is  to  be  upheld  must  be  one  made 
as  required  by  law,  and  effectuated  by  such  a 
deed  as  the  law  contemplates,  having  a  lawful 
return  to  support  it.  A  sale  based  on  the  tax 
collector's  unsigned  and  unsworn  return  is 
void :  Upton  v.  Kennedy,  86  M.  315. 

88.  The  tax  law  of  1869,  as  its  title  indi- 
cates, was  passed  to  regulate  the  assessment, 
collection,  etc.  of  taxes  for  the  future;  and, 
therefore,  §  164  thereof  (H.  S.  §  1166)  was  not 
intended  to  relate  to  and  make  good  sales 
previously  made:  Clark  v.  Hall,  19  M.  856; 
Seymour  v.  Peters,  67  M.  415. 

87.  A  tax  void  for  want  of  jurisdiction  to 
levy  it  cannot  be  validated  by  statute :  House- 
man v.  Kent  Circuit  Judge,  58  M.  864. 

88.  An  assumed  tax  must  be  a  tax  in  fact, 
or  it  cannot  be  validated  by  a  statute;  if  what 
has  been  levied  under  the  name  of  a  tax  is  a 
mere  arbitrary  demand,  tbe  legislature  can- 
not indirectly  compel  its  payment :  Sinclair 
v.  Learned,  51  M.  335. 

89.  Statutory  legalization  of  a  tax-roll  and 
healing  defects  therein  cannot  affect  an  ex- 
isting judgment  in  trespass  against  officers 
for  seizure  and  sale:  Moser  v.  White,  29  M.  69. 

90.  The  legislature  may  enact  that  omis- 
sion of  or  defects  in  certificate  to  assessment 
roll  shall  not  prejudice  tax:  Sinclair  v. 
Learned,,  51  M.  885. 

91.  But  an  assessment  roll  bearing  a  de- 
fective certificate  cannot  be  legalized  after 
•ale  made  and  suit  brought  therefor:  Danielle 
v.  Watertoum,  61  M.  614. 

92.  Nor  can  a  sale  made  under  a  statute 
that  could  not  authorize  it  be  retrospectively 
validated:  Hall  v.  Perry,  72  M.  —  (Nov. 
1,  '88). 

98.  Notwithstanding  the  curative  provis- 
ions of  H.  S.  §  1165,  a  tax-sale  for  a  sum  that 
includes  an  illegal  levy  with  other  taxes  that 
are  legal  is  void:  Silsbee  v.  Stockle,  44  M. 
661. 

94.  Whether  an  assessment  in  one  town- 
ship of  lands  in  another  can  be  cured  by  a 
subsequent  statute  is  doubtful ;  acts  865  and 
866  of  1879,  pp.  168,  169,  held  not  to  attempt 
to  legalize  such  an  assessment:  Taylor  v. 
Youngs,  48  M.  268. 

95.  A  statute  directing  the  board  of  super- 
visors to  levy  certain  taxes  for  the  payment  of 
certain  orders,  taxation  for  which  had  become 
impracticable  by  reason  of  judicial  decisions, 
was  not  regarded  as  a  curative  statute  and 
was  held  invalid:  Butler  v.  Saginaw  Super- 
visors, 26  M.  22. 


(g)  Specific  taxes. 

98.  Specific  taxes  are  such  as  are  laid  upon 
certain  classes  of  business  or  pursuits :  Jones 
v.  Detroit  Water  Commissioners,  84  M.  276. 

97.  Assessments  for  water  pipes  laid  in 
front  of  vacant  lots  are  not  specific  taxes: 
Ibid. 

98.  Specific  taxes,  which,  though  levied  by 
general  law,  are  devoted  to  local  purposes,  are 
not  state  taxes  such  as  Const.,  art.  14,  §  1,  re- 
quires to  be  applied  to  educational  uses: 
Toungblood  v.  Sexton,  82  M.  406. 

99.  Specific  taxes  other  than  those  enumer- 
ated in  Const.,  art.  14,  §  10,  may  be  imposed: 
Walcott  v.  People,  17  M.  68. 

100.  Specific  taxes  may  be  imposed  not 
only  upon  domestic  but  upon  foreign  corpora- 
tions ;  also  upon  partnerships  and  the  business 
of  individuals :  Ibid. 

101.  Local  specific  taxes  may  be  imposed 
on  a  business  or  occupation:  Kitson  v.  Ann 
Arbor,  26  M,  825;  Toungblood  v.  Sexton,  82 
M.  406. 

102.  Specific  taxes  may  be  levied  upon 
business  as  such  without  regard  to  valuation : 
Walcott  v.  People,  17  M.  68;  Kitson  v.  Ann 
Arbor,  26  M.  325. 

108.  An  act  imposing  a  specific  tax  is  not 
void  for  not  providing  for  the  appropriation 
of  the  tax  where  that  is  fixed  by  Const,  art 
14,  §  1 :  Walcott  v.  People,  17  M.  68. 

104.  A  specifio  tax  obliging  mining  com- 
panies to  pay  more  upon  mineral  obtained  in 
the  state  and  exported  unsmelted  than  on  that 
which  is  smelted  here  is  void:  Jackson  Min- 
ing Co.  v.  Auditor-General,  82  M.  488. 

106.  State  cannot  tax  the  business  of  im- 
porting, etc.,  liquors  at  wholesale  into  this 
state:  Walling  v.  Michigan,  116  U.  S.  446  (re- 
versing People  v.  Walling,  68  M,  264).  See 
Constitutions,  §§  400-402. 

106.  The  specific  tax  imposed  by  H.  S. 
§  8719  on  gross  receipts  within  the  state  of 
foreign  express  companies  is  valid :  Walcott  v. 
People,  17  M.  68. 

As  to  specific  taxes  on  railroads,  banks,  etc., 
see  infra,  II,  (b),  (c),  (d). 

As  to  taxes  upon  liquor  dealers,  eta,  see 
iNTonoATiNa  Liquors,  §§  6-14,  26-28,  101- 
109;  Mandamus,  §§  196,  206. 

Appeal  from  assessment  of  specifio  taxes, 
see  infra,  §  244. 

II.  What  taxable;  exemptions. 
(a)  In  general. 

107.  A  vessel  enrolled  and  licensed  or  reg- 
istered under  the  United  States  navigation 
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laws  does  not,  by  engaging  in  business  within 
a  state,  become  subject  to  its  taxing  power  if 
its  owner  is  a  non-resident :  Roberts  v.  Charle- 
voix, 60  M.  197. 

108.  Vessels  belonging  to  a  non-resident 
corporation,  but  lying  in  a  harbor  of  this  state, 
are  not  taxable  under  the  statute  of  1885 ;  and 
the  fact  that  they  are  taxed  improperly  does 
not  prevent  a  resident  owner  of  stock  in  such 
corporation  from  being  assessed  for  such  stock 
in  the  township  where  he  resides :  Qraham  v. 
St  Joseph,  67  M.  653. 

100.  Interest  acquired  under  contract  made 
by  the  state  may  be  subjected  to  taxation ;  so 
held  of  interest  acquired  under  certificate  of 
purchase  of  state  swamp  lands :  Robertson  v. 
State  Land  Office  Com'r,  44  M.  374. 

110.  Lands  in  Michigan  for  which  patent 
certificates  had  been  issued  by  the  federal 
land-office  were  held  liable  to  state  taxation 
at  their  full  value  as  the  property  of  the  pur- 
chaser, though  no  patent  had  been  issued: 
Carroll  v.  Safford,  8  How.  (TJ.  a)  441. 

111.  Railroad-grant  lands  are  taxable  after 
the  state  has  executed  its  trust  and  after  the 
railroad  company  has  perfected  its  title  and 
acquired  the  right  to  sell :  Tucker  v.  Ferguson, 
22  Wall.  (U.  8.)  527. 

112.  Manuscript  books  of  abstracts  of  land 
titles  are  .not  taxable :  Perry  v.  Big  Rapids,  67 
M.  146. 

118.  Securities  —  e.  g.,  mortgages  —  repre- 
senting values  may  be  taxed,  while  at  the 
same  time  the  land  is  also  taxed:  Pteopte  v. 
Sanilac  Supervisors,  71  M.  16. 

114.  Act  262  of  1887,  providing  for  report- 
ing of  mortgages  by  the  registers  of  deeds  to 
the  supervisors  and  assessing  officers,  sustained : 
Ibid. 

115.  Where  one  owns  oars  which  he  is  ac- 
customed to  load  with  his  goods  and  then  to 
have  them  moved  for  him  by  railroad  com- 
panies at  agreed  rates,  he  must  pay  taxes 
thereon,  although  such  companies  are  taxed 
in  respect  of  their  own  earnings;  here  is  no 
duplicate  taxation :  Comstock  v.  Grand  Rap- 
ids, 54  M.  641. 

116.  And  such  cars  are  assessable  to  the 
owner  by  value;  the  special  tax  imposed  by 
H.  a  §  1229  on  freight  lines  or  oar-loaning 
companies  does  not  apply,  although,  in  fixing 
the  compensation,  the  railroad  companies 
allow  such  owner  for  wheelage :  Ibid. 

117.  The  business  of  dealing  in  intoxicat- 
ing liquors  is  taxable  even  while  the  constitu- 
tion forbids  licensing  the  liquor  traffic ;  a  tax 
is  not  a  license:  Toungblood  v.  Sexton,  83  M 
406;  People  v.  Walling,  68  M.  264. 


(b)  Taxation  of  railroad  companies. 

118.  The  state  cannot  tax  gross  receipts  of 
railroads  for  carriage  of  freights  and  passen- 
gers into,  out  of  or  through  its  limits :  Fargo 
v.  Stevens,  121  U.  S.  280  (reversing  Fargo  v. 
Auditor-General,  57  M  598).  See  Constitu- 
tions, §§  408-405.  i  ' 

119.  The  Lake  Shore  &  Michigan  Southern 
Railroad  Company  is  not  a  corporation  formed 
under  the  general  railroad  law,  and  as  to  that 
portion  of  its  road  in  Michigan  it  is  taxable  on 
the  basis  defined  in  the  special  charter  of  the 
Michigan  Southern  Railroad  Company,  which, 
with  the  Northern  Indiana  Railroad  Company, 
with  which  it  was  authorized  to  consolidate, 
with  no  change  of  taxation,  forms  a  part  of  « 
the  Lake  Shore  &  Michigan  Southern  Com- 
pany: State  Treasurer  v.  Auditor-General,  46 

M.  324. 

120.  A  state  cannot  tax  the  whole  track 
and  equipments,  the  gross  earnings  or  the  en- 
tire capital  stock  of  a  road  which  lies  partly 
without  its  boundaries  and  is  partly  operated 
in  other  states.  It  can  only  tax  that  part  of 
the  road  property  which  lies  within  its  juris- 
diction, or  the  proportion  of  stock  represent- 
ing that  part  of  the  road :  Ibid. 

121.  A  foreign  railroad  corporation  formed 
by  the  consolidation  of  lines  partly  within  and 
partly  without  the  state  is  not  to  be  taxed, 
under  the  tax  law  of  1883,  as  if  its  roads  con- 
stituted a  single  line  that  ran  partly  without 
the  state  and  derived  its  powers  from  the 
state  law.  It  is  taxable  only  in  proportion  to 
its  Michigan  road :  Chicago  <fc  N.  W.  R.  Co., 
v.  Auditor-General,  58  M.  79. 

122.  A  railroad  company  incorporated  prior 
to  the  revision  of  the  statutes  in  1846,  whose 
charter  is  silent  as  to  taxation,  is  liable  to  pay 
the  specific  tax  imposed  by  R.  S.  ch.  21,  §  5, 
p.  121:  People  v.  Detroit  A  P.  R.  Co.,  1  M 
458. 

128.  Under  the  charter  of  the  Michigan 
Southern  Railroad  Company  —  which  sub- 
jects the  company  to  an  annual  tax  of  three- 
fourths  of  one  per  cent,  upon  its  capital  stock 
paid  in,  including  the  $500,000  purchase 
money,  and  also  upon  all  loans  made  to  the 
company  for  the  purpose  of  constructing  their 
road,  or  purchasing,  constructing,  chartering 
or  hiring  of  steamboats  authorized  by  the 
charter — the  company  cannot  claim  exemp- 
tion from  taxation  on  sums  of  money  paid  out 
for  commissions  and  other  expenses  attending 
the  sale  of  its  bonds  and  the  obtaining  of  loans : 
Michigan  Southern  A  N.  I.  JB.  Co.  v.  Auditor- 
General,  9  M.  448. 
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124.  Nor  can  the  said  company  claim  ex- 
emption from  taxation  upon  any  sum  of 
money  borrowed  by  it  and  afterwards  loaned 
upon  worthless  securities,  whereby  it  became 
lost  to  the  company:  Ibid. 

125.  But  a  deduction  from  the  taxable 
amount  should  be  made  of  bonds  of  the  said 
company  which  were  loaned  and  for  which 
worthless  securities  were  afterwards  received 
in  payment:  Lake  Shore  &  M.  S.  R.  Co.  v. 
People,  46  M.  193.  (The  company  was  held 
liable  to  taxation  upon  this  item  in  People  v. 
M.  S.  <fc  N.  I.  R.  Co.,  4  M.  898,  upon  the  facts 
as  there  presented,  upon  the  presumption  that 
the  bonds  received  were  the  equivalent  of 
those  issued ;  but  in  M.  S.  <fc  N.  I.  R.  Co.  v. 
Auditor-General,  9  M.  448,  where  it  affirma- 
tively appeared  that  the  bonds  received  were 
of  no  value,  the  court  was  equally  divided.) 

126.  The  discount  on  lands  sold  at  less  than 
par  should  also  be  deducted  from  the  taxable 
amount:  L.  S.  &  M.  S.  R.  Co.  v.  People,  46  M. 
198.  (The  court  held  otherwise  in  4  M.  898, 
and  was  equally  divided  on  the  question  in 
9M.448.) 

127.  No  deduction  should  be  made  for  the 
8,000  shares  of  capital  stock  alleged  by  the 
company  to  have  been  distributed  as  a  bonus 
among  the  original  stockholders  without  any 
consideration  being  received  therefor — the 
allegation  not  being  sustained  by  the  facts  in 
the  case:  4  M.  398;  9  M.  448. 

128.  Stock  dividends  and  issues  of  stock 
proportioned  to  that  previously  held  by  share- 
holders must  stand  on  the  same  footing  with 
original  stock,  and  should  be  taxed  as  far  as 
it  is  considered  paid  in :  L.  S.  <fc  M.  S.  R.  Co. 
v.  People,  46  M.  193. 

129.  The  act  authorizing  the  consolidation 
of  the  Michigan  Southern  Railroad  Company 
with  the  Northern  Indiana  Railroad  Company 
provides  that  said  corporation  shall  continue 
subject  to  the  same  rate  of  tax  as  though  such 
consolidation  should  not  take  place ;  and  the 
amount  of  its  capital  and  loans  thereafter, 
upon  which  such  taxation  should  be  paid, 
should  be  such  portion  of  its  capital  and  loans 
as  is  actually  employed  in  the  state  of  Mich- 
igan. It  was  held  that  the  act  of  consolida- 
tion was  not  designed  to  change  the  principle 
of  taxation  fixed  by  the  original  charter  of 
the  Michigan  company,  but  that  all  the  stock 
and  loans  formerly  taxable  were  to  continue 
taxable  without  diminution  by  losses  or  un- 
productiveness. And  that  therefore  no  de- 
duction can  be  made  from  the  amount  taxable 
for  the  cost  of  steamboats  destroyed  by  acci- 
dent, or  lying  idle  within  the  limits  of  another 
state  and  taxable  there.    The  term  "actually 


employed  in  the  state  of  Michigan,"  in  the  act 
of  consolidation,  has  no  reference  to  the  actual 
use  of  the  property  purchased  by  the  company, 
but  is  merely  designed  to  distinguish  the  Mich- 
igan investment  from  the  Indiana  investment: 
If.  S.  &  N.  I.  R.  Co.  v.  And.  Gen.,  9  M.  448. 

130.  The  tram-railway  act  prescribes  the 
rate  and  manner  of  taxing  such  railway  com- 
panies, but  elsewhere  provides  that  the  act 
may  be  at  any  time  amended  or  repealed, 
though  this  shall  not  alter  the  corporate  rights 
of  companies  formed  under  it.  The  subse- 
quent tax  law  changed  the  mode  of  taxation, 
but  the  other  clause  was  not  disturbed.  Held, 
that  the  companies  came  within  the  tax  law, 
and  that  the  term  corporate  rights,  used  alone, 
meant  only  such  essential  and  fundamental 
rights  as  attach  to  corporations,  and  did  not 
include  incidental  privileges  and  immunities, 
such  as  a  special  standard  of  taxation :  Detroit 
Street  R.  Co.  v.  Guthard,  51  M  180. 

131.  H.  S.  §8516  (repealed  by  act  6  of  1S82), 
which  provided  that  the  specific  tax  therein 
laid  should  be  "  in  lieu  of  all  other  taxes  upon 
all  the  property  of  "  a  company  formed  under 
the  tram-railway  act,  precluded  ordinary  taxa- 
tion on  property  assessed,  but  did  not  preclude 
liability  to  pay  the  tax  on  dogs  imposed  by 
§  2183:  Hendrie  v.  Kalthoff,  48  M.  306. 

132.  Where  a  statute  requires  a  corpora- 
tion to  be  taxed  at  a  certain  rate  upon  its 
capital  and  on  loans  employed  in  the  state, 
and  the  auditor-general  merely  computes  the 
amount  of  the  tax  on  the  basis  of  reports 
made  to  him  by  the  company,  but  without 
passing  judgment  upon  their  correctness,  the 
state  is  not  precluded  from  enforcing  payment 
of  the  correct  amount:  Lake  Shore  <fc  M.  S. 
R.  Co.  v.  People,  46  M.  193. 

133.  A  foreign  company  with  which  a 
local  one  had  been  consolidated  reported  its 
receipts  in  gross,  without  discriminating  be- 
tween its  own  roads  and  roads  leased  by  it, 
and  was  assessed  as  if  it  constituted  a  single 
line.  Held,  that  it  was  not  estopped  by  the 
report  from  disputing  the  assessment:  Chi- 
cago <fc  N.  W.  R.  Co.  v.  Auditor-General,  58 
M.79. 

134.  Where  a  statute  after  laying  upon  a 
railroad  company  a  specific  annual  tax  of  one 
per  cent,  on  the  cost  of  the  road,  and  reserv- 
ing a  right  to  impose  a  further  tax  upon- gross 
earnings,  enacted  that  "  the  above  several 
taxes  shall  be  in  lieu  of  all  other  taxes  to 
be  imposed  within  "  the  state,  held,  that  the 
statute  imposed  a  tax  in  reference  to  the  rail- 
road itself,  and  did  not  preclude  the  taxation 
of  lands  owned  by  the  company  not  used  or 
necessary  in  operating  the  road,  but  which  it 
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had  mortgaged  to  pay  the  cost  of  building  the 
road,  and  which  it  was  holding  for  sale: 
Tucker  v.  Ferguson,  23  Wall.  (U.  S.)  627. 

(c)  Taxation  of  banks  and  lank  stock. 

185.  Under  a  statute  providing,  as  the  tax 
law  of  1883  provided,  that,  except  as  to  real 
estate,  all  taxation  of  state  banks  shall  he 
against  the  shareholders,  a  savings  bank  is 
not  liable  to  taxation  as  a  corporation  for  its 
bank  fixtures  and  surplus  of  property  beyond 
its  nominal  capital  stock,  where  its  sharehold- 
ers have  been  taxed  upon  their  shares :  Lena- 
wee County  Savings  Bank  v.  Adrian,  66  M.  273 
(June  9,  '87). 

136.  Specific  taxation  by  the  state  of  na- 
tional banks  upon  capital  stock  paid  in  is  void : 
Smith  v.  First  National  Bank,  17  M.  479; 
First  National  Bank  v.  Watkins,  21  M.  488. 

187.  U.  S.  Bev.  St.  §5219,  which  allows  state 
taxation  of  national  bank  stock  if  at  no  greater 
rate  than  is  assessed  upon  other  moneyed  cap- 
ital in  the  hands  of  citizens  of  the  state,  is  not 
infringed  by  the  provisions  of  H.  S.  §  1003, 
providing  merely  for  deduction  of  debts  from 
credits,  and  not  allowing  shareholders  to  de- 
duct the  amount  of  their  debts  from  the  value 
of  their  stock :  First  National  Bank  v.  St.  Jo- 
seph. 46  M.  526. ' 

138.  H.  S.  §  1008,  providing  for  the  taxa- 
tion of  national  bank  stock  in  the  township  or 
city  where  the  bank  is  located,  except  that 
where  a  stockholder  resides  in  another  town- 
ship in  the  same  county  he  is  taxable  in  his 
own  township,  is  valid :  Howell  v.  Cassopolis, 
35  M.  471. 

139.  And  a  village  (Cassopolis)  charter  in 
authorizing  the  taxation  of  "  all  property,  real 
and  personal,  within  the  limits  of  said  vil- 
lage," not  exempt  from  taxation,  for  county 
and  township  purposes,  does  not  allow  the 
village  to  tax  the  shares  of  bank  stockholders 
who  reside  in  another  township  in  the  same 
county:  Ibid. 

(d)  Taxation  of  insurance  companies. 

140.  A  mutual  life  insurance  company  un- 
dertook to  insure  at  actual  cost,  but  set  down 
in  its  policies  a  maximum  premium  exceeding 
the  usual  annual  cost,  and  adjusted  the  mat- 
ter by  allowing  an  offset  to  the  premium  each 
year  of  an  amount  equal  to  the  excess  of  the 
maximum  premiums  of  the  year  before  over 
the  actual  cost  of  insurance  for  that  year; 
held,  that  the  amount  upon  which  is  levied 
the  state  specific  tax  of  three  per  cent,  on  the 
premiums  collected  by  the  company  in  Michi- 
gan is  the  sum  of  the  maximum  annual  pre- 


miums as  set  down  in  the  policies  so  collected, 
and  not  merely  the  cash  balance  actually  paid 
over  to  the  company :  Connecticut  Mutual  Life 
Ins.  Co.  v.  State  Treasurer,  81  M.  6. 

141.  H.  S.  §  4312,  authorizing  a  tax  to  be 
collected  both  on  premiums  received  and  on 
such  as  within  the  year  "shall  have  been 
agreed  to  be  paid  (sic)  for  any  insurance  ef- 
fected or  agreed  to  be  effected  or  procured," 
is  held  to  prescribe  a  substantially  different 
basis  of  taxation  from  that  supplied  by  C.  L. 
1871,  §  2951  (see  H.  S.  §  4231),  which  author- 
ized taxation  only  on  "  all  premiums  received 
in  cash  or  otherwise."  The  later  rule  sup- 
plants the  earlier  for  future  cases:  Ibid. 

(e)  Exemptions. 

142.  A  corporate  charter  containing  no 
stipulation  promising  exemption  from  taxa- 
tion does  not  preclude  subsequent  legislation 
imposing  a  tax :  People  v.  Detroit  A  P.  B.  Co., 
Ill  458. 

143.  The  exercise  by  the  legislature  of 
power  (if  such  power  exists)  to  grant  a  perpet- 
ual exemption  from  taxation  will  not  be  as- 
sumed in  any  case  unless  the  language  em- 
ployed admits  of  no  doubt :  East  Saginaw  Salt, 
etc  Co.  v.  East  Saginaw,  19  M.  259. 

144.  A  statute  exempting  lands  of  a  rail- 
road company  from  taxation  is  not  a  contract 
unless  based  on  a  consideration;  if  not  so 
based,  it  is  revocable  at  pleasure ;  and  the  pre- 
sumptions are  against  the  existence  of  a  con- 
tract for  exemption:  Tucker  v.  Ferguson,  28 
Wall.  (U.  S.)  527. 

145.  A  statute  exempting  from  taxation 
property  employed  in  a  certain  manufacture, 
when  made  by  way  of  bounty  to  encourage 
such  manufacture,  is  subject  to  repeal :  East 
Saginaw  Salt,  etc  Co.  v.  East  Saginaw,  19 
M.  259,  18  WalL  (D.  &)  878. 

146.  Legislation  exempting  for  a  limited 
period  unsold  state  swamp  lands  given  in  aid 
of  a  canal  or  of  a  railroad  is  valid ;  nor  can 
the  courts  inquire  into  the  consideration  for 
legislative  exemption  from  taxation:  People 
v.  Auditor-General,  7  M.  84;  Chippewa  Su- 
pervisors v.  Auditor-General,  65  M.  408. 

147.  Whether  an  agreement  for  a  sale  of 
lands  by  the  usual  executory  contract  —  the 
title  to  be  conveyed  when  the  purchase  price 
is  paid  —  constitutes  a  sale  within  the  mean- 
ing of  the  act  of  the  legislature  of  Feb.  18, 
1858,  exempting  lands  donated  for  the  con- 
struction of  the  Sault  St.  Marie  Canal  from 
taxation  for  five  years,  except  as  to  any  por- 
tion sold,  quere:  People  v.  Auditor-General,  1 
M.  84. 


Digitized  by 


Google 


598 


TAXES,  II  (e),  in  (a). 


'  148.  In  act  86  of  1873,  authorizing  the  board 
of  control  of  state  swamp  lands  to  make  an 
appropriation  of  such  lands  in  aid  of  a  railroad, 
"  the  full  power  and  authority  over  said  lands, 
the  reservation  necessary,  and  the  privileges 
requisite  in  the  application  of  such  lands  to 
such  a  purpose "  were  given,  with  a  proviso 
that  the  lands  should  become  taxable  as  soon 
as  earned.  Held,  that  the  intent  was  clear 
that  the  board  could  contract  to  exempt  from 
taxation  such  lands  while  unsold :  Chippewa 
Supervisors  v.  Auditor-General,  65  M.  408. 

149.  Said  act  of  1878  was  entitled  so  as  to 
cover  the  exemption  clause,  nor  was  the 
amendatory  act  of  1875  (p.  119)  a  departure 
from  the  former  statute  so  as  to  render  the 
title  inapplicable :  Ibid.  , 

150.  The  compaot  under  which  Michigan 
was  admitted  into  the  Union  exempts  from 
taxation  certain  military  bounty  lands,  while 
they  continue  to  be  held  by  the  patentees  and 
their  heirs,  "  for  the  term  of  three  years  from 
and  after  the  date  of  the  patents  therefor." 
This  language,  being  clear  and  unambiguous, 
must  be  applied  precisely  according  to  its 
tenor,  and  cannot  be  held  to  mean  three  years 
from  the  location  of  the  land :  People  v.  Audi- 
tor-General, 9  M.  184.  As  to  rejection  of  tax 
on  such  lands,  see  infra,  §  390. 

161.  The  exemption  of  houses  of  public 
worship,  etc.,  from  taxation  applies  only  to 
taxes  imposed  under  the  general  system  of 
taxation,  and  does  not  extend  to  assessments 
for  paving  streets:  Lefevre  v.  Detroit,  2  M. 
586. 

152.  It  seems  that  the  provisions  of  R.  S. 
1846,  ch.  20,  p.  108,  exempting  from  taxation 
"  all  houses  of  public  worship,"  eta,  were  not 
intended  to  exempt  the  lot  or  ground  upon 
which  houses  of  public  worship  stand :  Ibid. 

153.  The  exemption  from  taxation  of  "the 
real  estate  belonging  to  library,  benevolent, 
charitable  and  scientific  institutions,  actually 
occupied  by  them  for  the  purposes  for  which 
they  were  incorporated,"  exempts  only  such 
distinct  tenements  as  are  actually  occupied  by 
such  institutions  for  the  purposes  of  their 
creation,  and  not  tenements,  though  under  the 
same  roof,  which  are  used  for  other  purposes : 
Detroit  Young  Men's  Society  v.  Detroit,  8  M. 
172. 

154.  Certain  real  estate  was  deeded  to  a 
church  in  fee,  "to  the  end  that  they  might, 
from  time  to  time  as  they  should  deem  neces- 
sary, erect  thereon  any  buildings  or  improve- 
ments suitable  for  ecclesiastical,  literary  or 
benevolent  purposes,"  and  was  leased  to  the 
Bisters  of  Charity  for  thirty  years  at  a  nom- 
inal rent  for  charitable  purposes,  and  was 


actually  occupied  for  such  purposes.  "Whether 
the  premises,  while  held  and  occupied  under 
this  lease,  are  exempt  from  taxation  under 
the  statute  as  "real  estate  belonging"  to  the 
Sisters  of  Charity,  guere;  the  court  being  di- 
vided: Sisters  of  Charity  v.  Detroit,  9  M.  94. 

155.  Exemption  from  ordinary  taxation 
does  not  exempt  from  dog  tax:  Hendrie  v. 
Kalthoff,  48  M.  806. 

III.    A88K88MBHT. 

(a)  General  matters. 

156.  A  township  is  not  completely  organ- 
ized for  the  assessment,  levy  and  collection  of 
taxes  until  officers  are  elected;  and  until  then 
the  township  from  which  it  is  set  off  may  levy 
and  collect  the  taxes:  Comins  v.  Harrisvitte, 
45  M.  442. 

167.  Assessments  under  the  general  tax 
law  of  1882  (H.  S.  pp.  1265-1292)  may  be  sus- 
tained ;  the  question  of  the  constitutionality 
of  that  statute  (about  which  the  court  was 
equally  divided  in  the  State  Tax-law  Cases,  54 
M.  350)  related  to  proceedings  subsequent  to 
the  return  of  delinquent  taxes  to  the  auditor- 
general  :  Davenport  v.  Auditor-General,  70  M. 
192  (May  11,  '88);  Humphrey  v.  Auditor-Gen- 
eral, 70  M.  292. 

158.  The  tax  law  of  1869  (act  169)  was  re- 
pealed by  act  11  of  1882,  so  far  as  it  related  to 
the  assessment  of  taxes  and  the  steps  to  col- 
lect the  same.  It  remained  in  force  only  to 
protect  collection  proceedings  begun  before 
the  repeal,  and  to  protect  rights,  eta  :  Good- 
man v.  Nester,  64  M.  662. 

159.  Under  act  228  of  1875  the  assessor 
might  add  to  the  assessment  roll,  during  the 
days  fixed  by  law  for  a  review  thereof,  the. 
name  of  any  person  liable  for  a  liquor  tax, 
and  no  notice  to  such  person  was  necessary. 
Such  assessment  would  be  for  a  full  year's  tax: 
Wood  v.  Thomas,  88  M.  686. 

160.  Report  for  assessment  for  tax  on  com- 
pany's gross  receipts  should  not  estop  com- 
pany in  absence  of  fraud:  Chicago  &  N.  W. 
R.  Co.  v.  Auditor-General,  58  M.  79. 

161.  The  fact  that  the  assessment  of  a 
township  was  placed  at  two  different  sums, 
first  in  the  roll  as  made  by  the  assessor  at  one 
sum.  and  subsequently  in  the  tabular  state- 
ment of  the  supervisors  at  another,  is  not  mat: 
terial,  and  therefore  the  roll  is  not  void  for 
that  reason:  Tweed  v.  Metcalf,  4  M.  579. 

As  to  legalizing  assessments,  see  supra, 
§§  84-95. 

That  irregularities  in  assessments  are  not  re- 
viewed on  Certiorari,  see  that  title,  §§  28, 24. 
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(b)  Assessors. 

162.  The  absence  of  any  record  in  the 
town  books  showing  that  the  assessors  were 
sworn  does  not  furnish  prima  facie  evidence 
that  they  were  not  sworn:  Sibley  v.  Smith,  2 
M.486. 

163.  An  assessor  who  has  omitted  lands 
from  an  assessment  is  presumed  to  have  done 
so  rightly  unless  the  facts  exolude  such  pre- 
sumption: Perkins  v.  Nugent,  45  M.  156. 

164.  It  seems  that  an  individual  tax-payer 
has  no  ground  of  action  against  a  supervisor 
for  assessing  property  on  a  false  valuation  ex- 
cept on  the  ground  of  fraud  or  malice:  Moss 
v.  Cummings,  44  M.  359. 

165.  As  to  what  remedy  tax-payer  has 
against  supervisor  who  fails  to  list  others' 
property,  guere:  Ibid. 

166.  Assessors  are  entitled  to  inspect  liquor 
bonds  so  as  to  ascertain  property  of  sureties : 
Broun  v.  County  Treasurer,  54  M.  182. 

167.  A  supervisor  is  not  liable  in  trespass 
on  account  of  any  errors  or  defects  in  the  de- 
scription of  real  estate  in  the  assessment  roll 
When  the  roll  comes  to  him  properly  certified 
from  the  board  of  supervisors  he  has  no  right, 
unless  from  some  defect  that  renders  the 
whole  roll  void,  to  refuse  to  make  out  the  tax- 
roll  and  attach  his  warrant  thereto.  He  is  re- 
quired to  issue  this  warrant  in  general  form, 
and  cannot  notice  or  except  individual  cases : 
Clark  v.  Axford,  5  M.  182. 

As  to  what  constitutes  justification  in  such 
case,  see  Officers,  §  189. 

168.  A  supervisor  who  issues  a  warrant  to 
collect  a  tax  duly  certified  to  him  is  protected 
unless  the  certificate  on  its  face  apprises  him 
that  some  of  the  moneys  specified  therein  are 
illegal  charges,  even  though  he  has  knowledge 
outside  of  such  certificate  —  e.  g„  by  his  mem- 
bership in  the  town  board — of  the  facts  con- 
stituting the  illegality:  Wall  v.  Trumbull,  16 
M.  22a 

169.  A  supervisor  issuing  a  tax  warrant  is 
held  to  knowledge  of  and  liability  for  any 
illegality  manifest  on  the  face  of  the  warrant: 
Atwell  v.  Zduff,  26  M.  118. 

(0)  Locus  of  assessment. 

170.  By  a  statute  passed  in  April,  but 
which  did  not  go  into  effect  until  September, 
1885,  land  was  taken  from  the  township  of  R. 
and  was  added  to  B.,  a  township  in  a  new 
county.  The  supervisor  of  R.  assessed  the 
land  as  if  in  B.,  thereby  increasing  the  rate  of 
taxation,  levying  the  taxes  upon  statements 
handed  him  by  B.'s  supervisor,  whioh  taxes 


were  collected  and  paid  over  to  B.'s  treasurer. 
Held,  that  such  assessment  and  levy  of  the 
tax  for  1885  were  unauthorized  (see  §  97  of 
tax-law  of  1885,  act  158),  and  that  in  an  action 
against  R.  to  recover  back  the  tax  paid  under 
protest  R.  could  not  complain  if  a  recovery 
was  allowed  for  the  excess  levied  upon  plaint- 
iff's lands  above  the  township  tax-rate  above 
the  other  real  estate  in  the  township :  Michigan 
Land,  etc.  Co.  v.  Republic,  65  M.  628. 

171.  An  assessment  of  land  as  if  it  were  in 
some  other  township  than  that  in  whioh  it 
really  lies  is  wholly  void,  even  though  made  in 
good  faith  and  in  ignorance  of  the  facts :  Tay- 
lor v.  Youngs,  48  M.  268. 

172.  Standing  timber  is  not  personal  prop- 
erty generally,  nor  is  it  a  "  forest  product" 
within  tbe  meaning  of  the  tax-law  of  1885, 
§  11,  subd.  4;  and  though  growing  upon 
widely  separate  tracts  and  owned  distinctly 
from  the  land  it  is  to  be  assessed  as  realty 
with  the  lands  whereon  it  is  situated :  Fletcher 
v.  Alcona,  71  M.  —  (Oct.  19,  '88). 

173.  Lumber  that  is  brought  to  a  railway 
station  for  transit  merely,  and  is  kept  there 
in  piles  for  convenience  of  shipment  upon 
grounds  that  are  neither  owned  nor  hired  for 
the  purpose,  is  not  taxable  at  that  place  as 
property  in  storage:  Monroe  v.  Cfreenhoe,  54 
It  9. 

174.  Lumber  upon  the  premises  of  the 
manufacturer  and  under  a  contract  of  sale  to 
dealers  whose  place  of  business  is  elsewhere  is 
not  taxable  where  it  is,  as  if  in  a  place  of 
"  storage,"  especially  if  anything  remains  to 
be  done  to  complete  the  transfer  to  the  pur- 
chaser: Osterhoutv.  Jones,  54  M.  228. 

176.  Lumber  piled  to  dry  and  season  upon 
ground  hired  by  the  owners  for  the  purpose, 
and  not  intended  to  be  moved  until  sold,  is 
stored  within  the  meaning  of  the  tax-law  of 
1882,  and  is  properly  taxed  in  the  township 
where  so  stored :  Hood  v.  Judkins,  61  M.  575. 

176.  Under  H.  S.  p.  1267,  §  11,  logs  in  camp 
are  taxable  where  tbe  camp  is,  if  there  is  an 
office  there  and  buildings  for  transacting  the 
local  business,  receiving  funds  and  making 
returns  to  headquarters :  Ryerson  v.  Muskegon, 
57  M.  888. 

177.  "Where  a  lumber  company  had  its 
principal  office  in  a  metropolitan  city,  but  had 
no  yard,  and  paid  no  taxes  there,  it  was  proper 
to  tax  its  lumber  in  the  remote  township 
where,  by  contract  with  a  company  that  had 
its  mill  and  storage  room  there,  it  was  manu- 
factured and  piled  on  the  latter's  docks,  from 
which,  after  remaining  until  it  was  seasoned, 
it  was  taken  by  purchasers:  Manistigue  Lum- 
bering Co.  v.  Witter,  68  M.  625. 
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178.  Personal  property  belonging  to  a  firm 
must,  as  a  general  rule,  be  assessed  for  tax- 
ation in  the  township  where  the  business  of 
the  firm  is  principally  carried  on :  Fletcher  v. 
Alcona,  71  M.  —  (Oct.  19,  '88). 

179.  Where  the  stock  of  a  firm  of  lumber 
dealers  is  sold  at  their  general  place  of  busi- 
ness, but  is  sawed  and  shipped  elsewhere,  it  is 
taxable  at  the  general  place  of  business,  and 
not  in  the  township  where  it  is  manufactured : 
Putman  v.  Fife  Lake,  45  M.  126. 

180.  Logs  temporarily  left  afloat  for  saw- 
ing by  a  firm  whose  place  of  business  and  the 
residence  of  whose  partners  is  elsewhere  can- 
not be  assessed  in  the  township  where  so  left: 
Torrent  v.  Yager,  62  M.  606. 

181.  Personal  property  belonging  to  a  part- 
nership is  assessable  in  the  locality  where  it  is, 
if  the  firm  has  its  place  of  business  there: 
Williams  v.  Saginaw,  51  M.  120. 

182.  Township  taxes  assessed  on  the  per- 
sonal property  of  a  partnership  can  only  be 
assessed  in  the  township  where  the  firm  has  a 
place  of  business  (H.  S.  §  1012),  and  not  where 
the  personal  property  is  manufactured  and 
stored,  even  though  small  quantities  are  oc- 
casionally sold  therefrom  at  that  place:  McCoy 
v.  Anderson,  47  M.  502. 

188.  A  manufacturer  lived  in  one  ward  and 
had  a  warehouse  and  stock-in-trade  in  another, 
and  he  also  had  a  number  of  railway  cars 
which  he  used  in  the  transportation  of  his 
manufactures.  The  cars  were  taxed  in  both 
wards.  Held,  that  they  were  properly  taxable 
with  the  stock-in-trade  as  appurtenant  to  the 
business ;  and  as  personal  property  is  assess- 
able in  gross  and  specific  description  of  it  is 
surplusage,  the  enumeration  of  the  oars  on  the 
tax-roll  could  not  affect  the  validity  of  the  as- 
sessment, and  if  it  was  excessive  the  owner's 
remedy  was  by  appeal  to  the  board  of  review 
and  not  by  a  suit  to  recover  taxes  paid  under 
protest :  Comstock  v.  Grand  Rapids,  54  M.  641. 

184.  Under  act  153  of  1885.  §  11,  subds.  1 
and  2,  stock  upon  a  farm  is  properly  assessed 
where  the  farm  lies,  although  both  belong  to  a 
corporation  whose  principal  business  office  is 
in  another  township:  Michigan  Dairy  Co.  v. 
McKinlay,  70  M.  574. 

185.  Under  act  168  of  1885,  providing  that 
forest  products  in  transit  shall  be  assessed  at 
the  place  of  destination,  which,  in  the  absence 
of  testimony  to  the  contrary,  shall  be  deemed 
to  be  at  the  sorting  grounds,  logs  in  transit 
contracted  to  be  sawed  at  a  certain  place  are 
properly  assessed  there  and  not  elsewhere: 
Doyce  v.  Cutter,  70  M.  589. 

186.  The  tax-law  of  1885,  §  11,  subd.  4, 
provides  that  forest  products  in  transit  shall 


be  held  to  be  delivered  to  the  sorting  grounds 
of  the  booming  company  or  driving  agents 
nearest  the  mouth  of  the  stream,  unless  the 
contrary  is  made  to  appear  by  the  owner  or 
party  having  them  in  charge.  Held,  that  a 
showing  under  oath  before  the  assessor  or 
board  of  review  is  not  necessary,  but  that  any 
information  —  as  by  an  agent's  letter — is  suf- 
ficient if  it  satisfies  the  officers:  Brooks  v. 
Arenac,  71  M.  —  (July  11,  '88). 

187.  A  charge  upon  the  question  whether 
logs  were  in  transit  or  not,  so  as  to  determine 
in  what  township  they  were  assessable,  held 
to  be  sufficiently  favorable  to  the  party  ob- 
jecting to  the  assessment:  HOI  v.  Graham, 
72  M.   —  (Nov.  28,  '88). 

188.  Subds.  6,  4  and  1  of  §  11  of  act  168 
of  1835  are  to  be  construed  and  stand  together 
in  determining  where  logs  belonging  to  an 
estate  in  the  hands  of  an  executor  or  admin- 
istrator are  to  be  assessed :  Avery  v.  Dewitt, 
71  M.  —  (Oct  19,  '88). 

188.  The  tax  laws  contemplate  that  the  in- 
terest held  by  a  purchaser  of  primary  school 
or  swamp  lands  shall  be  assessed  as  personalty, 
but  that  the  assessment  is  to  be  separate  from 
the  general  valuation  of  his  personal  property 
and  must  be  made  in  the  township  where  the 
land  lies,  irrespective  of  the  owner's  residence ; 
and  that  if  the  tax  cannot  be  collected  by  the 
customary  process,  his  interest  in  the  land 
shall  be  forfeited  to  the  state:  Robertson  v. 
State  Land  Office  Commissioner,  44  M.  274. 

180.  For  purposes  of  taxation  intangible 
property  like  stock  follows  the  domicile  of  the 
owner  unless  separated  from  it  by  positive 
law :  Howell  v.  Cassapolis,  85  M.  471. 

As  to  where  bank  stock  is  to  be  taxed,  see 
*upra,  §§  188, 189. 

(d)  To  whom  property  to  be  assessed; 
resident  and  nonresident. 

181.  Our  laws  regarding  the  assessment 
and  collection  of  taxes  have  usually  had  re- 
gard to  the  possession  rather  than  the  owner- 
ship: Crane  v.  Reeder,  26  M.  808. 

182.  The  resident  owner  or  occupant  must 
be  named  in  the  roll :  Lefevre  v.  Detroit,  2  M. 
586. 

103.  Land  should  not  be  assessed  as  non- 
resident simply  because  the  tenant  or  owner 
does  not  have  his  home  upon  the  premises; 
certain  facts,  such  as  cultivation  of  the  land 
and  residence  in  the  township,  held  to  con- 
stitute occupancy :  Tweed  v.  Metcalf,  4  M.  579; 
Burroughs  v.  Goff,  64  M.  464. 

184.  An  assessment  of  lands  belonging  to 
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a  resident  in  the  non-resident  list  is  invalid : 
Kayner  v.  Lee,  20  M.  384. 

195.  Putting  resident  land  on  the  roll  with 
non-resident  lands  and  grouping  and  jointly 
assessing  them  with  other  lands  belonging  to 
a  different  person  are  such  defects  as  will  in- 
validate a  tax-title:  Hanacom  v.  Hinman,  80 
M.  419. 

196.  The  requirement  that  unoccupied 
lands  not  owned  by  residents  and  not  exempt 
shall  be  entered  on  a  separate  part  of  the  roll 
from  resident  lands  is  mandatory,  and  if  dis- 
regarded avoids  tax-titles  based  on  assessments 
so  made:  Seymour  v.  Peters,  67  M.  415. 

197.  Where  the  statute  (H.  S.  §  1010)  per- 
mits the  property  of  an  estate  to  be  assessed 
to  the  heirs  or  devisees  without  naming  them, 
an  assessment  to  the  estate  by  name  is  legally 
equivalent,  and  therefore  sufficient :  Dickison 
v.  Reynolds,  48  M.  158. 

198.  A  legatee  cannot  be  assessed  for  a 
legacy  not  yet  due  and  still  in  the  hands  of 
executors;  all  undistributed  estate  must  be 
assessed  to  the  executor :  Herrick  v.  Big  Sap- 
ids,  53  M.  554. 

199.  The  assessment  of  a  guardian  upon 
an  undistributed  legacy  to  his  minor  ward  is 
invalid;  and  the  guardian's  previous  acqui- 
escence in  the  assessment  as  a  member  of  the 
board  of  review  cannot  bind  the  ward :  Bar- 
stow  v.  Big  Rapids,  56  M.  85. 

200.  The  tax  law  of  1882  (H.  S.  p.  1267, 
§  1),  declared  that  "  all  personal  property,  ex- 
cept as  hereinafter  provided,  shall  be  assessed 
to  the  owner  in  the  township  of  which  he  is 
an  inhabitant;"  and  further,  that  "personal 
property  under  the  control  of  a  trustee  or 
agent  .  .  .  may  be  assessed  to  such  trustee 
or  agent  in  the  town  where  he  resides."  Held, 
that  these  provisions  do  not  prevent  securities 
belonging  to  a  resident  of  the  state,  but  in  the 
custody  of  an  agent  living  in  a  different  town, 
and  separately  assessable,  from  being  assessed 
in  part  to  the  owner  and  in  part  to  the  agent. 
If  the  same  securities  are  assessed  to  both,  the 
assessment  on  the  owner  takes  precedence: 
Curtis  v.  Richland,  56  M.  478. 

201.  It  is  proper  to  assess  lands  belonging 
to  a  partnership  as  partnership  property  in- 
stead of  to  the  partners  individually  as  ten- 
ants in  common :  Hubbard  v.  Winsor,  15  M. 
146. 

202.  Partnership  property  in  the  hands  of 
a  surviving  partner  for  the  purpose  of  closing 
up  the  business  is  properly  assessed  in  the 
firm  name:  Blodgett  v.  Muskegon,  60  M.  580. 

203.  Property  of  plaintiff,  the  Petrie  Lum- 
ber Company,  was  by  mistake  assessed  for 
taxes  to  A.  H.  Petrie  &  Co.,  a  copartnership 


which  had  been  merged  in  the  plaintiff  cor- 
poration. The  property  was  not  otherwise 
assessed,  nor  was  the  tax  claimed  to  be  in- 
valid on  other  grounds  than  the  assessment  to 
the  wrong  party.  Held,  that  under  §  84  of 
the  tax  law  of  1883,  the  error  not  being  preju- 
dicial, was  cured ;  that  the  tax  was  a  valid  one 
against  plaintiff,  and  as  such  could  be  en- 
forced and  collected:  Petrie  Lumber  Co.  v. 
Collins,  66  M.  64. 

204.  A  farm  and  the  stock  thereon  were 
assessed  in  the  alternative  to  a  corporation  or 
its  agent,  naming  both ;  the  agent  telling  the 
assessor  that  it  made  no  difference.  The  tax 
was  paid  for  one  year  without  objection,  but 
the  second  year  the  corporation  refused  to  pay 
the  tax  on  the  stock,  though  paying  that  on 
the  land.  Held,  that  under  act  153  of  1885, 
§  89,  the  assessment  could  not  be  held  invalid : 
Michigan  Dairy  Co.  v.  McKinlay,  70  M.  574 
(Juno  8,  '88). 

205.  Logs  belonging  to  the  Arm  of  James 
H.  Hill  8c  Sons,  composed  of  James  H. ,  Wilbur 
H.  and  Arthur  Hill,  were  assessed  to  "  James 
H.  &  Arthur  Hill  &  Co."  The  assessment 
was  sustained,  it  not  appearing  that  the  rights 
of  the  owners  were  prejudiced:  Hill  v.  Ora- 
ham,  72  M.  —  (Nov.  28,  '88). 

(e)  Description  of  property. 

208.  C.  L.  1857,  §  804,  provided  that,  if  the 
tract  were  less  or  other  than  a  subdivision  of  a 
section  authorized  by  the  United  States  for 
the  sale  of  the  publio  lands,  it  might  "  be  de- 
scribed by  a  designation  of  the  number  of  the 
lot  or  tract  or  of#  other  lands  by  which  it  is 
bounded."  Held,  that  a  description  of  the 
land  as  "  the  west  half  of  the  southwest  frac- 
tional quarter  of  section  twenty-eight,"  etc., 
containing  fifty  acres,  more  or  less,  was  in- 
sufficient for  an  assessment  where  it  appeared 
that  the  southwest  fractional  quarter  was  not 
subdivided  by  government,  that  it  contained 
100  acres,  was  of  an  irregular  shape,  some- 
what resembling  a  triangle,  and  was  patented 
as  one  parcel :  Amberg  v.  Rogers,  9  M.  383.  See 
infra,  §  646. 

207.  The  description  must  be  such  that  the 
boundaries  and  location  of  the  premises  can 
be  determined  from  it;  such  a  description  as 
"  Young  Men's  Society,  Cov.  &  J.  P.  Jeff.  Av, 
n.  45  feet,  w.  pt,  lot  11,  sec.  1,  and  e.  pt,  lot 
10,  sec.  1.  B.  2,"  held  void:  Detroit  Young 
Men's  Society  v.  Detroit  8  M.  172. 

208.  An  assessment  upon  St.  Peter's  cathe- 
dral, the  roll  not  describing  the  lots  nor  nam* 
ing  the  owners  or  occupants,  is  void :  Lefevre 
v.  Detroit,  2  M.  586. 
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200.  The  description  of  lands  assessed  for 
taxes  by  the  use  of  initial  letters,  abbrevia- 
tions and  figures  is  sufficient  (H.  8.  §  1028): 
Sibley  v.  Smith,  2  M.  486. 

210.  The  description  of  a  tract  of  land  as 
"  the  N.  E.  i,  sea  4,  less  lots  sold,"  is  insuffi- 
cient, Bubbard  v.  Winsor,  15  M.  146. 

211.  Where  the  land  in  its  assessment,  in- 
stead oi  beiog  described  by  the  designation  of 
its  subdivisions  according  to  the  United  States 
survey  or  by  number  of  lot  or  tract,  etc.  (see 
H.  S.  §  1028),  is  described  by  subdivisions  that 
are  not  legal  or  that  could  not  physically  exist, 
such  description  is  uncertain  and  insufficient: 
King  v.  Potter,  18  M.  184. 

212.  The  requirement  in  the  tax  law  of 
1848  (L.  1843,  p.  66,  §  2),  that  where  a  tract  is 
not  the  subdivision  of  any  section  authorized 
by  the  United  States  for  the  sale  of  publio 
lands  the  assessment  should  state  the  name 
or  number  of  the  lot  or  tract,  or  "  by  what  other 
lands  it  is  bounded,"  has  reference  to  those 
cases  in  which  the  tract  is  not  known  by  name 
or  number,  and  in  which  such  a  description 
would  be  most  likely  to  attract  the  attention 
of  the  person  interested  in  the  payment  of 
such  tax :  Oilman  v.  Riopelle,  18  M.  146. 

213.  A  description  as  "that  part  of  private 
claim  61  lying  east  of  the  north  branch  of  the 
River  Ecorse  in  township  8  S.  of  R.  11  E.," 
held  sufficient  under  the  tax  law  of  1848,  p.  66 : 
Ibid. 

214.  Under  R.  S.  1846,  p.  105,  §  18  (see 
H.  S.  §  1028,  subd.  4),  lots  could  not  be  as- 
sessed by  reference  to  their  numbers  merely 
on  an  unacknowledged  and  unrecorded  village 
plat:  Johnstone  v.  Scott,  11  ^L  282,  240. 

215.  The  description  of  land  on  a  village 
ax-roll  as  the  east  half  of  the  southeast  quar- 
ter of  a  section,  omitting  to  give  the  section 
number,  is  not  so  defective  as  to  be  void  when 
the  village  contains  but  one  east  half  of  a 
southeast  quarter  of  a  section:  Bird  v.  Per- 
kins, 88  M.  28. 

(f)  Valuation. 

216.  The  constitutional  requirement  that 
assessments  shall  be  made  on  property  at  its 
cash  value  means  not  only  what  may  be  put 
to  valuable  uses,  but  what  has  a  recognizable 
pecuniary  value  inherent  in  itself,  and  not  en- 
hanced or  diminished  according  to  the  person 
who  owns  or  uses  it :  Perry  v.  Big  Rapids,  67 
11.146. 

217.  Assessments  must  be  at  the  true  cash 
value;  intentional  undervaluation  is  illegal: 
Wattles  v.  Lapeer,  40  M.  624 ;  Attorney-General 
v.  Sanilac  Supervisors  42  M.  72. 


218.  Const.,  art  14,  §  12,  requiring  assess- 
ments to  be  at  the  true  cash  value,  is  as  much 
designed  for  securing  against  overvaluation  as 
undervaluation:  Avery  v.  East  Saginaw,  44 
M.  587. 

219.  The  general  tax  law  requiring  all 
property  to  be  assessed  for  taxation  at  its  true 
cash  value  does  not  necessarily  require  the  as- 
sessing officer  to  assess  a  mortgage  at  the 
amount  it  purports  to  secure ;  he  must  ascer- 
tain, according  to  his  best  information,  the 
true  cash  value  of  the  mortgage,  considering 
whether  it  was  taken  merely  as  an  indemnity 
or  to  secure  the  performance  of  some  act  other 
than  the  payment  of  money,  whether  the  land 
is  worth  less  than  the  face  of  the  mortgage, 
whether  there  are  prior  mortgages,  and  other 
contingencies :  People  v.  Sanilac  Supervisors, 
71  M.  16. 

220.  For  the  purpose  of  assessment  the  note 
or  bond  and  the  mortgage  that  secures  it  are 
considered  as  one  value  or  property :  Ibid. 

221.  Where  a  library  or  other  similar  in- 
stitution owns  under  the  same  roof  tenements 
that  are  not  actually  occupied  for  the  pur- 
poses of  its  creation  (see  supra,  £  158),  to- 
gether with  others  that  are  so  used  and  are 
therefore  exempt  from  taxation,  the  proper 
mode  of  assessing  such  property  is  to  exclude 
that  which  is  exempt  in  the  estimate  of  the 
value  of  the  whole  estate ;  and  the  tax  levied 
thereon  will  be  laid  only  upon  the  value  of 
that  which  is  not  exempt,  though  the  descrip- 
tion of  the  property  embraces  die  whole:  De- 
troit Young  Men's  Society  v.  Detroit,  3  M.  178. 

222.  Proof  that  by  a  general  understand- 
ing of  the  supervisors  assessments  were  made 
throughout  the  county  on  the  basis  of  a  uni- 
form reduction  of  fifty  per  cent,  from  the 
true  value  was  properly  excluded  in  an  ac- 
tion of  ejectment  when  offered  to  invalidate 
a  tax -deed;  such  assessment  would  not  in- 
juriously affect  the  tax,  since  the  proportion- 
ate burden  would  be  the  same:  Williams  v. 
Hears,  61  M.  86. 

223.  Affidavits  from  supervisors,  in  an- 
swer to  an  order  to  show  cause,  that  they  had 
"estimated"  the  property  at  its  cash  value, 
were  not  assumed  by  the  court  to  be  evasive: 
Attorney-Oeneral  v.  Sanilac  Supervisors,  43 
M.  72. 

224.  Assessing  officers  must  inform  them- 
selves as  far  as  possible  of  the  true  cash 
value  of  each  parcel  of  land  assessed,  and 
must  not  assess  non-residents  differently  from 
others;  but  where  the  extent  and  inaccessi- 
bility of  wild  land  make  personal  inspection 
impossible  in  the  time  allowed,  it  will  not  be 
assumed  that  because  the  lands  were  to  a 
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great  exteut  valued  alike  that  they  were  as- 
sessed uufairly:  Sawyer-Goodman  Co.  v. 
Crystal  Falls,  56  M.  597 ;  Peninsula  Iron,  etc 
Co.  v.  Crystal  Falls,  60  M.  510. 

225.  The  listing  of  taxable  property  is 
clerical  work;  but  the  ascertainment  of  its 
value  is  judicial,  and  requires  the  supervisor's 
judgment  under  his  official  oath :  Woodman 
v.  Auditor-Qeneral,  52  M.  28. 

226.  The  fact  that  the  clerical  work  of 
making  out  an  assessment  roll  was  performed 
by  a  clerk  under  the  direction  of  the  super- 
visor,  the  latter  estimating  and  fixing  the  valu- 
ations without  any  assistance  from  the  clerk, 
who  simply  placed  upon  the  roll  the  valua- 
tions as  instructed  by  the  supervisor,  does  not 
tend  to  invalidate  the  roll:  Peninsula  Iron 
Co.  v.  Crystal  Falls,  60  M.  510. 

227.  The  valuation  of  property  for  taxation 
is  confided  to  the  judgment  and  discretion  of 
the  supervisor,  and  the  courts  cannot  interfere 
with  a  bona  fide  exercise  of  such  judgment 
though  they  may  think  he  has  erred;  but 
equity  will  restrain  the  collection  of  so  much 
of  a  tax  upon  land  as  is  caused  by  a  corrupt  or 
intentional  overvaluation  of  the  property: 
Merrill  v.  Auditor-Qeneral,  24  M.  170. 

228.  Valuations  on  assessment  for  taxation 
are  not  questions  suitable  for  a  court  or  jury : 
Head  v.  Lansing,  56  H.  601. 

(g)  Review  of  assessment*. 

229.  The  general  tax  law  allows  no  change 
of  valuation  except  on  a  proper  examination ; 
and  no  valuation  is  final  until  there  has  been 
an  opportunity  of  investigating  it  on  the  tax- 
payer's part :  Avery  v.  East  Saginaw,  44  M. 
587. 

230.  Every  tax-payer  was  entitled,  under 
H.  S.  §  1020,  to  an  opportunity  to  see  how  his 
property  has  been  assessed  and  to  show  that 
the  assessment  was  illegal  or  unjust :  Wood- 
man v.  Auditor-Qeneral,  52  M.  28. 

231.  The  tax-payer  has  "  bis  day  in  court" 
before  the  board  of  review  of  assessments ;  he 
cannot  complain  that  a  subsequent  statute 
cuts  off  the  review  in  chancery  provided  for 
by  the  act  of  1882:  Davenport  v.  Auditor- 
Qeneral,  70  M.  102. 

232.  If  a  tax-payer  does  not  have  the  as- 
sessment of  his  property  corrected  and  per- 
fected when  it  is  in  his  power  to  do  so  he  must 
be  assumed  to  admit  its  correctness:  First 
National  Bank  v.  St.  Joseph,  46  M.  526. 

233.  Whether  an  assessment  is  excessive  is 
not  a  question  for  the  courts  to  try  where  the 
statute  has  provided  a  board  of  review :  Will- 
iams v.  Saginaw,  51  M.  120. 


234.  To  obtain  relief  where  an  assessment 
of  personalty  is  merely  excessive,  not  void  for 
want  of  jurisdiction,  one  should  appeal  to  the 
board  of  review ;  his  remedy  is  not  by  a  suit 
to  recover  back  the  tax  after  payment:  Corn- 
stock  v.  Grand  Rapids,  54  M.  641. 

285.  One  who  is  aggrieved  by  an  assess- 
ment, but  who  fails  to  appear  before  the  board 
of  review,  cannot  assail  the  assessment  in  the 
courts  unless  he  can  show  that  the  supervisor 
or  the  board  acted  fraudulently:  Peninsula 
Iron,  etc  Co.  v.  Crystal  Falls,  60  M.  510. 

236.  But  one  is  not  bound  to  notice  or  to 
appeal  from  an  assessment  of  personal  taxes 
against  him  if  jurisdiction  to  assess  them  did 
not  exist :  Williams  v.  Saginaw,  51  M.  120. 

237.  The  power  of  the  board  of  review  in 
Bay  City,  under  act  807  of  1869,  §  42,  to  re- 
view a  valuation  of  property,  arises  only 
where  an  application  is  made  for  that  purpose 
by  the  party  concerned :  Qrisxcold  v.  Bay  City 
School  District,  24  M.  262. 

238.  Sworn  evidence  is  not  essential  unless 
called  for  by  the  board,  which  can  act  upon 
personal  examination  or  on  any  evidence  it 
deems  satisfactory :  Ibid. 

238.  When  a  board  of  review  has  once 
acted  and  reduced  an  assessment  its  action  be- 
comes final  and  cannot  be  changed,  if  at  all, 
without  new  notice:  Qriswold  v.  Bay  City 
School  District,  24  M.  262;  Phillips  v.  New 
Buffalo,  64  M.  688.  Nor  need  such  action  be 
proved  intentionally  fraudulent  to  authorize 
recovery  back :  64  M.  688. 

240.  An  assessment  cannot  be  raised  by  a 
city  board  of  review  without  notice  to  the  tax- 
payer: Avery  v.  East  Saginaw,  44  M.  587. 

241.  And  notice  of  the  review  for  the  gen- 
eral assessment  roll  will  not  avail  as  notice  for 
the  review  of  a  special  assessment  roll  that  is 
distinct  from  the  other:  Dool  v.  Cassopolis, 
42  M.  547. 

242.  A  notice  which  by  clerical  error  fixed 
Sunday  as  a  day  for  hearing  objections  to  the 
assessment  of  a  tax  is  not  binding,  but  the  de- 
fect can  be  waived  by  taking  extension  of 
time  for  payment  or  by  voluntary  payment: 
Louden  v.  East  Saginaw,  41  M.  18. 

That  the  absence  from  the  record  of  neces- 
sary action  in  regard  to  posting  notices  of 
meeting  of  board  of  review  may  be  shown  by 
the  testimony  of  a  witness  who  has  examined 
the  records,  see  Evidence,  §  1049. 

243.  One  who  has  filed  a  protest  with  the 
city  board  of  review  against  being  assessed 
for  logs  in  transit  not  destined  for  the  city  is 
not  estopped  by  an  inadvertent  statement 
made  before  the  board  from  showing  the  facta 
of  the  case  when  seeking  to  recover  his  prop- 
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erty  seized  for  the  illegal  tax :  Boyce  v.  Cutter, 
70  M.  689. 

244.  On  an  appeal  under  H.  S.  §  1253  from 
the  auditor-general's  assessment  of  specific 
taxes,  the  circuit  court  is  merely  an  appellate 
tax  tribunal ;  its  conclusion  is  not  a  judgment 
but  an  assessment,  and  is  not  reviewable  on 
error:  Auditor-General  v.  Pullman  Palace 
Car  Co.,  84  M.  50. 

(h)  Signing  roll;  certificate. 

246.  H.  S.  1888,  p.  82,  §  11,  required  the 
assessors  to  sign  the  roll  when  completed. 
This  was  mandatory,  and  if  not  done  the  roll 
was  void.  The  assessors'  signatures  to  the 
certificate  attached  to  the  roll  would  not  suf- 
fice, as  that  certificate  is  no  part  of  the  roll : 
Sibley  v.  Smith,  3  M.  486;  Lacey  v.  Davis,  4 
M.  140. 

246.  But  under  the  law  of  1843,  p.  85, 
the  want  of  signature  to  the  roll  was  no  ob- 
jection, the  certificate  being  the  only  authen- 
tication required:  Lacey  v.  Davis,  4  M.  140. 

247.  A  requirement  that  the  board  of  re- 
view should  sign  the  assessment  roll  after 
completing  it  was  held  complied  with  where 
the  members  signed  a  communication  to  the 
common  council  certifying  that  the  board  had 
completed  the  review,  correction  and  approval 
of  the  roll,  which  communication  was  pasted 
to  the  roll:  Darmstaelter  v.  Moloney,  45  M. 
631. 

248.  The  presumption  that  official  action 
has  been  regular  applies  to  support  the  super- 
visor's certificate  to  an  assessment  roll  as  not 
prematurely  signed,  though  dated  upon  the 
last  of  the  three  days  allowed  by  statute  for 
reviewing  the  roll ;  the  roll  is  open  for  review 
until  five  o'clock  in  the  afternoon  of  the  third 
day,  but  the  certificate  can  be  signed  after 
that  hour:  Telvertonv.  Steele,  36  M.  63. 

249.  The  fact  that  a  supervisor's  certificate 
to  an  assessment  roll  is  dated  before  the  day 
of  review,  when  parties  have  a  right  to  ap- 
pear and  be  heard  on  their  assessments,  is  not 
important.  The  date  may  be  an  error,  and  if 
not,  the  review  may  nevertheless  have  taken 
place :  Dickison  v.  Reynolds,  48  M.  158. 

250.  Where  the  certificate  that  the  statute 
requires  shall  be  attached  to  the  assessment 
roll  is  attached  but  not  signed,  the  defect  is 
fatal:  Ibid. 

251.  Where  an  assessment  roll  was  ob- 
jected to  as  wanting  a  certificate,  and  it  was 
claimed  that  the  appearance  of  the  roll  showed 
that  there  had  been  one  or  more  leaves  de- 
tached, held,  that  a  question  of  fact  was 
raised  as  to  whether  the  roll  lacked  a  certifi- 


cate when  returned  to  the  county  treasurer, 
and  whether,  when  delivered  to  the  super- 
visor, it  was  properly  certified :  Fay  v.  Wood, 
65  M.  890. 

And  see  infra,  §  366. 

252.  Though  it  may  not  be  necessary  that 
the  certificate  use  the  exact  words  of  the 
statute,  a  substantial  conformity  is  necessary : 
Hogelskamp  v.  Weeks,  87  M.  433;  Day  v.  Cole, 
65  M.  139,  154. 

25S.  H.  S.  §  1035  requires  a  supervisor,  on 
completing  an  assessment  roll,  to  certify  in 
effect  that  he  ' '  has  set  down  all  the  real  estate 
liable  to  be  taxed  according  to  his  best  infor- 
mation," and  that  "the  roll  contains  a  true 
statement  of  the  aggregate  valuation  of  the 
taxable  personal  estate."  A  supervisor  omitted 
the  italicised  words  and  certified  that  he  had 
set  down  the  real  estate  "  according  to  his  best 
[judgment  and]  information."  Held,  that 
these  variations  from  the  authorized  form  did 
not  invalidate  the  certificate:  McCallum  v. 
Bethany,  43  M.  457. 

254.  A  tax-title  is  invalid  if  the  assessor's 
certificate  attached  to  the  roll  under  which 
the  tax  was  levied  materially  differed  from 
that  prescribed  by  statute  at  the  time  the  tax 
was  levied.  So  held  where  a  statutory  form 
permitting  the  assessor  to  rely  upon  the  sworn 
valuation  made  by  the  tax-payer  was  followed 
after  the  statute  had  been  amended  so  as  to 
require  the  assessor  himself  to  estimate  the 
value  of  the  property :  Crooks  v.  Whitford,  47 
M.  388. 

255.  Where  the  assessor  in  Detroit  ap- 
pended to  the  roll  a  certificate  according  to 
the  form  required  by  the  general  tax  law  (C. 
L.  1857,  §  806)  at  the  time  the  city  charter 
went  into  effect,  but  omitting  the  statement 
added  by  the  later  tax  law  (H.  S.  §  1025)  such 
certificate  was  held  sufficient;  but  held  fur- 
ther, that  no  certificate  was  needed  to  au- 
thenticate the  roll  to  the  board  of  review,  as 
the  assessor  was  himself  a  member  of  the 
board  and  the  official  bearer  of  the  roll  thereto : 
Darmstaetter  v.  Moloney,  45  M.  631. 

256.  Where  a  city  charter  requires  special 
assessments  to  be  made  by  commissioners,  and 
provides  for  a  return  to  the  common  council, 
they  must  certify  in  some  way  upon  the  roll  the 
basis  upon  which  the  assessment  was  made; 
their  bare  signatures  to  the  roll,  or  the  oath 
taken  by  them  at  the  outset,  is  not  enough  to 
sustain  the  tax:  Grand  Rapids  v.  Blakely,  40 
M.  867. 

Certificate  to  assessment  roll  for  local  im- 
provement must  show  that  assessments  have 
been  made  in  proportion  to  the  benefits :  Sea 
Cities  and  Villages,  §  318. 
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257.  A  certificate  of  the  assessors  which 
states  that  they  have  estimated  the  real  estate 
"  at  a  sum  which,  for  the  purposes  of  assess- 
ing, we  believe  to  be  the  true  value  thereof," 
instead  of  "  at  what  we  believe  to  be  the  true 
cash  value  thereof,"  as  required  by  law,  is  fa- 
tally defective:  Clark  v.  Crane,  5  M.  151. 

258.  Omission  in  such  certificate  of  word 
"  cash  "  from  "  true  cash  value"  is  fatal  and 
avoids  tax  deed:  Hogelskampv.  Weeks,  87M.  422. 

269.  A  tax  is  illegal  if  the  certificate  to  the 
assessment  roll  fails  to  state  that  the  valuation 
of  the  property  assessed  was  "  not  at  the  price 
it  would  Bell  for  at  a  forced  or  auction  sale: " 
Siisbee  v.  Stoekle,  44  M.  661;  Sinclair  v. 
Learned,  51  M.  385 ;  Daniels  v.  Watertown,  55 
M.  876;  Westbrook  v.  Miller,  64  M.  139. 

260.  The  omission  of  the  italicised  words 
from  the  required  statement  "  the  true  cash 
value  thereof,  and  not  at  the  price  it  would 
sell  for  at  a  forced  or  auction  sale,"  avoids 
the  assessment :  Gilchrist  v.  Dean,  55  M.  244. 

261.  Omission  of  the  words  "true "and 
"auction"  avoids  the  assessment:  Dickison 
v.  Reynolds,  48  M.  15S. 

262.  Omission  of  the  word  "  true "  before 
"cash  value"  in  certifying  to  land  held 
shown  to  be  a  clerical  error  and  not  fatal, 
where,  in  another  part  of  the  same  certificate, 
the  personalty  was  certified  to  as  assessed  at 
its  "  true  cash  value  as  aforesaid : "  Ibid. ;  Fay 
v.  Wood,  65  It  880. 

268.  A  tax-sale  is  fatally  defective  if  based 
on  a  supervisor's  certificate  that  he  had  "  esti- 
mated the  property  at  what  he  believed  to  be 
the  cash  value  thereof,  as  is  customary  by  as- 
sessors: "  Hurd  v.  Raymond,  50  ML  869. 

264.  Where  the  proper  certificate  appears 
on  the  roll  it  cannot,  in  a  collateral  proceed- 
ing, be  contradicted,  e.  g.,  to  show  an  under- 
valuation: Blanchard  v.  Poieers,42  M.  619; 
Gamble  v.  East  Saginaw,  43  M.  867. 

266.  Assessments  with  the  certificate  of  the 
assessor  or  board  of  review  attached  are  ad- 
missible in  proof  of  the  regularity  of  tax- 
deeds,  where  the  tax  or  collection  roll  foils  to 
show  that  such  certificates  were  made:  Fells 
v.  Barbour,  58  M.  49. 

266.  The  tax-roll  for  1872  was  introduced 
in  evidence,  but  it  contained  no  certificate  of 
the  supervisor.  It  was  claimed  that  the  roll 
had  been  mutilated  and  some  of  its  leaves  cut 
out,  but  there  was  no  proof  that  the  roll  ever 
contained  such  certificate  or  that  the  missing 
portions  contained  it.  Held,  that  there  could 
be  no  presumption  that  the  roll  ever  contained 
such  certificate:  Newkirk  v.  Fisher,  72  M.  — 
(Oct.  26,  '88). 

See  supra,  §  251. 


(i)  Equalization. 

That  duties  of  board  of  supervisors  as  pre- 
scribed in  H.  S.  §  824  are  sufficiently  expressed 
by  statute's  title,  see  Constitutions,  §  598. 

267.  The  object  of  the  equalization  is  to 
obtain  a  just  basis  for  the  apportionment  of 
the  state  and  county  tax  among  the  town- 
ships: Boyce  v.  Scoring,  66  M.  210. 

268.  Equalization  under  H.  8.  1838,  p.  82, 
§  14 :  Sibley  v.  Smith,  2  M.  486. 

269.  The  equalization  is  only  between  the 
respective  townships;  the  board  has  nothing 
to  do  with  the  equalization  of  real  estate  as 
between  individuals,  and  taxes  are  to  be  as- 
sessed upon  the  valuation  hi  the  roll  as  they 
were  before  the  equalization:  Tweed  v.  Mel- 
calf,  4  M.  579. 

270.  And  the  equalization  is  confined  to 
real  estate.  Valuations  of  personal  estate  re- 
main as  fixed  by  the  assessors :  Case  v.  Dean, 
16  M.  12. 

271.  But  while  the  statute  contemplates  an 
equalization  as  between  the  townships  with 
reference  to  real  estate  only,  it  does  not  as- 
sume that  the  assessments  of  real  and  personal 
estate  made  by  any  supervisor  are  relatively 
equal  or  unjust,  and  therefore  it  does  not 
change  or  disturb  them,  but  leaves  the  bur- 
den or  benefit  of  any  increase  or  diminution 
made  in  the  total  assessment  of  a  township  to 
be  shared  alike  by  both  realty  and  personalty ; 
and  if  the  supervisor,  in  apportioning  an  in- 
crease, distributes  it  upon  the  real  estate  only, 
the  tax  is  excessive  and  a  title  based  thereon 
void :  Sinclair  v.  Learned,  51  M.  885. 

272.  The  statute  contemplates  that  the  ad- 
ditions or  deductions,  arising  because  the 
relative  valuations  of  real  property  are  dispro- 
portionate, will  be  made  to  or  from  the  aggre- 
gate valuation  of  all  the  taxable  property, 
personal  as  well  as  real,  in  the  particular  town- 
ship: Siisbee  v.  Stoekle,  44  M.  561;  Boyce  v. 
Sebring,  66  M.  210. 

273.  Under  the  act  of  1848,  p.  67,  §  20,  the 
aggregate  of  equalized  valuations  might  be  re- 
duced below  that  of  the  assessors:  Tweed  v. 
Metcalf,  4  M.  579. 

274.  The  board  has  complete  power  over 
the  subject  of  equalization  and  may  adopt  its 
own  means  of  reaching  the  result:  Case  v. 
Dean,  16  M.  12. 

275.  When  the  board  alters  the  aggregate 
valuation  of  the  real  estate,  tbe  additions  or 
deductions  made  may  be  expressed  in  any 
form  which  by  calculation  may  be  reduced  to 
percentage:  Ibid. 

276.  Equalization  on  the  basis  of  a  uniform 
reduction  of  fifty  per  cent  from  tbe  true  value 
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does  not  vitiate  a  tax,  because  the  proportion- 
ate burden  remains  the  same:  Williams  v. 
Mean,  61  M.  86. 

277.  The  valuations  of  real  estate  adopted 
for  the  year  by  the  equalizing  board  are  con- 
clusive, and  cannot  be  invalidated  by  show- 
ing that  the  board  adopted  an  erroneous 
footing  or  aggregate  of  the  valuations  returned 
by  a  supervisor ;  it  is  no  part  of  a  supervisors 
duty  to  foot  up  or  state  the  aggregate  of  the 
valuations  as  a  prerequisite  to  equalization: 
Case  v.  Dean,  16  M.  12. 

278.  The  adoption  by  the  board  of  an  er- 
roneous aggregate  valuation  of  personal  prop- 
erty as  a  basis  for  the  apportionment  to  the 
township  does  not  vitiate  the  tax  unless  it  has 
the  effect  to  increase,  beyond  its  just  propor- 
tion, the  tax  to  be  borne  by  the  parcels  of  land 
in  question:  Ibid. 

279.  The  board  should  act  on  its  own  judg- 
ment, uninfluenced  by  petitions  for  reduction 
of  valuations:  Attorney-General  v.  Sanilac 
Supervisors,  42  M.  72. 

280.  The  courts  cannot  revise  the  action  of 
the  board  of  equalization ;  its  duty  is  political 
and  its  power  exclusive;  and  mandamus  to 
compel  the  board  to  observe  the  law  will  be 
denied  when  the  board's  refusal  to  do  so  is 
not  shown :  Ibid. 

281.  The  action  of  the  board  in  the  per- 
formance of  its  official  discretion  in  the  equali- 
zation of  taxes  cannot  be  reviewed  by  the 
courts ;  so  held  on  a  bill  to  restrain  collection 
of  taxes  because  of  an  unfair  equalization: 
McDonald  v.  Escanaba,  62  M.  656. 

282.  Where  a  committee's  report  on  equali- 
zation was  adopted  by  the  board,  the  objec- 
tion that  the  equalization  was  not  performed 
by  the  whole  board  is  of  no  force:  Boyce  v. 
Sebring,  66  11  210. 

283.  When  the  board  equalizes  in  June,  as 
is  required  every  fifth  year  by  EL  S.  §  824,  it 
is  not  necessary  to  equalize  again  at  the  Octo- 
ber session  as  required  by  H.  S.  §  1027: 
SUsbee  v.  Stockle,  44  M.  661 ;  Boyce  v.  Sebring, 
66  M.  210. 

284.  An  equalization  by  the  board  is  as 
important  as  a  separate  valuation  of  estates 
between  individuals;  and  the  action  of  the 
board  in  making  it  must  be  duly  recorded  or 
the  tax  will  be  void.  An  entry  under  the 
head  of  "  equalized  valuation "  of  a  list  of 
townships  with  sums  set  opposite,  without 
anything  further  in  the  record  to  show  that 
this  was  the  result  of  any  action  by  the  board, 
is  not  sufficient;  it  is  not  such  a  record  as  the 
statute  requires:  Telverton  v.  Steele,  38  M. 
62;  Maxwell  v.  Paine,  68  M.  30. 

285.  The  equalization  is  not  defeated  by 


the  fact  that  the  report  of  equalization  was 
not  in  writing  and  that  there  was  no  written 
resolution  adopting  it  where  the  record  of  the 
board  shows  it  was  performed:  SUsbee  v. 
Stockle,  44  M.  561. 

286.  A  particular  record  relative  to  equal- 
ization examined,  and  held  sufficiently  defi- 
nite: Boyce  v.  Sebring,  66  M.  210. 

287.  Under  the  tax  law  of  1842,  p.  87,  §  9, 
there  being  no  record  of  any  equalization,  it 
was  presumed  that  the  valuations  by  the  as- 
sessors were  such  that  there  was  no  occasion 
for  one:  Looey  v.  Davis,  4  M.  140, 155. 

288.  The  certificate  of  equalization  which 
H.  S.  §  1029  requires  the  chairman  of  the 
board  to  make  and  sign,  upon  or  appended 
to,  the  roll  of  each  township,  is  essential  to 
authenticate  the  roll,  and  without  it  further 
proceedings  are  void:  Clark  v.  Axford,  5  M. 
182;  Maxwell  v.  Paine,  63  M.  30;  Westbrook 
v.  Miller,  64  M.  129. 

(j)  He-assessment;  rejection. 

289.  The  board  of  supervisors  having  au- 
thority to  re-assess  taxes  for  errors,  a  re- 
assessment made  by  them  will  be  held  good 
until  some  error  therein  is  shown :  Tweed  v. 
Metcolf,  4  M.  579. 

290.  Where  military  bounty  lands  exempt 
from  taxation  (see  supra,  §  150)  have  been 
taxed,  the  auditor-general  may  reject  the 
taxes  on  his  own  motion,  and  mandamus  on 
the  owner's  application  lies  to  compel  him  to 
do  so:  People  v.  Auditor-General,  9  M.  134. 

291.  The  object  of  charging  back  taxes  is 
to  offset  the  credit  given  to  the  county  for 
the  tax  on  the  auditor's  books.  When  so 
charged  back  they  are  to  be  re-assessed  upon 
the  same  lands  if  rejected  for  mere  informal- 
ity, or  upon  the  whole  township  if  absolutely 
illegal:  Ibid. 

IV.  Lett;  appobttonment. 

(a)  In  general. 

292.  It  was  lawful  to  levy  taxes  for  1886, 
under  act  153  of  1885,  which  went  into  effect 
June  9,  upon  assessments  made  in  the  spring 
of  that  year  under  the  law  of  1882,  which 
statute,  as  to  assessment  and  review,  was  sub- 
stantially re-enacted  by  the  statute  of  1885: 
Davenport  v.  Auditor-General,  70  M.  192 
(May  11,  *88);  Fletcher  v.  Auditor-General,  70 
M.197 

298.  Every  essential  step  in  the  authoriz- 
ing and  assessment  of  taxes  must  appear  of 
record.    No  presumptions  can  be  raised  of 
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essential  facts  not  appearing  in  writing.  A 
parol  levy  is  impossible  and  void :  Palmer  v. 
Rich,  12  M.  414;  Moser  v.  White,  29  M.  59; 
Taymouth  v.  Koehler,  85  M.  22;  Flint  <fc  P.  M. 
JR.  Co.  v.  Auditor-General,  41  M.  685;  Will- 
iam* v.  Mean,  61  M,  86;  Michigan  Land,  etc. 
Co.  v.  L'Anse,  68  M.  700;  Burroughs  v.  Ooff, 
64  M.  464;  Michigan  Land,  etc  Co.  v.  Repub- 
lic, 65  M.  628;  Rogers  v.  White,  68  M.  10 
(Jan.  5,  '88).  For  illustrations  of  this  princi- 
ple, see  Cities,  §§  59,  61;  Drains,  §§  91,  92; 
Highways,  §§  128,  124,  126,  180;  Schools, 
§  119;  Townships,  §§  79-85. 

294.  A  tax  cannot  be  levied  for  any  pur- 
pose without  express  warrant  of  law :  Folkerta 
v.  Power,  42  M.  288;  Ryerson  v.  Ldketon,  52 
M.  509. 

295.  It  is  contrary  to  our  tax  system  to 
levy  taxes  to  accumulate  funds  for  the  future : 
Roscommon  v.  Midland,  89  M.  424;  Michigan 
Land,  etc.  Co.  v.  L'Anse,  68  M.  700. 

(b)  Ascertainment  of  amount;    what 
may  include. 

As  to  determination  by  city  council  of 
amount  to  be  raised,  eee  Cities  and  Villages, 
§§860-868. 

As  to  what  sums  may  be  raised  by  tax  for 
township  purposes,  see  Townships,  §§  80-40. 

296.  The  determination  of  the  amount  to 
be  raised  by  county  tax  may  be  made  at  an 
adjourned  meeting  of  the  October  session  of 
the  board  of  supervisors:  Hubbard v.Winsor, 
15  M.  146. 

297.  The  requirement  of  H.  S.  §  1081  rela- 
tive to  the  ascertainment  by  the  board  of  su- 
pervisors of  the  amount  of  money  to  be  raised 
by  tax  for  county  purposes  is  mandatory: 
Boyce  v.  Sebring,  66  M.  210. 

298.  Where,  instead  of  fixing  a  specific 
sum  to  be  raised  by  taxation,  the  board  of  su- 
pervisors directed  a  percentage  on  the  assessed 
value,  held,  that  this  method  was  valid,  as  it 
left  nothing  to  be  done  to  make  it  known  but 
a  simple  computation.  It  was  therefore  un- 
necessary for  the  court  to  inquire  into  the 
validity  of  a  subsequent  statute  designed  to 
legalize  such  method  of  taxation :  Hubbard  v. 
Winsor,  15  M.  146. 

299.  A  county  tax  is  not  defeated  for  want 
of  proper  action  by  the  board  of  supervisors  in 
the  amount  of  money  to  be  raised,  where  the 
record  of  the  clerk  of  the  board  shows  the  ac- 
ceptance of  a  report  of  the  finance  committee 
and  the  adoption  of  a  resolution  to  raise  the 
sums  reported:  Siisbee  v.  Stockle,  44  M.  561. 

300.  Where  the  proper  committee  of  the 
board  of  supervisors  reported  the  amount  nec- 


essary to  be  raised  for  county  expenses  the 
coming  year,  and  this  was  adopted  by  the 
board,  which  subsequently  added  certain 
items,  held  a  sufficient  ascertainment  of  the 
amount  under  H.  S.  §  1081 :  Boyce  v.  Sebring, 
66  M.  210. 

301.  Where  a  state  tax  for  a  certain  year 
may  have  included  items  for  extra  purposes  to 
an  amount  sufficient  to  cover  its  supposed  ex- 
cess over  the  then  existing  statutory  limit,  it 
is  presumed  that  it  did  so:  Crooks  v.  Whitford, 
47  M.  2S8. 

302.  The  mere  allowance  of  illegal  demands 
by  the  board  of  supervisors  the  year  preceding 
the  levy  of  a  tax  is  not  sufficient  to  show  that 
illegal  taxes  were  levied,  when  there  is  no  evi- 
dence to  show  that  the  amounts  were  included 
in  the  tax  levy,  or  that  there  was  not  money 
enough  on  hand  to  pay  them  at  the  time  of 
their  allowance:  Wright  v.  Dunham,  13  M. 
414. 

303.  A  tax  levy  for  township  purposes  is 
not  invalid  because  its  amount  was  necessarily 
increased  by  reason  of  illegal  expenditures  or 
unauthorized  loans  of  township  funds  the  pre- 
ceding year :  Peninsula  Iron,  etc.  Co.  v.  Crys- 
tal FaUs,  60  M.  510. 

804.  A  finding  upon  the  validity  of  tax 
deeds  stated  that  the  sum  of  $1,663.37  for 
county  taxes  and  a  sum  of  $500  for  township 
contingent  fund  were  duly  authorized  to  be 
raised,  and  also  that  $1,000  was  raised  on  the 
roll  of  said  township,  but  failed  to  state  for 
what;  and  it  also  stated  there  was  "  no  other 
record  of  any  further  sum  being  raised  for 
'  township  expenses.' "  Held,  that  this  could 
not  be  construed  as  showing  that  more  money 
was  raised  than  was  authorized:  Upton  v. 
Kennedy,  86  M.  215. 

305.  The  direction  by  a  supervisor  in  his 
warrant  to  the  township  treasurer  for  the  col- 
lection of  taxes  for  1844  to  collect  for  his  .own 
compensation  four  per  cent,  in  addition  to  the 
aggregate  tax  assessed  on  each  person  was 
without  authority:  Buell  v.  Irwin,  24  M. 
145. 

That  surveyor's  tax  included  in  levy  is  pre- 
sumably lawful,  see  supra,  §  75. 

(o)  Conditions  precedent;  certification. 

306.  As  condition  precedent  to  levy  of  tax 
for  county  agricultural  society,  certificate 
signed  by  both  president  and  secretary  is  es- 
sential: Hall  v.  Kellogg,  16  M.  185;  Hogels- 
kamp  v.  Weeks,  37  M.  422. 

As  to  presumption  in  favor  of  certificate's 
existence,  see  supra,  §§  77-80. 

307.  The  authority  to  levy  a  township  tax 
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is  based  upon  the  previous  action  of  the  town- 
ship —  either  the  electors  or  the  town  board, 
as  the  case  may  be  —  and  the  supervisor  can- 
not levy  a  tax  at  his  discretion:  Laeey  v. 
Davis,  4  M.  140. 

308.  To  entitle  any  sum  to  be  raised  by  tax 
for  use  in  a  township  it  must  be  properly  cer- 
tified by  the  township  authorities:  dark  v. 
Axford,  5  M.  183. 

309.  The  supervisor  can  only  assess  such 
taxes  as  are  properly  certified  to  him,  and 
such  as  the  law  makes  it  his  personal  duty  to 
assess  without  such  certificate :  Case  v.  Dean, 
16  M.  13. 

310.  When  regular  on  its  face,  the  certifi- 
cate of  the  township  clerk  under  a  statute 
directing  him  to  certify  to  the  supervisor  the 
amount  of  the  township  indebtedness  growing 
out  of  the  payment  of  bounties,  etc.,  is  con- 
clusive on  the  supervisor,  and  makes  it  his 
duty  to  assess  the  tax  and  issue  his  warrant 
for  its  collection:  Smith  v.  Crittenden,  16  M. 
153. 

311.  Where  a  township  clerk  gives  a  cer- 
tificate stating  that  a  certain  sum  has  been 
voted  for  township  expenses  at  the  township 
meeting,  and  a  larger  sum  appears  to  have 
been  placed  upon  the  roll,  such  certificate 
raises  a  presumption  that  no  other  or  further 
certificate  was  given,  and  consequently  that 
the  additional  amount  on  the  roll  is  unauthor- 
ized and  illegal:  Case  v.  Dean,  16  M.  12. 

312.  The  township  clerk's  certificate  of  the 
amount  of  township  indebtedness  to  be  raised 
is  not  invalidated  by  its  bearing  date  previous 
to  some  of  the  allowances  made  by  the  town- 
ship board,  it  not  being  shown  that  it  was  not 
made  and  delivered  before:  Watt  v.  Trum- 
bull, 16  M.  338. 

313.  The  act  of  1865  required  the  township 
clerk  to  certify  to  the  supervisor,  on  or  before 
the  first  Monday  of  October,  the  amount  of 
township  indebtedness  growing  out  of  the  pay- 
ment of  bounties.  A  certificate  was  given 
after  the  first  but  before  the  second  Monday 
of  October.  Held,  that  a  failure  to  comply 
strictly  with  the  law  did  not  invalidate  the 
certificate:  Smith  v.  Crittenden,  16  M  153. 

314.  The  object  of  g  23  of  the  tax  law  of 
1883  (H.  S.  p.  1273),  requiring  the  township 
clerk  to  deliver  to  the  supervisor  a  certified 
copy  of  the  vote  of  the  township  board  raising 
taxes  to  defray  township  expenses,  is  that  it 
may  be  delivered  by  that  officer  to  the  clerk 
of  the  board  of  supervisors  on  or  before  the 
second  Monday  in  October,  to  be  passed  upon 
by  the  supervisors ;  and  such  certificate  can 
bo  executed  and  delivered  after  the  first  Mon- 
day in  October  if  in  time  for  such  delivery 


to  the  county  clerk :  Peninsula  Iron,  etc.  Co. 
v.  Crystal  Falls,  60  M.  510. 

(d)  The  levy;  excess. 

315.  Mandamus  lies  to  compel  the  board 
of  supervisors  to  direct  the  levy  of  such  town- 
ship statements,  duly  certified  to  it,  as  are 
legal:  Bobbins  v.  Barron,  83  M.  124. 

316.  It  is  the  duty  of  the  board  of  super- 
visors—  as  in  the  case  of  other  township 
taxes — to  see  that  all  sums  proposed  to  be 
raised  for  drain  taxes  are  authorized  by  law ; 
and  if  it  errs  in  such  determination  the  per- 
son injured  has  a  remedy  by  mandamus: 
Zink  v.  Monroe  County,  68  M.  283  (Jan.  19, 
*88). 

317.  If  a  sum  has  been  lawfully  voted  by 
the  township  authorities  for  township  pur- 
poses, the  failure  of  the  board  of  supervisors 
to  direct  its  lev?  (H.  S.  §  1031)  does  not  in- 
validate the  action  of  the  supervisor  in  spread- 
ing it  upon  his  roll :  Robbins  v.  Barron,  88  M. 
124;  Upton  v.  Kennedy,  86  M.  215;  Boyee  v. 
Sebring,  66  M.  210. 

318.  Any  town,  school  or  highway  taxes 
which  the  board  of  supervisors  could  legally 
order  levied  may  be  levied  by  the  supervisor 
without  such  order;  and  the  presumption 
(H.  S.  §  1165)  that  they  were  legally  assessed 
will  support  the  tax  unless  it  is  shown  to  be 
illegal:  Hunt  v.  Chapin,  42  M.  24. 

319.  State  and  county  taxes  are  not  affected 
by  the  illegality  of  city  taxes  arising  from  dis- 
regard of  charter  provision  requiring  votes  of 
aldermen  to  be  entered  on  minutes:  Pontiae 
v.  Axford,  49  M.  69. 

320.  Nor  does  such  disregard  avoid  a  school 
tax  which  the  statute  requires  the  council  to 
raise  on  the  vote  of  the  district :  Ibid. 

321.  Where  a  township  board  voted  a  high- 
way money  tax  upon  the  town  property  in 
addition  to  the  labor  rate,  held,  that  it  should 
have  been  levied  upon  all  the  property  in  the 
township,  including  that  of  an  incorporated 
village  lying  therein:  Ryerson  v.  Laketon,  53 
M.509. 

322.  A  statute  (S.  L.  1848,  p.  3)  confining 
the  limitation  (two  and  a  half  mills)  of  taxes 
for  state  purposes  to  levies  "for  the  annual 
support  and  ordinary  expenses  of  the  state 
government"  was  inapplicable  to  the  liabili- 
ties and  existing  obligations  of  the  state  in  re- 
spect to  the  public  debt,  and  also  to  such  other 
demands  upon  the  taxing  power  as  did  not 
fall  within  the  sense  of  the  qualification: 
Crooks  v.  Whitford,  47  M.  288. 

323.  A  tax  deed  cannot  be  held  invalid  on 
the  ground  that  the  state  tax  exceeded  the 
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regular  statutory  limit  fixed  by  tbe  statute  of 
1848,  if  it  appears  that  daring  the  period 
within  which  it  was  levied  extraordinary 
levies  were  authorized  to  which  this  limita- 
tion did  not  apply,  and  which  might  have  jus- 
tified the  tax:  Ibid. 

324.  An  excessive  levy  by  a  city  renders 
void  a  sale  for  delinquent  taxes  and  a  tax 
lease  given  therefor:  Edioards  v.  Taliafero, 
34  M.  18. 

825.  The  levy  by  a  city  (Lapeer)  of  a  tax 
exceeding  the  aggregate  amount  which  the 
charter  permits  to  be  raised  in  any  one  year  is 
illegal,  and  is  not  aided  by  the  fact  that  it 
would  not  have  been  excessive  had  not  the 
assessors  undervalued  the  property  on  the 
roll:  Wattles  v.  Lapeer,  40  M.  634. 

826.  An  unauthorized  levy  of  two  per 
cent,  on  the  valuation  is  no  less  illegal  than 
one  of  one  hundred  per  cent. :  Ibid. 

827.  Where  the  common  council  of  a  city 
(Detroit),  being  authorized  to  assess  a  tax  not 
exceeding  one  per  cent,  on  the  assessed  valua- 
tion of  property  in  the  city  for  the  purposes  of 
certain  funds,  levied  specific  sums  for  each 
of  those  funds,  which  in  the  aggregate 
amounted  to  more  than  one  per  cent,  on  said 
valuation,  the  levy  was  held  —  on  a  bill  in 
equity  to  restrain  sale  —  void  to  the  extent  of 
tbe  excess:  Connors  v.  Detroit,  41  M.  128. 

828.  Where  a  township  tax  levy  exceeded 
the  limit  of  taxation  by  about  $8,  a  tax  deed 
based  thereon  was  held  void :  Boyee  v.  Sebring, 
66  M.  210. 

820.  A  tax  title  based  in  part  on  a  school 
tax  levied  in  excess  —  though  by  about  six 
cents  only — of  the  amount  authorised  by  law 
was  held  invalid :  Burroughs  v.  Oough,  64  M. 
464. 

880.  A  general  levy  for  highway  purposes 
that  exceeds  the  legal  percentage  on  the  town- 
ship valuation  defeats  any  sale  for  taxes  the 
aggregate  whereof  it  forms  part:  Silsbee  v. 
Stockle,  44  H.  661. 

831.  A  special  highway  tax  exceeding  the 
amount  allowed  by  law  is  void :  Flint  <fc  P.  M. 
R.  Co.  v.  Auditor-General,  41  M.  685. 

332.  A  tax  deed  is  void  if  a  portion  of  the 
taxes  for  which  it  was  given  and  for  which 
the  lands  were  sold  were  excessive  and  invalid : 
Hamtnontree  v.  Lott,  40  M.  190. 

883.  When  part  of  a  levy  appears  not  to 
have  been  duly  authorized  a  sale  of  land  for 
its  proportionate  share  of  such  levy  is  invalid : 
Rogers  v.  White,  68  M.  10. 

334.  The  supervisor  having,  without  au- 
thority of  law,  added  a  certain  amount  to  the 
tax-roll  for  township  expenses,  and  that  por- 
tion of  the  tax  being  void,  and,  from  the  nat- 
Vol.  H  — 88 


ure  of  the  case,  not  distinguishable  from  the 
valid  part,  a  sale  of  premises  for  such  taxes 
was  held  void :  Laeey  v.  Davis,  4  M.  140. 

335.  Collection  fees  added  by  the  super- 
visor without  authority  of  law  vitiated  a  sale 
for  taxes  of  1844:  Buel  v.  Irwin,  24  M.  145s 

836.  Where  there  was  no  action  taken  by 
the  township  board  in  the  year  1864  to  deter- 
mine the  amount  to  be  assessed  by  the  super- 
visor for  collecting  expenses,  the  collection 
fee,  if  excessive,  and  if  forming  a  part  of  the 
general  levy  for  that  year,  invalidated  the 
whole  tax:  Bailey  v.  Haywood,  70  M.  188 
(May  11,  '88). 

337.  A  sale  and  title  based  thereon  were 
held  void  where  an  illegal  allowance  voted  by 
the  board  of  supervisors  for  extra  compensa- 
tion to  a  judge  was  included  in  the  assessment 
and  levy.  Certain  evidence,  parol  and  writ- 
ten, held  competent  to  show  that  the  sum 
voted  was  paid  out  of  the  levy  resolved  on : 
Culbertson  v.  Witbeck  Co.,  127  U.  a  828. 

338.  Where  an  excessive  portion  of  the 
taxes  of  a  township  is  laid  upon  the  land  a 
tax  title  for  that  year  is  invalid :  Sinclair  v. 
Learned,  51  H.  885. 

338.  A  tax  for  highway  purposes  was  held 
void  because  in  excess  of  the  per  cent,  ordered 
to  be  raised,  etc.  (see  Highways,  g  125):  Sey- 
mour v.  Peters,  67  M.  415. 

340.  Any  material  excess  in  the  state, 
county  or  township  tax,  all  of  which  are 
blended  in  one  column  and  indistinguishable, 
renders  all  the  taxes  in  that  column,  and  any 
sale  whereof  these  form  a  part,  void ;  it  seems 
that  an  excess  of  a  single  cent  might  be  disre- 
garded: Case  v.  Dean,  16  M.  12. 

341.  But  under  a  statutory  provision  that 
where  an  illegality  affects  the  amount  of  a  tax 
only  the  tax  shall  be  sustained  so  far  as  it  is 
just  and  legal,  the  rule  that  a  levy  illegal  in 
part  only  is  wholly  void  is  inapplicable,  at 
least  to  suits  for  the  recovery  of  taxes  paid : 
Lake  Superior  Ship  Canal  v.  Thompson,  56  M. 
498. 

(e)  Apportionment  among    township. 

342.  The  requirements  of  H.  S.  §  1081  con- 
cerning the  apportionment  of  state  and  county 
taxes  among  the  townships  are  mandatory: 
Boyee  v.  Sebring,  66  M.  210. 

343.  Under  said  £  1081  it  is  sufficient  if  it 
appears  of  record  that  the  just  share  of  the 
amount  to  be  raised  for  state  and  county  pur- 
poses is  distributed  among  the  several  town- 
ships. The  calculation  that  led  to  the  result 
need  not  be  recorded,  nor  need  the  word  "ap- 
portionment "  be  used  or  any  particular  form 
adopted:  Ibid. 
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844.  The  board  may  make  the  apportion- 
ment by  directing  a  percentage  to  be  raised 
upon  the  assessed  valuation  instead  of  fix- 
ing a  definite  sum:  Hubbard  v.  Winsor,  15  M. 
146. 

.845.  In  the  absence  of  competent  evidence 
showing  what  state  tax  was  apportioned  to 
the  township,  the  objection  that  the  tax  on 
the  face  of  the  roll  appeared  to  be  excessive 
was  not  considered;  there  being  no  basis  for 
an  estimate:  Yelverton  v.  Steele,  36  M.  62. 

846.  Where  the  record  of  the  board  of  su- 
pervisors does  not  show  the  amount  of  the 
state  tax  to  be  apportioned  among  the  several 
townships,  and  contains  no  data  from  which 
to  determine  whether  the  amount  of  state  taxes 
apportioned  to  a  particular  township  is  just,  a 
deed  based  on  such  apportionment  is  void: 
Boyce  v.  Sebring,  66  M.  210. 

847.  The  apportionment  required  by  H.  S. 
8  1081  may  be  made  at  an  adjourned  meeting 
at  the  October  session  of  the  board  of  supervis- 
ors :  Hubbard  v.  Winsor,  IS  M.  146. 

848.  The  fact  that  the  clerk  of  the  board 
of  supervisors,  in  certifying  the  amount  of 
taxes  apportioned  to  be  assessed  upon  the 
township  property,  followed  the  old  law 
which  had  been  repealed,  and  included  only 
the  state  and  county  taxes  and  not  the  other 
taxes,  as  required  by  the  new  law,  cannot  im- 
pair the  validity  of  the  state  and  county  taxes 
which  were  certified.  The  objection  that  the 
other  taxes  were  not  included  is  merely  for- 
mal so  far  as  it  bears  on  the  taxes  certified, 
which,  under  H.  8.  8  1165,  cannot  be  held  ille- 
gal on  such  a  ground :  Pillsbury  v.  Auditor- 
General,  26  M.  245. 

849.  Charter  requirement  of  apportionment 
among  city  wards  is  directory  if  data  are  fixed 
by  equalization  of  the  rolls;  tax  stands  if  cor- 
rect amount  is  assessed  by  each  supervisor: 
Fay  v.  Wood,  65  M.  890. 

850.  If  the  board  of  supervisors  refuses  to 
apportion  and  raise  the  amount  due  from  the 
county  to  the  state,  when  properly  certified 
by  the  auditor-general  (H.  S.  §  1080),  that  duty 
may  be  enforced  by  mandamus:  Auditor- 
General  v.  Jackson  Supervisors,  24  M.  287; 
Attorney-General  v.  St.  Clair  Supervisors,  80 
M.  888. 

851.  Where  the  board  had  adjourned  be- 
fore being  served  with  a  writ  requiring  it  to 
spread  such  amount  upon  the  tax-rolls,  the 
supreme  court  declined  to  compel  the  board 
to  come  together  again  in  order  that  the 
amount  might  be  raised  by  tax  during  that 
year;  the  state's  alternative  remedy  of  charg- 
ing the  amount  over  to  the  county  and  caus- 
ing it  to  be  collected  another  year  was  held 


preferable,  as  the  state  would  not  lose  interest : 
Attorney-General  v.  St.  Clair  Supervisors,  80 
M.883. 

V.  Tax-boll    and    wakrant;    exten- 
sion. 

(a)  Tax-roUt. 

852.  A  new  roll  cannot  be  made  under  the 
provisions  of  H.  8.  §  1030,  by  changing  or  al- 
tering the  first  collection  roll  delivered  to  the 
township  treasurer  or  collector.  That  roll  is 
required  by  H.  a  §  1037  to  be  a  copy  of  the 
original  roll  in  the  hands  of  the  collector,  and 
it  must  remain  so.  And  it  seems  that  no 
change  can  be  made  in  the  collection  roll  after 
its  delivery  to  the  collector,  at  least  not  unless 
the  board  of  supervisors  should  direct  it  to  be 
done  to  make  the  two  roll*  alike:  Ferton  v. 
Feller,  88  M.  199. 

863.  Questions  based  upon  an  unauthor- 
ized alteration  of  the  roll  by  the  treasurer 
after  he  had  received  it  from  the  board  of -re- 
view cannot  be  considered  in  replevin  for 
property  seized  for  a  tax  that  is  prima  facie 
regular  and  valid:  Hill  v.  Graham,  72  M.  — 
(Nov.  28,  '88). 

364.  The  assessment  roll  and  tax-lists  de- 
livered to  the  county  treasurer  are  to  be  copies 
of  the  corrected  assessment  rolls  remaining  in 
the  bands  of  the  respective  supervisors:  Sey- 
mour v.  Peters,  67  M.  415. 

356.  The  supervisor  must  extend  upon  the 
corrected  assessment  roll  the  taxes  assessed 
by  him ;  and  the  tax-deeds  based  upon  taxes 
extended  on  the  collection  roll  only  are  In- 
valid: Ibid. 

358.  Not  until  after  the  assessment  rolls 
have  been  equalized  and  corrected  by  the 
board  of  supervisors  can  the  supervisors  re- 
spectively extend  the  tax  upon  their  respect- 
ive rolls :  Tweed  v.  Metcalf,  4  M.  579. 

357.  The  certificate  of  the  assessor  (H.  S. 
8  1025)  and  that  of  the  chairman  of  the  board 
of  supervisors  upon  equalization  (H.  S.  §  1039) 
form  no  part  of  the  assessment  roll,  and  there- 
fore the  tax-roll  need  not  contain  copies  of 
such  certificates:  Ibid.;  Clark  v.  Axford,  5  H. 
183;  Bird  v.  Perkins,  88  M.  28;  Fells  v.  Bar- 
bour, 58  M.  49 ;  Boyce  v.  Sebring,  66  M.  210. 

368.  Nor  does  the  insufficiency  of  the  as- 
sessor's certificate  as  copied  upon  the  tax-roll 
authorize  a  presumption  that  the  original  cer- 
tificate was  defective:  Bird  «.  Perkins,  33 
M.  28. 

350.  A  tax  is  invalid  if  it  appears  only 
upon  a  roll  to  which  it  does  not  belong,  and 
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is  omitted  from  a  roll  to  which  the  law  au- 
thorising it  expressly  assigned  it :  FciUcerU  v. 
Power,  42  M.  288. 

360.  The  requirement  that  the  several 
taxes  shall  be  levied  in  their  proper  columns 
is  mandatory.  If  a  sum  to  be  raised  is  not 
levied  in  the  proper  column  it  will  not  be  pre- 
sumed to  be  levied  at  all:  Case  v.  Dean,  16 
M.  12. 

361.  Where  a  certain  tax  is  not  found  in 
the  column  where  the  statute  requires  it  to  be 
placed  there  is  no  presumption  that  it  forms  a 
part  of  the  aggregate  in  another  column, 
though  the  aggregate  in  such  other  column 
appears  to  be  an  equal  amount  too  large: 
Ibid. 

362.  And  if  a  tax  is  wrongfully  mingled 
with  a  tax  in  another  column  it  will  vitiate 
any  sale  for  taxes  in  that  column :  Ibid, 

368.  The  statute  (C.  L.  1857,  §  2850)  re- 
quiring the  one-mill  tax  for  township,  library 
and  school  purposes  to  be  placed  in  the  column 
of  school  taxes  is  not  so  far  directory  as  to 
permit  the  amount  to  be  blended  with  that  of 
state,  county  and  township  taxes:  Ibid. 

364.  Moneys  voted  by  a  township  for  gen- 
eral highway  purposes  are  properly  levied  in 
the  column  of  highway  taxes:  SiUbee  v. 
Stockle,  44  M.  661. 

366.  Where  a  county  tax  which  the  stat- 
ute required  to  be  levied  with  the  town  taxes 
was  placed  in  a  column  by  itself,  headed 
"  township  tax,"  but  separate  from  the  col- 
umn containing  the  other  township  taxes, 
held  immaterial,  as  no  one  could  be  injured 
thereby:  Wall  v.  Trumbull,  16  M.  228. 

366.  Drain  taxes  must  be  so  spread  upon 
the  assessment  roll  as  to  identify  the  drain  for 
which  each  is  levied ;  otherwise  a  warrant  for 
collection  is  bad :  Dunning  v.  Calkins,  51  M. 
556. 

367.  Each  tax  in  the  roll  stands  on  its  own 
basis.  The  legal  taxes  are  not  invalidated  by 
illegal  taxes  in  the  same  roll  if  distinguish- 
able and  separable  from  them :  Clark  v.  Ax- 
ford,  5  M.  182. 

368.  No  illegality  in  a  township  tax  can, 
before  the  land  is  actually  sold,  affect  the  state 
and  county  taxes  that  are  separately  charged 
on  the  roll:  Conway  v.  Waverly,  15  M.  257. 

369.  State  and  county  taxes  are  wholly  dis- 
tinct in  their  object,  destination  and  amount 
from  the  other  taxes;  they  stand  upon  their 
own  necessity,  and  have  no  such  natural  or 
legal  connection  with  the  others  as  to  be  nec- 
essarily involved  in  the  same  fate :  Pillsbury 
v.  Auditor-Qeneral,  26  H.  245. 

370.  Taxes  that  are  required  to  be  placed 
upon  the  roll  in  separate  columns  must,  un- 


less the  contrary  is  shown,  be  presumed  to 
have  been  so  arranged :  Ibid. 

371.  It  is  not  a  valid  objection  to  a  tax-roll 
that  the  figures  indicating  the  valuation  of 
the  property  on  the  roll  are  not  preceded  by  a 
dollar-mark;  .and  especially  not  where  the  tax 
is  properly  carried  out  with  the  dollar-mark 
succeeding  it:  Bird  v.  Perkins,  83  M.  28. 

872.  There  was  no  dollar-mark  opposite  the 
figures  11,000,  indicating  the  valuation  of  cer- 
tain property  on  the  roll,  and  those  figures 
were  written  in  such  a  way  as  to  be  divided 
by  a  red  line  supposed  to  indicate  the  division 
between  dollars  and  cents.  Held,  that  as  the 
valuations  on  the  roll  were  obviously  made 
up  in  even  dollars,  no  attention  being  paid  to 
tbe  ruling,  and  as  the  amounts  of  taxes  were 
properly  carried  out  and  between  the  right 
lines,  it  could  not  be  claimed  that  the  valua- 
tion was  $110  and  not  $11,000:  First  National 
Bankv.  St.  Joseph,  46  M.  526. 

373.  Signature  to  warrant  for  collection  of 
highway  list  held  a  sufficient  signing  of  tbe 
list  itself:  Hogelskamp  v.  Weeks,  87  M.  422. 

374.  Delay  beyond  the  statutory  time  in 
completing  the  roll  and  appending  the  war- 
rant held  not  material  where  these  acts  were 
in  fact  performed  before  the  time  when  the 
roll  was  required  to  be  handed  over  to  the 
treasurer  for  collection:  Hubbard  v.  Winsor, 
15  M.  146. 

376.  Under  §§  19,  47  and  84  of  the  tax  law 
of  1882,  the  tax-roll  is  prima  facie  evidence  of 
all  prior  tax  proceedings,  and  of  the  facts 
stated  therein,  and  of  the  assessability  of  the 
property  therein  assessed:  Hood  v.  Judkins, 
61  M.  575. 

376.  The  tax-roll  is  only  prima  facie  evi- 
dence of  the  legality  and  regularity  of  the  as- 
sessment of  the  taxes  therein  (H.  S.  §  1051); 
hence,  their  validity  may  be  contested  in  suits 
to  recover  them:  Wattles  v.  Lapeer,  40  M. 
624. 

(b)  The  warrant;  extension. 

877.  The  supervisor's  warrant  attached  to 
tbe  tax-roll  is  not  void  because  not  running 
"in  the  name  of  tbe  People  of  tbe  State  of 
Michigan: "  Tweed  v.  Metcatf,  4  M.  579;  Wis- 
ner  v.  Davenport,  5  M  501. 

378.  A  warrant  for  the  collection  of  taxes 
is  not  fatally  defective  for  being  addressed  to 

the  treasurer  of  the  township  of  ,  if  it  is 

properly  signed  by  a  supervisor  of  a  specified 
township,  and  is  annexed  to  its  tax-roll :  First 
National  Bank  v.  St.  Joseph,  46  M.  526. 

379.  The  warrant  is  void  if  it  lacks  signa- 
ture: Tweed  v.  Metcalf,  4  M.  570. 
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380.  The  warrant  must  be  signed  and  dated : 
Westbrook  v.  Miller,  64  M.  129. 

381.  Whether,  where  the  warrant  lacked 
signature,  such  warrant  bad  been  mutilated, 
was  held  to  be  a  question  of  fact  which  the 
supreme  court  would  not  pass  upon :  Tweed  v. 
Metcalf,  4  M.  579. 

382.  Commissioner's  signature  to  attached 
warrant  for  collection  held  a  sufficient  sign- 
ing of  highway  list :  HogeUkamp  v.  Weeks,  87 
M.  422. 

383.  An  extension  of  time  granted  by  a 
township  board  for  the  collection  of  taxes  is 
not  invalidated  by  the  fact  that,  in  the  absence 
of  the  township  clerk,  a  justice  of  the  peace 
summoned  to  act  as  a  member  of  the  board 
was  appointed  to  act  as  secretary :  First  Na- 
tional Bank  v.  St.  Joseph,  46  M.  526. 

384.  Act  8  of  1885,  extending  the  time  for 
collection  of  taxes,  held  not  to  revive  warrants 
that  had  expired  before  its  passage:  Phillips 
v.  New  Buffalo,  68  M.  217. 

386.  Where  the  charter  (here,  of  Bay  City) 
gives  a  city  council  power  to  extend  a  warrant 
for  the  collection  of  taxes,  a  resolution  to  ex- 
tend is  a  valid  extension  without  formal  noti- 
fication to  the  officer  holding  the  warrant: 
Oriswold  v.  Bay  City  Union  School  District, 
24  M.  262. 

886.  Where  a  new  tax  warrant  is  issued  to 
an  officer  after  the  old  one  has  been  extended 
and  while  it  is  still  in  force,  the  new  one  is 
nugatory.  If  either  is  valid,  it  is  enough  for 
his  protection :  Bird  v.  Perkins,  88  M.  28. 

VI.  Collection  and  its  incidents. 
(a)  Tax-collectors. 

887.  Township  and  city  collectors  are  not 
necessarily  entitled  to  collect  new  taxes  levied 
by  the  state.  The  statute  may  authorize  the 
sheriff  to  collect  liquor  taxes,  and  when  be 
does  so  he  acts  in  behalf  of  the  municipalities: 
Youngblood  v.  Sexton,  82  M.  406. 

388.  If  the  township  treasurer  files  bond  as 
collector  before  the  time  for  delivering  the  roll 
to  the  treasurer  though  after  the  day  required 
by  H.  8.  g  1085,  it  is  sufficient:  Hubbard  v. 
Winsor,  15  M.  146. 

388.  And  if  it  appears  that  he  actually  filed 
his  bond  and  received  the  tax-roll,  his  acts  as 
de  facto  collector  are  valid,  and  cannot  be  at- 
tacked collaterally  for  failure  to  file  such  bond 
in  due  season:  Stockle  v.  Silsbee,  41  M.  615. 

380.  The  sureties  on  a  sheriffs  official  bond 
held  not  liable  for  his  defaults  as  collector  of 
liquor  taxes,  against  which  H.  S.  §  1062  pro- 
vides independent  security:  White  v.  East 
Saginaw,  48  M.  567. 


881.  The  statement  of  the  collector  under 
oath  of  the  moneys  received  by  him  as  col- 
lector being  required  for  the  purpose  of  se- 
curing an  accurate  accounting  by  him,  and 
having  no  connection  with  the  return  of  lands 
for  delinquent  tixes,  the  failure  to  make  it 
will  not  invalidate  a  tax  sale:  Tweed  v.  Met- 
calf, 4  M.  579. 

382.  The  collector's  authority  to  collect  is 
not  derived  from  the  roll  but  from  the  war- 
rant; if  that  is  fair  upon  its  face  he  has  the 
power  and  is  protected  by  it ;  if  not,  it  affords 
him  no  protection :  Ibid. 

383.  If  his  warrant  is  fair  on  its  face  he 
is  protected  though  there  is  an  excess  in  the 
amount  of  a  tax  that  the  supervisor  had  a 
right  to  assess:  Byles  v.  Oenung,  52  M.  504. 

884.  Warrant  for  collection  of  liquor  tax 
protects  collector  if  fair  on  its  face:  Wood  v. 
Thomas,' S&M.  686. 

385.  A  tax  assessment  is  in  the  nature  of  a 
judgment  and  cannot  be  assailed  for  fraud  or 
irregularity  in  a  suit  against  an  officer  who 
enforces  it  under  process  which  on  its  face  is 
valid:  Moss  v.  Cwmmings,  44  M.  859. 

388.  A  village  marshal  who  collects  a  tax 
is  protected  against  any  illegalities  but  his 
own  by  a  roll  and  warrant  fair  on  their  face : 
and  the  fact  that  he  was  a  member  of  the  vil- 
lage board  when  the  tax  was  imposed  does 
not  charge  him  with  notice  of  illegalities: 
Bird  v.  Perkins,  88  H.  28. 

387.  Nor  does  he  become  a  trespasser  ab 
initio  by  keeping  a  horse  levied  on  a  little 
longer  than  was  necessary  for  giving  notice  and 
making  sale:  Ibid. 

388.  A  warrant  fair  on  its  face  protects  a 
tax-collector  to  the  extent  of  preventing  lia- 
bility as  trespasser  for  wrongful  taking  there- 
under ;  but  he  may  be  sued  in  replevin :  Le  Boy 
v.  East  Saginaw  R.  Co.,  18  M.  288. 

388.  If  the  warrant  is  void  on  its  face  the 
amount  of  the  property  levied  on  for  the  tax 
may  be  recovered  in  trespass  against  the  col- 
lector: Smith  v.  First  National  Bank,  17  M. 
479. 

400.  Or  in  trover:  Hagenbuch  v.  Howard, 
84  M.  1. 

401.  Where  a  tax- warrant  is  void  on  its 
face,  it  being  issued  under  and  referring  ex- 
pressly to  a  special  statute  which  is  unconsti- 
tutional, an  officer  who  executes  it  and  obtains 
money  under  it  is  liable  in  an  action  to  recover 
back  the  money,  although  he  has  already  paid 
it  over  to  the  treasury ;  no  relationship  of  prin- 
cipal and  agent  can  exist  under  a  law  that  is 
null :  First  National  Bank  v.  Watkins,  21  M. 
488. 

402.  The  tax-collector  is  not  at  liberty  to 
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disregard  private  interests  in  collecting  taxes ; 
he  is  by  implication  forbidden  to  seize  the 
property  of  others  than  those  whom  the  law 
holds  liable  and  whose  property  may  be  levied 
on,  and  if  he  acta  otherwise  and  causes  special 
injury  he  is  not  protected  by  his  commission : 
Raynsford  v.  Phelps,  48  M.  342. 

403.  A  tax-collector  by  whose  false  return 
nulla  bona  a  tax  became  established  as  a  lien 
on  the  land  was  held  liable  in  an  action  on 
the  case  brought  by  a  mortgagee  of  the  land 
who  had  to  redeem  from  the  tax-sale:  Ibid. 

401.  But  if  the  tax  was  void  no  wrong  was 
done  and  no  recovery  can  be  had :  Raynsford 
v.  Phelps,  49  M.  315. 

As  to  fees  of  tax-collectors,  see  Officers, 
§3  815-320. 

As  to  warrant  against  township  treasurer 
for  not  paying  over  taxes  collected,  see  Offi- 
cers, §§  102-108. 

(b)  Interest  and  penalties. 

400.  No  interest  can  be  charged  upon  a  tax 
that  has  never  been  levied  and  is  not  in  de- 
fault: Lake  Shore  <fc  M.  8.  R.  Co.  v.  People, 
46  M.  183. 

406.  A  penalty  of  ten  per  cent  added  to 
taxes  remaining  unpaid  up  to  a  certain  period 
is  not  excessive,  and  may  be  lawfully  imposed 
by  statute :  Lacey  v.  Davis,  4  M.  140. 

407.  The  imposition,  under  the  name  of  i  i- 
terest,  of  heavy  penalties  for  non-payment  of 
taxes, criticised:  Silsbee  v.  Stockle,  44  M.  661, 
571. 

Presumption  against  penalty's  having  been 
discharged,  see  supra,  §  83. 

408.  The  provision  of  the  tax  law  of  1869 
which  made  thirty  per  cent,  the  rate  of  inter- 
est on  delinquent  taxes  does  not  apply  retro- 
spectively so  as  to  increase  the  rate  upon  taxes 
assessed  before  the  act  took  effect :  Smith  v. 
Auditor-aeneral,  20  M.  398. 

409.  0.  L.  1871,  §  1036,  requiring  thirty 
per  cent,  interest  on  taxes  not  paid  within 
a  certain  time  after  their  assessment,  was 
valid ;  and  a  tax-title  including  such  interest 
was  held  good:  Drennan  v.  Herzog,  56  M. 
467. 

410.  The  amount  formerly  required  by 
C.  L.  1871 ,  §  1059,  to  be  paid  into  the  state  treas- 
ury on  redemption  from  tax  sales,  was  not  in 
the  nature  of  interest,  though  called  so,  but 
was  rather  a  penalty  or  an  exaction  for  the 
privilege  of  redeeming,  which  the  state  could 
release,  as  the  only  party  interested  in  enforc- 
ing it:  Flint  <fc  P.  M.  R.  Co.  v.  Saginaw 
County  Treasurer,  82  M.  260. 


(c)  Liens  for  taxes. 

411.  No  express  provision  making  a  tax 
upon  land  a  lien  thereon  has  ever  been  neces- 
sary under  our  system,  so  far  as  concerns  the 
rights  of  the  state  or  public;  this  being  the 
direct  and  necessary  result  of  the  system  itself : 
Harrington  v.  Billiard,  27  M.  271. 

412.  State,  county  and  township  taxes  upon 
real  estate  become  a  lien  upon  the  land  on  the 
first  from  the  first  Monday  in  December  of 
the  year  in  which  they  are  assessed,  and  not 
before.  (So  held  in  1878;  under  the  tax  laws 
of  1882  and  1885  taxes  become  a  lien  upon 
lands  on  the  first  day  of  December) :  Ibid. 

418.  Act  228  of  1875,  postponing  all  liens 
to  the  lien  of  the  liquor  tax,  did  not  apply  to 
liens  created  before  the  statute:  Finn  v. 
Hayes,  87  M.  68. 

414.  Taxes  are  not  a  lien  upon  personal 
property  until  levy  is  made  thereon ;  so  held, 
although  the  Detroit  charter  of  1869,  cb.  5, 
§  22,  subd.  64,  provides  that  city  taxes  shall  be 
liens  upon  the  property  assessed  until  paid: 
Lyon  v.  Outhard,  52  M.  271. 

415.  A  lien  for  taxes  on  the  interest  ac- 
quired under  a  certificate  of  purchase  of  state 
swamp  lands  is  not  released  by  a  deed  to  the 
vendor  from  the  state:  Robertson  v.  State 
Land  Office  Commissioner,  44  M.  274. 

416.  Taxes  upon  mortgaged  lands  are  as 
much  a  lien  upon  the  mortgage  interest  as 
upon  the  equity  of  redemption:  Horton  v.  In- 
gersoll,  13  M.  409. 

As  to  lien  for  taxes  paid,  see  infra,  §§  489- 
491. 

As  to  lien  of  defeated  owner  of  tax-title  for 
amount  paid,  see  infra,  §§  760-766. 

(d)  Payment. 
1.  In  general. 

Payment  or  non-payment,  as  showing  char- 
acter of  possession,  etc.,  see  Evidence,  §§  86, 
804;  Limitation  of  Actions,  gg  115, 118-121; 
Specific  Performance,  §  71. 

417.  Whose  duty  to  pay;  who  liable. 
Where  lands  are  assessed  to  a  resident  owner 
or  occupant,  it  is  the  duty  of  the  person  as- 
sessed to  pay.  If  unoccupied,  or  assessed  as 
non-resident,  the  owner  owes  the  duty.  The 
obligation  to  the  state  is  fixed  by  the  assess- 
ment, and  if  that  depends  upon  possession  it 
must  be  a  possession  then  or  previously  exist- 
ing: Blackwood  v.  Van  Vleit,  30  M.  118. 

418.  One  in  possession  of  land  claiming  it 
as  his  own  is  bound  to  pay  the  taxes  imposed 
thereon  and  becoming  due  during  such  pos- 
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session:  Dubois  v.  Campau,  24  M.  860;  Lacey 
v.  Davis,  4  M.  140 ;  Tweed  v.  Metoalf,  4  M.  679. 

419.  It  is  the  duty  of  any  person  own- 
ing lands  to  pay  all  taxes  regularly  assessed 
thereon:  Bobbins  v.  Barron,  82  M.  36. 

420.  The  duty  to  pay  taxes  on  land  springs 
from  ownership,  and  not  from  the  relation 
subsisting  between  two  or  more  owners: 
CooUy  v.  Waterman,  16  M.  866. 

421.  The  burden  is  cast  upon  those  who 
hold  land  in  common  to  pay  the  taxes  as- 
sessed against  it:  Page  v.  Webster,  8  M.  263. 
But  the  duty  of  each  is  limited  to  paying  his 
share:  Ibid. ;  People  v.  Detroit  Treasurer,  8  M. 
14;  Conn.  Mut.  L.  Ins.  Co.  v.  Bulte,  45  M.  113. 

422.  As  between  each  other,  it  is  the  duty 
of  a  tenant  in  common  having  the  possession 
and  use  of  the  whole  land  to  pay  the  taxes. 
But  if  not  in  possession  he  owes  no  duty  to 
the  others  to  pay  their  shares:  Dubois  v. 
Campau,  24  M.  860. 

423.  The  estate  of  a  deceased  partner  is  lia- 
ble for  its  proportionate  share  of  the  taxes 
upon  the  firm's  real  estate  until  the  business 
is  wound  up ;  and  on  the  administrator's  ac- 
counting his  payment  of  such  share  is  allowed 
in  his  favor:  Loomis  v.  Armstrong,  63  M.  355. 

424.  One  who  purchases  lands  after  the 
first  Monday  in  May  and  before  the  first  Mon- 
day in  December  does  not  become  personally 
liable  for  the  tax  assessed  thereon  that  year, 
although  bis  personal  property  is  subject  to 
seizure  during  the  life  of  the  warrant:  Bayns- 
ford  v.  Phelps,  48  M.  842. 

425.  The  mere  taking  of  possession  by  one 
person  with  claim  of  title  before  a  tax  is  act- 
ually levied  is  not  inconsistent  with  the  exist- 
ence of  such  a  state  of  facts  as  would  impose 
on  some  other  persdn  (as  between  the  two)  the 
duty  of  paying  the  tax:  Blackwood  v.  Van 
Vleit,  80  M  118. 

426.  The  provision  in  H.  S.  §  1041  mak- 
ing a  tax  a  charge  against  the  person  owning 
the  land  on  the  first  Monday  of  May  is  in 
favor  of  the  public  only ;  it  creates  no  liability 
against  him  in  favor  of  an  owner  purchasing 
after  that  date,  and  does  not  enable  the  latter 
to  compel  him  to  pay  it.  And  as  between  the 
grantor  and  grantee  in  a  warranty  deed,  the 
latter  is  bound  to  pay  the  taxes  for  the  current 
year  where  the  conveyance  is  prior  to  the  first 
Monday  (under  the  present  statute,  the  first 
day)  in  December,  and  upon  the  former  where 
the  conveyance  is  subsequent:  Harrington  v. 
HiUiard,  27  M.  271. 

427.  A  vendee  in  possession  whose  contract 
binds  him  to  pay  taxes  is  legally  and  equita- 
bly bound  to  pay  them.    The  circumstances 


of  a  particular  case  considered  in  determin- 
ing vendee's  liability  to  reimburse  vendor's 
grantee:  Day  v.  Cole,  65  M.  129. 

428.  One  who  goes  into  possession  under 
an  arrangement  with  an  executory  vendee  ob- 
ligated to  pay  taxes  assumes  the  tatter's  obli- 
gation :  Bertram  v.  Cook,  82  M.  518. 

As  to  whether  a  particular  contract  of  sale 
of  land  required  vendee  to  pay  taxes,  see 
Vendors,  §  26. 

Failure  of  vendee  to  pay,  see  Specific  Per- 
formance, £§  125,  188. 

429.  Where  land  is  successively  mortgaged, 
neither  mortgagee  owes  any  duty  to  the  other 
or  to  the  mortgager  to  pay  the  taxes ;  as  be- 
tween the  parties  the  primary  duty  is  upon 
the  mortgager,  and  if  he  makes  default  either 
mortgagee  may  pay :  Connecticut  Mut.  L.  Ins. 
Co.  v.  Bulte,  45  M.  113. 

430.  It  is  a  mortgager's  duty  to  pay  taxes 
while  he  owns  the  property,  and  one  who  ac- 
quires bis  interest  is  bound  to  discharge  the 
unpaid  taxes  standing  against  such  property : 
Fells  v.  Barbour,  58  M.  49. 

431.  The  lessee  of  land  for  mining  purposes 
was  held  liable  under  the  agreement  in  his 
lease  to  pay  taxes  on  the  land  and  improve- 
ments as  well  as  upon  the  ore:  Oribben  v. 
Atkinson,  64  M.  651. 

432.  "Who  may  pay.  A  mortgagee  can 
pay  the  taxes  to  protect  his  interest  and  may 
have  the  amount  added  to  his  claim :  Payne  v. 
Avery,  21  M.  524;  Vaughn  v.  Nims,  36  M.  297; 
Conn.  Mut.  L.  Ins.  Co.  v.  Bulte,  45  M.  113; 
Walton  v.  Hollywood.  47  M.  385. 

433.  But  a  mortgagee  or  other  person  hav- 
ing a  lien  on  land  has  no  right  to  intervene  to 
pay  a  tax  before  it  has  been  returned  unpaid : 
Pond  v.  Drake,  50  M.  302. 

434.  One  who  had  taken  conveyances  of 
government  lands  in  his  own  name  by  way  of 
security,  agreeing  in  writing  to  sell  them  to 
one  who  bad  requested  him  so  to  take  them, 
was  allowed  to  recover  from  the  vendee  the 
amount  of  taxes  paid  by  himself  thereon  for 
his  own  protection,  even  though  there  was 
doubt  as  to  the  legality  of  such  taxes  (see  As- 
sumpsit, g§  93,-  94;  Contracts,  §  149):  Cong- 
don  v.  Preston,  49  M.  204. 

435.  Apportioning.  A  tenant  in  com- 
mon of  land  may  pay  his  proportion  of  tax, 
and  thus  relieve  his  interest  from  the  lien: 
Page  v.  Webster,  8  M.  263.  So,  under  the 
charter  of  Detroit  (L.  1857),  an  ownef  of  a  part 
interest,  whether  separately  assessed  or  not, 
may  pay  his  share  to  the  collector  before  sale: 
People  v.  Detroit  Treasurer,  8  M  14. 

436.  Where  lands  have  been  assessed  in 
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one  body  and  at  one  sum,  a  particular  share 
of  the  whole  tax  cannot  be  apportioned  arbi- 
trarily to  a  specific  parcel  and  payment  be  re- 
ceived therefor  and  the  rest  returned  unpaid : 
and  a  tax-title  originating  in  such  proceedings 
is  invalid :  Wyman  v.  Baer,  46  M.  418. 

437.  Sec.  36  of  the  tax-law  of  1848  (L.  1848, 
p.  72)  provided  that  the  township  treasurer, 
while  the  roll  remained  in  his  hand,  should 
"  receive  the  tax  "  or  any  one  of  the  several 
taxes  on  a  part  of  every  lot  or  parcel  of  laud, 
or  an  undivided  share  or  interest  which  is 
clearly  defined  by  the  person  paying  the  tax, 
or  any  other  interest  which  the  tax-payer  will 
clearly  define; "and  §  51  (p.  77)  of  the  same 
law  provided  that  after  the  delinquent  lands 
were  returned  "  the  tax  shall  be  received  on 
any  interest  in  any  parcel  of  land  the  same  as 
as  if  paid  to  the  township  treasurer  under 
§  86."  Held,  that  the  word  "  interest,"  as  em- 
ployed in  §  51,  was  designed  to  cover  not 
merely  an  undivided  interest  in  the  whole  of 
the  parcel  taxed,  but  also  any  exclusive  in- 
terest in  any  portion  of  such  parcel,  and  that 
the  county  treasurer  and  auditor-general  had 
the  same  power  to  receive  the  tax  upon  any 
portion  of  the  parcel  assessed  as  the  township 
treasurer  had  before  return :  Wright  v.  Dun- 
ham, 13  M.  414. 

438.  As  to  the  provisions  of  the  tax-law  of 
1853  (C.  L.  1857,  §§  831,  851,  878),  authorizing 
payment  of  the  tax  on  any  portion  of  a  de- 
scription which  the  tax-payer  should  clearly 
define,  or  a  redemption  of  any  such  portion 
after  sale,  see  Amberg  v.  Sogers,  9  M.  883. 

430.  Payment  after  return.  The  right 
to  make  payment  after  the  tax  has  been  re- 
turned delinquent  is  the  same  as  before, 
though  payment  is  made  to  a  different  officer: 
Drennan  v.  Beierlein,  48  M.  873.  Payment 
may  then  be  made  to  the  county  treasurer  or 
to  the  auditor-general:  Houghton  County  v. 
Auditor-General,  86  M.  271. 

440.  What  receivable  in  payment  for 
taxes.  Taxes  are  due  to  the  public  and  not 
to  the  collector,  and  claims  against  him  are 
not  a  legal  tender  for  or  offset  against  taxes ; 
therefore  a  collector  cannot  receive  in  pay- 
ment of  taxes  a  draft  drawn  on  him  by  a 
creditor  and  accepted  by  himself:  Elliott  v. 
Miller,  8  M.  183. 

441.  A  township  treasurer  cannot  receive 
for  school  taxes  anything  which  the  law  has 
not  authorized  to  be  so  received ;  and  where 
he  accepted  local  orders  instead  of  money,  he 
was  obliged  to  make  good  the  amount:  Jones 
v.  Wright,  34  H.  371. 

That  dealer's  note  is  not  receivable  in  pay- 


ment of  liquor  tax,  see  Intoxioatino  Liquors, 
§104. 

442.  What  constitutes  payment  or 
satisfaction.  Where  a  town  treasurer  has 
received  from  a  tax-payer  worthless  highway 
orders  in  part  payment  of  his  taxes  (the  rest 
being  paid  in  cash),  receipting  the  taxes  and 
returning  them  as  paid,  and  in  his  settlement 
with  the  township  board  is  allowed  the  amount 
thereof,  the  taxes  are  thereby  paid ;  and  any 
suit  which  is  brought  for  the  amount  of  the 
orders  must  be  a  private  controversy  between 
the  treasurer  and  the  party  who  paid  them  to 
him  and  not  a  township  action:  Staley  v.  Co- 
lumbus, 36  M.  88. 

443.  Payment  over  by  a  city  treasurer,  in 
advance  of  collection,  of  state  and  county  taxes 
to  the  county  treasurer,  is  not  a  satisfaction  of 
the  tax,  and  the  party  assessed  is  still  liable : 
Pontiac  y.  Axford,  49  M.  69. 

444.  A  levy  upon  personalty  for  tax  as- 
sessed on  land  is  prima  facie  a  satisfaction  of 
the  tax  and  presumptively  removes  a  cloud 
from  the  title  to  snch  land,  so  that  a  bill  will 
no  longer  lie  to  remove  such  cloud:  Henry  v. 
Gregory,  29  M.  68. 

446.  A  purchase  by  a  second  mortgagee  at 
a  tax  sale  operates  as  a  payment  of  the  tax 
at  the  option  of  the  first  mortgagee,  but  the 
latter  must  repay  the  cost  if  he  adopts  the 
payment:  Conn.  Mut.  Ins,  L.  Co.  v.  Bulte,  45 
M.  118. 

446.  So  far  as  a  mortgagee  or  his  assigns  is 
concerned,  the  purchase,  by  one  who  has  ac- 
quired by  virtue  of  an  execution  sale  the  mort- 
gager's interest,  of  bids  under  sales  made  for 
taxes,  operates  as  a  payment  of  the  taxes: 
Fells  v.  Barbour,  58  M.  49. 

447.  But  a  mortgager  cannot  be  compelled 
against  his  will  to  treat  as  a  payment  of  the 
taxes  the  purchase  by  an  agent  of  the  mort- 
gagee of  the  land  at  a  sale  made  thereof  for 
such  taxes:  Maxfldd  v.  WiUey,  46  M.  252. 

448.  A  purchase  of  a  tax-title  by  one  who 
orally  agrees  to  hold  it  for  the  vendee  in  a 
land  contract  cannot  be  considered  as  a  pay- 
ment by  such  vendee  of  the  taxes  for  the 
vendor's  benefit:  Jones  v.  Wells,  81  M.  170. 

Collection  of  tax  out  of  tenant's  property 
held  a  sufficient  payment  to  meet  requirements 
of  lease,  see  Landlord,  etc.,  §  144. 

440.  Evidence  of  payment.  The  col- 
lector's receipt  (H.  8.  §  1063)  for  taxes  is  prima 
facie  evidence  of  payment  even  in  suits  be- 
tween third  persons:  Johnstone  v.  Scott,  11 
M.  233.  Payment  may  also  be  proved  by 
parol,  whether  a  receipt  was  given  or  not: 
Hammond  v.  Hannin,  31  M.  874. 


Digitized  by 


Google 


C1C 


TAXES,  VI  (d),  1,  3. 


450.  Application  of  payment.  Where  a 
payment  is  expressly  made  to  satisfy  a  par- 
ticular assessment,  the  collector,  if  be  receives 
it,  must  apply  the  money  to  the  purpose  speci- 
fied and  no  other:  Fuller  v.  Qrand  Rapids,  40 
M.  895. 

2.  Kecovery  back  of  payment;  duress; 
protest. 

Recovery  under  common  counts  of  tax  paid 
by  vendee  for  vendor,  see  Pleadings,  §  117. 

451.  An  illegal  tax,  involuntarily  paid 
under  protest,  or  under  stress  of  existing  pro- 
cess, may  be  recovered  back  in  an  action  for 
money  had  and  received  against  the  collecting 
officer  or  the  municipality  for  which  the  col- 
lection was  made:  First  National  Bank  v. 
Watkins,  21  M.  483;  Nickodemus  v.  East  Sag- 
inaw, 25  M.  466;  Henry  v.  Gregory,  29  M.  68; 
Oebhart  v.  East  Saginaie,  40  M.  886;  Grand 
Rapids  v.  Blakely,  40  M.  867 ;  Loudon  v.  East 
Saginaw,  41  M.  18;  Moss  v.  Cummings,  44  M. 
859;  Daniels  v.  Watertown,  55  M.  376; 
Fletcher  v.  Alcona,  71  M.  —  (Oct.  19,  '88). 

452.  The  statutory  provision  that  suits  to 
recover  taxes  paid  under  protest  must  be 
brought  within  thirty  days  after  payment 
does  not  apply  where  the  money  paid  is  not 
upon  any  assessment  made  against  plaintiff  or 
his  property :  Babcock  v.  Beaver  Creek,  65  M. 
479. 

453.  Where  an  assessment  for  local  im- 
provement has  been  illegally  exacted  by  the 
marshal  under  color  of  city  authority,  and 
has  been  paid  by  him  to  the  city,  the  latter 
cannot  escape  liability  by  reason  of  the  special 
object  of  the  tax :  Qrand  Rapids  v.  Blakely, 
40  M.  867. 

454.  A  township  is  liable  for  all  moneys 
collected  for  taxes  by  its  treasurer  which  are 
to  be  retained  in  its  treasury,  including  even 
school  and  highway  taxes  that  have  been  paid 
oat  before  suit  begun  to  recover  back  such 
moneys;  and  township  orders  received  for 
collection  are  to  be  treated  as  money :  Byles 
v.  Golden,  63  M.  613. 

455.  Nor  can  a  township  escape  liability 
for  its  treasurer's  illegal  action  because  the 
state  and  county  taxes  have  been  paid  over  to 
county :  Babcock  v.  Beaver  Creek,  65  M.  479* 

That  a  township  cannot  be  sued  to  recover 
back  the  amount  of  drain  taxes  illegally  levied 
and  paid  to  its  treasurer,  see  Drains,  §  97. 

456.  An  action  against  a  city  to  recover 
back  money  involuntarily  paid  lies  although 
the  warrant  upon  the  assessment  roll  bad  ex- 
pired when  the  payment  was  made  and  had 


been  irregularly  extended  by  the  common 
council :  Nickodemus  v.  East  Saginaw,  25  M. 
456. 

457.  In  an  action  against  the  city  of  East 
Saginaw  to  recover  back  an  assessment  paid 
under  protest,  it  was  held  that,  in  view  of  the 
conditions  imposed  by  the  charter  on  refund- 
ing and  re-assessments,  plaintiff  should  before 
suit  and  without  unreasonable  delay  have 
laid  his  objections  in  an  intelligible  form  be- 
fore the  council  and  made  demand  so  as  to 
put  that  body  in  the  wrong  by  any  refusal  to 
refund :  Louden  v.  East  Saginaw,  41  M.  18. 

458.  Before  suing  the  city  of  Lansing  to 
recover  a  tax  paid  under  protest  a  verified 
claim  for  refunding  should  be  presented  to  the 
council :  Mead  v.  Lansing,  56  M.  601. 

459.  One  is  precluded  from  seeking  to  re- 
cover back  the  amount  of  a  tax  which,  as  a 
member  of  the  board  of  supervisors,  he  voted 
to  impose  without  objecting  to  its  levy :  Wood 
v.  Norwood,  52  M.  32. 

460.  One  whose  assessment  has  been  raised 
without  notice  by  the  board  of  review,  and 
who  has  paid,  under  protest,  the  tax  as  in- 
creased, can  recover  the  excess  in  an  action 
against  the  city:  Avery  v.  East  Saginaw,  44 
M.  587. 

461.  Where  an  insolvent  firm  has  assigned 
its  stock  for  the  benefit  of  creditors,  a  personal 
tax  against  the  firm  cannot  be  satisfied  from 
the  stock  in  the  hands  of  the  assignee  upon 
any  other  terms  than  any  other  claim ;  and 
if  the  assignee  pays  the  tax  under  protest  in 
order  to  avoid  seizure  of  the  stock,  he  can 
bring  suit  against  the  officer  collecting  it  to 
recover  it  back,  so  long  as  it  remains  in  the 
officer's  hands :  Lyon  v.  Guthard,  52  M.  271. 

462.  In  an  action  to  recover  a  city  tax  com  - 
pulsorily  paid,  payment  by  the  city  marshal 
to  the  city  treasurer  of  the  money  collected  by 
him  is  presumed :  Grand  Rapids  v.  Blakely, 
40  M.  867. 

463.  A  township's  liability  to  refund  the 
amount  of  an  illegal  tax  collected  by  the  town- 
ship treasurer  is  fixed  by  proof  that  he  took 
the  money  in  his  official  capacity :  Daniels  v. 
Watertown,  55  M.  876. 

464.  When  the  assessment  of  a  particular 
class  of  property  is  clearly  identified  and  sep- 
arable, the  question  of  the  liability  of  such 
property  to  the  assessment  can  be  raised  in  an 
action  to  recover  back  the  amount  of  the  tax 
after  paying  it  under  protest :  Herrick  v.  Big 
Rapids,  53  M.  554. 

465.  In  a  suit  to  recover  the  amount  paid 
under  protest  of  a  tax  properly  levied  but 
excessive,  the  excess  only  will  be  refunded: 
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Lake  Superior  Ship  Canal  Co.  v.  Thompson, 
66  M.  493. 

466.  Where  one  is  assessed  for  the  -whole 
of  a  lot  whereof  he  has  previously  conveyed 
part,  he  is  only  entitled,  in  a  suit  to  recover 
back  the  tax  paid  under  protest,  to  have  such 
part  refunded  as  is  proportioned  to  the  value 
of  what  he  no  longer  owns:  Mead  v.  Lansing, 
56  M.  601. 

467.  A  payment  made  on  the  demand  of 
an  officer  under  legal  process  is  not  volun- 
tary although  made  before  any  levy ;  a  party 
is  not  bound  to  await  an  arrest  or  seizure,  but 
may  assume  that  the  officer  will  execute  the 
process  on  -which  he  makes  demand :  Atwell 
v.  Zeluff,  26  M.  118. 

468.  A  payment  to  a  public  officer  in  com- 
pliance -with  a  demand,  accompanied  by  a 
threat  of  immediate  and  effectual  enforce- 
ment, is  in  no  sense  a  voluntary  payment : 
First  National  Bank  v.  Watkins,  21  M.  488. 

469.  Payment  under  pressure  of  a  threat- 
ened levy  is  not  voluntary:  Louden  v.  East 
Saginaw,  41  M.  18. 

470.  Payment  of  a  personal  tax  is  not  vol- 
untary when  made  under  protest  and  for  the 
purpose  of  avoiding  the  immediate  seizure  of 
goods  to  satisfy  it:  Lyon  v.  Gvthard,  62  M. 
271. 

471.  A  demand  of  payment  by  an  officer 
having  a  warrant  involves  an  implication 
that  payment  will  be  enforced  if  not  made; 
and  to  render  the  payment  involuntary  an 
actual  levy  or  proof  that  a  levy  could  be 
made  on  tangible  property  is  not  required: 
Babeoek  v.  Beaver  Creek,  64  M.  601. 

472.  Where  payment  of  a  tax  is  made  in 
consequence  of  a  threat  to  enforce  it,  it  must 
be  considered  voluntary  if  no  seizure  of  goods 
or  of  the  person  has  been  made  or  threatened 
or  authorized,  and  if  the  collecting  officer  has 
no  authority  to  compel  payment  otherwise 
than  by  a  sale  of  the  land,  which  could  injure 
no  one:  Detroit  v.  Martin,  84  M.  170. 

478.  A  purchaser  from  one  whose  land  has 
been  irregularly  assessed  is  not  obliged  to  pay 
the  tax  on  account  of  his  vendor,  nor  is  he 
personally  liable  to  seizure  of  his  goods  for 
failure  to  pay ;  therefore  if  he  pays  before  the 
amount  becomes  a  lien  on  the  hind  the  pay- 
ment must  be  considered  voluntary:  Louden 
v.  East  Saginaw,  41  M.  18. 

474.  A  payment  of  land  taxes  in  Decem- 
ber, under  the  general  tax  law  of  1882,  is  vol- 
untary :  Peninsula  Iron  Co.  v.  Crystal  Falls, 
60  If.  79. 

475.  Where  A.'e  personal  property  had 
been  seized  by  the  township  treasurer  and  ad- 
vertised for  sale  for  a  tax  on  lands  which  were  J 


not  listed  to  nor  owned  by  A.,  who  then  paid 
the  tax  under  oral  protest,  held,  that  the  pay- 
ment was  involuntary,  and  was  recoverable 
by  A.  although  the  amount  paid  for  state  and 
county  taxes  had  been  paid  over  to  the  county : 
Babeoek  v.  Beaver  Creek,  65  M.  479. 

476.  Payment  of  a  tax  assessed  on  person- 
alty under  act  158  of  1885  was  made  under 
protest  prior  to  Jan.  1,  1886,  without  any  de- 
mand therefor  or  actual  or  threatened  levy 
under  §  81  of  said  act.  Held  voluntary  and 
not  recoverable:  Baker  v.  Big  Rapids,  65 
M.  76. 

477.  To  prevent  threatened  sale  of  his  land 
which  had  been  assessed  —  under  a  charter 
provision  afterwards  declared  unconstitu- 
tional —  for  a  street  opening,  the  owner  made 
payment  under  protest.  Held,  that  sale  would 
not  have  clouded  the  title,  and  that  the  pay- 
ment was  voluntary  and  not  recoverable  back : 
Detroit  v.  Martin,  84  M.  17a 

478.  The  general  tax  law  (H.  a  p.  1277, 
sec.  42),  in  providing  for  written  protest  upon 
payment  of  a  tax,  refers  only  to  taxes  on  real 
property :  Lyon  v.  Quthard,  52  M.  271. 

478.  No  protest  is  necessary  where  the  en- 
tire exaction  is  illegal  on  its  face  and  payment 
is  enforced  by  process:  First  National  Bank 
v.  Watkins,  21  M.  488. 

480.  No  protest  is  necessary  to  authorize 
an  action  to  recover  money  paid  on  the  illegal 
demand  of  an  officer  under  a  legal  process; 
but  where  payment  is  made  without  protest, 
no  interest  can  be  claimed  until  demand  is 
made  or  suit  brought:  Atwell  v.  Zeluff,  26  M. 
118;  Detroit  v.  Martin,  84  M.  17a 

481.  Where  an  illegal  tax  is  paid  under 
stress  of  process,  the  payment  is  involuntary, 
and  no  specific  protest  is  required:  Cox  v. 
Welcher,  68  M.  26a 

482.  While  no  technicality  of  averment  is 
required  in  a  protest  against  the  payment  of 
taxes,  there  should  be  something  to  point  out 
the  true  cause  of  complaint:  Peninsula  Iron 
Co.  v.  Crystal  Falls,  60  M.  79. 

483.  Under  a  statute  providing  that  a  per- 
son may,  under  protest,  pay  taxes  in  advance 
of  the  time  they  can  be  enforced,  the  protest 
must  be  specific  as  to  reasons  of  illegality,  or 
the  payment  cannot  be  recovered:  Cox  v. 
Welcher,  68  M.  268. 

484.  A  protest  on  payment  of  taxes  alleg- 
ing that  they  are  illegal  for  certain  reasons 
stated  merely  determines  the  time  from  which 
the  taxes  may  be  recovered,  and  when  the 
limitation  of  the  right  to  bring  the  action  be- 
gins to  run  for  the  causes  mentioned  therein. 
It  does  not  make  the  payment  involuntary 
when  there  has  been  no  effort  to  collect  or 
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demand  for  payment  made ;  and  there  can  be 
no  recovery  where  the  reason  assigned  in  the 
protest  for  the  illegality  of  the  tax  is  not  sus- 
tained by  the  evidence :  White  v.  MUlbrook,  60 
11538. 

486.  A  protest  "on  the  ground  that  the 
lands  are  unequally  and  unjustly  assessed,  and 
that  the  township  and  highway  taxes  are  ille- 
gal and  unjust,"  is  too  general  to  be  the  foun- 
dation of  an  action  to  recover  taxes  paid :  Pen- 
insula Iron  Co.  v.  Crystal  Falls,  60  M.  79. 

486.  Where  the  protest  was  not  under  the 
statute,  but  was  on  a  payment  claimed  to 
have  been  involuntary,  and  therefore,  if  not 
dne,  liable  to  be  demanded  back,  the  fact  that 
the  plaintiff  set  up  that  the  tax  was  bad  be- 
cause laid  upon  property  largely  in  excess  of 
what  he  owned  does  not  prevent  his  relying 
on  any  other  ground :  Babcock  v.  Beaver  Creek, 

64  M.  601. 

487.  In  an  action  to  recover  back  a  tax 
payment  made  under  protest  which  would 
have  been  voluntary  and  not  recoverable  ex-' 
cept  by  force  of  the  protest,  the  tax  must  be 
shown  to  be  invalid  for  the  reason  specified  in 
the  protest:  Peninsula  Iron  Co.  v.  Crystal 
Falls,  60  M.  510. 

488.  A  notice  of  protest  after  service  thereof 
has  been  shown  is  provable  by  copy  without 
notice  to  produce  the  original  or  proof  of  loss 
thereof:  Michigan  Land,  etc.  Co.  v.  Republic, 

65  ML  628. 

3.  Lien  for  taxes  paid. 

480.  A  mortgagee's  lien  for  taxes  paid  to 
protect  his  mortgage  is  not  independent  of 
the  latter,  but  falls  when  that  is  satisfied  or 
foreclosed :  Vincent  v.  Moore,  SI  M.  618. 

490.  Whether  H.  a  §  1137,  providing  that 
any  person  having  a  lien  upon  lands  returned 
for  non-payment  of  taxes  may  pay  the  taxes 
thereon  and  have  an  additional  lien  therefor, 
applies  to  mortgagees  wbo  became  such  after 
the  taxes  had  already  been  returned,  quere: 
Pond  v.  Drake,  50  M.  802. 

401.  Said  H.  S.  §  1187  makes  no  provision 
concerning  liens  created  by  redemption  cer- 
tificates ;  and  in  a  particular  case  such  a  cer- 
tificate obtained  by  a  mortgagee  was  held  to 
give  him  no  equities  as  against  a  purchaser 
from  the  mortgager:  Ibid. 

(e)  Seizure  for  tax;  warrant  and  re- 
turn. 

That  replevin  will  not,  as  a  rule,  lie  for 
property  seized,  see  Replevin,  §§  79-87. 
492.  Where  lands  are  assessed  as  non-resi- 


dent, the  collector  has  no  power  to  levy  upon 
any  property  for  the  tax :  Tweed  v.  Metealf, 
4  M.  579. 

493.  S.  L.  1853,  p.  140,  §  40,  authorizing 
levy  of  tax  by  distress  and  sale  of  goods  in 
possession  of,  even  though  not  owned  by,  per- 
son on  whom  tax  was  imposed,  held  valid, 
though  it  allowed  the  owner  no  redress  but 
an  action  against  him  for  whose  tax  seizure 
was  made :  Sears  v.  Cottrett,  5  M.  251. 

494.  The  auditor-general's  warrant  to  a 
sheriff  to  collect  a  railroad  company's  debt 
for  specific  taxes  is  in  the  nature  of  an  execu- 
tion and  cannot  be  levied  upon  property  that 
the  company  has  conveyed  away  to  third  per- 
sons; and  such  levy  will  be  enjoined.  Any 
right  based  on  a  lien  for  the  taxes  in  such  case 
must  be  worked  out  in  suit  in  chancery  by 
the  state  against  the  company  and  its  grantees : 
Haekley  v.  Mack,  60  M.  591. 

495.  Levy  for  a  specific  tax  cannot  be  made 
upon  the  track  or  road-bed  of  a  railway  com- 
pany ;  if  any  levy  can  be  made  upon  the  cor- 
porate property  otherwise  than  goods  and 
chattels,  it  must  be  on  the  franchise  of  earn- 
ing tolls,  as  provided  by  the  corporate  laws : 
Ibid. 

496.  Goods  assigned  for  the  benefit  of  cred- 
itors are  exempt  from  levy  to  satisfy  a  per- 
sonal tax  during  the  ten  days  allowed  to  the 
assignees  for  filing  their  bond:  Lyon  v.  Har- 
ris, 52  M.  271. 

497.  A  tax-collector  is  bound  to  take  notice 
of  a  general  statute  which  exempts  corpora- 
tions from  any  except  specific  taxes ;  and  if  he 
levies  upon  the  property  of  a  corporation  for 
taxes,  it  may  be  replevied  from  him :  Le  Roy 
v.  East  Saginaw  C.  R.  Co.,  18  M.  233. 

498.  Holding  live  animals  levied  on  a  little 
longer  than  may  be  actually  necessary  before 
selling  will  not  make  the  collector  a  trespasser 
ab  initio.  The  reasonable  expenses  of  keeping 
the  animals  while  lawfully  held  for  sale  are 
proper  charges  to  be  collected  with  the  tax: 
Bird  v.  Perkins,  88  M.  28. 

499.  Warrant  for  collection  of  liquor  tax 
by  distress  is  sufficient  if  it  contains  the  re- 
citals required  by  act  228  of  1875,  §8:  Wood 
v.  Thomas,  88  M.  686. 

600.  Return  of  levy  for  non-payment  of 
liquor  tax  need  not  set  forth  demand,  which 
is  provable  by  parol  and  is  presumed  in  ab- 
sence of  evidence  to  the  contrary:  Ibid. 

501.  In  replevin  for  property  seized  for 
taxes,  where  plaintiffs  do  not  claim  that  the 
tax  had  been  paid  by  them  or  by  any  one  for 
them,  the  warrant  of  the  county  treasurer 
under  §  47  of  the  act  of  1882  is  admissible  as 
evidence  without  a  showing  that  a  return  had 
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been  made  by  the  township  treasurer  stating 
that  the  taxes  upon  personal  property  remain 
unpaid,  as  required  by  §  44:  Hood  v.  Judkins, 
61  It  575. 

(f)  Actions  for  unpaid  taxes. 

502.  A  township  cannot  sue  for  unpaid 
taxes  except  in  the  case  provided  for  by  H.  8. 
§  1049,  where  taxes  on  personalty  have  been 
returned  unpaid  for  want  of  property  to  levy 
on :  Staley  v.  Columbus,  86  M.  88. 

608.  The  treasurer's  warrant  for  collection 
must  be  exhausted  before  suit :  McCallum  v. 
Bethany,  42  M.  457. 

604.  In  the  absence  of  express  provision  a 
city  cannot  sue  for  an  unpaid  tax  on  person- 
alty if  the  city  charter  gives  a  specific  remedy 
by  process  froiu  the  receiver  and  by  levy  on 
goods  within  the  city :  Detroit  v.  Jepp,  53  M. 
468. 

605.  A  city's  right  of  action  against  a  party 
assessed  for  state  and  county  taxes  is  not  de- 
feated by  its  treasurer's  having  paid  over  the 
amount,  in  advance  of  collection,  to  the  county 
treasurer  in  making  his  return  to  the  latter: 
Pontiae  v.  Axford,  49  M.  69. 

606.  E.  S.  §  1051  makes  a  tax-roll  prima 
facie  evidence  only,  not  conclusive  evidence, 
of  the  legality  and  regularity  of  the  assess- 
ments ;  hence  their  validity  may  be  contested 
in  suits  to  collect  them :  Wattles  v.  Lapeer,  40 
M.  624. 

(g)  Enjoining  collection. 

1.  Jurisdiction ;  when  injunction 
,  granted. 

607.  The  tax  law  of  1885,  §  107,  provides 
that  "no  injunction  shall  issue  to  stay  the 
proceedings  for  the  assessment  or  collection  of 
taxes  under  this  act."  Held,  that  this  provis- 
ion, if  valid  at  all,  does  not  apply  to  proceed- 
ings for  sale  for  taxes  assessed  before  the  act 
took  effect:  Auditor-General  v.  Iosco  Circuit 
Judge,  58  M.  846. 

508.  Said  provision  is  constitutional ;  §42 
of  the  act  provides  a  sufficient  remedy  in  per- 
mitting the  tax  to  be  paid  under  protest  and 
recovered  by  action  if  illegally  assessed.  But 
asking  an  injunction  does  not  preclude  other 
relief;  e.  g.,  declaring  the  tax  illegal:  Eddy  v. 
Lee,  72  M.  —  (Nov.  28,  '88). 

609.  Equity  has  jurisdiction  (but  see  supra, 
8  508)  to  restrain  the  collection  of  a  tax  upon 
land  which  constitutes  an  apparent  lien  on 
the  land  and  might  result  in  a  sale  of  it  by 
a  deed  that  would  be  prima  facie  evidence  of 


title:  Palmer  v.  Rich,  12  M.  414;  Schofteld  v- 
Lansing,  17  M.  437;  Bristol  v.  Johnson,  84  M. 
128;  Thomas  v.  Gain,  85  M.  155;  Marquette, 
H.  A  0.  R.  Co.  v.  Marquette,  85  M.  504;  Folk- 
erts  v.  Power,  42  M.  2S8. 

610.  So  held,  enjoining  taxes  for  drains  ille- 
gally laid  out,  etc. :  Palmer  v.  Rich,  12  M.  414 : 
Kinyon  v.  Duchene,  21  M.  498;  Frost  v.  Leath- 
erman,  55  M.  88. 

511.  So  held  as  to  assessments  for  local  im- 
provements in  cities,  without  reference  to  the 
question  whether  there  was  or  was  not  person- 
alty from  which  collection  might  be  made : 
Schofteld  v.  Lansing,  17  M.  437;  Hoyt  v.  East 
Saginaw,  19  M.  89. 

512.  Jurisdiction  to  enjoin  sale  for  an  ille- 
gal tax  depends  not  on  the  amount  of  the  tax, 
but  on  the  value  of  the  land  affected:  Fuller 
v.  Grand  Rapids,  40  M.  895. 

513.  Equity  will  not  enjoin  the  collection 
of  a  tax  on  land  that  has  been  prima  facie 
satisfied  by  a  levy  upon  personalty,  for  pre- 
sumptively such  a  levy  removes  the  cloud 
caused  by  the  tax :  Henry  v.  Gregory,  29  M.  68. 

514.  Equity  has  no  jurisdiction  to  restrain 
the  collection  of  a  tax  from  goods  and  chat- 
tels: Ibid.;  Thomas  v.  Gain,  85  II  155.  In 
the  absence,  at  least,  of  any  showing  that  the 
property  possessed  any  peculiar  value  not  ca- 
pable of  compensation  in  damages  the  remedy 
at  law  is  ample :  Henry  v.  Gregory,  29  M.  88. 

616.  So  thecourt  refused  to  enjoin  the  col- 
lection from  personalty  of  an  assessment  for 
paving  a  street :  Williams  v.  Detroit,  2  M.  560. 

516.  Equity  has  no  jurisdiction  to  restrain 
the  collection  of  a  mere  personal  tax  on  the 
ground  of  illegality  alone:  Toungblood  v.  Sex- 
ton, 83  M.  406. 

617.  Where  a  tax  is  on  persons  in  respect  of 
their  business,  an  allegation  in  a  bill  to  re- 
strain its  collection  that  the  enforcement  of 
the  tax  will  work  irreparable  injury  to  com- 
plainants does  not  confer  jurisdiction,  as  irrep- 
arable injury  is  not  to  be  predicated  of  the 
mere  enforcement  of  a  money  demand :  Ibid. 

518.  Where  personal  property  sufficient  in 
amount  has  been  levied  upon  to  satisfy  a  tax 
on  bank  stocks  that  was.  claimed  to  be  illegal 
and  void,  an  injunction  against  further  pro- 
ceedings to  collect  the  tax  or  enforce  the  levy 
was  refused ;  complainant's  remedy  at  law  by 
trover  for  the  value  of  the  goods  seized  or  by 
an  action  to  recover  back  the  tax  paid  under 
protest  being  ample.  And  a  charge  in  the  bill 
that  the  supervisor  acted  fraudulently  in  mak- 
ing and  in  refusing  to  correct  the  assessment 
will  not  confer  jurisdiction  in  such  a  case: 
Hagenbuch  v.  Howard,  84  M.  1. 

518.  Where  complainant's  personal  prop- 
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erty  bad  been  assessed  in  the  wrong  township, 
notwithstanding  his  effort  to  secure  a  proper 
assessment,  an  injunction  to  restrain  collec- 
tion was  refused,  the  remedy  at  law  being 
ample:  Mears  v.  Howarth,  84  M.  19. 

520.  Although  a  tax  upon  personal  prop- 
erty is  no  ground  for  equitable  interference, 
yet  relief  may  be  given  against  such  a  tax 
where  jurisdiction  has  been  obtained  to  re- 
strain collection  of  the  tax  as  charged  against 
land :  FolkerU  v.  Power,  42  M.  283. 

621.  Where,  under  tho  statute,  a  bank  is 
not  liable  at  all  to  taxation  on  its  personalty, 
and  a  levy  is  made  in  such  a  way  as  directly 
to  interfere  with  its  business,  the  enforcement 
of  the  tax  may  be  restrained  by  injunction: 
Lenawee  County  Savings  Bank  v.  Adrian,  66 
M.  278. 

522.  The  sale  for  school  taxes  of  lands  un- 
lawfully included  within  the  district  was  en- 
joined :  Simpkins  v.  Ward,  40  M.  569. 

623.  The  collection  of  a  tax  upon  land  was 
enjoined  where  the  opportunity'  to  ascertain 
the  amount  of  the  assessment,  and  to  be  heard 
as  to  its  fairness,  had  been  withheld  under 
circumstances  that  operated  as  a  legal  fraud : 
Woodman  v.  Auditor-General,  52  M.  28. 

624.  If  a  supervisor  fraudulently  assess  the 
property  of  an  individual  above  its  value,  and 
relatively  above  the  other  assessments  on  his 
roll,  the  party  aggrieved  may  have  an  injunc- 
tion to  restrain  the  collection  of  the  excessive 
tax:  Merrill  v.  Auditor-General,  24  M.  170. 

525.  Where  lands  belonging  to  a  non-resi- 
dent were  assessed  at  three  times  their  value, 
and  disproportionately  with  the  lands  of  resi- 
dents, a  sale  for  taxes  will  be  restrained :  Au- 
ditor-General v.  Iosco  Circuit  Judge,  68  M. 
845. 

528.  The  naked  charge  that  the  lands  of 
non-resident  complainants  are  assessed  higher 
relatively  than  the  lands  of  residents  is  not 
alone  sufficient  to  afford  a  ground  for  equi- 
table interference:  Pillsbury  v.  Auditor-Gen- 
eral, 26  M.  245. 

627.  The  collection  of  a  tax  will  not  be  en- 
joined where  the  sole  ground  of  complaint  is 
that  tho  statute  annexing  the  lands  taxed  to 
the  municipality  which  levied  the  taxes  was 
unconstitutional ;  if  the  law  was  valid  the  tax 
was  good,  and  if  void  the  invalidity  was 
patent  and  could  not  cloud  title:  Curtis  v. 
East  Saginaw,  85  M.  608. 

628.  The  collection  of  taxes  on  lands  will 
not  be  enjoined  on  the  ground  of  mistaken 
and  erroneous  description  where  the  owner 
himself  furnished  the  description  to  the  as- 
sessor: Hubbard  v.  Winsor,  15  M.  146. 

628.  An  injunction  against  a  sale  for  taxes 


was  refused  when  asked  merely  on  the  ground 
that  a  proper  assessment  roll  was  not  ready 
for  review  on  the  third  Monday  of  May  as  re- 
quired by  law,  the  roll  used  being  the  roll  of 
the  year  before  with  alterations  penciled  by 
the  supervisor,  but  a  proper  roll  being  made 
out  later  and  no  excessive  valuation  or  unau- 
thorized levy  being  charged :  Albany  <&  Bos- 
ton Mining  Co.  v.  Auditor-General,  87  M. 
891. 

530.  The  sale  of  lands  for  delinquent  taxes 
will  not  be  enjoined  merely  for  the  neglect  of 
a  municipal  board  of  review  to  attach  their 
certificate  to  the  tax-roll,  and  of  the  chairman 
of  the  board  of  supervisors  to  sign  the  certifi- 
cate of  equalization :  Burt  v.  Auditor-General, 
89  M  126. 

531.  A  bill  will  not  lie  to  set  aside  taxes  or 
a  tax-sale  on  the  ground  that  the  supervisor's 
certificate  to  the  assessment  roll  did  not  com- 
ply with  the  statute,  because  such  an  irregu- 
larity would  not  injure  complainant,  and  his 
case  would  therefore  be  without  equity :  Sin- 
clair v.  Learned,  51  M  885. 

632.  An  injunction  to  restrain  collection  of 
assessments  for  repaving  is  unnecessary  where 
the  city  has  admitted  the  invalidity  of  such 
assessments  and  where  a  statute  has  been 
passed  requiring  re-assessment :  Byram  v.  De- 
troit, 50  M.  56. 

As  to  effect  of  petitioning  for  improvement, 
or  of  acquiescence  or  laches  in  preventing  in- 
junction against  collection  of  assessment,  Bee 
Cities,  etc.,  §§  285-240;  Drains,  §§72-74, 108. 

2.  Parties. 

533.  An  individual  has  no  right  as  a  tax 
payer,  either  in  his  own  name  or  on  behalf  of 
himself  and  the  other  tax-payers,  to  file  a  bill 
to  enjoin  proceedings  in  advance  of  the  actual 
levy  of  a  tax.  He  cannot  seek  redress  until 
bis  own  tax  can  be  ascertained,  and  he  cannot 
then  proceed  in  equity  except  to  protect  his 
individual  interests  from  injuries  not  reme- 
diable otherwise :  Miller  v.  Grandy,  13  M  640. 

584.  One  who  has  conveyed  land  in  trust 
to  secure  a  debt  is  still  the  owner  in  fee  and 
may  seek  relief  against  an  illegal  tax:  Flint 
<t  P.  M.  R.  Co.  v.  Auditor-General,  41  M.  685. 

536.  An  old  school  district  may  maintain 
a  bill  to  enjoin  the  assessment  and  collection 
of  a  tax  to  satisfy  the  amount  apportioned  as 
its  share  of  a  valuation  of  school  property  on 
the  formation  of  a  new  district  where  the 
proceedings  were  taken  at  a  meeting  held 
without  notice:  Everett  School  District  v. 
Wilcox  School  District,  63  M.  61. 

536.  Several  complainants  cannot  join  in 
a  bill  to  restrain  the  collection  of  a  personal 
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»  tax  assessed  against  them  separately  in  respect 
to  the  business  in  which  each  is  individually 
■  engaged  (so  held  of  the  tax  on  liquor  dealers): 
Toungblood  v.  Sexton,  82  M.  406. 

637.  Parties  owning  distinct  parcels  of  land 
fronting  upon  a  street  may  join  in  a  bill  to  re- 
strain collection  of  a  tax  upon  their  several 
parcels  for  grading  the  street,  if  the  illegality 
of  the  tax  proceedings  or  other  common  cause 
is  alleged  as  the  ground  of  relief:  Scofieldv, 
Lanring,  17  M.  487. 

688.  Individual  tax-payers  of  a  township 
may  join  in  seeking  to  have  collection  of  an 
illegal  tax  on  land  restrained :  Bristol  v.  John- 
ton,  84  M.  138. 

688.  Where  the  objection  to  an  assessment 
is  that  each  parcel  of  land  separately  owned 
was  assessed  an  aliquot  part  of  a  general 
charge  instead  of  for  the  particular  benefits 
conferred  upon  it,  it  seems  that  the  different 
owners  cannot,  their  interests  being  hostile, 
join  in  a  bill  to  restrain  collection :  Brunner  v. 
Bay  City,  46  M.  286. 

640.  Parties  complaining  of  tax  proceed- 
ings  that  do  not  affect  all  alike  must  sue  sev- 
erally or  not  at  all;  so,  where  drain  charges 
have  become  individual  assessments  on  the 
roll  for  sale,  owners  of  lands  severally  affected 
cannot  join  in  a  bill  to  set  them  aside :  Barker 
v.  Vernon,  68  M.  516. 

641.  A  husband  may  properly  join  with  his 
wife  in  a  bill  to  restrain  the  collection  of  an 
illegal  tax  upon  lands  belonging  to  her  but  oc- 
cupied as  a  home  by  both:  Henry  v.  Gregory, 
29M.  6S. 

642.  Counties  and  townships  are  necessary 
parties  to  a  bill  to  vacate  taxes  assessed,  where 
a  decree  would  make  it  necessary  to  charge 
the  taxes  back  to  the  county  or  to  spread  them 
upon  the  township's  land :  Adams  v.  Auditor- 
General,  48  M.  458. 

648.  To  a  bill  to  enjoin  or  vacate  a  drain- 
tax,  the  township  should  not  be  made  a  de- 
fendant: Emerson  v.  Walker,  63  M.  488;  Bar- 
ker v.  Vernon,  68  M.  516. 

644.  The  school  district  is  a  necessary  de- 
fendant to  a  bill  to  restrain  the  collection  of  a 
school-tax  irregularly  assessed;  the  district 
was  allowed  to  be  added  as  a  formal  party  be- 
fore entering  final  decree  when  tax  was  found 
to  be  absolutely  illegal :  Fottcerts  v.  Power,  42 
M.  288. 

646.  The  city  is  a  necessary  defendant  to  a 
bill  to  enjoin  the  collection  of  a  sewer  tax ;  bat 
where  this  objection  was  not  seasonably  made 
to  a  bill  filed  against  the  city  marshal  alone, 
it  was  obviated  by  amendment  at  the  hearing : 
Thomas  v.  Gain,  35  M.  155. 

616.  After  drain  taxes  are  returned  to  the 


office  of  the  auditor-general  he  is  a  necessary 
party  to  a  bill  to  set  them  aside  or  to  restrain 
a  sale  for  their  collection.  Leave  granted  on 
appeal  to  add  him  by  amending  in  court  below. 
The  contractors  for  making  the  drains  held 
not  necessary  parties:  Palmer  v.  Rich,  12  M. 
414 

647.  The  township  treasurer  and  drain  com- 
missioner are  proper  defendants  to  a  bill  to 
vacate  a  township  drain-tax,  even  though  the 
tax  has  been  returned  as  unpaid  to  the  county 
treasurer:  Frost  v.  Leatherman,  55  M.  38. 

648.  To  a  bill  against  a  city  to  enjoin  en- 
forcement of  a  paving  tax  the  contractor  for 
the  paving  was  held  not  a  necessary  defend- 
ant: Wilkins  v.  Detroit,  46  M.  120. 

3.  Pleading  and  practice. 

648.  A  bill  by  a  railroad  company,  seeking 
to  have  the  collection  of  a  tax  levied  upon  its 
lands  restrained  on  the  ground  that  such  lands 
were  exempt  from  taxation  under  the  statute 
sufficiently  shows  that  the  lands  were  such  as 
the  statute  exempts  if  it  alleges  that  the  lands 
taxed  are  necessary  for  the  proper  operation 
of  complainant's  road  and  have  been  for  a 
year  past :  Marquette,  H.  <t  O.  R.  Co.  v.  Mar- 
quette, 85  M.  504. 

660.  The  bill  shows  a  case  within  the  juris- 
diction where  it  alleges  the  tax  to  be  "about 
$150: "  Palmer  v.  Rich,  12  M.  414. 

661.  The  bill  must  set  forth  a  description  of 
the  land  affected:  Conway  v.  Waverly,  15  M. 
257. 

662.  A  bill  to  restrain  the  collection  of  an 
assessment  must  expressly  point  out  the  irreg- 
ularities relied  upon  as  vitiating  the  proceed-  • 
ings:  Williams  v.  Detroit,  2  M.  560. 

663.  A  bill  seeking  to  have  the  collection 
of  an  assessment  for  improving  a  street  re- 
strained because  the  estimate  of  its  cost  as 
submitted  to  the  council  was  in  gross  cannot 
be  aided  by  any  presumption  against  the  cor- 
rectness of  official  action,  and  should  clearly 
negative  the  submission  also  of  detailed  infor- 
mation: Cuming  v.  Grand  Rapids,  46  M.  150. 

664.  As  to  necessary  averments  in  bill  for 
relief  against  drain-tax,  see  Barker  v.  Ver- 
non, 68  M.  516.    See  Drains,  §  104. 

666.  Relief  will  be  refused  to  one  who  asks 
to  have  the  collection  of  his  taxes  restrained 
on  a  showing  that  a  portion  of  his  taxes  are 
illegal,  without  distinguishing  the  legal  from 
the  illegal:  Conway  v,  Waverly,  15  M.  257; 
Palmer  v.  Napoleon,  16  M.  176. 

666.  If  legal  and  illegal  taxes  are  separable, 
an  injunction  will  not  be  granted  except  upon 
payment  or  an  offer  to  pay  the  legal  part : 
Palmer  v.  Napoleon,  16  M.  176. 
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657.  Where  complainant  denies  the  valid- 
ity of  a  particular  tax,  without  giving  a  reason 
for  contesting  it,  he  should,  in  his  bill,  offer  to 
pay  it:  Connors  v.  Detroit,  41  M.  128. 

668.  If  a  bill  to  restrain  the  collection  of 
such  part  only  of  a  tax  as  is  claimed  to  be 
illegal  points  out  definitely  the  part  and 
amount  complained  of,  it  need  not  offer  pay- 
ment of  that  part  not  sought  to  be  enjoined : 
Clement  v.  Everest,  29  M.  19. 

660.  Where  a  bill  to  enjoin  the  sale  of  lands 
for  taxes  states  in  round  numbers  the  total 
sum  assessed  against  each  parcel  for  state, 
county,  town,  highway  and  school  taxes, 
without  distinguishing  the  amounts  of  each, 
it  will  not  be  sustained  if  the  complainant 
fails  to  show  that  r  11  these  several  taxes  were 
irregularly  assessed,  or  that  he  had  made  pay- 
ment or  tender.  The  legal  charge  will  not  be 
enjoined  to  cut  off  -what  may  be  illegal :  Pills- 
bury  v.  Auditor-General,  26  M.  246. 

660.  Where  city  levies  for  certain  funds 
exceeded  the  statutory  limit  of  taxation.it 
was  held  that  complainant  could  not  claim 
that  collection  of  the  whole  city  tax  should  be 
restrained.  He  should  offer  to  pay  what  the 
common  council  might  legally  assess  as  to 
those  funds  and  the  whole  of  the  remainder ; 
and  where  he  fails  to  do  this  costs  should  be 
awarded  against  him,  but  his  bill  should  be 
sustained  to  the  extent  of  what  be  ought 
equitably  to  pay :  Connors  v.  Detroit,  41 M.  128. 

661.  Where  one  seeks  to  restrain  the-coUec- 
tion  of  an  alleged  excessive  tax,  the  injunc- 
tion master  should  require  him,  as  a  condition 
to  the  allowance  of  the  injunction,  to  pay  to 

.  the  proper  officer  so  much  of  the  tax  as  he 
concedes  to  be  fair,  and  if  his  estimate  errs  in 
his  own  favor,  the  court  has  power  to  impose 
costs  upon  him  or  to  deny  him  costs.  If  per- 
sonal taxes  are  involved,  the  amount  disputed 
should  be  required  to  be  paid  into  court,  or  se- 
curity exacted  for  its  payment,  if  the  court  so 
decrees :  Merrill  v.  Auditor-General,  24  M.  170. 

562.  A  sale  of  land  for  unpaid  taxes  should 
not  be  perpetually  enjoined  without  making 
it  a  condition  that  complainant  should  pay 
the  sum  lawfully  demandable  and  which  he 
bad  previously  tendered;  e.  g.,  where  the  au- 
thorities had  demanded  an  illegal  rate  of  in- 
terest on  the  taxes,  the  legal  rate  having  been 
tendered  and  refused :  Smith  v.  Auditor-Gen- 
eral, 20  M.  898. 

563.  Where,  on  a  bill  to  restrain  the  collec- 
tion of  taxes  a  part  only  of  which  were  alleged 
to  be  illegal,  an  injunction  was  allowed  on  con- 
dition that  complainants  paid  into  court  the 
amounts  assessed  against  them,  which  they 
did,  and  the  bill  was  afterwards  dismissed  on 


demurrer,  held,  that  the  court  could  not 
properly  direct  the  money  deposited  to  be  paid 
over  by  the  register  to  the  township  treasurer, 
there  having  been  no  issue  or  hearing  that 
could  enable  the  court  to  determine  that  thn 
parties  had  no  defense  against  the  enforce- 
ment of  collection  in  whole  or  in  part :  Conway 
v.  Waverly,  15  M.  257. 

564.  The  dismissal  on  demurrer  for  want 
of  equity  of  a  bill  to  enjoin  the  collection  of 
taxes  does  not  affect  any  legal  defences  which 
any  of  the  complainants  may  Bet  up  against 
the  levy  of  the  taxes :  Ibid.    See  infra,  §  748. 

566.  Where,  upon  a  bill  to  restrain  a  sale 
for  taxes,  the  assessment  or  levy  is  found  to 
be  excessive,  the  decree  should  not  cancel  the 
whole  tax  but  should  give  relief  against  the  ex- 
cess only :  Merrill  v.  Auditor-General,  24  M. 
170:  Connors  v.  Detroit,  41  M.  128. 

566.  On  affirming  a  decree  restraining  the 
sale  of  land  for  an  illegal  tax,  costs  cannot  be 
awarded  against  the  state,  but  may  be  al- 
lowed to  complainant  to  be  collected  on  the 
appeal  bond:  Flint  <fc  P.  M.  R.  Co.  v.  Audi- 
tor-General, 41  M.  685. 

(h)  Jleturn  of  delinquent  taxes. 

667.  A  township  treasurer's  return  of  de- 
linquent state  and  county  taxes  before  the 
statutory  time  avoids  a  tax-deed  based  on  a 
sale  of  property  therein  reported:  Bailey  v. 
Haywood,  70  M.  18a 

668.  An  extension  of  time  for  making  re- 
turn of  taxes  is  for  the  benefit  of  the  tax  col- 
lector, and  if  he  makes  return  before  the 
expiration  of  the  extension  no  legal  wrong  is 
done  to  tax-payers,  their  right  to  make  pay- 
ment being  the  same  as  before:  Drennan  v. 
Beierlein,  49  M.  272. 

669.  A  return  by  the  treasurer  or  collector 
that  the  tax  has  not  been  paid  is  necessary  to 
justify  a  sale  of  the  land  upon  which  the  tax 
was  levied :  Rowland  v.  Doty,  H.  8. 

570.  A  tax-deed  is  void  if  based  on  a  sale 
for  taxes  for  a  year  in  which  the  property  was 
not  returned :  Newkirk  v.  Fisher,  72  M.  — 
(Oct.  26,  '88). 

571.  All  subsequent  proceedings  for  the 
sale  of  the  land  for  the  unpaid  taxes  are 
founded  upon  this  return :  Tweed  v.  Metcalf, 
4  M.  579. 

As  to  necessity  of  return  of  delinquent  labor 
tax,  see  Highways,  §  185. 

572.  It  is  the  treasurer's  duty  to  make  an 
effort  to  collect  taxes  assessed  to  residents  be- 
fore he  can  lawfully  return  them  unpaid: 
Rayner  v.  Lee,  20  M.  884. 

673.  A  township  treasurer's  return  of  de- 
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linquent  taxes  is  good  if  in  the  statutory  form : 
and  it  will  be  presumed,  if  necessary  to  sus- 
tain it,  that  personal  demand  was  made  for 
taxes  assessed  upon  residents:  Dickison  v. 
Reynold*,  48  M.  168. 

674.  Under  R.  8.  1888,  p.  87,  §  9,  the  oath 
on  returning  taxes  unpaid  could,  in  the  ab- 
sence of  the  county  treasurer,  be  administered 
by  his  deputy :  Malony  v.  Mahar,  2  D.  482,  1 
M.  26. 

575.  A  return  by  the  township  collector 
of  the  failure  to  pay  taxes  which  is  neither 
signed  by  him  nor  verified  by  his  oath  is  un- 
official and  of  no  legal  value:  Upton  v.  Ken- 
nedy, 36  M.  216;  Seymour  v.  Peters,  67  M. 
415. 

676.  A  failure  of  the  overseer  of  highways 
to  verify  his  return  of  unpaid  highway  labor — 
even  as  to  resident  lands  —  held  to  defeat  a 
deed  for  taxes  of  that  year:  Hogeltkamp  v. 
Weehf,  87  M.  422. 

677.  The  description,  in  the  township  treas- 
urer's return,  of  the  land  as  in  "  town  seven  of 
range  seven  "  instead  of  town  seven  north  of 
range  seven  west,  is  sufficient  where  the  names 
of  the  township  and  county  are  given,  and 
there  is  only  one  town  seven  of  range  seven  in 
that  township:  Wright  v.  Dunham,  18  M.  414. 

678.  Sending  the  township  treasurer's  orig- 
inal return  to  the  auditor-general  instead  of 
the  transcript  required  by  H.  S.  §  1069  will 
not  invalidate  a  subsequent  sale:  Stockle  v. 
BiUbee,  41  M.  615. 

679.  The  county  clerk  is  not  required  to 
certify  to  the  township  treasurer's  return  to 
the  county  treasurer,  but  to  the  proceedings 
had  on  extending  the  time  for  collecting 
taxes,  and  to  the  accuracy  of  the  county  treas- 
urer's transcript  to  the  auditor-general :  Hunt 
v.  Chapin,  42  M.  24. 

680.  H.  S  §  1069,  requiring  transcripts  of 
the  collectors'  returns  to  be  forwarded  to  the 
auditor-general  by  the  first  day  of  March,  if 
mandatory  in  cases  where  there  is  no  exten- 
sion, does  not  apply  to  cases  of  extension ;  and 
if  by  reason  of  extension  the  returns  are  not 
made  in  time,  the  county  treasurer  should 
forward  transcripts  as  soon  as  practicable 
thereafter:  Houghton  Supervisors  v.  Rees,  84 
M.  481. 

681.  But  the  auditor-general  cannot  be 
compelled  to  receive  returns  and  credit  the 
counties  with  delinquent  taxes  when  such  re- 
turns are  made  after  the  first  day  of  March ; 
but  he  may  do  so,  in  his  discretion,  if  the  re- 
turns reach  him  in  time  to  advertise  and  sell 
the  lands  the  same  year:  Houghton  County  v. 
Auditor-General,  86  M.  271,  41  M.  28. 


VII.  Appropriation  ;  accounting. 

As  to  expenditure  of  local  taxes  raised  in 
unorganized  county,  see  Counties,  §§118, 
119. 

As  to  adjusting,  between  old  and  new 
counties,  equities  as  to  taxes  previously  levied, 
see  Counties,  §  120. 

682.  H.  S.  §  1225  is  a  standing  appropriation 
of  one-half  the  specific  taxes  arising  from  min- 
ing companies  to  the  counties  respectively; 
People  v.  Auditor-General,  9  M.  141. 

688.  A  county  clerk  drew  an  order  on  the 
state  treasurer,  payable  to  the  order  of  the 
county  treasurer,  for  specific  tax  moneys  doe 
the  county.  This  order  was  indorsed  over 
by  the  county  treasurer  to  an  attorney  ap- 
pointed by  the  board  of  supervisors  to  receive 
the  money,  and  the  attorney  presented  it  to 
the  auditor-general  and  applied  for  his  warrant 
on  the  state  treasurer  for  the  amount.  Held, 
that  the  order  was  sufficient :  Ibid. 

684.  The  right  of  a  township,  city  or  vil- 
lage to  a  liquor  tax  collected  therein  becomes 
vested  at  the  date  at  which  the  law  requires 
the  tax  to  be  paid,  and  is  not  divested  by  sub- 
sequent detachment  of  territory  before  actual 
payment :  SpringxceUs  v.  Wayne  County  Treas- 
urer, 58  M.  240. 

686.  Where  a  township  has  collected  and 
used  liquor  taxes  which  an  incorporated  vil- 
lage within  its  limits  had  a  right  to  assess  and 
receive,  the  village  may  sanction  the  collec- 
tion and  claim  the  money :  Decatur  v.  Decatur 
Township  Board,  88  M.  885. 

686.  A  city  from  which  the  county  treas- 
urer has  withheld  liquor-tax  moneys  cannot 
on  that  account  refuse  to  pay  over  moneys 
collected  for  county  taxes:  Marquette  v.  Ish- 
peming  City  Treasurer,  49  M.  244. 

As  to  township's  liability  to  county  for  its 
treasurer's  default,  see  Townships,  §§  65,  66. 

587.  A  county  treasurer  cannot  refuse,  on 
the  ground  that  the  county  claims  moneys  to 
be  due  it  from  the  state,  to  pay  over  taxes 
which  he  has  collected  for  the  state ;  and  in  a 
mandamus  proceeding  against  him  by  the 
auditor-general  he  cannot,  though  under  in- 
structions from  the  board  of  supervisors,  make 
a  counter-claim  or  set-off  of  the  county's  de- 
mands ;  this  would,  in  effect,  be  a  suit  against 
the  state:  Aplin  v.  Van  Tassel,  72  M.  — 
(Nov.  28,  '88). 

588.  Under  the  tax  laws  the  auditor-gen- 
eral cannot  open  accounts  with  the  township 
or  with  the  particular  funds  of  a  township, 
but  only  with  the  county ;  and  so  long  as  the 
county  is  indebted  to  the  state  he  may  with- 
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hold  from  the  former  amounts  collected 
within  it  upon  taxes  assessed  for  township, 
school  and  highway  purposes :  Ottawa  Super- 
visors v.  Auditor-General,  69  M.  1  (March 
2, '88). 

689.  It  is  only  in  cases  where  taxes  have 
been  illegally  assessed  and  rejected,  or  other- 
wise set  aside  according  to  law,  that  they  can 
be  charged  back  to  the  counties ;  mere  delay 
in  collections,  caused  by  the  pendency  of  in- 
junctions, is  not  sufficient:  Auditor-General 
v.  Monroe  Supervisors,  86  M.  70. 

590.  Section  124  of  the  tax-law  of  1869 
(C.  L.  1871,  g  1090,  repealed  Aug.  8, 1875)  pro- 
vided that  lands  remaining  unsold  for  five 
years  after  they  were  bid  off  to  the  state 
should  then  be  sold  for  what  they  would 
bring,  crediting  the  county  for  any  excess  over 
the  amount  charged  by  the  state  against  any 
parcel,  and  debiting  the  county  for  any  de- 
ficiency. Held,  that  the  title  of  the  statute 
precluded  any  retrospective  effect — even  if 
such  effect  could  lawfully  be  given —  and  that 
§  124  did  not  apply  in  cases  where  lands  were 
bid  off  to  the  state  prior  to  its  passage :  Au- 
ditor-General v.  Monroe  Supervisors,  86  M. 
70;  Auditor-General  v.  Saginaw  Supervisors, 
62  M.  579. 

591.  The  state  cannot  be  charged  with  the 
amount  of  tax-bids  upon  a  Bale  not  authorized 
by  law  —  e.  fir.,  a  sale  made  after  an  unauthor- 
ized postponement:  Houghton  County  v.  Au- 
ditor- General,  41  M.  23. 

592.  Where  the  manner  of  dealing  adopted 
by  state  and  county  shows  that  there  has  been 
no  settlement,  but  nt  most  an  account  stated, 
a  mistake  of  fact  will  be  corrected  if  great 
injustice  has  been  done:  Auditor-General  v. 
Saginaw  Supervisors,  62  M.  579. 

693.  In  accounting  with  the  state  a  county 
should  receive  credit  for  all  the  lands  bid  off 
by  the  state,  and  whatever  interest  and  other 
charges  have  been  made  at  the  auditor-gen- 
eral's office  on  account  of  the  same :  Ibid. 

694.  The  interest  on  amounts  bid  by  the 
state  for  tax  lands  should  cease  against  the 
county  when  the  land  is  redeemed  at  either 
office.  If,  for  convenience  or  necessity  in 
keeping  the  account,  interest  is  charged  on 
state  bids  when  the  land  is  returned  for  the 
whole  period  in  which  redemption  is  allowed, 
and  payment  of  the  tax  is  made  before  that 
period  expires,  the  amount  of  interest  col- 
lected from  that  time  should  be  credited  back 
to  the  county :  Ibid. 

695.  It  seems  that  the  auditor-general  can 
cancel  and  charge  back  to  the  county  illegal 
state  tax  purchases :  Ibid. 

696.  Under  H.  S.  B  H40,  a  county  is  re- 


sponsible to  the  state  for  the  county  treasurer's 
default  in  accounting;  for  moneys  received 
by  him  in  conducting  tax-sales;  he  does  not 
act  in  such  sales  as  the  mere  agent  of  the 
state,  and  separately  from  his  official  duties  as 
county  treasurer;  nor  is  it  optional  with  him 
whether  he  will  conduct  such  sales  or  not: 
Attorney-General  v.  St.  Clair  Supervisors,  80 
M.  888. 

697.  By  taking  from  the  county  treasurer 
the  bond  required  by  H.  8.  §  1098  to  account 
for  moneys  received  at  tax-sales,  the  state 
does  not  confine  itself  to  the  remedy  thereon 
in  case  of  his  default:  Ibid, 

898.  The  board  of  supervisors  may  be  com- 
pelled by  mandamus  to  levy  the  amonnt  of 
the  loss  and  reimburse  the  state.  The  state 
loses  nothing  by  laches  in  delaying  to  press 
payment:  Ibid. 

Board  of  supervisors  compelled  to  apportion 
amount  due  state  from  county,  see  supra, 
§§  850,  851. 

VIII.  Sales. 

(a)  Power  to  sell,  in  general. 

As  to  presumptions  in  favor  of  validity,  see 
tupra,  %%  85-98. 

That  a  levy  exceeding  statutory  limit,  or 
tax  including  a  snm  illegally  added,  defeats 
sale  and  tax-deed,  see  supra,  §8  324-889. 

699.  Statutes  with  reference  to  tax-sales 
should  not  be  construed  more  strictly  or  more 
loosely  than  is  the  rule  with  statutes  gener- 
ally;  the  intent  governs:  Clark  v.  Mowyer,  5 
M.  462. 

600.  Sales  cannot  be  made  under  §  70  of 
the  general  tax-law  of  1882  (H.  S.  p.  1285)  for 
taxes  assessed  under  the  former  tax-law,  be- 
cause the  title  of  the  tax-law  of  1882  confines 
it  to  future  proceedings,  and  because  act  11  of 
1882  (subsequently  passed),  which  repeals  for- 
mer laws  relating  to  taxation,  leaves  them  in 
force  for  the  sale  of  lands  for  taxes  levied 
under  them:  Thomas  v.  Collins,  68  M.  64; 
Ball  v.  Buseh,  64  M.  836;  Busch  v.  Nester,  70 
M.  525  (June  8,  '88);  Nitzv.  Bolton,  71  M.  — 
July  11,  '88). 

601.  The  tax-law  of  1885  (act  158)  was  con- 
fined by  its  title  to  a  prospective  operation,  and 
sales  for  delinquent  taxes  of  previous  years 
could  not  be  made  thereunder:  Humphrey  v. 
Auditor-General,  70  M.  292;  Hall  v.  Perry,  72 
M.  —  (Nov.  1,  '88);  McNaughton  v.  Martin, 
72  M.  —  (Nov.  1,  '88). 

602.  Act  17  of  1887,.  providing  for  the  col- 
lection under  the  tax-law  of  1885  of  unpaid 
taxes  assessed  prior  to  the  passage  of  the  act 
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of  1885,  authorizes  a  sale  of  land  for  unpaid 
taxes  assessed  in  1884  under  the  tax-law  of 
1883,  and  therefore  requires  a  reversal  of  a 
decree  in  proceedings  pending  when  the  act  of 
1887  took  effect  enjoining  the  collection  of 
such  taxes  under  the  law  of  1885 :  Humphrey 
v.  Auditor-General,  70  M.  292. 

603.  But  the  provision  of  §  2  of  said  act  17 
of  1887,  which  attempts  to  validate  sales  there- 
tofore had  under  the  provisions  of  said  act  of 
1885  for  delinqment  taxes  of  years  previous 
to  1885,  is  unconstitutional:  Hall  v.  Perry, 
McNaughton  v.  Martin,  cited  supra,  §  601. 

604.  A  statutory  amendment  allowing  sale 
to  pay  marshal's  fees  is  not,  unless  plainly  so 
intended,  applicable  to  assessments  previously 
made :  Fuller  v.  Grand  Rapids,  40  M.  805. 

605.  Land  might  be  sold  by  the  county  for 
delinquent  school-taxes  under  the  law  of  1848 : 
Tweed  v.  Metcalf,  4  M.  579. 

606.  The  auditor-general  cannot  postpone 
the  sale  of  lands  to  another  year,  either  di- 
rectly or  by  accepting  delinquent  returns  from 
the  counties  at  too  late  a  date  for  a  sale  the 
same  year.  A  sale  so  postponed  is  void: 
Houghton  County  v.  Auditor-General,  41  M. 
28. 

607.  A  sale  for  taxes  for  a  year  in  which  it 
is  shown  the  land  was  twice  assessed  and  the 
tax  once  paid  is  invalid:  Bayner  v.  Lee,  20 
M.  884. 

608.  A  sale  of  land  for  taxes  is  wholly  un- 
warranted if  the  tax  has  been  paid,  and  the 
deed  given  thereon  will  convey  no  title  to  the 
purchaser:  Rowland  v.  Doty,  H.  8;  Johnstone 
v.  Scott,  11  M.  282;  Bayner  v.  Lee,  20  M.  884. 

(b)  Decree;  notice. 

609.  An  invalid  decree  of  sale  for  taxes 
should  be  annulled  by  reversal  instead  of  be- 
ing permitted  to  stand  as  a  null  decree.  And 
both  parties  should  be  placed  in  the  condition 
in  which  they  would  have  been  if  no  proceed- 
ings in  court  had  been  taken:  State  v.  Eddy, 
58  M.  318. 

610.  Under  R.  S.  1846  it  was  not  necessary 
that  the  auditor-general  should  specify  in  bis 
notice  of  tax-sales  the  particular  place  at  the 
county  seat  where  the  sales  would  take  place. 
A  notice  which  stated  that  the  sale  would 
take  place  at  such  public  and  convenient  place 
as  the  county  treasurer  should  select  at  the 
county  seat  was  sufficient  (overruling  Miles  v. 
Walker,  4  M.  641) :  Clark  v.  Mowyer,  5  M.  462 ; 
Wisner  v.  Davenport,  5  M.  501. 

611.  And  a  notice  by  the  county  treasurer 
of  the  place  where  the  tax-sales  would  be 
made,  posted  at  the  court-house,  county  treas- 
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urer's  office  and  other  public  places  at  the 
county  seat  a  week  before  the  day  of  sale,  was 
a  reasonable  and  sufficient  notice  by  him  if 
any  was  required :  Ibid. 

(o)  The  sale;  description. 

612.  There  is  no  limitation  by  statute  of 
the  amount  of  land  that  may  be  sold  from 
any  parcel  for  the  taxes  assessed  thereon: 
Sibley  v.  Smith,  2  M.  486.  And  where  the 
whole  is  sold  no  presumption  of  fraud  can 
arise  from  that  fact:  Tweed  v.  Metcalf,  4  M. 
579. 

618.  The  description  by  which  sale  is  made 
may  differ  from  that  of  the  assessment  where 
there  are  statutory  provisions  for  payment  on 
part  of  an  entire  description:  Amberg  v.  Rog- 
ers, 9  M.  882.  So,  it  may  differ  from  the  de- 
scription returned  where  payment  on  part  can 
be  made  after  return:  Wright  v.  Dunham, 
13  M.  414. 

614.  Whether  a  tax-sale  of  a  town  lot,  as 
such,  is  valid  where  the  town  plat  has  never 
been  recorded,  quere:  Johnstone  v.  Scott,  11  M. 
282. 

615.  The  land  sold  may  be  described  by 
initial  letters,  abbreviations  and  figures:  Sib- 
ley v.  Smith,  2  M.  486. 

As  to  descriptions  in  tax-deeds,  see  infra, 
§§  642-647. 

That  sales-book  of  county  treasurer  is  evi- 
dence, see  Evidence,  §  494. 

(d)  Fraud  of  officers  and  bidders. 

616.  If  a  county  treasurer,  having  charge 
of  sales  of  land  for  taxes,  become  a  purchaser 
himself,  the  sale  is  a  nullity;  and  he  cannot 
be  allowed,  under  the  statute,  for  improve- 
ments made  by  him  on  the  lands  purchased : 
Clute  v.  Barron,  2  M.  192. 

617.  Fraudulent  combinations  of  bidders 
at  tax-sales  to  prevent  lands  being  sold  to 
others  will  not  vitiate  a  purchase  by  one  not 
a  party  to  the  combination:  Case  v.  Dean,  16 
M.  12. 

(e)  Effect  of  sale;  certificate;  assign- 
ment. 

618.  Every  tax-sale  is  a  sale  of  the  complete 
title;  and,  if  legal,  when  it  matures  takes 
precedence  of  all  other  titles:  Sinclair  v. 
Learned,  51  M.  835;  Westbrook  v.  Miller,  64 
M.  129. 

6 1 9.  A  sale,  unless  cancelled  by  some  proper 
authority,  extinguishes  the  tax :  Auditor-Gen- 
eral v.  Monroe  Supervisors,  86  M.  70 ;  Auditor- 
General  v.  Saginaw  Supervisors,  62  M.  579. 
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620.  The  state  purchases  and  holds  tinder 
tax-sales  in  the  same  manner  as  Individuals : 
Ibid. 

621.  And  it  cannot,  by  selling  an  old  tax- 
bid,  avoid  the  bar  of  the  statute  of  limitations 
arising  meantime  from  adverse  possession: 
Chamberlain  v.  Ahrens,  55  Itf.  111. 

622.  A  state  tax-bid  transferred  to  a  pri- 
vate purchaser  is  in  his  hands  the  same  in  all 
respects  as  if  the  land  had  been  bid  off  by 
him  originally:  Auditor-General  v.  Monroe 
Supervisors,  36  M.  70. 

623.  One  who  had  bought  lands  at  a  tax- 
sale,  but  had  not  yet  become  entitled  to  a  deed 
when  it  was  sold  for  another  year's  tax,  was 
not  the  owner  within  the  meaning  of  R.  S. 
1888,  so  as  to  be  entitled  to  a  surplus  received 
on  the  last  sale,  even  though  such  surplus  was 
deposited  in  the  state  treasury  and  remained 
there  until  he  had  obtained  his  deed :  People 
v.  Hammond,  1  D.  276. 

624.  A  tax  certificate  gives  no  right  of 
entry  on  land  prior  to  execution  of  tax-deed : 
Busch  v.  Nester,  62  M.  881. 

626.  A  certificate  of  tax  purchase  clouds 
title  if  the  deed  to  be  issued  thereon  will  be 
prima  facie  evidence  of  title;  and,  therefore, 
the  assignment  of  such  certificate  is  a  valuable 
consideration  for  a  promise  to  pay  money: 
Stoddard  v.  Prescott,  58  M.  542. 

626.  A  quitclaim  to  a  third  person  from  a 
tax  purchaser  who  has  as  yet  no  deed  can 
operate  at  most  merely  as  an  assignment  of 
the  certificate  of  sale:  Nitz  v.  Bolton,  71  M. 
—  (July  11,  '88). 

Assignment  of  tax  certificate  provided  for 
in  decreeing  foreclosure,  see  Mortgages,  §  647. 

(f)  Redemption. 

627.  A  legislative  intent  to  out  off  all  right 
of  redemption  as  to  sales  made  prior  to  a  new 
statute  on  the  subject  will  not  be  inferred, 
being  contrary  to  the  uniform  course  of  state 
policy  in  that  regard,  and  also  affecting  in- 
juriously the  rights  of  those  who  before  were 
entitled  to  redeem :  Flint  <fc  P.  M.  R  Co.  v. 
Saginaw  County  Treasurer,  82  M.  260. 

628.  Act  17  of  1875  (H.  &  §  1094)  takes 
the  place  of  and  repeals  C.  L.  1871,  §  1050, 
and  being  the  only  act  in  force  providing  for 
redemption  it  applies  to  sales  previously  made ; 
the  twenty-five  per  cent,  interest  or  penalty 
required  by  the  earlier  act  to  be  paid  to  the 
state  is  released:  Ibid. 

629.  Under  the  charter  of  Detroit  of  1857 
the  owner  of  an  undivided  Interest  in  land 
assessed  as  a  whole  was  allowed  to  redeem 
his  share  from  a  city  tax-sale  by  paying  a  pro- 


portionate amount:  People   v.   Detroit   City 
Treasurer,  8  M.  14, 

680.  Where  the  county  treasurer's  sale- 
book  of  lands  delinquent  for  taxes  of  1844 
showed  an  erasure  opposite  the  land  in  ques- 
tion, it  was  held  that  no  legal  presumption  of 
redemption  by  payment  was  raised,  and  that 
the  question  was  one  of  fact  to  be  decided  in 
the  trial  court:  Tweed  v.  Met  calf,  4  M.  570. 

631.  In  a  particular  case  where  the  owner 
of  land  sold  for  taxes  let  the  time  for  redemp- 
tion, which  he  would  otherwise  have  made, 
elapse,  relying  on  the  purchaser's  assurance 
that  he  would  assign  the  tax  certificate  to  him 
on  payment  of  his  bid  with  interest,  the  pur- 
chaser having  taken  a  deed  was  compelled  to 
reconvey  to  the  owner:  Laing  v.  McKee,  IS 
J£  124. 

IX.  The  deed;  tax-titles. 

Conveyance  of  tax-title  by  quitclaim  deed, 
see  Conveyances,  §  266. 

(a)  Validity;  execution. 

That  tax-deeds  based  on  excessive  levies  or 
on  taxes  wholly  or  partly  unauthorized,  are 
void,  see  supra,  §§  824-339. 

632.  The  auditor-general  cannot  convey 
lands  sold  for  taxes  unless  express  authority 
is  conferred  on  him  by  statute :  Sibley  v.  Smith, 
2M.486. 

633.  Sections  76,  64  and  65  of  the  tax-law 
of  1843  held  to  authorize  the  auditor-general 
to  execute  deeds  to  purchasers  at  sales  for  de- 
linquent taxes  of  1841 :  Ibid. 

634.  The  auditor-general  will  not  be  com- 
pelled by  mandamus  to  give  a  deed  where, 
under  the  statute  (S  L.  1843,  p.  8,  §  69),  the 
giving  or  withholding  thereof  depends  upon 
his  judicial  discretion ;  the  remedy  of  a  dissat- 
isfied party  is  by  certiorari:  People  v.  Auditor- 
General,  8  M.  427. 

635.  Under  H.  S.  §  283,  and  under  the  pre- 
sumption in  favor  of  official  action,  held,  that 
the  deputy  auditor-general  has  power  to  exe- 
cute and  acknowledge  tax-deeds:  Westbrook 
v.  Miller,  56  M.  148 ;  Drennan  v.  Herzog,  56- 
M.  467;  FeUs  v.  Barbour,  58  M.  49. 

636.  The  tax-deed  need  not  recite  the  pro- 
ceedings prior  to  the  sale.  The  recitals  need 
not  show  more  than  the  capacity  in  which  the 
officer  acts:  Sibley  v.  Smith,  2  M.  486. 

637.  A  second  tax-deed,  issued  by  the  au- 
ditor-general on  the  loss  or  destruction  of  the 
first,  is  void  unless  it  recites  such  loss  or 
destruction,  and  the  date,  if  possible,  of  the 
first  deed :  Burroughs  v.  Goff,  64  M.  464. 
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638.  A  deed  given  for  state  tax-lands  may 
be  based  on  the  separate  sales  of  different 
years,  and  will  be  good  if  any  one  of  the  sales 
was  -valid :  Hunt  v.  Chapin,  42  M.  24. 

639.  A  deed  from  the  auditor-general  based 
upon  a  tax-sale  made  by  the  county  treasurer 
to  himself  is  a  nullity,  and  the  grantee  cannot 
recover  for  improvements:  Clute  v.  Barron,  2 
M.  192. 

640.  A  tax-deed  executed  after  redemption 
from  the  sale,  or,  what  is  in  legal  effect  the 
same  thing,  after  the  lien  of  the  tax  has  been 
transferred  to  the  owner  of  the  property  and 
merged  in  his  general  title  before  the  sale  has 
become  absolute,  confers  no  title:  Gould  v. 
Day,  94  U.  S.,  405. 

641.  Recording  is  not  essential  to  the  valid- 
ity of  a  tax-deed:  Fells  v.  Barbour,  68  M.  49. 

That  circuit  court  commissioners  cannot  be 
empowered  to  try  tax-titles,  see  Comers,  §  47. 

(b)  Description  of  the  land. 

642.  The  interest  or  title  intended  to  be 
conveyed  must  appear  from  the  deed :  Groes- 
beck  v.  Seeley,  18  M.  829. 

643.  As  between  himself  and  the  owners  of 
adjacent  lands  the  tax-purchaser  must  take 
notice  at  his  peril  of  the  description  in  hie  own 
deed  to  know  what  lands  it  describes,  if  any, 
and  whether  it  sufficiently  describes  any  land: 
King  v.  Potter,  18  M.  184. 

644.  Where  a  tax-sale  is  made  for  an  undi- 
vided interest  the  burden  is  on  the  purchaser 
to  show  what  it  covers;  he  must  identify  his 
interest:  Butler  v.  Porter,  18  M.  292. 

645.  This  description  in  a  tax-deed  was 
sustained:  "The  following  described  land,  sit- 
uated in  the  county  of  Wayne,  to  wit,  that 
part  of  private  claim  61  lying  east  of  the  north 
branch  of  the  river  Ecorse,  in  township  8  S.  of 
R.  11  E.,  containing  20^,V  acres,  be  the  same 
more  or  less;"  and  as  the  deed  gave  definite 
and  permanent  boundaries  it  conveyed  all  the 
land  within  those  boundaries,  although  there 
were  in  fact  about  eighty  acres:  Oilman  v. 
RiopeUe,  18  M.  145. 

646.  Under  a  statute  containing  provisions 
whereby  part  of  a  parcel  assessed  as  an  en- 
tirety may  be  cleared  by  payment  or  re- 
demption, a  description  may  be  good  for  the 
purpose  of  sale  and  conveyance  although  in- 
sufficient for  the  purpose  of  an  assessment; 
it  cannot,  therefore,  be  presumed  that  the  de- 
scription for  assessment  was  the  same  as  that 
in  the  tax-deed;  and  it  will  be  presumed,  in 
aid  of  such  a  deed,  that  a  tax  instead  of  being 
assessed  on  the  description  by  which  sale  was 
made  was  assessed  on  the  whole  parcel,  and 


that  payment  or  redemption  took  place  as  to 
part:  Amberg  v.  Rogers,  9  M.  882;  Wright  v. 
Dunham,  IS  M.  414. 

647.  A  description  in  a  tax-deed  which 
designates  the  land  not  by  governmental  sur- 
vey subdivision  or  by  number  of  lot  or  tract, 
but  by  subdivisions  that  are  not  legal  or  that 
cannot  physically  exist,  is  insufficient:  King 
v.  Potter,  18  M.  184. 

As  to  description  for  assessment,  see  infra, 
§§  206-215. 

(o)  Operation  and  effect. 

648.  The  title  acquired  by  tax-sale  has 
nothing  to  do  with  the  previous  chain  of  title ; 
it  breaks  up  and  destroys  all  prior  titles: 
Lacey  v.  Davis,  4  M.  140. 

640.  A  tax-title,  if  legal,  takes  precedence 
of  and  extinguishes  all  prior  titles :  Van  An- 
ken  v.  Monroe,  88  H.  725 ;  Sinclair  v.  Learned, 
51  M.  885;  La  Coss  v.  Wadsworth,  56  M.  421 ; 
Westbrook  v.  Miller,  64  M.  129. 

650.  A  valid  tax-title  cuts  off  all  liens  and 
encumbrances  resting  on  the  land,  including 
homestead  and  dower  rights :  Bobbins  v.  Bar- 
ron, 82  M.  86. 

651.  Yet  ownership  of  a  tax-title  does  not 
necessarily  prevent  one  from  seeking  relief  on 
the  basis  of  antecedent  equities:  La  Coss  v. 
Wadsworth,  56  M.  421. 

652.  A  tax-deed  gives  no  right  but  such  as 
comes  from  the  tax  proceeding  itself;  it  does 
not  estop  the  state  from  claiming  a  previous 
escheat ;  the  state  gives  no  warranty :  Crane 
v.  Reeder,  25  M.  803. 

653.  The  state  does  not  guarantee  tax-titles 
except  as  statutes  may  provide;  and  in  all 
other  cases  the  purchaser  must  be  content 
with  such  interests  as  he  gets  under  his  pur- 
chase :  Rice  v.  Auditor-General,  80  M.  12. 

664.  As  an  illegal  tax-title  is  a  nullity  it 
cannot  of  itself  divest  or  affect  the  true  title 
in  any  way,  and  the  true  owner  cannot  be 
compelled  to  incur  expense  or  take  active 
measures  to  get  rid  of  it:  Groesbeck  v.  Seeley, 
18  M.  829. 

666.  A  tax-deed  cannot  relate  back  to  the 
time  of  the  sale  for  the  purpose  of  making 
parties  trespassers  by  reason  of  acts  done  on 
tbe  land  before  the  deed  was  given :  Hess  v. 
Griggs,  48  M.  897. 

666.  A  tax-title  relates  back  from  the  time 
it  becomes  absolute  to  the  time  of  the  tax  pur- 
chase for  all  purposes  of  substantial  justice, 
but  not  otherwise ;  and  it  cannot  be  used  to 
divest  rights  acquired  since  the  period  to 
which  it  would  relate:  Connecticut  Mutual 
Life  Ins.  Co.  v.  Bulte,  45  M.  118. 


Digitized  by 


Google 


623 


TAXES,  IX  (c),  (d). 


657.  A  defendant  in  ejectment  who  after 
issue  joined  acquired  tax-titles  from  a  third 
party,  but  did  not  set  them  up  in  defence,  was 
not  estopped  by  the  judgment  against  him 
from  afterwards  asserting  them;  in  such  a 
case  they  do  not  relate  back :  Hemmingway  v. 
Drew,  47  M.  554. 

658.  Tax-deeds  that  are  not  valid  cannot 
relate  back  to  protect  the  acts  of  one  who  has 
entered  under  mere  tax  certificates  before  the 
deeds  have  issued;  such  entry  cannot  be 
treated  as  color  of  title :  Busch  v.  Nester,  62 
M.  381. 

650.  One  who  cuts  timber  under  a  void 
tax-title  is  liable  as  a  trespasser:  Safford  v. 
Buato,  4  M.  406. 

660.  A  tax-deed,  though  shown  by  evi- 
dence to  be  void,  affords  color  of  title  to  one 
who  has  gone  into  possession  thereunder: 
Hoffman  v.  Harrington,  28  M.  92. 

661.  A  tax -deed  offered  to  show  good  faith 
of  a  defendant  charged  in  trover  for  cutting 
timber  was  excluded  where  good  faith  was 
immaterial:  Grant  v.  Smith,  26  M.  201. 

662.  Whether,  in  view  of  the  notorious  fact 
that  tax-deeds  are  generally  found  to  be  in- 
valid, a  person  who  cuts  timber  relying  solely 
on  a  tax-deed,  beyond  which  he  has  made  no 
examination  to  ascertain  whether  it  is  really 
valid,  can,  where  it  turns  out  to  be  void, 
claim  that  he  acted  in  good  faith,  guere:  Win- 
chester v.  Craig,  S3  M.  205,  222. 

663.  Hearsay  evidence  that  tax-title  relied 
on  to  show  good  faith  was  investigated  and 
pronounced  valid  by  counsel  excluded:  Tut  tie 
v.  White,  49  M.  407. 

664.  Where  a  party  claiming  to  have  been 
in  possession  of  land  when  he  cut  logs  thereon 
brings  replevin  for  them  against  one  claiming 
title  to  the  land,  and  where  plaintiff  attempts 
to  prove  title  and  consequent  right  of  posses- 
sion by  tax-deeds  that  are  void  on  their  face, 
no  conflicting  titles  remain  for  the  jury  to  try, 
and  defendant  is  entitled  to  judgment:  Busch 
v.  Nester.  70  M.  525: 

665.  Tax-titles,  though  held  by  third  per- 
sons, are  admissible  in  defence  to  an  action  of 
trespass  brought  by  a  plaintiff  who  show3  no 
actual  possession :  Tolles  v.  Duncombe,  34  M. 
101. 

666.  A  tax-title  held  by  a  third  party  may 
be  shown  as  divesting  plaintiffs  title  in  eject- 
ment by  a  defendant  who  is  under  no  estop- 
pel: Lee  v.  Clary,  38  M.  223. 

667.  A  mortgage  is  not  merged  in  a  tax- 
title  acquired  by  the  mortgagee  to  protect  his 
interest:  Baker  v.  Clark,  52  M.  22. 

668.  A  tax-title  that  inures  to  a  mortgagee's 


benefit  is  no  consideration  for  abating  the 
mortgage  debt:  Baird  v.  Randall,  58  M.  175. 

669.  A  tax-title  obtained  by  one  who  has 
no  right  to  use  it  adversely  to  the  regular  title 
simply  inures  to  the  protection  of  the  latter: 
Horton  v.  Ingersoll,  13  M.  409. 

670.  A  purchase-money  mortgage  given 
back  by  grantees  who  bought  with  warranty 
and  took  possession  could  not  be  resisted,  on 
foreclosure,  on  the  ground  of  an  outstanding 
tax-title  fifteen  years  old  wbereunder  no  claim 
had  been  made  against  such  mortgagers: 
Smith  v.  Fiting,  87  M.  148. 

671.  Whether  record  of  a  tax-title  is  con- 
structive notice  that  the  holder  claims  the 
land,  guere:  La  Coss  v.  Wadsworth,  56  M. 
421. 

672.  Recording  tax-deed  to  unoccupied 
land  asserts  title  and  warrants  ejectment: 
Hoyt  v.  Southard,  58  M.  482. 

When  holder  of  tax-title  can  be  made  de- 
fendant in  foreclosure,  see  Mortgages,  §  553. 

As  to  the  statute  protecting  improvements 
made  under  tax-titles,  see  Ejectment,  §£  231- 
235. 

(d)  As  evidence;  presumptions. 

678.  A  statute  making  tax-deeds  prima 
facie  evidence  of  the  proceedings  to  the  date 
of  the  deed  is  valid ;  so  held  of  §  124  of  the 
tax-law  of  1858:  Qroesbeck  v.  Seeley,  18  M.  829. 

674.  The  provision  of  the  tax-law  of  1853 
(L.  1853,  p.  151,  §  89)  under  which  a  tax-deed 
five  years  recorded  was  to  be  "  positive  evi- 
dence "  of  a  title  in  fee-simple  in  the  grantee 
cannot  avail  a  party  to  whom  sale  was  made 
after  the  amendment  in  1855  (C.  L.  1857,  §  871) 
striking  out  such  provision:  Blackwood  v. 
Van  Vk.it,  80  M.  118. 

675.  The  provision  in  §  124  of  the  tax-law 
of  1858  making  a  tax-deed  two  years  recorded 
conclusive  is  void:  Quinlon  v.  Rogers,  12  M. 
168 ;  Case  v.  Dean,  16  M.  12. 

676.  Section  135  of  the  tax-law  of  1858  held 
invalid  so  far  as  it  makes  absolute  and  inde- 
feasible after  five  years  the  title  to  lands  bid 
off  by  the  state  for  taxes :  Groesbeck  v.  Seeley, 
18  M.  329.    See  Case  v.  Dean,  16  M.  12. 

677.  The  objection  that  the  grantee  in  a 
tax-deed  offered  in  evidence  was  in  possession 
when  the  tax  accrued  only  goes  to  the  valid- 
ity of  the  deed  as  a  conveyance  of  the  title, 
and  not  to  its  admissibility  in  evidence;  for 
the  statute  makes  the  deed  prima  facie  evi- 
dence of  the  correctness  of  all  previous  pro- 
ceedings :  Oilman  v.  RiopeUe,  18  M.  145. 

678.  An  objection  to  the  introduction  of  a 
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tax-deed  in  evidence  is  untenable  if  it  as- 
sumes as  established  facts  that  would  be  mere 
matter  of  defence  to  the  deed:  Crane  v. 
Reeder,  25  M.  303. 

679.  The  admission  in  evidence  of  a  city 
tax-deed  for  an  unpaid  paving-tax,  without 
first  proving  regularity  of  proceedings  prior 
to  sale,  involves  simply  the  order  of  proof  and 
is  not  error :  Dubois  v.  Campau,  24  M.  360. 

680.  Where  defendant  in  ejectment  relies 
upon  tax-deeds,  one  of  which  is  found  to  be 
valid,  the  exclusion  of  evidence  showing  the 
others  to  be  invalid  is  immaterial :  Drennan 
v.  Herzog,  56  M.  467. 

681.  Where  evidence  tending  to  invalidate 
a  tax-deed  is  admitted,  and  goes  to  the  jury 
without  any  ruling  upon  it,  the  supreme  court 
cannot  consider  the  alleged  defects :  Sands  v. 
Davis,  40  M.  14. 

682.  A  tax-deed  is  presumptively  valid;  its 
invalidity  is  not  to  be  inferred  from  ambig- 
uous facts  or  from  any  failure  to  find  facts : 
Stockle  v.  Silsbee,  41  M.  615. 

683.  The  policy  of  our  tax-laws  favors  the 
stability  and  repose  of  tax-titles,  and  discour- 
ages their  being  brought  into  question  by  col- 
lateral proceedings:  Blanchard  v.  Powers,  42 
M.  619. 

684.  A  tax-title  cannot  be  collaterally  at- 
tacked by  contesting  in  an  ejectment  suit  the 
lawful  acts  of  a  de  facto  tax  collector:  Stockle 
v.  Silsbee,  41  M.  615. 

685.  The  validity  of  a  tax -title,  especially 
if  it  be  of  long  standing,  cannot  be  impeached 
in  an  action  of  ejectment  against  the  holder 
by  evidence  showing  the  falsity  of  the  super- 
visor's certificate  of  valuation  attached  to  the 
assessment  roll :  Blanchard  v.  Powers,  42  M. 
610;  Gamble  v.  East  Saginaw,  48  M.  367. 

686.  Under  the  codes  of  1827  and  1838  the 
county  treasurer's  deed  of  lands  sold  for  taxes 
was  evidence  only  that  the  sale  made  by  him 
was  regular.  The  party  claiming  under  the 
deed  must  show  the  regularity  of  the  prior 
proceedings:  Rowland  v.  Doty,  H.  8 ;  Scott  v. 
Detroit  Young  Men's  Society,  ID.  119;  Lati- 
mer  v.  Lovett,  2  D.  204 ;  Ives  v.  Kimball,  1  M. 
308. 

687.  A  tax-deed  acquired  in  1840,  under 
statutes  that  did  not  make  such  deeds  prima 
facie  evidence  of  regularity,  fails  to  show  title 
unless  evidence  is  given  of  the  correctness  of 
the  proceedings:  Farmers',  etc  Bank  v.  Bran- 
son, 14  M.  361. 

688.  Under  the  statute  of  1843,  and  subse- 
quent tax-laws,  a  tax-deed  from  the  state  is 
prima  facie  evidence  of  the  regularity  of  the 
proceedings  to  date  of  deed  and  of  title  in  the 
grantee,  and  throws  the  burden  of  proof  upon 


the  party  contesting  it:  Sibley  v.  Smith,  2  M. 
486;  Amberg  v.  Rogers,  9  M.  832;  Oroesbeck 
v.  Seeley,  18  M.  329  j  Wright  v.  Dunham,  13 
M.  414;  Tolles  v.  Duncombe,  84  M.  101;  Van 
Auken  v.  Monroe,  38  M.  725 ;  Crooks  v.  Whit- 
ford,  47  M.  283;  Busch  v.  Nester,  62  M.  381. 

689.  Where  lands  are  sold  for  taxes  which 
include  taxes  assessed  under  the  drainage  law 
of  1859,  the  deeds  given  by  the  auditor-gen- 
eral are  prima  facie  evidence  of  regular  pro- 
ceedings in  the  assessment  and  subsequent 
steps  to  a  sale :  Palmer  v.  Rich,  12  M.  414. 

690.  The  saving  clause  of  C.  L.  1871,  §  1133, 
repealing  prior  tax-laws,  which  provides  that 
the  repeal  "shall  not  affect  any  act  done,  sale 
made  or  right  acquired,"  etc.,  is  construed  in 
the  light  of  the  state  policy  of  the  subject  to 
save  the  prior  enactment  making  a  state  tax- 
deed  prima  facie  evidence  of  title  in  the 
grantee:  Blackwood  v.  Van  Vliet,  80  M.  118. 

691.  Where  a  tax-title  has  been  assailed 
for  defects  in  the  proceedings,  the  party 
claiming  under  it  is  entitled  to  rest  upon  the 
prima  facie  showing  made  by  the  produc- 
tion of  his  deed  until  evidence  assailing  it 
has  been  given,  and  then  he  may  go  into 
affirmative  evidence  of  its  regularity:  Taffv. 
Hosmer,  14  M.  309,  818. 

692.  To  obviate  the  effect  of  the  statute 
making  the  deed  prima  facie  evidence  of  the 
regularity  of  all  proceedings,  the  party  object- 
ing should  produce  such  evidence  as  wfll  ex- 
clude reasonable  presumption  of  regularity. 
It  should  be  such  evidence  of  irregularity, 
not  pertaining  to  mere  directory  requirements, 
as  to  demand  explanation.  Some  specific  de- 
fect, the  insufficiency  of  some  particular  act, 
or  the  non-performance  of  some  requisite  duty, 
should  be  shown :  Lacey  v.  Davis,  4  M.  140. 

693.  Where  under  the  statute  the  tax-sales 
were  to  commence  on  the  first  Monday  of 
October  and  to  continue  from  day  to  day, 
etc.,  and  the  tax-deed  recited  a  sale  made  on 
the  eleventh  of  October,  it  was  held  incumbent 
on  the  party  disputing  the  validity  of  the  deed 
to  show  a  non-compliance  with  this  statute: 
Ibid. 

694.  Until  a  reasonable  presumption  to  the 
contrary  has  been  raised  by  proof,  it  is  to  be 
presumed  that  everything  has  been  done  which 
the  statute  authorizes  to  be  done  to  render 
the  sale  valid :  Amberg  v.  Rogers,  9  M.  882. 

695.  As  against  the  presumption  of  correct- 
ness in  favor  of  a  tax-deed  it  is  not  sufficient 
to  prove  facts  from  which  an  inference  of  ir- 
regularity might  be  drawn,  if  such  facts  are 
consistent  with  the  existence  of  others  which 
would  make  the  proceedings  regular:  Wright 
v.  Dunham,  13  M.  414. 
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606.  As  the  burden  of  showing  invalidity 
rests  upon  the  party  assailing  a  tax -deed,  it  is 
incumbent  upon  one  who  relies  to  defeat 
such  deed  on  the  illegality  of  a  tax  levied. for 
township  purposes  to  introduce  the  township 
records  to  show  that  the  amount  levied  by  the 
supervisors  was  excessive :  Boyce  v.  Sebring, 
66  M.  210. 

607.  When  such  evidence  is  given  as,  in 
the  absence  of  all  counter-testimony,  will 
afford  reasonable  ground  for  presuming  the 
proceedings  anterior  to  the  deed  to  be  irregu- 
lar, the  burden  of  proof  is  thrown  upon  the 
holder  of  the  tax-title;  but  the  irregularity 
must  be  a  substantial  error,  affecting  injuri- 
ously the  interests  of  the  owner  of  the  land : 
Case  v.  Dean,  16  M.  12. 

608.  Where,  to  show  that  a  tax  was  erro- 
neously assessed  upon  a  part  instead  of  the 
whole  of  a  parcel  of  land,  the  collector's  re- 
turn was  put  in  evidence,  which  showed  a  tax 
against  a  part  of  the  land  only,  but  it  was  con- 
sistent with  this  return  that  a  tax  might  have 
been  correctly  levied  upon  the  whole,  and  a 
part  of  the  land  then  cleared  of  the  tax  by 
payment  before  the  return,  it  was  field  that 
the  court,  in  support  of  the  deed,  must  pre- 
sume such  payment:  Wright  v.  Dunham,  18 
M.  414 

600.  A  tax-deed  invalid  on  its  face  is  prop- 
erly excluded  from  evidence.  H.  S.  §§  1092, 
1165,  making  tax-deeds  prima  fade  valid, 
cannot  apply  to  papers  that  bear  on  their  face 
evidence  showing  them  to  be  void:  Ball  v. 
Butch,  64  M.  886. 

700.  So  held  of  tax-deeds  issued  on  a  sale, 
under  act  0  of  1882,  of  lands  for  the  tax  of 
1881,  showing  on  their  face  such  infirmity: 
Ibid. ;  Busch  v.  Neater,  70  M.  526  (June  8,  '88); 
Nitz  v.  Bolton,  71  M.  —  (July  11,  '88). 

(e)  Who  can  rely  upon. 

701.  Prior  to  the  enactment  of  H.  S.  §1184. 
it  was  held  that  it  was  not  competent  for  one 
to  acquire  a  cumulative  title  to  lands  by  allow- 
ing them  to  be  sold  for  delinquent  taxes: 
Tweed  v.  Metcalf,  4  M.  570. 

702.  Nor  could  a  person  in  possession  of 
land,  claiming  title  thereto,  acquire  any  addi- 
tional right  or  title  to  the  land  by  purchase  at 
sale  for  taxes  levied  thereon  either  before  or 
after  he  took  possession.  So  held  where  a  deed 
for  taxes  of  1842  was  offered  to  strengthen 
title  claimed  under  a  deed  for  taxes  of  1880 : 
Lacey  v.  Davis,  4  M.  140. 

703.  But,  criticising  Lacey  v.  Davis,  supra, 
it  was  held,  with  reference  to  a  deed  for  tax 
of  1854,  that  there  can  be  no  estoppel  against 


purchasing  tax-titles  except  against  one  whose 
duty  it  was  to  pay  the  tax  or  remove  the  bur- 
den: Blackwood  v.  Van  Vleit,  80  M.  118.  Fol- 
lowed in  Sands  v.  Davis,  40  M.  14.  See  Jeffery 
v.  Hursh,  45  M.  50. 

704.  Even  prior  to  H.  S.  §  1184,  a  person 
making  a  second  purchase  before  the  time  for 
redemption  from  his  first  purchase  had  ex- 
pired could  claim  under  both:  Tweed  v.  Met- 
calf, 4  M.  570. 

705.  Whether  one  in  possession  of  land 
and  neglecting  to  pay  the  taxes  on  it  can  rely 
on  a  title  derived  from  a  sale  of  such  taxes 
for  the  purpose  of  defeating  a  conveyance 
which  he  had  previously  made  but  has  not 
perfected  by  delivery  of  possession,  quere: 
Jeffery  v.  Hursh,  45  M.  59. 

706.  If  one  cannot  rely  upon  a  tax-title 
purchased  by  himself,  he  cannot  make  use  of 
one  purchased  by  another :  Ibid. 

707.  One  who  takes  possession  of  lands 
under  tax-titles  previously  acquired,  who  cuts 
timber  thereon,  claiming  to  own  such  lands, 
and  who  tells  the  supervisor  to  assess  the 
lands  to  him,  cannot  purchase  and  hold  tax- 
titles  for  that  year:  Day  v.  Cole,  65  M.  129, 
154. 

708.  The  owner  of  a  distinct  parcel  of  lands 
assessed  as  a  whole  cannot  suffer  sale  to  be 
made  for  the  tax  and  then  acquire  a  title  as 
against  the  owner  of  the  rest:  Cooley  v. 
Waterman,  16  M.  366. 

700.  A  tenant  in  common  cannot  acquire 
a  tax-title  so  as  to  cut  off  his  co-tenants'  inter- 
ests: Page  v.  Webster,  8  M.  263.  Whether  he 
is  in  possession  or  not :  Butler  v.  Porter,  18  M. 
202;  Dubois  v.  Campau,  24  M.  860;  Conn. 
Mut.  L.  Ins.  Co.  v.  Bulte,  45  M.  118. 

710.  So,  if  such  co-tenant  procure  another 
person  to  bid  in  the  property  for  him,  and 
take  the  deed,  this  will  give  him  no  greater 
right:  Dubois  v.  Campau,  24  M.  860. 

711.  As  to  what  would  be  the  rule  where 
a  stranger  should  bid  in  the  land  on  his  own 
account  and  get  a  deed,  which  a  co-tenant 
not  in  possession  should  afterwards  purchase, 
quere:  Ibid. 

712.  An  heir  of  a  deceased  tenant  in  com- 
mon who  derives  title  solely  from  decedent 
stands  in  his  ancestor's  shoes  with  reference 
to  a  tax-title  suffered  to  arise  during  his  an- 
cestor's life  and  transferred  to  himself  after 
such  ancestor's  death:  Ibid.  And  see  the 
dictum  to  like  effect  in  Lacey  v.  Davis,  4  M. 
140. 

718.  A  tax-title  that  arose  from  the  default 
of  a  tenant  in  common  may  nevertheless  be 
set  up  against  the  other  tenants  by  one  who 
takes  a  quitclaim  from  such  tenant,  and  who 
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enters  as  a  stranger  to  their  claims  and  claim- 
ing the  whole  title:  /Sands  v.  Davis,  40  M.  14 

714.  Where  one  has  sold  land  with  war- 
ranty, taking  back  a  mortgage  thereon  for  the 
purchase  price,  his  devisees  cannot,  by  pur- 
chasing at  a  sale  for  a  tax  that  their  devisor 
was  bound  to  pay,  being  a  lien  on  the  land 
when  he  conveyed,  use  the  tax-title  to  defeat 
the  title  of  their  devisor's  grantee  and  mort- 
gager; nor  would  such  tax-title  cut  off  the 
mortgager's  equity  of  redemption  so  as  to  dis- 
pense with  foreclosure :  Taylor  v.  Snyder,  W. 
490. 

715.  A  tax-title  against  which  a  mortgagee 
is  indemnified  cannot  be  set  up  against  his 
foreclosure  title  by  the  party  who  indemnified 
him :  Wyman  v.  Baer,  46  M.  418. 

716.  A  second  mortgagee  who  allows  the 
land  to  be  sold  for  taxes  and  obtains  a  tax- 
deed  cannot  use  such  deed  adversely  to  the 
first  mortgage :  Sorton  v.  IngersoU,  13  M.  400. 

717.  But  where  a  second  mortgagee  had 
obtained  a  tax-title  on  the  premises,  it  was 
held  that  he  could  use  it  as  a  defence  in  eject- 
ment brought  by  the  first  mortgagee  after 
foreclosure  unless  the  latter  should  repay  the 
cost  of  the  tax  purchase :  Conn.  Mut.  L.  Ins. 
Co.  v.  Bulte,  45  M.  118. 

718.  Where  the  holder  of  a  tax-title  having 
a  second  mortgage  goes  into  possession  under 
the  mortgagee,  the  tax-title  is  no  answer  to  a 
claim  by  the  first  mortgagee  (whose  mortgage 
was  prior  to  1848)  that  he  should  account  for 
the  rents  and  profits  to  be  applied  on  their 
mortgage:  Farmer*',  ete.  Bank  v.  Bronson, 
14  M.  361. 

719.  Tax-deeds  obtained  by  an  execution 
purchaser  on  sales  for  taxes  that  the  defendant 
in  the  execution  who  had  mortgaged  the  land 
before  the  execution  should  have  paid  do  not 
cut  off  the  mortgagee's  rights:  Fells  v.  Bar- 
bour, 68  M.  49. 

720.  Tax-titles  acquired  by  a  tenant  do  not 
cut  off  his  landlord's  title:  Bertram  v.  Cook, 
83  M.  518 ;  Conn.  Mut.  L.  Ins.  Co.  v.  Bulte,  45 
M.  118;  Williams  v.  Towl,  65  M.  204. 

721.  A  person  who  erects  a  building  on  the 
leased  premises  which  is  thereafter  included 
in  the  assessed  valuation,  and  taxes  levied  ac- 
cordingly, cannot  acquire  tax-titles  issued  on 
the  sale  of  the  property  for  the  non-payment 
of  such  taxes :  Williams  v.  Towl.  65  M.  204. 

722.  One  who,  by  arrangement  with  a  per- 
son in  possession  of  land  under  contract  of  pur- 
chase, obtains  possession  of  the  premises,  can- 
not permit  the  land  to  be  sold  for  taxes  on  the 
ground  that  it  was  the  vendee's  —  not  his 
own  —  duty  to  pay ;  nor  can  he  either  directly 
or  indirectly  become  the  purchaser,  and  if  he 


does  so  he  holds  for  the  vendor's  benefit  the 
title  thus  acquired :  Bertram  v.  Cook,  82  M.  518. 

723.  One  who  buys  at  a  tax-sale  under  an 
oral  agreeement  to  hold  the  title  in  trust  for 
another  who  should  have  paid  the  taxes  may 
nevertheless  rely  on  the  tax-title  as  cutting  off 
all  claims :  Jones  v.  Wells,  31  M.  170. 

Tax-title  taken  in  attorney's  name,  resulting 
trust :  See  Attorneys,  §  52. 

As  to  recognition  of  agency  in  making  tax 
purchase,  see  Agency,  §  102. 

(f)   Who  may  attack. 

724.  H.  a  g  1166,  restricting  the  right  to 
contest  the  validity  of  tax-deeds,  was  prospect- 
ive only,  and  did  not  apply  to  sales  made  be- 
fore the  act  of  1869  took  effect:  Clark  v.  Hall, 
19  M.  856;  Seymour  v.  Peters,  67  M.  415  (Oot 
37,  "87). 

726.  Under  H.  S.  §  1166,  limiting  to  one 
having  "  title"  the  right  to  question  the  title 
acquired  by  the  auditor-general's  deed,  a  mere 
claim  for  taxes  paid  is  not  enough :  Bobbins 
v.  Barron,  84  M.  517. 

726.  H.  a  §  1166  does  not  prohibit  a  party 
having  a  tlt'.a  prima  facie  sufficient  under 
common-law  rules  from  contesting  the  valid- 
ity of  a  tax-deed.  Such  a  title  is  presumed  to 
have  been  "  acquired  from  the  United  States 
or  from  this  state,"  although  the  owner  may 
not  be  able  to  trace  it  back  to  the  state  or  gen- 
eral government  by  a  connected  line  of  con- 
veyances: Qamble  v.  Horr,  40  M.  661. 

727.  A  prima  facie  case  at  the  common 
law  —  where  it  was  only  necessary  to  show 
actual  possession  under  a  claim  of  title  —  is 
all  that  is  required  to  enable  defendants  in 
ejectment  to  make  defence  against  a  tax-title: 
Maxwell  v.  Paine,  58  M.  80. 

(g)  Limitation  of  actions  with  refer- 
ence to  tax-titles. 

728.  The  act  of  Feb,  17,  1843  (L.  1843, 
p.  188),  fixing  the  period  wherein  ejectment 
by  or  against  claimants  under  tax-deeds 
should  be  brought,  applied  only  to  convey- 
ances on  sales  for  taxes  thereafter  assessed: 
Porter  v.  Van  Dyke,  81  M.  176. 

729.  The  benefit  of  the  ten-year  limitation 
in  §  2  of  said  act  of  1842  did  not  apply  in  favor 
of  a  party  who  was  in  possession  under  some 
other  claim  at  the  time  of  obtaining  the  tax- 
title;  he  must  have  entered  into  the  actual 
possession  under  the  tax-deed:  Oilman  v. 
Miopelle,  18  M.  145. 

780.  Said  g  3  of  said  act  of  1842  was  con- 
tinued in  force  as  to  all  rights  accrued  before 


Digitized  by 


Google 


632 


TAXES,  IX  (g),  (i). 


the  taking  effect  of  E.  8.  1846,  by  §  9,  ch.  189, 
K.  S.  So  ejectment  brought  in  1853  for  land 
whereupon  defendant  entered  in  August,  1842, 
under  color  of  a  tax-title,  was  barred :  Perry 
,  v.  Hepburne,  4  M.  165. 

731.  In  order  to  create  a  bar  under  the 
provisions  of  H.  S.  §  8698,  subd.  2,  there  must 
have  been  an  adverse  holding  by  the  claimant 
under  the  tax-deed  for  the  period  named  — 
ten  years:  Yelverton  v.  Hilliard,  38  M.  355; 
Telverton  v.  Steele,  40  M.  588 ;  Sparrow  v.  Ho- 
vey,  44  M.  63;  Perkins  v.  Nugent,  45  M.  156. 

732.  It  seems  unnecessary  to  use  the  word 
"  hostile  "  in  defining  to  the  jury  adverse  pos- 
session under  a  tax-deed ;  possession  by  claim 
of  title  under  such  a  deed  being,  perhaps,  nec- 
essarily hostile  to  the  title  of  the  original 
owner:  Sparrow  v.  Hovey,  44  M.  63. 

733.  All  that  H.  S.  §  8698,  subd.  2,  requires 
is  that  a  claim  consistent  with  the  face  of  the 
tax-deed  be  asserted  for  ten  years  with  posses- 
sion ;  so  held  where  all  the  land  was  claimed 
under  two  tax-deeds,  each  for  an  undivided 
half,  but  not  defining  which:  Chamberlain  v. 
Ahrens,  55  M.  111. 

734.  It  is  sufficient  that  the  claim  was  un- 
der a  tax-title  only  a  part  of  which  vested  in 
the  party  holding  adverse  possession :  Cook  v. 
Clinton,  64  M.  309. 

735.  The  statute  protects  parties  claiming 
under  tax-titles,  whether  good  or  bad,  after 
ten  years'  occupancy:  Chamberlain  v.  Ahrens, 
55  M.  Ill ;  Beilly  v.  Blaser,  61  M.  899:  Cook  v. 
Clinton,  64  M.  309. 

736.  And  it  makes  no  difference  that  the 
tax-deed  arose  from  a  tax  which  the  grantee 
therein  was  bound  to  pay :  Beilly  v.  Blaser,  61 
M.399. 

737.  The  state  in  1882  conveyed  a  state 
tax-purchase  of  land  for  taxes  of  1858,  which 
land  had  meantime  been  adversely  occupied 
under  tax-titles  for  more  than  ten  years. 
Held,  that  ejectment  was  barred :  Chamber- 
lain v.  Ahrens,  55  M.  111. 

(h)  Quieting  tide  under. 

738.  H.  S.  §  1168,  providing  that  any  person 
holding  a  deed  of  lands  executed  by  the  audi- 
tor-general for  non-payment  of  taxes  might 
commence  a  suit  in  chancery  to  quiet  his  title 
thereto,  without  taking  possession  of  such 
lands,  was  repealed  by  act  11  of  1882;  and  the 
saving  of  rights  in  the  latter  act  does  not  aid 
one  whose  deed  was  executed  after  the  repeal : 
Goodman  v.  Nester,  64  M.  662. 

739.  Under  act  281  of  1865  (p.  576,  §  4),  con- 
taining provisions  similar  to  said  H.  S.  §  1168, 
it  was  held  that  a  claimant  not  in  possession 


could  file  a  bill  only  when  the  lands  were  va- 
cant: Tabor  v.  Cook,  15  M.  322. 

740.  Without  any  re'ference  to  the  validity 
of  his  tax-deed,  an  occupant's  title  under  a  tax- 
sale  was  quieted  after  an  adverse  possession 
for  more  than  twenty  years:  Hardy  v.  Powell, 
40  M.  418. 

As  to  when  party  claiming  under  tax -deed 
should  bring  ejectment  instead  of  seeking  to 
have  his  title  quieted,  see  Ejectment,  §  72. 

(i)  Relief  against  tax-title. 

741.  The  owner  of  land  may  maintain  a 
bill  to  clear  his  title  from  a  cloud  set  up  by  a 
city  as  purchaser  at  a  Bale  under  special  as- 
sessment for  a  lateral  sewer  laid  through  cer- 
tain land  adjoining  his,  which  seems  to  have 
been  intended  to  make  a  part  of  an  ultimate 
alley,  but  which  is  not  legally  an  alley :  Chaffee 
v.  Detroit,  58  M.  578. 

742.  Owners  in  severalty  of  distinct  par- 
cels of  land  sold  for  a  tax  cannot  join  in  a  bill 
to  set  aside  the  tax-sale  as  illegal  where  they 
have  no  common  grievance :  Brunner  v.  Bay 
City,  46  M.  236. 

743.  Relief  against  void  tax-titles  acquired 
by  a  tenant  in  common  may  be  had  on  a  bill 
for  partition  filed  by  his  co-tenant:  Page  v. 
Webster,  8  M.  263.    See  Equity,  §  769. 

744.  A  bill  to  annul  the  title  of  the  state 
obtained  at  a  tax-sale  cannot  be  upheld  against 
the  auditor-general :  BurriJl  v.  Auditor-Gen- 
eral, 46  M.  256;  Auditor-General  v.  Saginaw 
Supervisors,  62  M.  679. 

745.  The  grantee  of  one  who  has  con- 
veyed lands  with  warranty  need  not  be  made 
a  party  to  a  bill  filed  by  the  grantor  to  set 
aside  a  fraudulent  tax-purchase  that  might 
affect  his  covenants:  Taylor  v.  Snyder,  W. 
490. 

746.  One  who  files  a  bill  in  equity  to  va- 
cate a  tax-sale  because  the  tax  is  excessive 
must  offer  to  pay  what  is  equitable :  Sinclair 
v.  Learned,  51  M.  385. 

747.  No  formal  tender  is  necessary  before 
filing  a  bill  to  set  aside  an  invalid  tax-title  as 
a  cloud  on  complainant's  title ;  but  an  allega- 
tion of  an  offer  to  pay  $25  for  a  release, 
where  it  greatly  exceeds  the  sum  for  which 
the  lands  were  Bold,  is  an  averment  of  an  offer 
to  do  all  that  equity  requires:  Hanscom  v. 
Hinman,  30  M.  419. 

As  to  averments  in  bill  to  quiet  title  against 
parties  claiming  under  tax-titles,  see  Equity, 
§832. 

As  to  averments  in  bill  to  clear  title  clouded 
by  tax-sales,  see  Equity,  §  830. 

748.  Absolute  dismissal  of  a  bill  to  clear  a 
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title  clouded  by  tax-sales  does  not  prevent  any 
defence  at  law  against  the  tax-titles :  Gamble 
v.  East  Saginaw,  43  M.  367.    See  supra,  §  564. 

(j)  Reimbursement    of  defeated  pur- 
chaser; lien  as  for  taxes  paid. 

749.  The  auditor-general  cannot  refund 
any  money  upon  the  failure  of  a  tax  title  ex- 
cept as  some  statute  requires  it:  Rice  v.  Au- 
ditor-General, 80  M.  12. 

760.  Under  act  136  of  1868  (S.  L.  p.  196),  a 
tax-title  purchaser's  right  to  reimbursement 
only  arises  where  (1)  the  land  had  not  been 
subject  to  taxation  at  all,  (3)  the  taxes  had 
been  actually  paid  in  due  time,  or  (3)  a  cer- 
tificate had  been  given  in  due  time  by  the 
proper  officer  that  no  taxes  were  charged  on 
the  land ;  it  does  not  apply  where  the  land 
was  subject  to  taxation  and  taxes  had  been 
actually,  even  though  irregularly,  assessed, 
and  no  attempt  bad  been  made  to  ascertain 
and  pay  them :  Ibid. 

751.  Act  82  of  1858  (§  103),  providing  for 
the  refunding  of  the  purchase  money  and  in- 
terest in  case  a  tax-title  has  been  "  annulled 
pursuant  to  law,"  and  a  copy  of  the  judgment 
annulling  it  presented  to  the  auditor-general, 
does  not  authorize  such  repayment  where  the 
tax-title  has  merely  been  introduced  in  evi- 
dence in  an  ejectment  suit  and  held  defective ; 
the  judgment  to  which  it  refers  is  one  which 
by  the  statute  acts  in  direct  analogy  to  a  bill 
to  quiet  title.  The  system  inaugurated  by  this 
statute  having  been  held  unconstitutional  (see 
Coubts,  §  47),  the  section  becomes  inoperative : 
Ibid. 

752.  If  a  tenant  in  common  whose  inter- 
ests are  taxed  inseparably  from  those  of  his 
co-tenants  purchases  the  land  on  their  neglect 
to  pay  the  taxes  he  takes  as  trustee  for  them, 
but  they  must  refund  their  proportion  of  what 
he  has  paid :  Connecticut  Mut.  L.  Ins.  Co,  v. 
Bulte,  45  M.  113. 

763.  A  subsequent  tax-title  which,  under 
H.  S.  §  1208,  would  preclude  the  holder  of  a 
prior  one  from  possession  unless  he  had  first 
paid  or  tendered  to  the  owner  of  the  later  title 
the  amount  of  the  tax  for  which  the  subse- 
quent deed  was  given,  was  not  necessarily  a 
legal  tax-title,  though  the  tax  whereon  it  was 
based  must  have  been  one  that  had  some  war- 
rant in  law ;  therefore,  a  tax-title  that  was  in- 
valid because  an  excessive  portion  of  the  taxes 
of  a  township  was  laid  upon  the  land  might 
be  relied  on  as  entitling  the  holder  to  repay- 
ment under  said  §  1208 :  Sinclair  v.  Learned, 
51  M.  835. 

764.  Said  H.  S.  §  1208  does  not  make  it 


necessary  for  a  plaintiff  in  ejectment  claim- 
ing under  a  tax- title  to  show  as  a  part  of  his 
case  that  he  has  paid  all  taxes  assessed  against 
the  land  subsequently  to  such  deed,  or  has 
paid  or  tendered  to  defendant  any  taxes  he  has 
paid  subsequently  thereto;  his  failure  to  do  so 
is  matter  of  defence  to  be  interposed  by  de- 
fendant, and  plaintiff  may  contest  the  ques- 
tion whether  defendant  has  paid  such  taxes : 
Beard  v.  Sharrick,  67  M.  821. 

756.  The  proper  practice  as  to  the  verdict, 
payment  or  tender,  and  entry  of  judgment  in 
such  cases,  indicated :  Ibid. 

766.  Under  act  281  of  1865  (p.  575,  §  1,  simi- 
lar to  H.  S.  §  1167),  it  was  held  that  the  holder 
of  a  tax-deed  set  aside  for  irregularity  could 
recover — on  failing  in  ejectment — so  much 
only  of  the  taxes  paid  by  him  as  were  legally 
chargeable  on  land :  Hart  v.  Henderson,  17  M. 
218. 

767.  And  under  said  act  of  1865  it  was  also 
held  that  on  failure  of  a  tax-deed  the  judg- 
ment for  that  and  other  taxes  paid  by  the 
holder  could  be  rendered  only  against  the 
owner  of  the  land,  whose  duty  it  was  to  pay 
the  taxes,  or  those  claiming  under  him,  and 
not  against  the  owner  of  a  valid  tax-title  ac- 
quired after  such  deeds  and  payments:  Bob- 
bins v.  Barron,  32  M.  36. 

768.  Such  subsequent  valid  tax-title  extin- 
guishes the  claim  of  the  holder  of  the  prior 
invalid  deed  against  the  person  holding  the 
land  when  it  was  acquired  for  the  amount 
of  the  tax  for  which  it  was  given :  Id.,  82  M. 
36,  33  M.  124. 

759.  And  where  two  persons  hold  invalid 
tax-deeds  on  the  same  land,  the  prior  holder 
not  being  permitted  under  H.  S.  §  1165  to 
question  the  validity  of  the  subsequent  deed, 
his  claim  for  reimbursement  for  taxes  paid 
will  be  subordinate  to  the  claim  of  the  holder 
of  the  subsequent  deed :  Bobbins  v.  Barron, 
84  M.  617. 

760.  A  plaintiff  in  ejectment  cannot,  when 
the  tax-titles  whereon  his  action  is  based  are 
held  invalid,  recover  judgment  in  the  same 
action  for  the  amount  of  the  taxes  paid  by 
him  and  for  which  H.  S.  §  1167  gives  him  a 
lien ;  he  must  take  steps  in  equity  to  enforce 
such  lien :  Weimer  v.  Porter,  42  M.  569 ;  Ells- 
worth v.  Freeman,  43  M.  488. 

761.  But  the  remedy  in  chancery  cannot 
be  invoked  until  the  rendition  of  a  judgment 
against  the  party  claiming  under  the  tax-titles 
for  the  recovery  of  the  land :  Ibid. ;  Nester  v. 
Busch,  64  M.  657. 

762.  And  this  is  so  even  though  it  conclu- 
sively appears  by  other  means  that  the  tax- 
deed  is  not  good ;  the  lien  is  purely  statutory, 
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and  must  be  enforced  as  directed  by  the  stat- 
ute: Neater  v.  Busch,  64  M.  657. 

763.  Whether  the  remedy  under  H.  S. 
§  1167  by  way  of  a  lien  for  taxes  paid  was 
not  destroyed  by  the  repeal  of  the  tax-law  of 
1869  by  act  11  of  1882,  quere:  Ibid. 

764.  The  title  of  act  168  of  1889  being  en- 
tirely prospective,  the  provisions  of  §  118 
thereof,  enforcing  a  lien  upon  lands  in  behalf 
of  the  grantees  in  tax-deeds  issued  in  pur- 
suance of  the  tax  law  of  1883,  is  void  as  in 
violation  of  Const.,  art.  4,  §  20:  Ibid. 

765.  Tax-receipts  are  not  evidence  to  prove 
a  lien  for  taxes  paid  on  land  held  under  a  tax- 
title  ;  tbe  fact  to  be  proved  calls  for  the  assess- 
ment rolls:  Weimer  v.  Porter,  42  M.  569. 

766.  A  finding  upon  the  validity  of  tbe 
taxes  on  which  a  title  is  based  should  distin- 
guish such  taxes  as  are  so  assessed  by  author- 
ity of  law  as  to  be  a  lien  on  the  land  from 
those  levies  which  are  illegal,  so  that  the  court 
may  determine  such  questions  of  lien  as  may 
be  raised  under  H.  8.  §  1167:  StoeUe  v.  Sils- 
bee,  41  H.  615. 

X.  Tax-leases. 

767.  The  term  of  a  tax-lease  in  Detroit  be- 
gins when  the  time  for  redemption  expires: 
Murphy  v.  Campau,  38  M.  71. 

768.  A  tax-lease  is  invalidated  by  a  show- 
ing that  an  unlawful  excess,  a  portion  of 
which  entered  into  the  amount  of  taxes  for 
which  the  property  was  sold,  was  spread  upon 
the  roll:  Edwards  v.  Taliafero,  84  M.  13. 

769.  Tax-leases  afford  color  of  title  to  one 
who  goes  into  possession  thereunder,  though 
they  are  in  fact  invalid :  Hoffman  v.  Harring- 
ton, 28  M.  90. 

770.  One  whose  title  is  derived  from  an 
execution  sale  of  mortgaged  land  cannot  cut 
off  the  mortgagee's  title  by  acquiring  tax- 
leases  for  taxes  which  the  mortgager  should 
have  paid :  Fells  v.  Barbour,  58  It  49, 


TELEGRAPH  COMPANIES. 

1.  In  the  absence  of  statutory  provision 
telegraph  companies  are  not  common  carriers, 
nor  are  obligations  and  liabilities  measured  by 
the  rules  that  govern  such  carriers :  Western 
Union  Tel  Co.  v.  Carew,  15  M.  525. 

2.  Nor  are  they  insurers  against  all  errors 
in  the  transmission  and  delivery  of  messages 
except  in  so  far  as  by  their  rules  and  regula- 
tions, or  by  contract  or  otherwise,  they  as- 
sume that  position;  H.  S.  ch.  101  imposes  no 
such  liability :  Ibid. 


5.  Where  a  person  writes  a  message  under 
a  printed  notice  which  requests  the  company 
to  send  such  message  according  to  the  condi- 
tions of  the  notice,  such  notice  must  be  re- 
garded as  a  general  proposition  by  the  com- 
pany to  all  persons  to  send  messages  on  the 
terms  and  conditions  specified  therein ;  and  by 
writing  the  message  and  delivering  it  to  the 
company  the  party  must  be  held  to  accept  the 
proposition,  which  thereby  becomes  a  con- 
tract: Ibid. 

4.  A  condition  in  such  case  that  the  com- 
pany shall  not  be  responsible  for  errors  in 
transmitting  messages  over  connecting  lines 
is  valid,  and  relieves  the  company  from  lia- 
bility: Ibid. 

6.  As  to  telegrams  in  evidence,  see  Gregory 
v.  Wendell,  40  M.  482. 

Telegram,  when  an  insufficient  memoran- 
dum :  See  Statute  of  Frauds,  §§  4,  7. 


TENANTS  FOB  LIFE. 

As  to  Curtesy  and  Dower,  see  those  titles. 

Creation  of  life  estate  by  will,  see  Whjjs, 
§§  240-246,  249,  252,  274 

Widow's  life  estate  under  statute  of  descents, 
see  Estates  of  Decedents,  §  475,  Wilis, 
§274. 

Life  estate  by  entirety,  see  Husband  and 
Wife,  §24. 

1.  The  devisee  of  a  life  estate  is  entitled  to 
possession,  rents,  issues  and  profits :  Pitcher  v. 
Douglas,  87  M.  839. 

2.  The  right  of  the  owner  of  a  life  interest 
to  control  and  possess  tbe  property  during  his 
life  is  not  affected  by  a  levy  upon  and  sale  of 
the  remainder-man's  interest :  Storrs  v.  Storrs, 
58  M.  55. 

3.  A  widow  had  a  life  estate  in  the  west  half 
of  a  building.  The  reversioner  also  owned 
the  east  half  of  the  building.  Held,  that  the 
reversioner  would  not  be  enjoined  from  remov- 
ing a  stairway  that  had  been  used  in  common 
by  the  two  halves,  and  closing  the  communi- 
cation, the  stairway  not  being  a  way  of  neces- 
sity or  a  permanent  appurtenance,  and  the 
proposed  change  tending  to  increase  the  value 
of  the  estate  as  a  whole,  and  the  benefit  to  the 
reversioner  being  greater  than  the  injury  to 
the  life  tenant ;  such  a  tenant  must  make  the 
property  available  to  his  profit  at  his  own  ex- 
pense: Scott  v.  Palms,  48  M.  505. 

4.  The  life  tenant  is  bound  to  keep  the 
premises  in  repair,  and  is  not  permitted  to 
commit  waste;  and  any  improvement  such 
tenant  makes  of  a  permanent  character  in- 
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ures  to  the  benefit  of  the  remainder-man: 
Curtis  v.  Fowler,  66  M.  696. 

As  to  life  tenant's  liability  for  waste,  see 
Waste. 

6.  As  between  the  owners  of  the  fee  and  of 
a  life  estate  in  the  same  encumbered  property, 
the  life  estate  is  to  keep  down  the  interest  and 
the  fee  is  to  be  charged  with  the  principal.  In- 
terest due  at  the  death  of  the  ancestor,  as  be- 
tween the  tenants  for  life  and  in  fee,  will  be 
treated  as  principal :  Campbell  v.  Campbell,  21 
M.  488. 

6.  The  owner  of  a  life  estate  in  personal 
property  has  the  power  to  make  it  available 
according  to  circumstances.  If  it  consists  of 
securities  the  estate  is  not  an  estate  in  each 
particular  security,  but  in  the  aggregate ;  and 
an  assignment  of  a  security  cannot  be  com- 
plained of  unless  it  would  tend  to  diminish  the 
estate  at  the  life  tenant's  death :  Sutphen  v. 
EUia,  35  M.  446. 

7.  If,  in  such  case,  the  estate  is  wasted  by 
the  life  tenant,  the  party  in  whose  behalf  the 
limitation  order  is  made  has  a  remedy,  but 
the  personal  representatives  cannot  interfere: 
Ibid. 

8.  In  a  particular  case  it  was  held  that,  even 
on  the  supposition  that  a  widow's  right  was 
limited  by  will  to  a  life  estate,  she  was  entitled 
to  possession  of  securities  and  could  foreclose 
them,  especially  as  the  co-executor  acqui- 
esced: Proctor  v.  Robinson,  85  M.  284. 

9.  Payments  on  deceased  vendor's  contract 
to  sell  land  held  good  where  made  to  his 
widow,  to  whom  he  left  life  estate  in  all  his 
property,  and  where  there  was  no  administra- 
tion: Lamore  v.  Frisbie,  42  M.  186. 

10.  As  the  deed  of  a  tenant  for  life  conveys 
the  present  freehold,  rescission  on  the  ground 
of  a  complete  failure  of  consideration  cannot 
be  claimed  by  tenant's  purchaser  with  war- 
ranty, who  maintains  that  he  bought  the  land 
believing  that  tenant's  title  was  in  fee :  Leal  v. 
Terbush,  52  M.  100. 

11.  Where  a  life  estate  becomes  vested  in 
or  is  transferred  to  the  owner  of  the  fee  with- 
out any  intervening  estate  if,  is  merged  in  the 
fee:  Ryder  v.  Flanders,  80  M.  886. 


TENANTS  IN  COMMON. 

I  Of  beal  fbopebtt. 

(a)  In  general. 

(b)  Use  and  occupation;  rents;  ac- 

counting. 

(c)  Ouster  and  adverse  possession. 

(d)  Conveyances  and  contracts. 

(e)  Mortgages. 


IL  Of  personal  fbopebtt. 

(a)  In  general. 

(b)  Ouster  and  conversion;  reme- 

dies. 

That  partners  do  not  hold  as  tenants  in  com- 
mon, see  Partnership,  g  182. 

As  to  partition  and  its  incidents,  see  Parti- 
tion. 

I.  Of  beal  property. 

(a)  In  general. 

Homestead  may  be  claimed,  see  Homestead, 
§26. 

As  to  payment  of  taxes  by  a  tenant  in  com- 
mon and  as  to  right  to  acquire  tax-titles,  see 
Taxes,  §§  421,  422,  709-718. 

That  a  tenant  in  common  not  ousted  cannot 
bring  ejectment  against  his  co-tenant,  see 
Ejectment,  §22. 

1.  Husband  and  wife,  to  whom  lands  are 
conveyed  by  the  same  deed,  are  not  tenants  in 
common,  or  strictly  joint  tenants:  Fisher  v. 
Provin,  25  M.  847 ;  JStna  Ins.  Co.  v.  Resh,  40 
M.  241;  Manwaring  v.  Powell,  40  M.  871; 
Roediger  v.  Drain  Commissioner,  40  M.  745; 
Jacobs  v.  Miller,  50  M,  119;  Vinton  v.  Beamer, 
65  M.  559. 

2.  Where  lands  are  conveyed  to  persons 
named  in  fixed  proportions,  this  shows  them 
to  be  tenants  in  common  so  far  as  the  docu- 
mentary title  goes,  although  such  persons  are 
copartners :  •Godfrey  v.  White,  48  M.  171,  177. 

3.  Where  lands  are  conveyed  or  devised  to 
two  or  more  persons,  and  the  instrument  is 
silent  as  to  the  interest  which  each  is  to  take, 
the  presumption  is  that  their  interests  are 
equal:  Campau  v.  Campau,  44  M.  81;  Jacob* 
v.  Miller,  50  M.  119. 

And  see  infra,  §§  49,  50. 

4.  But  where  the  interests  of  each  are  not 
thus  made  apparent  there  can  be  no  presump- 
tion that  tbey  are  equal :  Campau  v.  Campau, 
44  M.  81. 

5.  A  tenant  in  common  cannot,  as  such, 
have  any  peculiar  interest  in  any  specific  por- 
tion of  the  entire  tract  held  in  common :  Tharp 
v.  Allen,  46  M.  889. 

6.  Nor  can  one  tenant  in  common,  without 
the  assent  of  his  co-tenants,  select  a  part  of 
the  tract  held  in  common  and  hold  it  as  his 
share :  Campau  v.  Godfrey,  18  M.  27. 

7.  A  woman  repaired  certain  buildings  that 
were  the  joint  property  of  decedent  and  of  her 
husband,  but  no  express  authority  was  shown 
from  decedent  to  the  husband  to  repair  or  to 
authorize  the  wife  to  repair.  Held,  that  she 
could  not  recover  from  the  estate  for  the  re- 
pairs :  Stackable  v.  Stackable,  65  M.  615. 
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8.  Tenants  in  common  of  the  whole  estate 
can  join  in  summary  proceedings  to  recover 
possession :  Moody  v.  Seaman,  46  M.  74. 

9.  Land  whereon  there  was  a  hotel  was  sold 
by  contract  to  C.  and  "W..  the  latter  of  whom, 
while  both  were  holding  as  tenants  in  com- 
mon, transferred  to  defendant  his  interest 
under  the  contract  and  also  a  half  interest  in 
the  hotel  furniture,  defendant  agreeing  to 
perform  the  original  contract.  W.  assigned  to 
C.  his  interest  in  the  contract  of  assignment 
made  with  defendant,  and  also  his  interest  in 
the  original  contract,  and  C.  assigned  to  a 
party  who  tried  to  recover  possession  from  de- 
fendant, though  the  latter  was  not  in  default 
upon  the  original  contract,  but  had  merely 
failed  to  pay  for  the  furniture  assigned  by  W. 
to  him.  Held,  that  defendant  was  rightfully 
in  possession  under  the  original  contract  by 
virtue  of  W.'s  assignment  and  that  he  had 
never  forfeited  his  right:  Woods  v.  Burke,  67 
M.  674. 

10.  Whatever  a  tenant  in  common  takes  by 
partition  he  takes  practically  as  a  purchaser 
from  the  aggregate  tenancies:  Tharpv.  Allen, 
46  M.  889. 

11.  A  tenant  in  common  whose  interest  be- 
comes severed  by  partition  is  a  purchaser  for 
value  of  the  interests  of  his  co-tenants  in  the 
lands  set  apart  to  him:  Campau  v.  Barnard, 
25  M.  881. 


(b)  Use  and  occupation/    rents;    ac- 
counting. 

12.  One  tenant  in  common  of  lands  can- 
not, in  the  absence  of  any  express  promise, 
recover  of  his  co-tenant  for  the  use  and  occu- 
pation by  the  latter  of  the  lands  claimed  in 
common ;  the  right  of  each  to  occupy  is  one 
of  the  legal  incidents  of  such  tenancy,  and  it 
pervades  the  whole  land ;  and  one  is  not  ex- 
cluded by  the  failure  of  the  other  to  occupy, 
but  whatever  he  occupies  in  such  case  is  in 
his  own  right  and  not  under  his  co-tenant: 
Everts  v.  Beach,  SI  M.  186;  Wilmarth  v. 
Palmer,  84  M.  847. 

See,  also,  Assumpsit,  §  89. 

18.  Nor  would  an  adverse  holding  by  one 
tenant  enable  his  co-tenants  to  recover  for 
the  use  of  the  land ;  for  such  a  holding  is  al- 
ways fatal  to  recovery  of  rent:  Wilmarth  v. 
Palmer,  34  M.  347. 

14.  One  in  possession  as  tenant  in  common, 
in  privity  and  full  recognition  of  the  title  to 
the  undivided  interest  not  owned  by  himself, 
is  bound  to  account  to  the  owner  of  it;  a 
promise  by  such  tenant  to  pay  rent  to  another 


on  the  assumption  that  the  promisee  has  the 
outstanding  interest  cannot  be  enforced  with- 
out proof  that  be  has  it.  In  an  action  on 
such  a  promise  the  burden  is  on  the  promisee 
of  showing  that  the  defendant's  possession  is 
in  privity  with  himself  or  his  predecessors  in 
the  title:  Fuller  v.  Sweet,  30  M.  237. 

16.  As  tenants  in  common  are  equally  en- 
titled to  possession,  one  cannot  be  called  on  to 
account  for  the  use  of  the  land  where  no  pre- 
vious demand  has  been  made  by  the  other : 
Davis  v.  Filer,  40  M.  810. 

16.  As  against  the  lessee,  one  of  two  joint 
lessors  can  collect  and  receipt  for  the  entire 
rent,  and  apply  it  to  the  payment  of  the  les- 
sors'joint  mortgage  on  the  leased  property; 
but  he  cannot,  without  authority,  apply  rent 
so  collected  to  the  payment  of  his  co-lessor's 
indebtedness  to  the  lessee,  a  company  in  which 
both  are  stockholders ;  and  if  he  does  so  he 
must  account  for  the  rent  as  received :  Miner 
v.  Lorman,  70  M.  178 

17.  A.  and  B.,  being  tenants  in  common 
and  joint  lessors,  A.  conveyed  part  of  his  in- 
terest to  C.  Held  that,  until  agreement  be- 
tween all  the  parties  as  to  what  share  of  the 
rent  should  be  paid  to  C,  A.  and  B.  could  col- 
lect the  whole,  and  B.  having  received  the 
rent  must  account  to  A.  for  half,  it  not  ap- 
pearing that  C.  had  laid  claim  to  his  part: 
Ibid. 

18.  If  a  tenant  in  common  in  charge  of 
property  objects,  in  partition  proceedings,  to 
the  appointment  of  a  receiver,  he  cannot, 
pending  further  proceedings,  charge  for  his 
services :  Pierce  v.  Pierce,  55  M.  629. 


(c)  Ouster  and  adverse  possession. 

19.  One  tenant  in  common  can  oust  an- 
other: Campau  v.  Dubois,  89  M.  274;  Sands 
v.  Davis,  40  M.  14. 

20.  A  purchaser  from  one  who  holds  merely 
an  undivided  interest  in  patented  lands  is  not 
estopped  from  setting  up  an  adverse  claim 
which  originated  before  his  purchase  against 
the  remaining  co-tenants  of  the  other  undi- 
vided interests :  Sands  v.  Davis,  40  M.  14. 

21.  A  tenant  in  common  already  rightfully 
in  possession  was  held  not  estopped  to  deny 
the  title  of  a  wrongful  claimant  to  the  remain- 
ing interest,  from  whom  he  had  as  a  supposed 
co-tenant  taken  a  lease  which  had  been  reg- 
ularly terminated  by  proper  notice:  Fuller  v. 
Sweet,  80  M.  237. 

22.  A  tenant  in  common  who  has  entered 
upon  half  of  the  premises  is  not  precluded 
from  claiming  the  whole ;  such  a  tenant  may 
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buy  the  rest  of  the   title:   Chamberlain  v. 
Ahrens,  55  M.  111. 

23.  The  actual  possession  of  a  tenant  in 
common  will  not  be  presumed  adverse  to  that 
of  his  co-tenants:  Campau  v.  Campau,  44 
M.  31. 

24.  And  his  constructive  possession  in  like 
manner  is  limited  to  his  interest  as  tenant  in 
common:  Ibid. 

25.  Sole  possession  by  one  tenant  in  com- 
mon is  not  presumed  to  be  adverse  to  his  co- 
tenant's  rights ;  and  those  rights  will  not  be 
affected  unless  such  sole  possession  is  under  a 
claim  of  exclusive  right,  which  claim  must  be 
clear  and  distinct  and  must  be  brought  home 
to  the  knowledge  of  the  co-tenants  either  by 
express  notice  or  by  implication ;  and  if  the 
latter,  all  doubt  growing  out  of  the  nature 
and  character  thereof  should  be  against  an 
ouster:  Ibid. :  45  M.  367. 

26.  Where  one  in  occupation  of  land  claim- 
ing under  tax-titles  takes  a  conveyance  of  an 
undivided  portion  of  the  original  title,  thus 
becoming  a  tenant  in  common  with  the  other 
owners  of  such  title,  any  presumption  against 
an  adverse  holding  by  him  thereafter  may  be 
overcome  by  evidence  that  the  possession  he 
then  had  continued  under  claim  of  exclusive 
right  with  the  intention  to  exclude  the  other 
owners  of  such  title  from  any  right  or  inter- 
est: Cookv.  Clinton,  64  M.  809. 

27.  On  the  facts  as  appearing  in  particular 
cases  the  hostile  possession  of  a  tenant  in  com- 
mon was  held  to  have  continued  so  long  as  to 
bar  a  recovery  against  him  by  his  co-tenants : 
Dubois  v.  Campau,  28  M.  804 ;  Campau  v.  Du- 
bois, 89  M.  274. 

28.  Where  the  grantee  of  one  tenant  in 
common  receives  a  warranty  deed  of  the  en- 
tire land,  and  enters  into  possession  in  good 
faith,  actually  believing  that  he  owns  the 
land,  such  possession  if  continued  for  the  stat- 
utory period  will  operate  as  an  ouster  of  his 
grantor's  co-tenants:  Highstone  v.  Burdette, 
61  M.  54. 

29.  In  ejectment  between  grantees  of  ten- 
ants in  common,  where  defendant  claimed 
title  by  adverse  possession  and  that  his  entry 
under  a  warranty  deed  was  an  ouster  of  the 
co-tenants,  it  was  held  that  the  fact  was  for 
the  jury  to  determine:  Highstone  v.  Burdette, 
54  M.  329. 

30.  In  ejectment  between  tenants  in  com- 
mon it  was  held  incumbent  for  plaintiff  to 
prove  ouster  within  the  period  of  the  statute 
of  limitations,  and  that  if  he  introduced  evi- 
dence tending  to  that  effect  then  the  burden 
was  shifted  upon  defendant  to  prove  an  actual 
ouster  anterior  to  that  period :  Ibid. 


(d)  Conveyances  and  contracts. 

31.  A  tenant  in  common  cannot  restrain 
his  co-tenant  from  disposing  of  his  interest  to 
absentees  or  irresponsible  persons:  People  v. 
Detroit  City  Treasurer,  8  M.  14. 

32.  Where  an  inheritance  consists  of  sev- 
eral distinct  freeholds,  a  tenant  in  common 
may  convey  his  undivided  interest  in  any  one 
or  more  of  them,  and  it  may  be  sold  on  execu- 
tion without  reference  to  any  of  the  other 
parcels :  Butler  v.  Roys,  26  M.  58. 

33.  Without  his  co-tenants'  consent  one 
tenant  cannot  convey  by  metes  and  bounds  a 
particular  part  as  his  share  of  the  tract  held 
in  common:  Campau  v.  Godfrey,  18  M.  27. 

34.  A  conveyance  by  one  tenant  in  common 
of  a  certain  specified  portion  of  the  joint  es- 
tate held  in  common  is,  at  the  furthest,  void- 
able only  as  to  the  co-tenants,  while  it  oper- 
ates as  an  estoppel  against  the  grantor  and 
those  claiming  under  him:  Draper  v.  Will- 
iams, 2  M.  586. 

As  to  effect  of  one  tenant's  grant  to  railroad 
of  right  of  way  as  to  his  interest  over  the 
common  estate,  see  Railroads,  §  126. 

35.  A  conveyance  by  one  of  two  tenants  in 
common  of  his  interest  in  a  tract  of  land  will 
not  necessarily  terminate  an  authority  de- 
rived from  his  co-tenant  to  sell  timber  on  the 
tract:  Wetherbee  v.  Green,  22  M.  811. 

36.  A  contract  whereby  one  tenant  in  com- 
mon employs  a  person  to  cut  timber  on  the 
common  property  is  not  on  its  face  void  be- 
cause not  showing  the  consent  of  the  other 
owners.  It  will  be  presumed,  if  necessary  to 
sustain  it,  that  the  consent  of  the  others  was 
had  or  was  expected  to  be  obtained :  Barton 
v.  Gray,  48  M.  164. 

37.  A  minor  son,  occupying  land  as  tenant 
in  common  with  his  mother  and  sister,  has  no 
right  in  himself,  without  their  authority,  to 
give,  sell  or  otherwise  transfer  the  timber  on 
the  land  to  a  stranger  or  assent  to  his  entry 
on  the  land  to  remove  it.  And  for  such  entry 
the  tenants  in  common  can  maintain  trespass: 
Richey  v.  Brown,  58  M.  485. 

38.  A  tenant  in  common  sold  his  undivided 
interest  to  a  third  person,  taking  back  a  mort- 
gage for  the  purchase  money.  His  vendee 
and  the  co-tenant  then  made  a  voluntary  par- 
tition, the  vendee  taking  half  and  quitclaim- 
ing the  other  half  which  the  co-tenant  took, 
giving  to  the  vendee  a  warranty  deed  of  the 
first  half  and  paying  him  $75  as  the  differ- 
ence in  value  of  the  two  parcels.  Held,  that 
no  liability  to  pay  the  mortgage  arose  from 
the  covenant  in  such  warranty  deed,  but  that 
the  lien  was  simply  transferred  to  the  ruort- 
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gager's  half  of  the  premises,  which  thus  be- 
came the  primary  security  for  the  payment  of 
the  debt,  and  should  have  been  first  sold  for 
that  purpose :  Webb  v.  Rome,  85  M.  58. 

39.  An  agreement  whereby  property  owned 
in  common  is  put  in  the  name  of  one  of  the 
owners,  to  be  held  by  him  as  trustee  for  the 
benefit  of  all  parties,  "  subject  to  such  decis- 
ions as  the  party  may  direct  from  time  to 
time,"  gives  him  no  right  to  sell  the  whole 
without  the  consent  of  all  the  owners;  and 
a  sale  to  a  purchaser  with  notice  conveys  no 
more  than  the  trustee's  personal  interest: 
Palmer  v.  Williams,  24  M  828. 

40.  The  fact  that  one  acting  in  the  sale  of 
lands  for  himself  and  his  co-tenants  was  in- 
structed by  the  latter  not  to  sell  by  the  acre 
does  not  affect  the  right  of  a  purchaser  who 
bought  that  way  to  hold  him  liable  for  fraud 
in  misrepresenting  the  quantity :  Starkiceather 
v.  Benjamin,  82  M.  805. 

(e)  Mortgages. 

41.  A  tenant  in  common  of  real  estate  can 
mortgage  his  interest  to  secure  his  individual 
indebtedness  unless  the  real  estate  is  partner- 
ship property :  Ruppe  v.  Steinbach,  48  M.  465 ; 
Gordon  v.  Gordon,  49  M.  501. 

42.  And  where  the  record  title  of  two  or 
more  persons  in  the  same  land  is  that  of  ten- 
ants in  common  simply,  a  mortgagee  from  one 
without  actual  notice  that  the  land  is  partner- 
ship property,  or  was  bought  with  partnership 
funds,  is  not  affected  by  undisclosed  partner- 
ship equities  or  arrangements,  even  though  a 
firm  composed  of  the  co-owners  is  using  such 
land  in  a  way,  however,  not  inconsistent 
with  the  individual  ownership  of  each  as  ten- 
ant in  common :  Hammond  v.  Paxton,  58  M. 
893;  Reynold*  v.  Ruckman,  85  M.  80;  Adams 
v.  Bradley,  12  M.  846. 

43.  Mortgages  placed  by  tenants  in  com- 
mon upon  lands  of  which  a  partnership  com-' 
posed  of  such  tenants  has  the  use  only  do  not 
cover  trade  fixtures  set  up  by  the  partners : 
Robertson  v.  Corsett,  89  M.  777. 

44.  Where  one  of  two  tenants  in  common 
has  paid  his  share  of  a  joint  mortgage,  and 
the  other  has  mortgaged  his  portion  a  second 
time,  the  former  is  entitled  to  a  discharge,  and 
the  later  mortgagee  cannot  have  the  first 
mortgage  satisfied  from  the  joint  property,  or 
postponed  to  his  own  on  the  ground  that  the 
release  is  in  fraud  of  his  right :  Southworth  v. 
Parker,  41 M.  19a 

45.  A  mortgage  given  by  two  tenants  in 
common  was  assigned,  and  the  assignee,  in 
collusion  with  one  of  the  mortgagers,  so  fore- 


closed it  by  advertisement  as  to  deprive  the 
other  of  his  opportunity  to  redeem.  Held, 
that  the  latter  would  be  entitled  to  relief  in 
chancery  had  he  not  barred  himself  by  laches 
and  by  receiving  his  share  of  the  surplus: 
Norton  v.  Thorp,  68  M.  146. 

II.    Of  PERSONAL   PKOPEBTY. 

(a)  In  general. 

46.  Part  owners  of  a  vessel  are  tenants  in 
common:  Sheehan  v.  Dalrymple,  19  M.  289; 
WethereU  v.  Spencer,  8  M.  128. 

47.  Successive  mortgagees  agreeing  that 
their  liens  shall  stand  on  an  equal  footing  be- 
come, after  default  and  taking  possession, 
tenants  in  common  of  the  securities  and  the 
mortgaged  chattels,  and  may  jointly  bring 
trespass  for  interference :  Densmore  v.  Math- 
ews, 58  M.  616. 

48.  Where  securities  are  taken  by  husband 
and  wife  in  their  joint  names,  each  having  in- 
vested equally,  the  wife  on  her  husband's 
death  does  not  take  by  survivorship:  Wait  v. 
Bovee,  85  M.  425. 

49.  A  conveyance  of  a  chattel  interest  to  two 
persons  does  not  necessarily  give  them  equal 
rights  therein,  and  their  actual  interests  as  be- 
tween themselves  may  be  shown :  Harrison  v. 
Ingersoll,  56  M.  36. 

60.  A  sale  to  two  persons  is  presumed  to 
inure  to  them  equally,  in  the  absence  of  a 
showing;  and  any  one  who  knows  of  such  an 
interest  must  know  that  it  can  only  be  trans- 
ferred by  its  owner  or  by  some  one  acting  by 
the  owner's  authority:  Keables  v.  Christie, 
47  M.  595. 

51.  Where  an  owner  of  an  undivided  inter- 
est in  goods  mortgages  them,  an  agreement 
by  the  other  owner  to  pay  the  mortgage  or 
an  actual  part  payment  will  not  of  itself  bring 
his  own  interest  within  the  mortgage :  Ibid. 

52.  The  mixture,  by  consent,  of  grain  of 
the  same  kind  and  value  does  not  affect  the 
right  of  property  of-  either  owner  in  his  aliquot 
portion  as  against  the  other:  Erwin  v.  Clark, 
18  M.  10. 

And  further  as  to  confusion  of  goods,  see 
Accession,  etc.,  §§  4-21. 

53.  The  authority  of  one  co-tenant  to  make 
affidavit  for  civil  warrant  for  wrongful  con- 
version is  presumed:  Deitz  v.  Qroesbeck,  82 
M.303. 

(b)  Ouster  and  conversion;  remedies. 

54.  The  assertion  by  a  tenant  in  common 
in  possession  of  the  right  of  possession  merely 
does  not  constitute  a  conversion;  but  a  dio- 
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tinct  claim  of  entire  ownership,  coupled  with  a 
refusal  to  recognize  his  co-tenant's  rights 
amounts  to  an  ouster  and  conversion  and  sus- 
tains trover:  Bray  v.  Bray,  80  M.  479;  Grove 
v.  Wise,  89  M.  161. 

55.  If  one  tenant  Id  common  disposes  of 
the  property  to  his  own  use  it  is  a  conversion, 
and  he  is  liable  in  trover  for  the  value  of  his 
co-tenant's  share:  Webb  v.  Mann,  3  M.  189; 
Mipley  v.  Davit,  15  M.  75. 

60.  One  J,  put  in  wheat  on  shares  on  de- 
fendant's lands,  and  was  to  have  possession  of 
the  land,  and  do  other  farm  duties  upon  shares 
of  other  produce.  As  there  was  no  proof  that 
it  was  agreed  that  J.'s  rights  in  the  crops 
should  be  forfeited  by  non-fulfilment  of  any 
other  conditions,  and  no  evidence  of  damages 
from  any  such  non-fulfilment,  it  was  held,  in 
a  controversy  between  defendant  and  plaint- 
iffs, to  whom  J.  bad  mortgaged  the  crops 
while  growing,  that  J.  was  clearly  tenant  in 
common  of  the  crops:  Fiquet  v.  Allison,  12  M. 
828. 

67.  When  the  crops  were  ripened  plaintiffs 
harvested  them,  but  defendant  threshed  them, 
put  them  in  his  granary  and  refused  to  recog- 
nize any  rights  of  plaintiffs  therein.  Held, 
that  he  was  liable  to  plaintiffs  for  the  value  of 
their  share  in  assumpsit :  Ibid, 

58.  Where,  after  cancellation  of  a  lease,  the 
landlord  told  the  tenant  to  put  in  and  harvest 
wheat,  promising  that  he  should  have  his  law- 
ful share,  they  were  tenants  in  common  of  the 
wheat,  and  if  the  landlord  harvested  and  kept 
the  wheat  the  tenant  could  maintain  assumpsit 
on  the  common  counts  for  his  share :  McLaugh- 
lin v.  SaUey,  46  M.  219. 

69.  One  who  has  let  a  farm  upon  the  les- 
see's agreement  to  deliver  half  the  produce  as 
rent  is  a  tenant  in  common  in  respect  to  such 
produce,  and  can  bring  replevin  for  his  share 
if  the  lessee  refuses  to  deliver  it  after  it  is 
in  condition:  Sutherland  v.  Carter,  52  M. 
471. 

60.  Where  a  farm  was  let  on  shares  so  that 
the  parties  were  tenants  in  common  of  a  crop 
of  wheat,  and  where  the  lessee  denied  any 
right  of  the  lessor  to  the  harvested  wheat 
about  to  be  threshed,  and  refused  to  divide  ac- 
cording to  his  agreement,  it  was  held  that  the 
lessor  could  bring  replevin  for  his  share  even 
though  it  was  not  threshed,  and  that  the  num- 
ber of  bushels  named  in  the  writ  must  be  con- 
strued as  referring  to  the  quantity  to  be  taken 
and  not  to  the  condition  the  grain  was  in  after 
harvesting:  Wattles  v.  Dubois,  67  M.  813  (Oct 
20, '87). 

61.  Tenants  in  common  being  equally  en- 
titled to  possession,  one  cannot  replevy  from 


another  a  specific  chattel :  Wetherell  v.  Spen- 
cer, 8  M.  128;  Kindy  v.  Green,  82  M.  810. 

62.  Especially  where  plaintiff  has  mort- 
gaged his  undivided  interest  to  his  co-tenant 
and  has  made  no  offer  to  redeem:  Kline  v. 
Kline,  49  M.  419. 

63.  Where  A.  and  B.  own  lands  in  undi- 
vided interests  one  cannot  maintain  replevin 
against  the  other  for  logs  cut  from  those  lands : 
Busch  v.  Nester,  70  M.  525. 

64.  Where  the  defendant  in  replevin  does 
not  have  or  claim  any  interest  in  the  other 
undivided  portion  of  the  personalty  sued  for 
he  cannot  raise  the  question  that  it  was  not 
divided  before  the  writ  issued :  Crapo  v.  Sey- 
bold,  86  M.  444. 

65.  And  a  tenant  in  common  who  is  en- 
titled to  the  possession  of  an  undivided  inter- 
est may  bring  replevin  against  a  wrong-doer 
who  is  a  stranger  to  the  title:  McArthur  v, 
Oliver,  60  M.  605. 

60.  One  cannot  maintain  replevin  for  tim- 
ber cut  from  lands  to  which  he  shows  title  to 
an  undivided  half  only  and  does  not  show 
possession :  Hess  v.  Griggs,  43  M.  897. 

07.  A  tenant  in  common  can  bring  trespass 
against  a  co-tenant  who  has  wrongfully  con- 
verted the  common  property:  McClure  v. 
Thorpe,  68  M  83. 

68.  Where  the  lessor  deprives  the  lessee  of 
the  use  of  the  crop  the  latter  may  recover  the 
crop,  less  the  lessor's  share  under  the  lease ; 
if  the  crop  is  depreciated  through  the  lessor's 
negligence,  the  lessee  may  recover  the  amount 
of  the  depreciation  less  the  lessor's  labor  in 
caring  for  and  harvesting  the  crop:  Ibid. 

69.  One  tenant  in  common  cannot  bring 
trespass  for  a  partial  injury  by  his  co-tenant 
to  the  common  property:  Wells  v.  HoUenbeck, 
87  M.  604. 
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(a)  In  general. 
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(d)  Conditions. 

(e)  Keeping  tender  good. 

(f)  Objections. 
m.  Effect  of  tenser. 

rv.  Tender  after  suit  brought. 

I.  When  necessary. 

1.  A  party  who  declares  positively,  when 
another  offers  to  pay  him  an  alleged  claim  on 
behalf  of  a  third  person,  that  nothing  is  due 
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him  and  that  he  will  accept  no  money,  thereby 
excuses  any  tender,  and  cannot  afterward  ob- 
ject that  money  was  not  particularly  counted 
out  and  presented  to  him :  Lacy  v.  Wilson,  34 
M.  479. 

2.  Where  a  landlord  elects  to  renew  a  lease, 
tender  of  a  new  lease  is  unnecessary  if  the 
tenant  has  declared  that  he  will  not  accept  a 
renewal :  Darling  v.  Hoban,  58  M.  599. 

3.  In  suit  for  the  price  of  land  conveyed  to 
defendant  by  quitclaim,  tender  of  reconvey- 
ance is  unnecessary  to  admit  defence  that 
plaintiff  falsely  and  fraudulently  represented 
that  he  owned  the  land,  whereas  he  had  no 
title:  Beeves  v.  Kelly,  30  M.  133. 

4.  Tender  of  performance  by  the  vendee  in 
a  land  contract  is  unnecessary  prior  to  suit  to 
recover  back  money  paid  on  the  contract 
where  the  vendor  cannot  make  out  title: 
Wright  v.  Dickinson,  67  M.  580. 

6.  A  grantee  by  quitclaim  need  not  tender 
reconveyance  before  suing  his  grantor  for  ob- 
taining grantee's  money  by  false  representa- 
tions as  to  title :  Stockham  v.  Cheney,  63  M.  10. 

6.  But  reconveyance  must  be  tendered  be- 
fore one  to  whom  land  has  been  conveyed  in 
exchange  for  goods  can  seek  to  repudiate  the 
bargain  for  fraud  and  replevy  the  goods: 
Wilbur  v.  Flood,  16  M.  40. 

7.  Boot-money  need  not  be  tendered  back 
before  suing  for  breach  of  the  implied  war- 
ranty in  a  contract  for  the  exchange  of  prop- 
erty: Huntv.  Sackett,  31  M.  18. 

8.  Before  one  who  claims  to  have  been  de- 
frauded by  a  compromise  can  sue  upon  the 
original  contract  he  must  tender  back  what 
be  has  received  upon  such  compromise :  Pang- 
born  v.  Continental  Ins.  Co.,  67  M.  688  (Jan. 
5,  -88). 

9.  In  a  particular  case  plaintiffs  omission 
to  tender  back  money  received  from  a  benefit 
fund  before  suit  in  repudiation  of  a  release 
and  discharge  was  held  unimportant:  O'Neil 
v.  Lake  Superior  Iron  Co.,  68  M.  690. 

10.  Tender  back  of  amount  received  by 
principal  from  agent  on  sale  to  latter,  who 
concealed  facts,  held  unnecessary  before  suit 
to  recover  from  latter  excess  received  on  sale 
to  third  party:  Moore  v.  Mandlebaum,  8  M. 
483. 

11.  Neglect  to  tender  a  reward  offered  for 
lost  goods  does  not  prevent  replevying  them 
from  the  finder:  Wood  v.  Pier  son,  45  M.  313. 

12.  Vendee's  failure  to  tender  performance 
before  filing  bill  for  specific  performance  of 
land  contract  affects  costs  only:  Morris  v. 
Hoyt,  11  M.  9. 

13.  Delay  beyond  a  reasonable  time  by  the 
vendor  in  a  land  contract  in  tendering  deed  is 


unimportant  where  the  vendee  retains  gen- 
eral control  of  the  land  and  makes  no  attempt 
to  rescind :  Curran  v.  Rogers,  85  M.  331. 

14.  Tender  of  the  amount  of  a  lien  for 
keeping  a  horse  need  not  be  made  before  re- 
plevin by  the  holder  of  a  valid  prior  chattel 
mortgage :  Reynolds  v.  Case,  60  M.  76. 

16.  No  formal  tender  to  the  holder  of  an 
invalid  tax-title  is  required  before  filing  a  bill 
to  remove  such  title  (allegation  of  a  certain 
offer  held  sufficient,  see  Equity,  §  811):  Hans- 
corn  v.  Hintnan,  80  M.  419. 

That  one  who  seeks  equitable  relief  against 
excessive  tax  should  tender  what  is  just,  see 
Taxes,  §§  556-563. 

Waiver  of  tender  of  unearned  premium  to 
cancel  policy,  see  Insurance,  §  107. 

Costs  denied  complainant  for  failure  to  make 
tender,  see  Costs,  §  384. 

II.  Sufficiency. 

(a)  In  general. 

16.  A  tender  must  be  of  the  full  amount 
due;  a  partial  tender  is  operative  only  when 
the  creditor  consents  to  receive  it:  Coots  v. 
McConnett,  39  M.  743. 

17.  An  insufficient  tender  is  of  no  avail: 
Montague  v.  Dougan,  68  M.  98. 

18.  A  tender  in  United  States  treasury  notes 
is  good  if  no  objection  is  taken  at  the  time  to 
their  being  regarded  as  money:  Fosdick  v. 
Van  Husan,  31  M.  667. 

19.  A  tender  made  in  greenbacks  and  frac- 
tional United  States  currency  is  sufficient,  es- 
pecially where  no  objection  is  made  to  it  at 
the  time:  Beebe  v.  Knapp,  38  M.  53. 

20.  Evidence  that  tender  was  made  in  legal- 
tender  greenbacks  cannot  be  objected  to  on 
the  score  that  the  only  proper  course  was  to 
produce  the  thing  tendered :  Ibid. 

21.  One  dollar  in  money  is  in  law  equiva- 
lent to  any  other  dollar,  and  in  tendering  back 
money  in  rescinding  a  transaction  it  is  imma- 
terial whether  or  not  the  bills  tendered  back 
are  the  identical  ones  received:  M.  C.  B.  Co. 
v.  Dunham,  30  M.  138. 

22.  A  tender  partly  in  money  which  is  not 
a  legal  tender  need  not  be  accepted :  Bichards 
v.  White,  44  M.  633. 

23.  A  tender  partly  in  bank-notes  cannot 
be  insisted  on  if  rejected  for  that  reason: 
Waldron  v.  Murphy,  40  M.  668. 

24.  A  tender  of  current  bank-bills  to  a  con- 
stable holding  an  execution  would  protect  the 
defendant  in  the  execution  against  the  cred- 
itor, unless  they  were  refused  as  not  being 
constitutional  money :  Welch  v.  Frost,  1 M.  80. 
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25.  A  tender  need  not  be  divided  to  meet 
separate  claims  where  they  are  all  held  by  one 
person.  Where  more  is  demanded  than  is  doe 
the  person  making  the  tender  cannot  be  put  in 
the  wrong  by  requiring  him  at  his  peril  to 
separate  just  from  unjust  charges:  Johnson 
v.  Cranage,  45  M.  14. 

26.  A  tender  for  the  purpose  of  cancelling  a 
judgment  should  include  both  damages  and 
costs.  A  tender  of  damages  with  the  clerk's 
receipt  for  the  costs  is  not  sufficient:  Thurber 
v.  Jewett,  8  M.  395. 

27.  A  mere  offer  to  pay  whatever  shall  be 
ascertained  to  be  necessary  to  discharge  a  liti- 
gated demand  without  taking  any  steps  to 
find  out  beyond  preparing  a  receipt  in  blank 
purporting  to  discharge  the  judgment  when  in 
fact  none  has  been  entered  is  no  proper  tender 
of  payment:  Chase  v.  Welsh,  45  M.  845. 

28.  A  tender  of  simple  interest  is  not  nec- 
essarily sufficient  after  default  in  payments  on 
land  contract:  Richards  v.  White,  44  M.  622. 

20.  One  who  seeks  to  obtain  the  discharge 
of  a  chattel  mortgage  or  an  assignment  thereof 
or  snbrogation  to  the  mortgagee's  rights  must 
tender  not  only  the  amount  due  on  the  mort- 
gage but  the  expenses  already  necessarily 
incurred  towards  foreclosing  it:  Shutes  v. 
Woodard,  57  M.  213. 

30.  Where  a  mortgagee  of  chattels  after 
abating  his  claim  assigns  the  mortgage  to  a 
third  person  who  pays  him  what  he  demands, 
and  the  assignee  holds  the  mortgage  for  the 
amount  that  he  has  paid  with  interest,  a  ten- 
der of  that  amount  will  discharge  the  lien  and 
give  the  mortgager  plenary  right  of  possession, 
which  will  not  depend  on  keeping  the  tender 
good :  Stewart  v.  Brown,  48  M.  383. 

31.  A  tender  by  one  tenant  in  common  was 
held  insufficient  on  a  bill  in  equity  to  avoid  a 
collusive  foreclosure,  because  it  did  not  in- 
clude the  whole  amount  of  the  surplus  but 
only  his  share :  Norton  v.  Tharp,  53  M.  146. 

32.  The  evidence  in  support  of  a  tender 
should  be  very  clear  and  satisfactory,  and 
should  place  the  other  party  distinctly  in  the 
wrong  where  the  discharge  of  a  mortgage  is 
demanded  on  the  ground  thereof:  Potts  v. 
Plaisted,  80  M.  149;  Engle  v.  Hall,  45  M.  67. 

33.  And  in  such  cases  the  tender  should  be 
fair  and  distinct,  without  mystery  or  ambigu- 
ity, and  should  not  be  so  made  as  to  lead  the 
mortgagee  to  believe  that  the  purpose  is  to 
buy  up  the  security :  Proctor  v.  Robinson,  85 
M.  284. 

34.  Tender  of  performance  of  an  agree- 
ment will  not  operate  to  extinguish  the  lien 
by  which  the  agreement  is  secured  if  it  is  not 
unequivocal  and  reasonably  capable  of  being 
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understood  by  the  other  party  as  a  bona  fide 
tender  of  the  requisite  thing,  actor  service; 
and  the  offer  itself  should  be  accompanied  by 
circumstances  fairly  implying  control  of  the 
necessary  means,  and  possession  of  the  neces- 
sary ability  to  fulfill  it:  SeVby  v.  Hurd,  51 
M.  1. 

35.  Leaving  deed  at  agreed  place  and  time, 
other  party  not  appearing,  held  a  sufficient 
tender  (see  Specific  Preform  ance,  §  155): 
Daily  v.  Litchfield,  10  M.  29. 

As  to  sufficiency  of  tender  to  boom  com- 
pany, see  Liens,  §  108. 

(b)  By  and  to  whom. 

36.  A  tender  is  properly  refused  if  made  by 
one  who  is  a  stranger  to  the  transaction  be- 
tween the  parties,  who  has  no  rights  therein 
and  who  does  not  act  in  the  interest  or  at  the 
request  of  the  debtor  or  obligor:  Sinclair  v. 
Learned,  51  M.  835. 

37.  So  a  mortgagee  may  refuse  a  tender 
made  by  one  who  merely  holds  by  a  tax-deed 
not  subject  to  the  mortgage :  Ibid, 

38.  A  creditor  cannot  lawfully  refuse  a 
tender  by  an  agent  duly  authorized,  if  he  has 
reasonable  opportunity  to  learn  the  agent's 
authority :  Eslow  v.  Mitchell,  26  M.  500. 

39.  The  tender  of  a  title  which  satisfies  in 
other  respects  the  requirements  of  a  stipula- 
tion in  a  land  contract  is  not  objectionable 
because  coming  not  directly  from  the  party  to 
the  contract  but  from  a  third  person :  Kimball 
v.  Ooodburn,  82  M.  10. 

40.  A  tender  to  be  valid  must  be  made  to 
the  creditor  or  some  one  authorized  to  act  for 
him.  It  is  insufficient  if  made  to  a  mere  serv- 
ant of  the  creditor:  Thurber  v.  Jewett,  8  M. 
295. 

41.  Where  two  persons  are  both  interested, 
a  tender  to  cither  is  sufficient,  especially  if 
both  are  present.  The  question  whether  such 
a  tender  was  to  one  or  the  other  or  both  may 
go  to  the  jury  if  material :  Beebe  v.  Knapp,  28 
M.  58. 

(c)  Time  and  place. 

42.  A  person  to  whom  a  tender  is  made  is 
allowed  a  reasonable  time  to  ascertain  his 
rights  and  to  compute  the  amount  due:  Potts 
v.  Plaisted,  80  M.  149;  Proctor  v.  Robinson, 
85  M.  284;  ifoot  t>.  Bradley,  49  M.  27;  Post 
v.  Springsted,  49  M.  90. 

43.  A  tender  made  without  notice  at  an 
unfit  place  may  be  properly  declined  until  the 
creditor  can  have  reasonable  time  to  examine 
the  account:  Waldron  v.  Murphy,  40  M.  668; 
Parks  v.  Allen,  42  M.  482. 
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44.  A  tender  to  satisfy  a  claim  in  litigation 
is  not  good  if  made  in  the  street  without  any 
computation  or  means  of  computation  that 
'would  not  require  delay,  and  on  the  idea  that 
the  claim  is  in  judgment,  when  no  judgment 
baa  been  entered,  and  when  no  costs  have  been 
or  could  regularly  have  been  taxed :  Chase  v. 
Welsh,  45  M.  845. 

(d)  Conditions. 

45.  A  tender  may  be  coupled  with  such 
conditions  as  the  party  making  it  has  a  right 
to  impose ;  such  as  that  he  shall  receive  what 
a  payment  or  tender  legally  made  would  en- 
title him  to:  Johnson  v.  Cranage,  45  M.  14; 
Brink  v.  Freoff,  40  M.  610,  44  M.  09. 

46.  But  a  tender  coupled  with  an  improper 
oondition  does  not  operate  to  put  the  other 
party  in  fault:  Wilson  v.  Wagar,  26  M.  452. 

47.  And  such  a  tender  cannot  destroy  a 
security  accompanying  the  debt  sought  to  be 
paid:  Dodge  v.  Brewer,  SI  H.  227. 

48.  A  tender  coupled  with  a  claim  of  an 
allowai  ce  not  lawfully  demandable  will  not 
discbarge  a  security:  Soger  v.  Tupper,  85  M. 
184. 

49.  A  tender  of  payment  of  a  mortgage 
should  be  absolute  and  unconditional,  not  de- 
pendent on  the  mortgagee's  first  executing  a 
receipt  or  discharge:  Potts  v.  PUtisted,  SO  M. 
140. 

60.  Where  a  tender,  sufficient  in  amount 
to  discharge  a  mechanic's  lien  for  the  repair 
of  personal  property,  was  made  on  oondition 
that  the  property  be  delivered  up,  and  the 
only  objection  made  to  the  tender  was  that  the 
amount  was  insufficient,  held,  that  the  tender 
was  not  vitiated  by  the  condition :  Moynahan 
v.  Moore,  0  M.  0. 

(e)  Keeping  tender  good, 

61.  One  who  sends  a  check  in  payment, 
which  is  rejected  by  the  other  party,  and  who 
thereupon  receives  it  back,  cannot  claim  the 
benefit  of  a  formal  tender,  even  though  pre- 
vious payments  in  the  same  matter  were  made 
i  i  the  same  way  and  were  received  without 
objection;  and  this  is  especially  so  where 
nothing  was  done  afterwards  that  would  have 
kept  good  a  formal  tender  had  one  been  made : 
Browning  v.  Crouse,  40  M.  889. 

62.  When  a  vendee,  under  a  land  contract, 
tenders  money  in  performance  of  his  obliga- 
tion, the  vendor  has  no  right  to  the  money  ex- 
cept upon  the  condition  of  a  simultaneous 
delivery  of  the  deed ;  and  therefore,  in  an  ac- 
tion against  the  vendor  for  the  breach  of  such 


a  contract,  it  is  not  necessary  to  show  that  the 
tender  bas  been  kept  good:  Allen  ».  Atkinson, 
21  M.  851. 

63.  One  who  makes  a  sufficient  tender  to 
discharge  a  mechanic's  lien  for  the  repair  of 
personal  property,  and  then  brings  replevin 
for  the  property,  is  not  obliged,  in  order  to 
keep  the  tender  good,  to  bring  the  money  into 
court.  The  lien  being  discharged  by  the  ten- 
der the  lien-holder  must  thereafter  rely  upon 
bis  employer's  personal  responsibility:  Moyna- 
han  v.  Moore,  9  M.  9. 

64.  A  sufficient  tender  of  the  amount  doe 
upon  a  mortgage  having  been  made,  it  need 
not  be  kept  good  in  order  to  discharge  the 
mortgage  and  to  defeat  foreclosure:  Caruth- 
ers  v.  Humphrey,  12  M.  270;  Van  Husan  v. 
Kanouse,  18  M.  808;  Potts  v.  Plaisted,  80  M. 
149. 

66.  The  right  to  the  production  m  court  of 
a  money  tender  is  presumed  to  have  been 
waived  if  it  was  not  called  for;  and  in  a  case 
made,  where  only  so  much  of  the  record  is 
given  as  the  parties  see  fit,  its  non-production 
will  not  be  presumed  for  the  purpose  of  estab- 
lishing error  in  the  proceedings:  Wetherbee  v. 
Knsterer,  41  M.  859. 

66.  Where  a  second  mortgagee  on  seeking 
to  redeem  from  a  prior  mortgage  tendered  the 
proper  amount  on  demanding  an  assignment 
of  the  mortgage,  and  renewed  the  tender 
when  the  senior  mortgagee  began  foreclosure 
proceedings,  it  was  held  (hat  he  was  not 
justly  chargeable  with  costs  for  omitting  to 
keep  good  the  tender  in  a  bill  to  enforce  his 
right  to  redeem:  Lamb  v.  Jeffrey,  41  M.  710, 
47  It  28. 

(f)  Objection*. 

57.  Objection  to  the  mode  of  tender  must 
be  made  at  the  time  of  the  tender:  Browning 
v.  Crouse,  40  M.  889. 

68.  The  holder  of  a  security  upon  which  a 
party  authorised  makes  a  tender  is  not  con- 
cerned where  or  on  what  terms  the  person 
tendering  the  money  obtained  it  so  long  as 
he  could  have  got  payment  by  accepting  the 
tender:  Eslow  v.  Mitchell,  26  M.  500. 

69.  Where  the  tender  of  security  required 
by  a  contract  was  refused  upon  some  other 
ground  than  that  it  was  not  made  payable  at 
the  proper  time,  it  was  presumed,  in  the  ab- 
sence of  any  showing  to  the  contrary,  that 
the  time  of  payment  was  according  to  the 
contract :  Wilson  v.  Wagar,  96  K.  452. 

60.  Where  a  tender  was  made  upon  a  chat- 
tel mortgage  of  an  award  and  a  stated  amount 
in  money,  and  the  amount  in  money,  through 
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an  error  in  computation,  was  too  small,  but 
the  mortgagee  supposed  it  to  be  correct  and 
refused  the  tender,  not  on  that  ground,  but 
became  he  claimed  that  he  was  not  bound  to 
receive  the  award,  the  fact  of  the  deficiency 
in  money  was  not  allowed  to  prejudice  the 
mortgager  when  the  award  was  held  good  on 
bill  to  redeem:  Flanders  v.  Chamberlain,  24 
M.805. 

III.  Effect  of  tender. 

61.  When  tender  is  regular  and  is  com- 
pleted  by  payment  into  court  a  verdict  for 
the  amount  of  it  is  not  proper:  Wetherbee  v. 
Kusterer,  41  M.  869. 

62.  Tender  of  payment  to  creditor  of 
money  due  on  note  discharges  a  guarantor: 
Sears  v.  Van  Dusen,  25  M.  851. 

63.  Tender  to  a  carrier  of  the  freight,  less 
damage  done  to  the  goods,  discharges  the 
lien  for  freight :  Bancroft  v.  Peters,  4  M.  610. 

64.  A  tender,  regularly  and  lawfully  made, 
discharges  a  lien,  and  while  the  debt  is  not 
thereby  discharged  without  payment,  yet  the 
security  is  destroyed  at  once:  Fuller  v.  Par- 
risft,  8  M.  211;  Moynahan  v.  Moore,  111; 
Carvthers  v.  Humphrey,  12  M.  270;  Van 
Husan  v.  Kanouse,  18  M.  808;  Flanders  v. 
Chamberlain,  24  M.  806;  Eslow  v.  Mitchell,  26 
M.  600;  Potts  v.  Plaisted,  80  M.  149;  Soger  v. 
Tapper,  85  M.  184 ;  Fry  v.  Russell,  85  M.  229; 
Stewart  v.  Brown,  48  M.  383. 

66.  A  mortgagee's  lien  is  lost  by  evading 
tender  of  payment :  Ferguson  v.  Popp,  42  M. 
115. 

66.  If  the  refusal  to  accept  a  tender  is  not 
absolute  or  unreasonable  does  not  necessarily 
discharge  a  security:  Waldron  v.  Murphy,  40 
M.668. 

67.  A  tender  stops  interest,  but  does  not  dis- 
charge the  debt:  Cowles  v.  Marble,  87  M.  168. 

68.  A  sufficient  tender  stops  interest:  Jones 
v.  Shaw,  36  M.  882. 

69.  By  tender  and  payment  into  court  de- 
fendant admits  that  he  owes  the  sum  tendered 
and  paid,  and  that  plaintiff  is  entitled  to  it; 
and  defendant  cannot  regain  it  though  it 
should  turn  out  that  be  was  not  indebted  at 
all :  Thompson  v.  Townsend,  41  M.  846. 

70.  Tender  by  defendant  of  an  amount  act- 
ually due  is  not  an  admission  of  indebtedness 
to  a  larger  amount  claimed  by  plaintiff:  Ken- 
nedy v.  Nims,  52  M.  153. 

71.  In  an  action  for  the  price  of  running 
logs  it  uppeared  that  a  third  person  not  a  party 
to  the  action  bought  the  greater  part  of  the 
logs  from  defendant,  and  that  it  was-arranged 
between  plaintiffs  and  defendant  that  such 


third  person  should  pay  plaintiffs,  retaining 
the  amount  oat  of  the  purchase  money  due 
defendant  Held,  that  a  tender  by  such  third 
person  to  plaintiffs  was  a  tender  by  and  on  be- 
half of  defendant  and  would  not  make  such 
third  person  plaintiffs  debtor  or  discharge  de- 
fendant's liability:  Keystone  Lumber,  etc  Co. 
v.  Jenkinson,  69  M.  22a 

72.  One  who  bases  bis  claim  to  relief  on  a 
tender  made  and  kept  good  must  keep  to  his 
offer  and  cannot  raise  the  question  of  usury : 
CanJUM  v.  Conkling,  41  M.  871. 

78.  Where  a  chattel  mortgagee  has  wrong- 
fully sold  the  goods  and  parted  with  their  pos- 
session, a  tender  by  the  mortgager  of  the 
amount  due,  together  with  a  demand  for  re- 
turn of  the  goods,  is  a  mere  idle  ceremony  and 
does  not  affect  the  position  of  the  parties: 
Brink  v.  Freoff,  40  M.  610,  44  M.  69. 

74.  Where  a  tender  of  the  amount  due  on 
a  purchase-money  mortgage  was  refused  be- 
cause it  did  not  include  the  amount  of  an  at- 
torney fee  claimed  to  be  due,  but  afterwards 
the  party  waived  such  fee  and  offered  a  dis- 
charge which  was  accepted,  the  mortgager 
Baying  he  would  take  his  own  time  to  pay  in, 
held,  that  this  was  a  recognition  of  the  mort- 
gagee's right  to  payment,  and  that  the  amount 
was  recoverable  under  the  common  counts: 
Fry  v.  Ruseett,  85  M.  229. 

76.  Where  defendant  had  tendered  the  dif- 
ference between  the  claim  against  him  and  a 
set-off  to  which  he  was  entitled,  and  had  kept 
his  tender  good,  costs  of  all  courts  were  de- 
ducted from  the  judgment  against  him :  Smith 
v.  Curtiss,  88  H.  898. 

76.  Refusal  by  the  owner  of  lands  sought 
to  be  condemned  for  railroad  use  to  accept  a 
tender  does  not  put  him  in  fault  so  as  to  de- 
prive him  of  costs  or  subject  him  to  costs: 
Toledo,  A.  A.  <fc  Q.  T.  R.  Co.  v.  Dunlap,  47 
M.456. 

77.  The  tender  of  money  as  rent,  after  a 
dispute  as  to  the  existence  of  an  agreement  to 
lease,  does  not  tend  to  prove  the  agreement : 
Gilbert  v.  Kennedy.  22  M.  117. 

Effect  of  tender  as  discharging  Attach- 
ment, see  that  title,  §  119. 

IY.  Tender  after  suit  brought. 

78.  Whether  in  an  action  for  the  breach  of 
a  contract  and  not  for  a  sum  certain  the  de- 
fendant may  tender  a  sum  in  satisfaction 
under  the  statute  after  suit  brought,  quere. 
Where  he  offered  evidence  of  such  a  tender 
which  the  court  excluded,  and  the  jury  re- 
turned a  verdict  for  a  larger  sum,  held,  that 
whether  the  evidence  was  admissible  or  not, 
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yet  as  the  verdict  showed  he  was  not  injured 
by  its  exclusion  the  judgment  would  not  be 
disturbed:  HoUister  v.  Brown,  19  M.  16a 
.  79.  Where  in  a  suit  in  a  justice's  court 
for  unliquidated  damages  the  defendant  has 
made  a  tender  of  a  sum  of  money  on  the  trial, 
and  on  its  being  refused  has  paid  it  into  court, 
the  acceptance  of  this  money  from  the  justice 
by  the  plaintiffs  after  judgment  and  appeal  is 
not  a  bar  to  a  recovery  of  a  larger  sum  under 
the  pending  issue  upon  the  appeal  on  the  basis 
of  an  accepted  tender  in  court ;  and  where  by 
the  rulings  the  defendant  is  allowed  the  benefit 
of  the  money  so  received  by  plaintiffs  as  pay- 
ment in  the  claim  in  suit,  he  is  not  damnified : 
McKereher  v.  Curtis,  85  M.  478. 

80.  The  effect  of  a  tender  made  during  suit 
or  before  judgment  must  always  depend  more 
or  less  on  the  views  of  the  court,  and  rarely 
affects  anything  but  the  liability  for  costs.  It 
cannot  discharge  the  debt  until  paid:  Chase  v. 
Welsh,  45  M.  845. 

81.  Tender  after  suit  brought  must  conform 
to  H.  8.  §§  7764-65,  which  does  not  allow  it  to 
bar  further  prosecution,  but  only  to  stop  in- 
terest and  costs  and  subject  the  plaintiff  to 
subsequent  costs,  and  contemplates  that  it 
may  be  shown  on  the  trial :  Snyder  v.  Quar- 
tan, 47  M.  311. 

82.  Plaintiff  sued  in  the  circuit  court  for 
$175.  Defendant  tendered  and  paid  into  court 
and  plaintiff  took  out  of  court  the  sum  of  $155. 
Held,  that  if  plaintiff  failed  to  prove  herself 
entitled  to  more  than  $155,  defendant  should 
have  full  costs;  but  if  she  proved  a  right  to 
more  than  that  sum  she  should  have  full 
costs:  Thompson  v.  Toumsend,  41  M.  846. 

83.  Tender  of  amount  due  before  a  particu- 
lar inquisition  in  chancery  justifies  deduction 
of  the  costs  of  such  inquisition  from  the 
amount  found:  Tucker  v.  Tucker,  27  M.  204. 


TIME. 

1.  Fractions  of  a  day  are  not  as  a  general 
rule  regarded  in  computing  time:  Sherlock  v. 
Thayer,  4  M.  855;  Draper  v.  Tooker,  16  M.  74; 
Blanck  v.  Ingham  Circuit  Judge,  44  M.  98; 
Griffin  v.  Forrest,  49  M.  809;  Angett  v.  Pick- 
ard,  61  M.  561 ;  People  v.  Cox,  70  M.  247  (May 
11, '88). 

2.  Tet  the  law  recognizes  parts  of  a  day  in 
a.  question  of  fact  involving  the  possession  of 
property:  Angell  v.  Pickard,  61  M.  561. 

3.  Where. a  date  is  given  both  as  a  day  of 
the  week  and  a  day  of  the  month,  and  the  two 
are  inconsistent,  the  day  of  the  month  must 
govern:  Ingersoll  v.  Kirby,  W.  27. 


4.  When  time  is  to  be  computed  "  from  "  or 
"  next  after  "  a  date  or  act  done  the  day  of  the 
date  or  act  is  not  to  be  counted :  Saliee  v.  Ire- 
land, 9  M.  154;  Gorham  v.  Wing,  10  M.  486; 
Warren  v.  Slade,  28  M.  1 ;  Everts  v.  Fisk,  44 
M.  515. 

6.  If  an  act  is  to  be  done  a  certain  number 
of  days  before  a  given  day,  that  day  is  not  to 
be  counted :  Saliee  v.  Ireland,  9  M.  154. 

6.  Where  a  statute  prescribes  that  a  process 
or  notice  shall  be  served  a  certain  number  of 
days  before  the  return  day  or  before  the  day 
of  hearing,  both  the  day  of  service  and  the 
day  of  the  return  or  hearing  must  be  excluded 
in  computing  the  time:  Dousman  v.  CMalley, 
1  D.  450;  Saliee  v.  Ireland,  9  M.  154;  Arnold 
v.  Nye,  28  M.  286;  Powers'  Appeal,  29  M.  504; 
Piatt  v.  Highway  Commissioner,  88  M.  247; 
Taylor  v.  Burnap,  89  M.  739;  Lane  v.  Burnap, 
89  M.  786;  Everts  v.  Fisk,  44  M.  515. 

7.  The  mode  of  computing  time  under  rules 
of  practice  is  always  exclusive  of  the  first  day, 
unless  the  peculiar  wording  of  the  rule  would 
include  it:  Warren  v.  Slade,  28  M.  1. 

8.  The  general  rule  in  regard  to  notices  in- 
cludes the  day  of  performance  and  excludes 
the  day  from  which  notice  begins  to  run.  So, 
where  publication  for  twelve  weeks  is  re- 
quired, the  day  of  the  first  publication  is  not 
counted,  while  that  of  sale  is:  Gantz  v.  Tales, 
40  M.  725. 

9.  A  statutory  requirement  of  a  notice  "at 
least  ten  days  before  the  making  of  the  appli- 
cation "  means  only  that  notice  shall  be  given 
as  early  as  the  tenth  day  before  the  applica- 
tion is  made.  The  computation  excludes  the 
first  and  includes  the  last  day,  taking  no  no- 
tice of  fractions:  Arnold  v.  Nye,  28  M.  286; 
Eaton  v.  Peck,  26  M.  57. 

10.  Where,  by  court  rule,  a  writ  may  be 
made  returnable  in  not  less  than  twenty  days, 
the  date  of  issue  is  excluded  and  that  of  re- 
turn included ;  a  writ  issued  August  80  is 
properly  made  returnable  September  19 :  Doyle 
v.  Mizner,  41  M.  649. 

11.  Where  the  statute  requires  an  act  to  be 
done  within  a  certain  number  of  days  (not  less 
than  a  week)  Sunday  must  be  reckoned  as  one 
day  though  it  happens  to  be  the  last  day;  and 
action  that  must  be  taken  within  forty  dayB 
cannot  be  taken  on  the  forty-first  day  though 
the  fortieth  is  Sunday :  Drake  v.  Andrews,  2 
M.  208. 

12.  In  the  construction  of  rules  of  court  in 
relation  to  pleading  and  other  mere  matters  of 
practice,  if  the  last  day  falls  on  Sunday  it 
seems  the  party  has  the  whole  of  the  next  day 
to  perform  the  act  required:  Ibid. 

13.  Where  by  statute  an  act  is  required  to 
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be  done  in  any  number  of  days  leas  than  a 
week,  it  seems  that  an  intervening  Sunday  is 
to  be  excluded :  Ibid. 

14.  So,  an  intervening  Sunday  is  not  to  be 
counted  in  the  two  days  that  must  intervene 
between  the  issue  and  the  return  of  a  justice's 
short  summons :  Simonson  v.  Durfee,  50  M.  80. 

15.  But  where  the  statute  requires  a  justice 
lo  render  judgment  within  four  days,  a  judg- 
ment on  the  fifth  day  is  void  though  the 
fourth  day  was  Sunday :  Harrison  v.  Soger, 
27  M.  47ft. 

16.  And  where  an  appeal  from  a  justice  is 
to  be  taken  within  five  days  after  judgment, 
the  fact  that  the  fifth  day  is  Sunday  does  not 
authorize  an  appeal  on  the  sixth:  Dale  v. 
Lavigne,  81  M.  149. 

17.  In  notices  required  by  the  rules  of  court, 
when  Sunday  is  an  intervening  day  it  is  to  be 
included  in  computing  the  time:  Anderson  v. 
Baughman,  6  M.  298;  Corey  v.  HUiker,  15 
M.  814. 

18.  An  order  of  court  requiring  payment 
of  money  within  a  stated  number  of  days 
means  so  many  days  after  service,  and  it 
should  be  so  stated:  Davis  v.  Davis,  89  M. 
221. 

19.  Where  no  time  is  prescribed  in  which 
an  act  required  by  statute  is  to  be  done,  it 
must  be  done  within  a  reasonable  time :  At- 
torney-General v.  Bank  of.  Michigan,  H.  815. 

Further  as  to  time,  reasonable  time,  Sun- 
day, see  those  headings  in  the  Index. 
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Townships  as  factors  in   organizing 
counties,  see  Counties,  g§  1-6. 

As  to  Drains  and  Highways  in  townships, 
see  those  titles. 

I.  Obganization,  division,  etc. 

1.  The  legislature  cannot  deprive  qualified 
voters  of  a  county  of  the  right  of  suffrage  by 
organizing  townships  in   a   portion  thereof 


only,  leaving  the  remainder  unorganized :  Peo- 
ple v.  Maynard,  15  M.  463. 

2.  A  township  is  not  completely  organized 
for  the  assessment,  levy  and  collection  of  taxes 
until  the  election  of  its  proper  officers :  Comins 

v.  Harrisville,  45  M.  442. 

3.  The  constitutional  power  of  the  board  of 
supervisors  to  organize  new  townships  is  sub- 
ject to  legislative  restrictions;  and  the  legis- 
lature in  organizing  a  township  may  or  may 
not  authorize  the  board  of  supervisors  to  act ; 
but  in  conferring  authority  upon  the  board  it 
does  not  deprive  itself  of  its  original  power, 
and  any  legislation  inconsistent  with  the  ac- 
tion of  the  supervisors  avoids  such  action: 
Attorney-General  v.  Itarr,  65  M.  445. 

4.  Therefore  act  894  of  1879,  discontinuing 
the  township  of  Sherman,  which  was  com- 
posed of  four  cornering  sections  taken  from 
four  cornering  townships  in  Wexford  county, 
was  enough  to  invalidate  the  contemporane- 
ous action  of  the  board  of  supervisors  in 
establishing  the  township  of  Concord,  to  con- 
sist in  part  of  the  former  township  of  Sher- 
man: Ibid. 

5.  The  constitutional  power  of  the  board  of 
supervisors  to  divide  towns  or  to  erect  new 
ones,  although  such  action  would  have  the  ef- 
fect to  change  or  alter  the  boundaries  of  a 
school  district  having  a  union  school,  is  not 
abridged  by  a  statute  declaring  that  the  bound- 
aries of  such  districts  shall  not  be  changed 
without  the  written  consent  of  the  majority  of 
the  district  board  of  the  district:  People  v. 
Ryan,  19  M  203. 

6.  Where,  after  the  passage  of  an  act  or- 
ganizing a  township,  the  board  of  supervisors 
undertook  to  organize  two  other  townships 
out  of  that  organized  by  the  legislature,  on 
a  petition  which  showed  on  its  face  that  no 
freeholders  of  the  township  organized  by  the 
legislature  joined  in  it,  held,  that  such  ac- 
tion could  not  stand  in  the  way  of  the  legis- 
lative organization :  Attorney-General  v.  Rice, 
64  M.  885. 

7.  The  power  of  the  board  of  supervisors  to 
divide  a  township  depends  on  the  performance 
of  the  conditions  of  H.  S.  §g  486,  487,  without 
which  there  is  no  jurisdiction ;  and  the  board's 
action  is  void  unless  the  statutory  require- 
ments as  to  the  application — which  must  be 
signed  by  at  least  twelve  freeholders  of  the 
township  or  townships  to  be  affected  —  and  as 
to  the  notice  of  such  application  are  strictly 
complied  with:  Scr afford  v.  Gladwin  Super- 
visors, 41  M.  647. 

8.  The  notice  must  be  posted  and  published 
during  the  four  weeks  immediately  preceding 
the  week  in  which  the  meeting  of  the  board  is 
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held ;  and  it  mast  state  the  time  and  place  of 
the  meeting,  at  least  if  the  meeting  is  a  special 
one.  The  proof  of  posting  must  state  the  time 
and  place  when  and  where  the  notices  were 
posted:  Ibid. 

8.  The  "notice  in  writing"  required  by 
H.  8.  §  487  to  be  posted  may  be  printed,  and 
so,  if  properly  authenticated,  may  the  names 
attached  thereto:  Pelton  v.  Ottawa  Super- 
visors, 52  M.  517. 

10.  In  proceedings  before  boards  of  super- 
visors for  organizing  new  townships,  the  strict 
rules  of  law  governing  the  introduction  of 
evidence  in  courts  cannot  be  insisted  upon. 
An  affidavit  of  publication  of  notice  of  the  ap- 
plication, made  by  the  person  who  posted  such 
notice,  held  sufficient  if  acted  upon  by  the 
board:  Matthews  v.  Otsego  Supervisors,  48  M. 
687.    See  Evidence,  §  880. 

11.  Where  notices  of  the  hearing  of  an  ap- 
plication to  alter  township  boundaries  are 
shown  to  have  been  seasonably  given,  it  is  im- 
material that  an  affidavit  showing  that  the 
notices  were  posted  on  different  specified  days 
does  not  show  on  which  day  the  first  was 
posted:  Pelton  v.  Ottawa  Supervisors,  53  M. 
617. 

12.  The  map  which  petitioners  for  a  change 
in  township  boundaries  are  required  by  H.  S. 
%  489  to  furnish  to  the  board  of  supervisors 
need  not  show  the  full  topography  of  all  the 
townships  to  be  affected ;  it  is  enough  to  give 
the  boundaries  and  sections  or  parts  of  sec- 
tions for  each,  together  with  the  place  and 
course  of  any  natural  boundaries,  if  any,  that 
are  to  be  established  as  limits :  Ibid. 

18.  If  a  petition  for  the  organization  of  a 
township  is  regular  on  its  face,  and  is  pre- 
sented with  due  notice  and  in  compliance  with 
all  legal  requirements,  the  action  of  the  board 
of  supervisors  upon  it  is  political  and  final : 
Attorney-General  v.  Page,  88  M.  280. 

As  to  review  of  organization,  see  Ckb- 
tiobabi,  §8  80,  137,  128;  Quo  Warranto, 
§§  14,  61. 

14.  An  organization  effected  under  a  valid 
statute  by  the  proper  body  of  electors  or  offi- 
cers is  to  be  presumed  regular  where  there 
has  been  a  substantial  compliance  with  the 
policy  of  the  law :  Clement  v.  Everest,  29  H.  19. 

15.  Where  under  a  statute  townships  have 
been  organized,  and  have  acted  and  been  rec- 
ognized by  the  authorities  for  several  years, 
it  is  too  late  to  inquire  into  the  validity  of  the 
statute  providing  for  their  organization :  Peo- 
ple v.  Maynard,  15  H.  463. 

10.  When  a  corporate  existence,  irregular 
in  its  origin,  becomes  regular  by  lapse  of  time 
and  public  acquiescence,  it  cannot  be  dis- 


puted: Setoff ord  v.  Gladwin  Supervisors,  41 
M.  048. 

17.  But  the  state  cannot  be  estopped  by 
long  acquiescence  in  the  action  of  a  board  of 
supervisors  establishing  a  township,  no  matter 
how  regular  such  action,  if  in  the  original  in- 
stance the  board  did  not  have  the  power  to 
establish  the  particular  township:  Attomey- 
Oeneral  v.  Marr,  55  M.  446. 

18.  A  township  wholly  within  the  limits  of 
another,  and  illegally  organized  by  the  board 
of  supervisors,  can  hardly  be  even  a  corpora- 
tion de  faeto,  since  two  corporations  de  facto 
cannot  occupy  the  same  ground  at  the  same 
time,  and  all  the  authorities  within  the  county 
have  notice  of  the  public  acts  of  the  board  of 
supervisors:  Scruff ord  v.  Gladwin  Supervis- 
ors. 41  M.  648. 

18.  A  township  continues  in  existence  not- 
withstanding a  part  of  its  territory  is  detached 
by  the  division  of  the  county  in  which  it  lies: 
but  the  territory  cut  off,  until  newly  organized 
or  attached  to  some  other  township,  ceases  to 
have  any  township  existence:  People  v.  May- 
nard, 15  M.  468. 

20.  Where  the  legislature,  in  setting  off  a 
new  county  from  an  old  one,  divided  a  town- 
ship, but  passed  an  act  impliedly  recognizing 
its  continued  existence  in  one  of  the  counties 
and  attaching  the  rest  to  a  township  in  the 
other  county,  it  was  held  that  the  township 
organization  was  not  destroyed:  Bay  County 
v.  Bullock,  6i  M.  544 

21.  A  township's  legal  identity  and  prop- 
erty rights  and  liabilities  remain  unchanged 
after  its  division,  so  far  as  corporate  existence 
is  concerned,  unless  otherwise  provided  by 
statute:  Board  of  Health  v.  East  Saginaw,  43 
M.  257;  Courtright  v.  Brooks  Township  Clerk, 
54  M.  182. 

22.  An  unorganized  county  attached  for 
judicial  purposes  to  a  township  in  an  organized 
county  is  to  be  deemed  a  part  of  such  town- 
ship for  all  legal  purposes:  Johnston  v. 
Cathro,  51  M.  80. 

22a.  Judicial  notice  is  taken  of  a  statute  or- 
ganizing a  township  and  of  the  existence  of 
a  particular  township:  Ives  v.  Kimball,  1  M. 
808;  La  Grange  v.  Chapman,  11  M.  499; 
Wright  v.  Dunham,  18  M.  414 ;  People  v.  May- 
nard, 15  M.  468;  Bouchard  v.  Bowassa,  67  M. 
8;  People  v.  Waller,  70  M.  287  (May  11,  '88). 

II.  Powers. 

28.  Towns  are  mere  political  organizations, 
created  wholly  by  statute,  for  certain  pur- 
poses of  local  government.  They  are  vested 
with  no  franchises  or  special  privileges  for 
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their  own  benefit.  ,  They  have  only  inch 
powers  bs  the  statute  confers,  and  are  subject 
to  no  obligations  except  such  as  are  derived 
from  statutory  provisions:  Nilea  Highway 
Commissioners  v.  Martin,  4  M.  657. 

24.  Townships  can  exercise  no  powers  ex- 
cept such  as  are  expressly  granted  to  them,  or 
such  as  are  fairly  implied  in  or  incident  to 
those  expressly  granted,  or  such  as  are  essen- 
tial to  the  declared  objects  or  purposes  of  the 
corporation:  Attorney-General  v.  Burrett,  81 
M.  26. 

25.  Under  our  constitution  each  township 
is  a  separate  municipality,  whose  officers  are 
elected  bj  town  residents  and  are  themselves 
residents.  One  town  or  its  officers  cannot  in- 
terfere with  the  management  of  public  affairs 
in  others,  or  levy  taxes  against  them  or  their 
people ;  and  power  to  do  so  cannot  be  inferred 
from  general  language  in  a  statute:  Drain 
Commissioner  v.  Baxter,  57  If.  127.  And  see 
Drains.  £§  6-8. 

26.  Where  one  township  is  set  off  from  an- 
other it  seems  that  the  latter  is  entitled  to  as- 
sess, levy  and  collect  township  and  school 
taxes  until  the  organization  of  the  former  is 
completed  by  electing  officers:  Coming  v. 
HarrisvUle,  45  M.  442. 

27.  One  township  is  not  authorised  to  bind 
another  which  has  been  set  off  from  it  in  any 
proceeding  upon  a  cause  of  action  which  arose 
before  the  division ;  and  the  latter  township  is 
not  bound  if  it  is  not  a  party  to  the  judgment : 
Pierson  v.  Reynolds,  49  M.  224 

28.  In  any  proceeding  for  contribution  be- 
tween townships,  one  of  which  has  been  set 
off  from  another,  the  inquiry  must  always  in- 
volve the  actual  existence  and  binding  char- 
acter of  the  obligation  as  existing  at  the  time 
of  the  division:  Ibid.  ■ 

29.  Where  railroad  aid-bonds  were  voted 
by  a  township  with  a  condition  precedent  to 
their  delivery  that  the  road  should  not  only 
bs  in  running  order,  but  an  equivalent  amount 
of  the  company's  stock  should  be  delivered  to 
the  township  treasurer,  and  before  this  was 
done  a  new  township  was  set  off  from  the  one 
which  voted  the  bonds,  it  was  held  that  until 
this  exchange  there  were  no  contract  relations 
with  the  company,  and  that,  even  if  the  bonds 
had  been  valid,  a  judgment  against  the  old 
township  for  the  amount  could  not  bind  the 
new  township:  Beeman  v.  Black,  40  M.  698. 

SO.  The  electors  of  a  township  voted  at 
their  annual  meeting  to  raise  a  tax  to  buy  land 
for  a  public  common;  it  does  not  appear  that 
any  opposition  was  made  —  the  tax  was  levied 
and  collected  without  objection,  and  the  land 
was  conveyed  to  the  township  on  the  faith  of 


these  proceedings  and  of  an  order  of  the  town- 
ship board  for  the  amount  of  the  purchase 
price.  Held,  that  where  a  portion  of  the 
money  has  been  paid  over  on  such  order,  and 
the  rest  is  in  the  hands  of  the  township  treas- 
urer ready  to  be  paid  over,  an  injunction  can- 
not lawfully  be  issued  to  restrain  the  payment 
of  the  residue,  whether  or  not  the  electors 
were  authorized  to  vote  the  tax,  or  the  officers 
to  levy  it.  The  abuse  of  corporate  power 
should  be  very  clear  to  justify  the  state's  ex- 
ercise of  its  visitorial  authority  upon  a  com- 
plaint made  at  so  advanced  a  stage  of  the 
proceedings:  Attorney-General  v.  Burrett,  81 
M.  25. 

81.  The  power  conferred  upon  townships 
by  H.  S.  §  670  to  buy  and  hold  land  "  for  the 
public  use  of  the  inhabitants  "  is  not  confined 
to  cases  of  absolute  necessity  for  governmental 
purposes;  under  it  the  township  may  pur- 
chase and  hold  grounds  for  a  public  park,  even 
within  an  incorporated  village  within  the 
township.  The  enforcement  of  village  police 
regulations  over  the  grounds  would  not  inter- 
fere with  township  control :  Ibid. 

82.  The  act  of  March  18, 1865,  did  not  au- 
thorize the  townships  of  Jackson  county  to  re- 
fund advances  for  military  bounties  made  by 
individuals  on  their  own  account  and  not  in 
reliance  upon  some  formal  or  informal  action 
of  the  township  or  its  authorities:  Miller  v. 
Grcmdy,  18  M.  540 ;  People  v.  Blaekman,  14  M. 
886. 

88.  And,  independently  of  statutory  au- 
thority, any  vote  to  refund  such  individual 
advances,  or  to  assume  individual  undertak- 
ings to  pay  such  bounties,  is  unauthorized  and 
void:  Ibid. 

84.  A  township  meeting  cannot  by  vote  of 
the  electors  audit  private  claims  against  the 
township:  People  v.  Onondaga  Supervisor,  16 
M.  254. 

86.  The  electors  cannot  vote  money  to  re- 
imburse the  township  treasurer  for  moneye 
stolen  from  him ;  nor  can  the  legislature  au- 
thorize the  raising  of  money  for  that  purpose : 
Bristol  v.  Johnson,  84  H.  128. 

86.  Under  the  statutes  of  1888,  townships 
had  authority  to  vote  to  raise  money  for  build- 
ing bridges  upon  the  report  of  the  highway 
commissioners;  also  to  raise  money  for  the 
destruction  of  Canada  thistles;  also  to  raise 
a  sum  for  contingent  expenses  generally, 
without  specifying  for  what  particular  pur- 
poses: Tweed  u.  Metcalf,  4  M.  579. 

37.  Act  98  of  1867,  in  empowering  town- 
ships to  raise  money  by  tax  or  loan  for  repair- 
ing bridges,  does  not  warrant  resorting  to  both 
methods  at  one  time  to  raise  the  full  amount 
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'which  both  together  would  produce.  And  if 
any  voter  votes  for  both  modes  of  levy  his  bal- 
lots neutralize  each  other:  Loomisv.  Sogers, 
58  M.  135. 

'  38.  The  payment  by  the  township  authori- 
ties of  money  to  employ  a  night-watchman  in 
an  unincorporated  village  forming  part  of  the 
township,  containing  ten  or  twelve  saloons, 
such  payment  being  made  from  the  liquor  tax 
derived  from  such  saloons,  is  not  an  illegal 
expenditure  of  township  money:  Peninsula 
Iron  Co.  v.  Crystal  Falls,  60  M.  510. 


III.  Liabilities. 

89.  A  township  charge  is  any  fixed  amount 
that  is  a  fixed  liability  of  the  township  and 
entitled  to  be  paid.  But  the  charges  that  the 
inhabitants  of  a  township  are  authorised  by 
H.  8.  §  671  to  provide  for  by  vote  are  not  nec- 
essarily liabilities  existing;  they  are  merely 
estimated  sources  of  expenditure  which  may 
or  may  not  include  fixed  debts :  Marathon  v. 
Oregon,  8  M.  872. 

40.  And  the  term  "township  expenses" 
usually  applies  to  the  ordinary  expenses  of 
township  government,  and  does  not  include 
expenditures  for  schools,  to  pay  judgments, 
etc. :  Upton  v.  Kennedy,  86  M.  215. 

41.  The  county  of  C.  issued  bonds  to  aid  in 
procuring  enlistments  in  the  army,  and  by 
resolution  provided  that  each  town  might,  if 
it  saw  fit,  receive  a  number  of  the  bonds  pro- 
portioned to  its  quota  of  men  to  be  raised. 
The  towns  took  the  bonds.  Held,  that  each 
town  must  be  regarded  as  borrowing  the 
bonds,  and  must  provide  for  the  payment  of 
those  taken ;  and  that  auy  money  paid  by  the 
county  for  principal  or  interest  on  a  bond 
must  be  refunded  by  the  township  to  which 
it  was  loaned :  People  v.  Porter,  18  M.  101. 

42.  Although  as  to  the  holders  the  county 
would  be  debtor  in  such  bonds,  yet  as  between 
the  county  and  the  towns  the  latter  would  be 
principal  debtors :  Ibid. 

43.  Under  C.  L.  1871.  §$  027-986,  authoriz- 
ing the  payment  of  bounties  to  volunteers, 
etc.,  the  bonds  provided  for  were  on  the  foot- 
ing of  established  liabilities  against  the  town- 
ship, and  to  be  presented,  like  other  claims 
for  orders  on  the  treasury,  to  the  township 
board ;  and  payment  might  be  enforced,  not 
by  action  against  the  township,  but  by  man- 
damus against  the  town  officers,  in  case  of  re- 
fusal to  do  their  duty  in  this  regard:  Dayton 
v.  Bounds,  27  M.  82. 

44.  "Where  after  the  division  of  a  township 
the  township  boards  have  met  and  determined 


the  amount  of  indebtedness  to  be  paid  by  the 
new  township,  such  amount  is  a  fixed  and 
liquidated  demand  against  such  new  town- 
ship, which  it  is  the  duty  of  its  township 
board  to  allow  and  to  issue  an  order  on  tha 
township  treasurer  therefor:  Marathon  v. 
Oregon,  8  M.  872. 

45.  If  any  power  exists  to  review  the  pro- 
ceedings of  the  board  in  making  the  adjust- 
ment it  is  by  certiorari,  and  such  remedy 
would  be  lost  by  lapse  of  time:  Ibid. 

48.  Where  the  supervisors  divided  a  town- 
ship into  two  towns,  giving  to  one  a  new 
name  while  the  other  retained  the  old,  it  was 
held  that  the  old  corporation  remained  in  ex- 
istence and  was  liable  upon  a  judgment  recov- 
ered against  it  after  the  division  upon  a  tort 
that  arose  before,  even  though  the  statute  was 
inadequate  in  such  case  for  the  enforcement 
of  the  old  township's  equities  against  the  new 
(mandamus  issued,  see  Mandamus,  §  202): 
Court  right  v.  Brooks  Township  Clerk,  54  M. 
182. 

47.  The  legislature  has  no  power  to  decide 
that  a  certain  claim  against  a  township  is  just 
and  to  direct  a  supervisor  to  levy  a  tax  for  its 
collection :  People  v.  Onondaga  Supervisor,  16 
M.  254. 

48.  Boards  of  supervisors  have  no  general 
power  to  establish  claims  in  favor  of  the 
county  against  townships :  People  v.  Wright, 
19  M.  851. 

48.  A  new  township  is  not  liable,  under 
any  general  provision  of  the  law,  for  the 
debts  of  a  school  district  upon  a  part  of 
whose  territory  it  was  erected,  and  from 
which  it  was  thereby  severed :  People  v.  Ryan, 
19  M.  208. 

60.  A  township  is  not  liable  for  interest  on 
damages  appraised  for  laying  out  highway: 
People  v.  La  Orange,  3  M.  187. 

61.  A  township  was  sued  on  the  following 
instrument:  "The  commissioners  of  high- 
ways of  the  township  of  R.  will  pay  the 
bearer  twenty-two  dollars  when  funds  in  road 
district  number  three  and  four;"  dated,  and 
signed  by  the  commissioners.  Held,  that  it 
was  not  a  warrant  or  order  upon  the  township 
treasurer  under  S.  L.  1841,  p.  149,  §  5,  but  a 
draft  drawn  by  the  commissioners  upon  them- 
selves, and  that  an  action  could  not  be  sus- 
tained upon  it  against  the  township :  Monroe 
v.  Rowland,  1 M.  318. 

62.  The  township  board  will  not  be  com- 
pelled to  levy  a  tax  on  the  township  for  the 
payment  of  highway  orders  drawn  upon  its 
treasurer,  payable  out  of  moneys  belonging  to 
one  of  the  road  districts,  where  the  township 
has  not  had  the  benefit  of  the  district  fund  by 
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misappropriation  or  otherwise:  People  v.  Zil- 
waukie,  10  M.  274. 

53.  Moneys  raised  by  tax  upon  a  township 
for  a  work  of  internal  improvement,  and  to  be 
applied  thereto  by  a  state  board,  are  not  town- 
ship moneys,  even  though  the  township  treas- 
urer is  the  officer  designated  by  law  to  col- 
lect them;  and  the  treasurer,  and  not  the 
township,  is  liable  for  them  if  collected:  An- 
derson v.  Hill,  54  M.  477. 

64.  Highway  commissioners  have  no  au- 
thority to  involve  the  township  in  debt  at 
their  discretion  for  building  bridges :  Hosier 
v.  Higgins  Township  Board,  45  M.  840. 

56.  A  to.vnship  cannot  be  held  liable  for  a 
bridge  built  by  a  bidder  to  whom  the  contract 
therefor  had  been  awarded  but  who  failed  to 
give  the  security  required  by  H.  S.  §  1414  for 
the  performance  of  the  work,  such  bridge  not 
having  been  accepted  or  used  by  the  town- 
ship: Mackey  v.  Columbus,  71  M.  —  (July  11, 
•88). 

66.  The  use  of  a  bridge  by  the  people  of  a 
township  when  travelling  upon  a  public  high- 
way cannot  be  construed  as  an  act  of  accept- 
ance of  the  work  done  in  building  the  bridge: 
Taymouth  v.  Koehler,  85  M.  22. 

67.  A  township  is  not  bound  by  the  joint 
action  of  its  highway  commissioner  with  one 
of  another  township  in  contracting  for  a 
bridge  on  that  part  of  the  highway  between 
the  two  towns  which  had  been  allotted  to  the 
other  town ;  nor  does  its  knowledge  that  the 
work  was  going  on  or  the  use  by  its  inhabit- 
ants of  the  bridge  validate  the  contract: 
Wrought  Iron  Bridge  Co.  v.  Jasper,  68  M.  441 
(Feb.  2,  *88). 

68.  A  contract  by  highway  commissioners 
to  pay  for  a  sewer  in  an  incorporated  village 
within  its  limits  is  void,  and  does  not  bind  the 
township,  nor  does  partial  payment  amount 
to  a  valid  ratification :  Sault  Ste.  Marie  High- 
way Commissioners  v.  Van  Dusan,  40  M.  420. 

59.  A  township  is  not  responsible  for  the 
defaults  and  misconduct  of  its  drain  commis- 
sioner in  the  performance  of  his  statutory 
duties:  Dawson  v.  Aurelius,  49  M.  479. 

That  a  township  has  nothing  to  do  with  the 
money  raised  from  drain  taxes,  cannot  be 
sued  therefor,  and  is  not  a  proper  defendant 
in  a  bill  for  relief  against  such  taxes,  see 
Drains,  §§  97-99,  107. 

60.  The  township  treasurer  is  an  officer  and 
agent  of  the  township  in  collecting  such  taxes 
as  would  be  retained  in  the  township  treasury 
after  paying  to  the  county  treasurer  the  state 
and  county  taxes,  and  the  township  is  liable 
to  one  who  has  been  wrongfully  taxed  for  the 
amount  received  from  him,  even  though  it  has 


been  paid  out  from  the  township  treasury  on 
orders  from  the  proper  school  and  highway 
authorities.  And  township  orders  received  in 
the  township  treasury  as  money  on  collection 
of  taxes  aw  equivalent  to  money  and  must  be 
accounted  for  in  the  same  way:  Byles  v. 
Qolden,  52  M.  612. 

61.  Mandamus  to  compel  the  payment  of  a 
township  order  based  on  a  settlement  claimed 
to  have  been  erroneous  was  limited  to  the 
amount  conceded  in  the  answer  to  be  due,  no 
issue  of  fact  haying  been  made:  Murphy  v. 
Seeder,  57  M.  419. 

62.  The  costs  and  expenses  of  one  who  pro- 
ceeds by  information  on  his  own  account, 
and  not  by  direction  of  the  township,  to  estab- 
lish his  right  to  the  office  of  supervisor,  are  a 
personal  debt,  and  the  township  is  under  no 
legal  liability  to  defray  them  or  reimburse 
him  with  the  amount :  Scott  v.  Bingham  Town- 
ship Board,  82  M.  492. 

68.  Where  a  township  collected  taxes  from 
liquor  dealers  within  a  village,  which  taxes 
the  village  was  entitled  to  and  might  have  col- 
lected, the  township  was  held  liable  to  the  vil- 
lage; but,  as  it  bad  used  the  money,  present  pay- 
ment in  money  was  excused,  and  the  village 
was  held,  on  mandamus,  entitled  to  a  town- 
ship order :  Decatur  v.  Decatur  Town  Board, 
83  M.  835. 

64.  Where  a  township  treasurer  defaults 
in  paying  over  money  due  the  county,  the 
township  is  liable  to  the  county,  but  such  lia- 
bility is  to  be  enforced  by  mandamus  to  have 
the  amount  of  taxes  re-assessed  against  the 
township ;  and  this  remedy  is  not  barred  by  an 
adverse  judgment  in  a  suit  on  such  treasurer's 
bond :  Hart  v.  Oceana,  44  M.  417. 

65.  Nor  is  it  a  defence  that  the  amount  act- 
ually collected  by  the  defaulter  was  less  than 
the  whole  amount  of  local  taxes  which  the 
township  may  retain  before  making  payments 
to  the  county  treasurer :  Oceana  v.  Hart,  48 
M.  319. 

66.  And  the  failure  of  the  board  of  super- 
visors to  add  the  sum  to  the  next  year's  taxes 
does  not  cancel  the  township's  liability ;  action 
may  be  taken  subsequently,  for  H.  S.  §  1140  is 
directory  only,  and  mandamus  lies  at  any  time 
within  ten  years:  Ibid. 

As  to  liability  for  injuries  from  non-repair 
of  highways  and  bridges,  see  Highways, 
§§  176-219. 

IY.  Eights  am>  duties. 

67.  The  townships  adjacent  to  a  city  have 
no  more  legal  dependence  on  it  than  have 
other  townships,  and  they  are  equally  entitled 
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to  an  independent  existence:  Metropolitan 
Police  Board  v.  Wayne  Axtditore,  68  M.  678 
(March  2,  '88). 

68.  A  township  is  not  divested  of  the  title 
to  its  cemetery  or  other  property  by  reason  of 
the  incorporation  of  a  city  or  village  in  each 
a  manner  as  to  include  such  property  within 
its  limits.  H.  S.  §  793,  providing  that  where 
a  township  is  divided  its  barying-ground  shall 
belong  to  the  township  in  which  it  lies  there- 
after, does  not  apply:  Board  of  Health  v. 
East  Saginaw,  45  M.  857.      ■ 

69.  Detaching  territory  from  a  township 
and  annexing  it  to  a  city  does  not  affect 
the  township's  ownership  of  anything  but  the 
land,  unless  the  law  provides  for  the  transfer 
of  other  rights;  if  it  does  not,  debts  and  other 
incorporeal  rights,  such  as  the  right  to  un- 
paid liquor  taxes  due  before  the  annexation, 
still  belong  to  the  township:  Springwells  v. 
Wayne  County  Treasurer.  58  M.  240. 

70.  Local  equities  between  newly-organised 
townships  set  off  from  the  same  county  should 
be  speedily  adjusted  and  with  due  respect  to 
the  deliberate  settlements  of  the  various  local 
authorities:  Biggins  v.  Midland  Supervisors, 
52  M.  16. 

71.  Upon  the  organization  of  a  sew  county 
from  territory  detached  from  others,  town- 
ship school  and  road  taxes  should  be  accounted 
for  by  the  county  to  which  they  were  re- 
turned with  the  respective  townships  for 
which  they  were  levied:  Clare  County  tx 
Auditor-General,  41  M.  183. 

72.  Where  a  county  remains  by  law  liable 
to  a  township  that  has  been  set  off  from  it, 
its  act  in  compromising  with  a  defaulting 
treasurer  cannot  be  treated  as  an  act  of  agency 
on  behalf  of  the  township  and  will  not  re- 
lieve it  from  any  share  of  its  liability:  Ros- 
common v.  Midland  Supervisors,  49  M.  454. 

78.  Where  the  auditor-general,  as  such, 
pays  money  into  the  hands  of  a  county  treas- 
urer as  county  money,  the  county  must  be  re- 
garded, as  against  the  township,  as  having  re- 
ceived it;  and  the  treasurer  is  liable  on  his 
bond  for  bis  own  defaults:  Ibid. 

74.  In  collecting  and  accounting  for  the 
liquor  tax  the  county  treasurer  acts  as  the 
agent  of  the  township  and  not  of  the  county, 
and  his  failure  to  account  for  it  does  not  war- 
rant the  township  in  withholding  an  equiv- 
alent amount  from  the  county  taxes:  Mar- 
quette v.  Ishpeming  City  Treasurer,  49  M.  244. 

Y.  Meetings  and  eeooeds. 

Action  legalized  by  statute  although  meet- 
ing not  legally  convened,  see  Army,  g  2. 


76.  A  statute  detaching  territory  from  a 
township  and  creating  it  into  a  city  excludes 
the  township  from  all  jurisdiction  over  the 
territory  thus  cut  off,  and  from  holding  any 
meetings  —  except  as  the  act  expressly  pro- 
vides—within the  city  limits:  People  v. 
Knight,  18  M.  424. 

76.  The  general  election  is  not  a  township 
meeting  in  any  sense,  and  a  statute  authorizing 
a  township  to  hold  its.  annual  meeting  in  a 
city  would  not  authorize  it  to  hold  an  elec- 
tion there :  Ibid. 

77.  A  statute  fixing  the  time  for  notice  of 
a  meeting  for  a  particular  purpose  supersedes 
so  far  the  general  statute  fixing  a  different 
time:  Miller  v.  Qrandy,  18  M.  54a 

78.  A  statute  permitting  the  electors  "at 
the  annual  or  at  some  special  meeting  called 
for  the  purpose  "  to  determine  upon  raising 
money  for  bounty  purposes  does  not  require 
special  notice  to  be  given  in  order  to  entitle 
such  subject  to  be  considered  at  the  annual 
meeting:  Smith  v.  Crittenden,  16  M.  152. 

70.  The  record  of  a  special  township  meet- 
ing, voting  a  tax  or  authorizing  moneys  to  be 
raised  to  be  paid  by  a  tax  or  by  a  loan  moat 
show  that  all  the  statutory  preliminary  re- 
quirements to  a  legal  meeting  (H.  S.  £§  696- 
699)  had  been  complied  with,  and  the  holding 
of  the  meeting  and  the  proceedings  had :  Tay- 
mouth  v.  Koehler,  85  M.  22 ;  Loomis  v.  Sogers, 
58  M.  185. 

80.  The  township  records  should  show 
whether  a  sum  was  voted  either  by  meeting 
of  the  electors  or  by  the  township  board  for 
township  purposes  for  a  given  year,  and  un- 
less they  do  so  a  tax  levied  therefor  is  illegal: 
WiUiams  v.  Mears,  61  M.  86. 

81.  The  record  cannot  be  contradicted  by 
parol,  but  parol  evidence  is  admissible  to 
show  facts  omitted:  Taymouth  v.  Koehler,  85 
M.  23. 

82.  Where  no  clerical  mistake  is  shown, 
there  can  be  no  presumption  against  the  ex- 
press wording  of  a  resolution  of  a  township 
board  levying  a  tax,  and  the  record  as  to  the 
purpose  of  the  levy  cannot  be  contradicted  by 
parol:  Michigan  Land,  etc  Co.  v.  Republic, 
65  M.  628. 

88.  The  records  of  township  meetings  are, 
however,  to  be  liberally  viewed,  and  all  proper 
intendments  made  in  favor  of  their  regularity : 
Taymouth  v.  Koehler,  85  M.  22 ;  Lake  Superior 
Ship  Canal  Co.  v.  Thompson,  56  M.  498. 

84.  And  where  the  law  requires  a  majority 
vote  of  all  electors  present,  it  seems  to  be  a 
sufficient  record  to  state  that  "it  was  re- 
solved," etc.,  without  adding  that  it  was  by 
the  affirmative  vote  of  a  majority  of  compe- 
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tent  voter*:  Lake  Superior  Ship  Canal  Co.  v. 
Thompson,  66  M.  49a 

86.  It  teem*  that  it  is  not  essential  that  the 
record  of  the  township  meeting  shall  state  in 
terms  that  the  respective  amounts  of  highway 
labor  and  money-tax  were  assessed  as  the 
statute  requires ;  it  is  enough  if  it  appears  by 
reference  to  the  highway  commissioner's  re- 
port: Ibid. 

VI.  Thb  towk  board. 

86.  Meetings  of  a  township  board,  unless 
duly  called  and  notified,  are  not  legal  if  not 
attended  by  all  the  members:  Beaver  Creek  v. 
Battings,  52  M.  528. 

87.  When  either  of  the  members  of  a 
township  board,  as  constituted  under  H.  S. 
$  744,  is  interested  in  the  subject  for  con- 
sideration, he  is  not  "competent  or  able  to 
act "  in  the  sense  of  §  745,  and  such  incom- 
petency will  justify  the  calling  in  of  one  of 
the  remaining  justices:  Stockwell  v.  White 
Lake,  28  M.  841. 

88.  But  this  principle  does  not  apply  to  the 
performance  of  official  acts  pertaining  to  the 
public  interest  in  which  he  has  no  interest 
different  from  that  of  any  other  person: 
Clement  v.  Everett,  29  M.  10. 

89.  That  the  decision  of  the  board  may 
incidentally  affect  the  interests  of  a  person 
not  a  party  who  is  a  niece  of  a  member  of 
the  board  does  not  disqualify  such  member: 
Hamtramck  v.  Hdlihan,  46  M.  127. 

90.  The  township  board  has  power,  in  the 
absence  of  the  town  clerk,  to  appoint  to  act  as 
secretary  a  justice  of  the  peace  summoned  to 
act  as  a  member  of  the  board :  First  National 
Bank  v.  St.  Joseph,  46  M.  526. 

91.  Where  accounts  between  two  town- 
ships are  adjusted  by  their  respective  boards, 
one  of  the  townships,  in  filing  a  bill  to  set 
aside  the  settlement,  cannot  distinguish  itself 
from  its  board  for  the  purpose  of  excusing 
laches ;  nor  can  it  claim  relief  on  the  ground 
that  its  own  board  was  inferior  in  ability  or 
in  knowledge  of  facta-  material  to  the  settle- 
ment Every  township  board  is  presumed 
competent  to  attend  to  the  business  it  has  to 
do,  and  in  that  respect  to  be  equal  in  ability  to 
any  other  board  with  which  it  deals:  Churchill 
v.  Cummings,  51  M.  446. 

92.  In  general  the  presentation  to  the  board 
of  a  claim  against  a  township  confers  juris- 
diction to  decide  whether  the  claim  is  a  valid 
township  charge  or  not ;  pleadings  or  formal 
papers  are  not  required:  Wall  v.  Trumbull,  16 
It.  228. 

98.  When  a  statute  authorizes  the  township 


to  vote  to  refund  moneys  advanced  for  boon- 
ties,  and  the  township  does  so,  and  claims  are 
presented  under  the  act  and  vote,  the  town- 
ship board  acquires  jurisdiction  to  determine 
whether  a  particular  claim  is  within  the  law 
or  not;  and  its  determination  is  judicial,  so 
that  the  allowance  of  an  improper  claim  does 
not  render  the  members  liable :  Ibid. 

94.  The  presence  of  the  claimant  before  the 
board  is  not  necessary  to  the  allowance  of  his 
account.  Nor  is  it  necessary  that  the  account 
should  be  sworn  to  (though  it  must  be  in 
writing),  or  that  it  be  proved  by  evidence 
under  oath.  The  board  may  act  upon  its  own 
knowledge  of  the  demand,  and  if  satisfied  of 
its  correctness  that  is  enough :  Ibid. 

96.  Where  a  township  board  assumes  to 
pass  upon  and  allow  a  class  of  claims  over 
which  the  law  gives  it  no  jurisdiction — e.  g., 
voluntary  advances  made  by  individuals  to 
secure  recruits  —  its  allowance  is  void,  and 
the  supervisor  and  township  clerk  cannot 
be  compelled  by  mandamus  to  issue  orders 
thereon :  People  v.  Blaekman,  14  M.  886. 

96.  Under  K.  S.  1888  the  township  boards, 
independent  of  any  vote  of  the  electors,  might 
raise  money  to  pay  claims  audited  and  allowed 
against  the  townships:  Wiener  v.  Davenport, 
5  M.  501. 

97.  The  board  may  vote  and  raise  money 
to  pay  amounts  found  due  from  one  township 
to  another  on  a  division  or  alteration  of  town- 
ships :  Marathon  v.  Oregon,  8  M.  872. 

98.  The  statute  authorizing  the  township 
board  to  vote  moneys  to  defray  township  ex- 
penses when  the  electors  have  neglected  to  do 
so  does  not  specify  at  what  time  or  within 
what  time  such  vote  shall  be  taken.  It  is  only 
necessary  that  it  be  at  a  regular  meeting: 
Peninsula  Iron  Co.  v.  Crystal  Falls,  60  M. 
510. 

99.  A  township  tax  exceeding  the  amount 
voted  by  the  township  may  be  sustained  on 
the  presumption  that  the  township  board  had 
exercised  its  statutory  right  to  increase  the 
amount,  if  there  is  no  showing  to  the  contrary: 
Silsbee  v.  Stockle,  44  M.  561. 

100.  Where  the  township  board  imposes  a 
highway  tax  it  represents  the  town  meeting 
in  doing  so,  and  is  confined  to  the  same  sub- 
jects of  taxation:  Michigan  Land  <fe  Iron  Co. 
v.  L'Ante,  63  M.  700. 

101.  It  is  doubtful  whether  a  supervisor 
can  be  allowed  a  fixed  salary  instead  of  his 
per  diem  pay ;  but  a  vote  by  the  town  board 
allowing  a  lump  sum  for  compensation  in  fix- 
ing the  annual  tax  was  sustained  as  an  esti- 
mate of  the  amount  required :  Sawyer-Good- 
man Co.  v.  Crystal  Falls,  56  M.  697;  Penin- 
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tula  Iron,  etc  Co.  v.  Crystal  Falls,  60  M. 
510. 

102.  The  board  will  not  be  compelled  by 
mandamus  to  repair  a  public  bridge:  Perrine 
v.  Hamlin,  48  M.  641. 

As  to  appeals  to,  in  matters  relating  to 
highways  and  schools,  see  Highways,  XV; 
Schools,  IV. 

As  to  approval  of  liquor  bonds,  see  Intoxi- 
cating Liquors,  V. 

As  to  powers  of  township  board  of  health, 
see  Board  of  Health. 

Removal  by,  of  school  officers,  see  Schools, 
HI.  (b). 

That  costs  of  proceedings  to  review  official 
acts  of  board  are  collectible  as  town  charges, 
see  Costs,  §  273. 

VII.  Officers. 

(a)  In  general. 

As  to  resignation,  see  Officers,  §  47. 

103.  Regulation  of  such  township  affairs 
as  legally  concern  none  but  the  people  of  the 
town  cannot  lawfully  be  vested  in  any  officers 
imposed  upon  the  township  from  without: 
Hubbard  v.  Springwells,  25  M.  168;  Wilcox  v. 
Paddock,  65  M.  28. 

104.  Township  officers  cannot  be  vested 
with  jurisdiction  in  other  townships  than 
their  own:  Drain  Commissioner  v.  Baxter,  57 
M.  127. 

106.  Town  officers  can  have  no  functions 
outside  of  their  constitutional  or  statutory 
powers,  and  they  cannot  delegate  their  trusts 
to  others:  Hubbard  v.  SpringweUs,  25  M.  158. 

(b)  Supervisor. 

As  to  boards  of  supervisors,  see  Counties, 

ra. 

106.  The  supervisor  of  a  township  is  a  pub- 
lic officer  whose  duties  and  functions  are  pre- 
scribed by  the  statute ;  and  the  localities  in 
which  he  may  act  are  limited  by  the  bounda- 
ries of  his  township  and  the  county  in  which 
it  lies:  Pack  v.  Oreenbush,  62  M.  122. 

107.  Where  townships  are  set  off  from  a 
county  and  organized  into  a  new  county  the 
supervisors  of  those  townships  continue,  it 
seems,  in  their  offices  under  the  new  organiza- 
tion: Carleton  v.  People,  10  M.  250. 

108.  The  supervisor  has,  officially,  the  ab- 
solute and  exclusive  right  to  the  possession  of 
the  assessment  rolls  required  to  be  kept  in  his 
office,  and  may  sue  in  his  official  character  to 
recover  possession  of  them :  Phenix  v.  Clark, 
211  827. 


109.  But  bis  power  over  the  roll  ceases 
when  in  regular  course  it  has  passed  into  the 
treasurer's  hands  for  collection:  Ferton  v. 
Feller,  83  M.  199. 

110.  In  assessing  a  liquor  tax  which  he  has 
no  right  to  assess,  be  is  not  entitled  to  com- 
pensation from  his  township :  Decatur  v.  De- 
catur Township  Board,  83  M.  335. 

As  to  his  duties  as  assessor,  see  Taxes,  IIL 
As  to  his  liability  in  tax  matters,  Bee  Taxes. 
§§  164,  165,  167-169;  Offickes,  §  189. 

(c)  Clerk. 

111.  A  township  clerk  can  certify  papers 
legally  in  his  custody,  but  be  is  not  a  member 
of  the  board  of  highway  commissioners,  and 
has  no  authority  to  take  down  and  return  on 
certiorari  the  evidence  in  a  proceeding  for  an 
encroachment:  Roberts  v.  CottrellviUe  High- 
way Commissioners,  24  M.  182,  25  It  23. 

112.  Clerk  held  to  have  no  authority  to 
record  action  of  highway  commissioner  assess- 
ing tax  for  highway  labor :  Michigan  Land, 
etc  Co.  v.  L'Anse,  68  M.  700. 

113.  A  township  clerk  has  no  authority  by 
virtue  of  his  office  to  sign  the  names  of  high- 
way commissioners  to  an  order  on  a  township 
treasurer:  Just  v.  Wise,  42  M.  578. 

As  to  town  clerk's  certificate  to  supervisor, 
see  Taxes,  gg  810-814. 

As  to  effect  of  copies  certified  by,  see  Evi- 
dence, §§  1189-1191. 

(d)  Treasurer. 

114.  Where  by  a  "statute  detaching  terri- 
tory from  his  township  the  treasurer  is  placed 
outside  the  town  limits  his  offioe  is  vacated 
and  he  has  no  right  to  township  moneys: 
Youngblood  v.  Stellwagen,  33  M.  1. 

115.  The  treasurer's  bond  must  be  given  to 
the  township;  and  the  latter  cannot  sue  on  a 
bond  running  to  the  people  of  the  state:  La 
Orange  v.  Chapman,  11  M.  499. 

lid.  And  the  treasurer  should  be  a  party 
to  and  execute  his  bond ;  where  he,  though 
named  as  obligor,  did  not  do  so,  the  bond  was 
held  void  as  to  the  sureties:  Johnston  v.  Kim- 
ball, 39  M.  187. 

117.  The  relation  between  a  township  and 
its  treasurer  is  that  of  creditor  and  debtor 
merely :  Monroe  v.  Whipple,  56  M.  516. 

118.  Yet  he  is  guilty  of  embezzlement  if 
he  misappropriates  the  town's  funds  and 
fraudulently-  refuses  to  account  for  them: 
People  v.  Bringard,  39  M.  22. 

119.  He  is  supposed  to  have  the  town's 
money  at  all  times  in  bis  hands  ready  to  be 
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paid  out  or  paid  over  aa  required  by  law,  and 
failure  to  pay  out  or  over  on  demand  is  a  con- 
version for  which  the  town  may  sue  him  in 
trover:  Monroe  v.  Whipple,  56  M.  516. 

120.  The  township  treasurer  is  the  agent 
of  the  township  in  collecting  taxes  that  are 
to  be  retained  in  its  treasury  and  paid  out  on 
proper  orders:  Byles  v.  Oolden,  52  M.  612. 

121.  The  treasurer  is  bound  to  account 
either  in  money  or  in  the  return  of  unpaid 
taxes  for  the  full  amount  of  the  levy  put  in 
his  hands  for  collection :  Oceana  v.  Hart,  48 
M.819. 

122.  In  the  absence  of  any  error  of  law  a 
judgment  for  defendant,  a  former  township 
treasurer,  upon  a  special  finding  by  the  jury 
that  settlement  was  had  with  the  town  board 
each  year  and  that  he  paid  over  the  amount 
found  due  on  the  last  settlement,  was  affirmed : 
Monroe  v.  Whipple,  62  M.  560. 

123.  A  township  is  not  estopped  by  the  ac- 
tion of  its  board  in  settling  with  the  treasurer 
from  suing  him  for  an  additional  amount 
afterwards  found  to  be  due  and  overlooked 
in  the  settlement:  Boardman  v.  Flagg,  70  M. 
872. 

124.  If  the  treasurer's  liability  for  funds 
in  his  hands  can  be  discharged  by  anything 
but  payment,  there  must  at  least  be  an  inten- 
tional acceptance  of  another's  responsibility 
instead :  Rice  v.  Sidney,  44  M.  87. 

125.  An  entry  by  a  town  clerk  carrying  an 
apparent  balance  over  from  the  account  of  one 
town  treasurer  to  his  successor  is  no  evidence 
of  the  actual  receipt  of  the  money  by  the  lat- 
ter, even  though  his  deputy  had  without  his 
knowledge  settled  the  account  of  the  office 
accordingly:  Ibid. 

126.  A  township  treasurer's  sureties  can- 
not be  bound  by  a  false  settlement  of  his  ac- 
counts: Ibid. 

127.  Sureties  upon  the  official  bond  of  a 
town  treasurer  for  his  second  term  of  office 
only  are  not  liable  for  the  default  of  their 
principal  during  his  first  term :  Paw  Paw  v. 
Eggleston,  25  M.  80. 

128.  A  township  treasurer  who  holds  for  a 
new  school  district  a  tax  collected  to  pay  its  as- 
certained proportion  of  the  value  of  school  prop- 
erty in  the  district  of  which  it  was  formerly  a 
part  cannot  receive  school  orders  on  the  old 
district  for  such  tax ;  he  cannot  use  the  fund 
for  any  purpose  except  to  pay  it  over  to  the 
new  district ;  and  if  he  does  so  he  is  liable  to 
account  for  it  as  though  never  drawn  out: 
Midland  School  Districts,  40  M.  551. 

Further  as  to  payment  over  of  school  and 
library  moneys,  see  Schools,  §§  98-108. 


As  to  town  treasurer's  duties  and  liabilities 
in  tax  matters,  see  Taxes,  V,  VI. 

Compensation  for  collecting  taxes,  see  Offi- 
cers, §§  815-817. 

Capacity  as  to  drain  taxes,  see  Drains,  §§  97, 
98;  Equity,  §848. 

Mandamus  to  treasurer  for  payment  of  or- 
ders, see  Mandamus,  §§  204,  205,  207. 

VIIL  Actions  bt  and  against. 

As  to  actions  against,  for  defective  high- 
ways and  bridges,  see  Highways,  XIV. 

129.  Townships  are  bodies  politic  and  cor- 
porate, capable  of  suing  and  teing  sued ;  but 
they  have  no  corporate  fund  out  of  which  a 
judgment  may  be  satisfied,  and  there  is  no 
statute  providing  a  mode  for  obtaining  sat- 
isfaction of  a  judgment  directly  against  a 
township.  (See  H.  S.  §  8218,  as  amended  by 
act  812  of  1887,  providing  for  a  collection  of 
judgment  by  assessing  tax):  Niles  Highway 
Commissioners  v.  Martin,  4  M.  557. 

130.  A  township  can  sue  in  justice's  court: 
Hart  v.  Port  Huron,  46  M.  428. 

131.  Townships  cannot  sue  for  injuries  to 
highways  and  bridges :  Denver  v.  White  River 
Boom  Co..  51  M.  472. 

132.  A  township  cannot  sue  for  unpaid 
taxes  except  where  taxes  on  personalty  are 
returned  unpaid  for  want  of  property  whereon 
to  levy:  Staley  v.  Columbus,  86  M.  88. 

133.  A  township  created  out  of  territory 
that,  as  on  unorganized  township,  had  been 
attached  to  an  organized  township,  cannot  sue 
the  latter  for  the  amount  of  local  taxes  not 
expended,  as  directed  by  C.  L.  1871,  §  450  (see 
H.  S.  §  456),  within  its  own  limits  (see  Coun- 
ties, §§  118, 119):  Roscommon  v.  Midland,  89 
M.  424. 

134.  A  township  cannot  be  sued  at  com- 
mon law  by  a  county  for  the  taxes  which  the 
township  treasurer  should  have  paid  into  the 
county  treasury,  but  has  embezzled;  man- 
damus to  levy  tax  is  the  remedy :  Hart  v. 
Oceana,  44  M.  417;  Oceana  v.  Hart,  48  M.  819. 

See,  as  to  the  proper  remedy,  supra,  §§  65, 
66. 

135.  An  action  against  the  township  is  not 
the  proper  remedy  to  compel  the  payment  of 
a  liquidated  demand ;  mandamus  lies  against 
the  town  officers  in  case  of  their  refusal  to 
pay:  Marathon  v.  Oregon,  8  M.  872;  Dayton 
v.  Rounds,  27  M.  82;  Just  v.  Wise,  42  M.  578. 

Otherwise  in  the  federal  courts:  See 
Courts,  §  182. 

138.  Assumpsit  is  not  the  proper  remedy 
to  enable  one  township  to  recover  from  an- 


Digitized  by 


Google 


65± 


TOWNSHIPS,  VIH  —  TREATIES. 


other  moneys  collected  by  the  latter  for  taxes 
and  to  which  the  former  is  entitled:  Comins 
v.  Harrisville,  45  M.  443. 

137.  Where  the  legal  obligation  of  a  town- 
ship to  pay  bonds  issued  by  it  and  the  good 
faith  of  the  holder  thereof  are  disputed,  it 
seems  that  the  proper  remedy  against  the 
township  is  by  action;  mandamua  denied: 
Loomis  v.  Rogers,  58  M.  135. 

138.  A  non-resident  whose  property  has 
been  seised  and  sold  to  satisfy  a  tax  for  which 
be  claims  he  was  not  liable  may  sue  the  town- 
ship in  assumpsit  to  recover  the  amount  re- 
ceived by  its  treasurer  on  such  sale:  Byles  v. 
Golden,  62  M.  612, 

189.  Assumpsit  lies  to  recover  back  moneys 
paid  for  taxes  illegally  assessed  and  collected 
where  such  taxes  have  gone  into  the  town- 
ship treasury ;  and  to  fix  the  town's  liability 
no  further  proof  is  required  than  that  its 
treasurer  received  the  money  in  his  official 
capacity :  Daniels  v.  Waterlown,  55  If.  876. 

140.  H.  S.  §  737  provides  that  all  process 
against  a  township  shall  be  served  upon  its 
supervisor.  Held,  that  such  service  cannot  be 
made  outside  of  the  county  to  which  his  town- 
ship belongs,  and  therefore  that  a  township 
cannot  be  sued  except  in  the  county  where  it 
lies:  Pack  v.  Greenbush,  63  M.  123. 

141.  The  equitable  proceeding  under  H.  S. 
§  795  for  an  accounting  between  townships  as 
to  personal  property  and  debts  is  barred  in  six 
years,  unless  special  equities  prevent:  Sheri- 
dan v.  Frost,  62  M.  186. 

That  a  township  cannot  be  sued  to  recover 
back  drain  tax  unlawfully  levied,  see  Deains, 
§07. 

Township  not  proper  defendant  to  bill  for 
relief  against  drain  tax,  see  Drains,  §  107. 

142.  A  township  is  a  necessary  party  to  a 
bill  to  have  a  tax  declared  void  when  a  decree 
for  complainant  would  result  in  having  the 
taxes  re-assessed  or  spread  upon  the  lands  of 
the  township:  Adams  v.  Auditor-General,  48 
M.458. 


TRADE-MARKS. 

1.  A  trade-mark  at  common  law  is  any 
peculiar  device  or  symbol  whereby  any  dealer 
may  distinguish  his  goods  from  another's ;  he 
secures  the  sole  rigbt  to  use  it  by  prior  adop- 
tion, by  the  publication  of  it  as  his  own  and 
by  exclusive  sale.  But  it  cannot  be  a  mere 
designation  of  a  quality,  the  name  of  a  place, 
or  a  description  of  the  article  in  ordinary  lan- 
guage: Smith  v.  Walker,  57  M.  456. 

8.  Whether    the    label    "Smith's    Grain 


Grader  and  Seed  Separator"  can  be  treated 
as  a  trade-mark,  quere:  Ibid. 

8.  Redress  for  the  infringement  of  a  trade- 
mark must  be  had  at  common  law  if  the 
trade-mark  is  unregistered,  and  if  no  applica- 
tion has  been  made  for  its  registration :  Ibid. 

4.  A  partnership  trade-mark  may  be  an  im- 
portant element  in  the  good-will  of  the  busi- 
ness, and  is  an  asset  of  the  firm  which  can  be 
sold  or  disposed  of  on  its  dissolution.  But  if 
not  disposed  of,  each  partner  has  aright  to  use 
it  if  he  continues  in  the  business,  unless  it  has 
been  otherwise  agreed:  Ibid. 

6.  Injunction  lies  to  restrain  partners  who 
have  sold  out  their  interest  in  the  good-will  of 
a  business  from  carrying  on  a  rival  establish- 
ment under  a  name  so  similar  to  that  of  the 
first  as  to  mislead  and  draw  off  business ;  and 
the  writ  lies  against  all  concerned  in  the  new 
establishment.  But  it  is  hardly  necessary  to 
interfere  with  the  delivery  of  mail  to  the  lat- 
ter beyond  requiring  them  to  turn  over  at 
once  to  the  original  establishment  so  much  as 
may  have  been  intended  for  it:  Myers  v.  Kal- 
amazoo Buggy  Co.,  54  M.  215. 

6.  The  vendees  of  a  business  built  up  under 
a  trade-name  may  have  the  vendor  enjoined 
from  using  such  name  in  violation  of  his 
agreement;  so  may  those  who  join  with  the 
vendor  in  such  use  be  enjoined:  Grow  v. 
Seligman,  47  M.  607. 


TREATIES. 

1.  Where  a  treaty  has  been  made  and  rati- 
fied by  the  proper  federal  authority  it  becomes 
the  law  of  the  land ;  and  courts  have  not  the 
power  to  question  the  powers  or  rights  recog- 
nized by  it  in  the  nation  or  tribe  with  whom 
it  was  made :  Maiden  v.  IngersoU,  6  M.  878. 

S.  A  treaty  is  a  law  of  the  land  as  muoh  as, 
an  act  of  congress  is:  Crane  v.  Reeder,  25  M. 
808. 

3.  A  treaty  is  a  contract  with  the  nation ; 
and  when  the  executive  department  has  to 
carry  it  out,  the  department  is  not  so  bound 
by  the  conduct  of  its  agents  as  to  preclude  it 
from  repudiating  their  frauds  and  refusing  to 
follow  their  false  decisions:  Raymond  v.  Shaw- 
boose,  84  M.  142. 

4.  In  construing  a  treaty  courts  should  be 
guided  by  the  obvious  intention  of  the  parties 
as  expressed  by  the  instrument,  and  should 
give  effect  to  such  intention :  Stockton  v.  Will- 
iams, 1  D.  546. 

5.  Where  a  decision  upon  a  question  arising 
under  a  treaty  has  for  sixteen  years  been  rec- 
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ognized  as  the  law  governing  titles  under  such 
treaty,  it  should  be  recognized  as  a  rule  of 
property  which  the  courts  are  not  at  liberty 
to  disturb :  Campau  v.  Dewey,  9  M.  881. 

8.  The  stipulations  contained  in  the  treaty 
of  London  (1794)  known  as  Jay's  Treaty,  for 
the  protection  of  private  rights  of  property, 
imposed  no  new  obligation  upon  the  govern- 
ment of  the  United  States,  but  were  only  in 
affirmance  of  the  law  of  nations:  May  «. 
Specht,  1  M.  187. 

7.  Article  9  of  said  treaty  with  Great  Brit- 
ain construed  with  respect  to  the  right  of 
aliens  to  hold  lands :  Crane  v.  Reeder,  21  M.  68. 

8.  The  treaty  between  the  United  States 
and  Great  Britain  of  1842,  which  concedes  to 
the  vessels,  etc.,  of  both  nations  a  right  of 
passage  through  the  lakes  and  their  connect- 
ing waters  divided  and  appropriated  by  the 
treaty,  dees  not  deprive  either  of  that  com- 
plete and  exclusive  jurisdiction  over  that  part 
of  the  waters  on  its  side  the  line  which  any 
nation  may  exercise  upon  land  within  its  lim- 
its: People  v.  Tyler,  7  M.  161. 

9.  By  a  treaty  made  in  1807  between  the 
United  States  and  the  Chippewa,  Ottawa,  Pot- 
tawattomie  and  Wyandotte  tribes  of  Indians 
certain  lands  near  Detroit,  among  others,  were 
reserved  to  these  tribes.  The  treaty  did  not 
show  on  its  face  what  tribe  was  in  the  occu- 
pancy of  these  lands.  By  another  treaty  with 
the  Pottawattomies  in  1827  these  lands  therein 
stated  to  have  been  before  "  reserved  to  the 
use  of  the  said  tribe  "  were  ceded  to  the  United 
States.  Held  that,  this  treaty  having  recog- 
nizor! the  right  to  their  reserve  to  have  been  in 
the  Pottawattomies,  the  courts  are  bound  so 
to  regard  it,  and  must  consider  the  treaty  of 
1827  as  extinguishing  the  reserve:  Maiden  v. 
Ingersoll,  6  M.  878. 

10.  The  Indian  treaty  of  Saginaw  of  Sept. 
24.  1819,  vested  the  legal  title  in  the  reservees 
named  therein  as  soon  as  the  lands  were  lo- 
cated: Stockton  v.Williams,  W.  12a 

11.  Said  treaty  conferred  a  title  in  fee-sim- 
ple upon  the  reservees  therein  named,  which 
title  attached  to  specific  lands  as  soon  as  these 
were  located:  Stockton  v.  Williams,  W.  120; 
Dewey  v.  Campau,  4  M.  565. 

12.  Where  a  treaty  makes  no  provision  for 
deciding  questions  of  individual  identity  they 
must  be  decided  by  the  courts:  Stockton  v. 
William*,  W.  120,  1  D.  646. 

18.  The  court  cannot,  from  a  construction 
of  the  treaty  of  Saginaw  of  Sept.  24,  1819,  in- 
terpret the  words  "  Indians  by  descent,"  as 
used  therein,  to  mean  persons  of  mixed  white 
and  Indian  blood  only,  and  not  full-blooded 
Indians:  Campau  v.  Dewey,  9  M.  881. 


14.  Nor  can  the  court  say  from  the  lan- 
guage of  the  treaty,  the  policy  of  the  govern- 
ment 88  indicated  by  the  Indian  treaties,  pub- 
lic records  and  dispatches,  and  the  habits  and 
modes  of  life  of  the  Chippewa  nation,  that  a 
presumption  arises  that  all  the  reservees  in 
said  treaty  were  persons  of  mixed  white  and 
Indian  blood :  Ibid. 

15.  The  question  of  the  identity  of  a  res- 
erves named  in  said  treaty  is  entirely  a  ques- 
tion of  fact  for  the  jury :  Ibid. 

Evidence  to  designate  reservee,  see  Evi- 
dence, §§  156,  200,  268. 

16.  A  treaty  with  Indian  tribes,  after  recit- 
ing that  they  felt  a  strong  consideration  for 
aid  rendered  by  certain  of  their  half-breeds, 
and  that  wishing  to  testify  their  gratitude 
they  had  assigned  certain  locations  of  land  to 
such  individuals,  and  had  united  in  a  strong 
appeal  for  the  allowance,  of  the  same  in  the 
treaty,  but  that  no  such  reservations  could  be 
permitted  in  carrying  out  the  instructions  of 
the  president,  it  was  agreed  that,  in  addition 
to  the  general  fund  set  apart  for  half-breeds  in 
another  article,  the  sum  of  $48,148  should  be 
paid  for  the  relinquishment  of  this  class  of 
claims,  to  be  divided  in  the  following  man- 
ner :  "  To  John  A.  Drew,  for  a  tract  of  one  sec- 
tion and  three-quarters  to  his  Indian  family 
at  Cheboygan  Rapids,  at  $4  an  acre,"  etc. 
'Held,  that  the  money  was  given  to  Drew  ab- 
solutely and  not  in  trust  for  his  Indian  family : 
Cook  v.  Biddle,  2  M.  869. 

17.  Under  the  practical  interpretation  put 
on  the  Indian  treaty  of  Oct.  13, 1864,  by  the 
government,  the  selection  of  lands  and  the 
competency  of  the  grantees  both  became  op- 
erative together  when  fixed  by  the.  proper 
official  authority,  and  both  were  before  that 
ambulatory :  Raymond  v.  Shatcboose,  84  M.  142. 

18.  And  no  disposition  by  an  Indian  of 
land  in  expectancy  under  said  treaty  is  valid : 
Ibid. 


TRESPASS. 

L  Trespass  to  realty. 

(a)  What  is  a  trespass. 

(b)  When  trespass  lies. 

(c)  Who  can  maintain  trespass. 

(d)  Who  are  liable. 

(e)  Pleading  and  evidence. 

(f)  Court  and  jury;  instructions. 
(«)  Judgment;  costs. 

II.  Trespass  to  person  or  personalty. 

(a)  What  constitutes;  when  lies;  who 

may  bring;  who  liable. 

(b)  Pleading  and  evidence. 

(c)  instructions;  damages;  judgment. 
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TRESPASS,  I  (a). 


HI.  Trkspasskhs  ab  initio;  relation. 
IV.  Joint  trespassers;  ratification. 
V.  Trespass  for  injuries  done  under  pro- 
cess. 

See  Trespass  on  the  Case. 

As  to  trespasses  by  animals,  see  Animals. 

As  to  master's  liability  for  servant's  tres- 
passes, see  Master  and  Servant,  §§  33-87. 

As  to  when  trespass  may  be  waived  and  suit 
brought  in  assumpsit,  see  Assumpsit,  II. 

As  to  assignment  of  cause  of  action  for  tres- 
pass, see  Assignment  §§  21-25,  82;  Error, 
§644. 

As  to  venue  of  actions  for  trespass,  see  Ac- 
tions, IV. 

Affidavit  for  arrest  for  trespass,  see  Justices 
op  the  Peace,  g§  101-108. 

That  capias  may  be  in  trespass  though  affi- 
davit is  in  case,  see  Capias  ad  Resp.,  §  12. 

I.  Trespass  to  realty. 

Trespasses  on  public  lands,  see  Public 
Lands,  §§  169-191. 

As  to  the  damages  in  actions  for  trespass  to 
lauds,  see  Damages,  §§  48,  49,  95-98, 104,  119, 
144,  145,  171,  172,  181,  244,  245,  248,  262-286, 
822,  876,  384-886,  889. 
'    As  to  treble  damages,  see  Damages,  V. 

That  trespass  qu.  cl.  fr.  for  allowing  logs* 
to  accumulate  upon  plaintiffs  premises  in  con- 
sequence of  closing  up  of  stream  is  cognizable 
by  a  justice,  see  Justices  of  the  Peace,  §  59. 

(a)  What  is  a  trespass. 

1.  To  disturb  peaceable  possession  by  force 
is  a  trespass  irrespective  of  ownership;  and  an 
action  therefor  involves  no  question  of  title: 
Newcombe  v.  Irwin,  55  M.  620. 

2.  The  projection  of  eaves  over  the  bound- 
ary of  a  lot  does  not  constitute  trespass  qu.  cl. 
fr. :  Bureau  v.  Marshall,  55  M.  234. 

S.  Breaking  through  the  partition  wall  of 
an  adjoining  mine  is  not  necessarily  a  trespass 
if  not  incident  to  encroachment  upon  the  lat- 
ter premises:  National  Copper  Co.  v.  Minn. 
Mining  Co.,  57  M.  88. 

4.  Defendant  cut  off  a  portion  of  plaintiffs 
fence  between  their  premises,  making  the 
fence  one  foot  lower.  Held,  a  trespass  enti- 
tling plaintiff  not  only  to  nominal  damages  but 
to  the  full  value  of  the  property  destroyed, 
even  though  the  cutting-down  process  im- 
proved the  fence:  Fisher  v.  Dowling,  66  M. 
870. 

5.  In  an  action  between  two  adjoining  own- 
ers for  trespass  upon  land  the  only  evidence 


as  to  the  true  location  of  the  boundary  was 
occupancy  on  plaintiffs  part  and  an  ex  parte 
survey  on  defendant's ;  and  it  was  shown  that 
defendant  had  moved  the  fence  even  farther 
thai,  '.liti  survey  called  for.  Held,  that  he  was 
guilty  of  trespass:  Bird  v.  Stark,  60  M.  654. 

6.  Defendants,  under  an  oral  license  from 
plaintiff  to  build  sheds  on  land  which  they 
had  contracted  to  buy  of  him  (their  contract 
giving  no  right  of  possession),  placed  the  sills 
for  the  sheds,  but  were  then  notified  that  the 
license  was  terminated.  However,  they  went 
on  and  built  the  sheds.  After  about  fifteen 
months  plaintiff  resumed  possession,  moving 
his  fence  back  so  as  to  include  the  sheds. 
Then  defendants  entered,  tore  down  the  fence 
and  removed  the  sheds.  Held,  a  trespass, 
whether  defendants  were  or  were  not  liable 
for  the  value  of  the  sheds:  Druse  v.  Wheeler, 
22  M.  439. 

7.  The  lapse  of  time  between  the  revoca- 
tion and  the  trespass  (April,  1868,  to  July  6, 
1869)  exceeded  any  reasonable  time  for  the 
removal,  and  the  jury  should  have  been  so 
told:  Druse  v.  Wheeler,  22  M.  439,  26  M. 
189. 

8.  And  it  seems  that,  by  erecting  the  sheds 
upon  the  sills  after  the  license  was  terminated, 
defendants  lost  all  right  to  remove  the  sills, 
which  thus,  by  their  own  wrongful  act,  had 
become  a  part  of  the  sheds,  and  that  the  sheds 
(entire)  became  plaintiffs  property:  Druse  v. 
Wheeler,  26  M.  189. 

As  to  when  trespasser  acquires  property 
rights,  see  Accession. 

9.  A  purchaser  of  lots  according  to  a  plat 
which  designates  a  certain  street  commits  a 
trespass  if,  without  resorting  to  legal  meth- 
ods to  open  the  same,  he  tears  down  fences 
and  drives  over  the  land:  Graham  v.  Poor,  50 
M.  153. 

10.  The  removal  by  village  authorities  of  a 
sidewalk  which  had  been  laid  by  the  village  at 
its  own  expense  in  front  of  plaintiffs  lot,  and 
there  used  for  two  years  and  kept  in  repair 
by  plaintiff,  is  an  actionable  trespass :  Sogers 
v.  Randall  29  M.  41. 

11.  Persons  constructing  a  drain  are  guilty 
of  a  trespass  if  they  throw  dirt  on  the  plaint- 
iffs land  outside  the  limits  of  the  land  taken 
for. the  purposes  of  the  drain:  Clark  v.  Wiles, 
54  M.  323. 

12.  By  public  usage  there  is  no  trespass  in 
taking  fish  from  a  small  lake  nearly  sur- 
rounded by  another's  land,  unless  the  land- 
owner has  given  notice  that  it  will  not  be  al- 
lowed: Marsh  v.  Colby,  39  M.  626. 

When  removal  of  bridge  not  a  trespass,  see 
Damages,  §  430. 
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(b)  When  trespass  lies. 

13.  Trespass,  not  case,  is  the  proper  form 
of  action  where  the  injury  to  plaintiff  is  di- 
rect, not  incidental  or  consequential  (but  H.  S. 
§  7750  allows  case  to  be  brought);  and  this  is 
so  although  the  injury  was  done  by  plaintiff's 
servants,  not  by  plaintiff  in  person :  Smith  v. 
Webster,  23  M.  208. 

14.  One  claiming  ownership  of  land  cov- 
ered by  navigable  water  brought  trespass  qu. 
&  fr,  against  a  party  who  used  the  premises  for 
fowling  purposes.  No  objection  to  the  form 
of  the  action  having  been  raised  below,  a  judg- 
ment on  verdict  for  plaintiff  was  affirmed 
though  relief  might  have  been  had  in  case: 
Sterling  v.  Jackson,  60  M.  488. 

15.  H.  S.  §  7648  makes  trespass  the  proper 
form  of  action  where  suit  for  the  cutting  of 
trees  on  lands  in  one  county  is  brought  against 
defendants  in  whatever  other  county  they  may 
be  found,  and  it  applies  to  non-resident  em- 
ployers: Smith  v.  Webster,  28  M.  208. 

16.  In  trespass  the  breaking  and  entry  is 
the  gist  of  the  action;  expulsion  or  ouster  is  a 
mere  aggravation  of  the  trespass.  If  the  orig- 
inal entry  be  lawful,  trespass  qu.  cl.  fr.  will 
not  he:  Draper  v.  Williams,  2  M.  586. 

17.  Trespass  does  not  lie  to  contest,  not  the 
defendant's  right  to  the  possession  of  land,  but 
his  right  to  cultivate  it  in  the  particular  man- 
ner he  has  adopted:  Burnham  v.  Van  Qilder, 
84  M.  246. 

18.  Where  proceedings  to  lay  out  a  high- 
way are  void,  and  the  occupation  of  the  own- 
ers of  the  lands  sought  to  be  appropriated  is 
disturbed,  trespass  lies,  although  it  is  not  the 
most  suitable  remedy:  Names  v.  Highway 
Commissioners,  80  M.  400. 

19.  When  one  makes  an  excavation  by  his 
neighbor's  land,  into  which  the  land,  from  its 
own  weight  and  of  necessity,  must  fall  and 
does  immediately  fall,  trespass  will  lie  against 
him  therefor:  Buskirk  v.  Strickland,  47  M. 
880. 

20.  The  action  of  trespass  given  by  H.  S. 
§  7057  to  the  owner  of  lands  for  cutting  down 
or  injuring  trees  or  timber  thereon  differs 
from  the  ordinary  action  of  trespass  qu.  &  fr., 
and  lies  in  some  cases  where  that  action  does 
not:  Achey  v.  Mull,  7  M.  428. 

21.  Said  statute  was  not  designed  to  protect 
mere  possessory  rights,  but  to  give  the  owner 
of  the  fee  the  right  to  sue,  under  the  form  of 
trespass,  for  injuries  to  his  inheritance.  And 
it  is  therefore  not  a  defence  to  the  action  that 
defendant  had  disseized  the  plaintiff,  though 
it  may  prevent  treble  damages:  Ibid. 

22.  The  action  of  trespass  with  treble  dam- 

voun-4» 


ages  allowed  by  H.  S.  §  8806  to  one  who  baa 
obtained  restitution  in  forcible-entry  proceed- 
ings is  not  the  same  as  the  common-law  ac- 
tion of  trespass  for  mesne  profits :  Hitchcock 
v.  Pratt,  51  M.  268. 

23.  And  the  party  is  not  deprived  of  this 
remedy  by  defendant's  voluntary  surrender  of 
the  premises  and  dismissal  of  a  writ  of  error 
sued  out  by  him  on  the  judgment  of  restitu- 
tion: Ibid. 

24.  Previous  to  Sept  10,  1881,  when  the 
amendment  to  H.  S.  §  8205  took  effect,  sum- 
mary proceedings  would  not  lie  to  recover  as 
against  heirs  or  devisees  in  possession  lands 
sold  under  executors'  deeds;  therefore  the  ac- 
tion of  trespass  provided  by  %  8806  will  not 
lie  for  damages  sustained  prior  to  that  date; 
nor  can  a  notice  to  quit  or  demand  of  posses- 
sion made  prior  to  that  date  be  made  a  basis 
of  recovery  against  an  heir  or  devisee:  New- 
kirk  v.  Tracey,  61  M.  174. 

(o)  Who  can  maintain  trespass. 

26.  One  in  possession  under  claim  and  color 
of  title  can  maintain  an  action  for  cutting 
timber  and  removing  it  from  the  land:  Hoff- 
man v.  Harrington,  44  M.  188. 

26.  A  prima  facie  title  to  lands  flooded  en- 
titles one  to  sue:  Fox  v.  Holcomb,  82  M.  404. 

27.  Trespass  qu.  el.  fr.  can  be  brought  only 
by  one  in  actual  or  constructive  possession. 
If  no  one  holds  actual  possession  the  owner  of 
the  legal  title  has  constructive  possession ;  but 
there  cannot  be  constructive  possession  of 
lands  of  which  third  parties  are  in  actual  ad- 
verse possession :  Buggies  v.  Sands,  40  M.  550. 

28.  One's  rights  as  owner,  unless  something 
is  shown  excluding  him  from  any  right  to  be 
on  the  premises,  are  enough  to  sustain  his  ac- 
tion for  trespass:  OBrien  v.  Oavanaugtt,  61 M. 
868. 

28.  A  party  having  title  to  unoccupied 
lands  is  constructively  in  possession,  and  may 
maintain  trespass  against  one  who,  without 
his  license  or  authority,  having  no  color  of 
title  to  the  lands,  and  whose  acts  evince  no 
intention  to  retain  permanent  possession,  en- 
ters upon  them  and  cuts  and  carries  away 
timber:  Safford  v.  Basto,  4  M.  406. 

30.  The  defendants  went  upon  unoccupied 
lands  under  a  void  tax-title  and  out  and  car- 
ried away  the  timber.  The  plaintiff  having 
the  title  Drought  trespass.  It  was  held  that 
he  was  constructively  in  possession,  and  that 
if  the  defendants  entered  upon  the  lands  with 
the  intention  to  cut  and  remove  the  timber  as 
soon  as  they  could,  and  then  abandon  it,  the 
act  did  not  constitute  a  disseizin,  and  they 
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were  liable  in  this  action :  Ibid.    See  Busch  v. 
tester,  62  M.  881. 

81.  Usually  the  person  in  possession  is  the 
one  to  bring  trespass  for  an  injury  that  affects 
merely  the  present  enjoyment  of  real  prop- 
erty. Whether  the  action  lies  in  behalf  of 
the  owner  of  premises  against  a  third  person 
for  demolishing  a  portion  of  a  building  occu- 
pied by  a  tenant,  quere:  O'Brien  v.  Cavcmaugh, 
61  M.  308. 

82.  An  owner  of  land  cannot  bring  trespass 
against  persons  who  have  been  in  actual,  en- 
tire and  undisturbed  possession  for  removing 
a  building  from  it :  Carpenter  v.  Smith,  40  M. 
639. 

83.  Plaintiff's  possession  at  the  time  the  al- 
leged trespass  was  committed  cannot  be  af- 
fected by  any  claim  made  by  the  grantee  in  a 
deed  executed  after  tho  trespass :  Gordon  v. 
Cook,  47  M.  348. 

84.  A  riparian  proprietor  may  bring  tres- 
pass against  one  who  enters  and  cuts  ice: 
Clute  v.  Fisher,  65  M.  48. 

86.  A  lessee  of  land  described  as  bounded 
on  a  river  has  a  legal  interest  in  the  land  cov- 
ered with  water  which  will  support  an  action 
of  trespass  for  booming  logs  upon  the  water, 
thus  hindering  him  from  taking  ioe:  Lorman 
v.  Benson,  8  M.  18. 

36.  A  contract  purchaser  of  lands  who  has 
acquired  no  property  rights  cannot,  at  least 
before  fulfilling  all  the  conditions  of  the  con- 
tract and  becoming  absolutely  entitled  to  a 
conveyance,  maintain  an  action  for  injuries  to 
the  freehold ;  such  right  of  action  belongs  to 
the  legal  owner  of  the  land :  Moytr  v.  Scott,  90 
M.  845. 

37.  Where  a  contract  purchaser  of  lands 
has  brought  action  for  a  trespass  thereon,  a 
deed  subsequently  executed  by  the  vendor 
upon  an  anticipated  payment  cannot  operate 
by  way  of  relation  to  the  date  of  the  contract 
to  transfer  to  such  purchaser,  for  the  purpose 
of  saving  his  suit,  the  right  of  action  which 
belonged  to  the  vendor  when  the  suit  was 
brought:  Ibid. 

38.  A  vendee  in  a  land  contract  who  has 
neither  actual  nor  constructive  possession  can- 
not bring  trespass  against  his  vendor's  grantee 
for  cutting  timber:  Pfistner  v.  Bird,  48  M.  14. 

39.  A  vendee's  possession  under  a  paid-up 
land  contract  entitling  him  to  a  deed  is  suffi- 
cient to  enable  him  to  recover  in  trespass  for 
the  loss  of  pasturage  and  hay  resulting  from 
the  negligent  flowing  of  the  land  by  a  boom- 
ing company :  Witheral  v.  Muskegon  Booming 
Co.,  68  M.  48. 

40.  One  who  at  the  time  of  an  alleged  tres- 
pass had  neither  the  legal  title  to  nor  the 


actual  possession  of  the  premises  cannot  main- 
tain an  action  for  such  trespass,  basing  his 
right  upon  the  relation  back  of  a  decree  for 
specific  performance  against  defendant's 
lessor:  Ooetchius  v.  Sanborn,  46  M.  330. 

41.  After  standing  timber  has  been  sold,  a 
subsequent  grantee  by  warranty  deed  of  the 
land  with  notice  of  such  sale  cannot  maintain 
trespass  against  the  vendee  of  the  timber  for 
cutting  and  removing  it:  Russell  v.  Myers,  82 
M.522. 

42.  A  widow,  while  in  possession  of  an  es- 
tate under  a  claim  of  homestead,  was  intruded 
upon  and  dispossessed  by  one  of  her  husband's 
heirs,  who  asserted  rights  under  a  contract 
which  he  claimed,  but  failed  to  prove,  entitled 
him  to  the  possession.  Held,  that  the  widow 
might  maintain  a  suit  for  trespass:  Patterson 
v.  Patterson,  49  M.  176. 

43.  A  grantor  cannot  maintain  trespass 
against  his  grantee  for  destroying  the  wheat 
on  the  land,  when  the  strict  construction  of 
the  deed  is  merely  to  except  the  wheat  from 
the  covenants  of  warranty,  but  not  to  reserve 
it:  Knapp  v.  Woolverton,  47  M.  298. 

44.  A  party  who  has  an  exclusive  right 
may  bring  trespass  for  an  injury  during  its 
continuance  though  he  has  not  an  absolute  in- 
terest or  entire  property  in  the  soil:  Gilbert  v. 
Kennedy,  28  M.  5. 

46.  The  interests  affected  by  a  trespass  may 
be  so  divided  that  the  landlord  may  sue  for 
one  injury  and  the  tenant  for  another  at  the 
same  time :  Ibid. 

46.  In  an  action  of  trespass  brought  by 
tenants  in  common  in  relation  to  their  land, 
all,  as  a  general  rule,  must  join  as  plaintiffs ; 
but  a  joint  action  will  not  lie  against  a  rail- 
road company  where  one  of  two  tenants  in 
common  has  granted  to  the  company  the 
right  of  way  as  to  his  interest  over  the  com- 
mon estate;  such  grant  operates  as  a  release 
of  his  damages:  Draper  v.  Williams,  8  M.  536. 

47.  Proof  of  non-joinder  of  a  plaintiff  in 
trespass  for  cutting  down  trees  only  goes  to 
apportion  the  damages  where  there  is  no  plea 
in  abatement:  Achey  v.  Bull,  7  M.  488. 

(d)  Who  are  liable. 

48.  Where  a  party  commits  a  trespass  he 
must  be  held  to  contemplate  all  the  damages 
that  legitimately  follow  from  his  illegal  act. 
It  is  immaterial  whether,  in  committing  the 
trespass,  he  actually  contemplated  it  or  other 
damage  to  plaintiff:  Allison  v.  Chandler,  11 
M.  542. 

49.  Good  faith  does  not  excuse  a  trespasser. 
He  must  ascertain  his  rights  and  not  invade 
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another's  actual  or  constructive  possession: 
Iale  Royale  Mining  Co.  v.  Hertin,  87  H.  882. 

50.  Absence  of  bad  faith  never  excuses  a 
trespass,  though"  the  existence  of  bad  faith 
may  sometimes  aggravate  it.  Every  one  must 
be  sure  of  his  legal  right  when  he  invades 
another's  property:  Cubit  v.  CDett,  51  M. 
547. 

51.  The  mere  intent  of  a  defendant  in  tres- 
pass is  not  material  if  his  conduct  was  not  ac- 
tionable: Estey  v.  Smith,  45  M.  403. 

52.  One  who  enters  under  a  tax  certificate 
and  cuts  timber  is  a  trespasser:  Busch  v. 
Neater,  62  M.  381. 

53.  A  tenant  is  liable  in  trespass  qu.  el.  fr. 
to  his  landlord  if  he  destroys  trees  or  other 
things  excepted  in  his  lease:  Gilbert  v.  Ken- 
nedy, 22  H.  5. 

54.  A  purchaser  on  foreclosure  ousted  a 
tenant  after  the  foreclosure  became  absolute, 
but  took  an  attornment  and  afterward  allowed 
the  tenant  to  attorn  to  a  person  who  claimed 
title  under  a  tax  lease.  Meanwhile  the  for- 
mer owner  had  obtained  a  decree  on  a  bill  to 
redeem,  and  the  purchaser  had  released  to 
her.  Held,  that  the  tenant  and  the  person 
to  whom  the  second  attornment  had  been  made 
became  trespassers:  Steinhauser  v.  Kvhn,  50 
M.867. 

55.  The  agents  of  a  railroad  company  hold- 
ing land  under  grant  from  the  state  by  which 
it  had  been  taken  after  provision  for  compen- 
sation had  been  made  are  not  liable  in  tres- 
pass for  entering  and  erecting  fences:  Smith 
v.  McAdam,  3  M.  506. 

56.  A  highway  commissioner  was  held  lia- 
ble in  trespass  for  cutting  and  carrying  away 
plaintiffs  shade-trees  standing  in  the  highway 
in  front  of  his  premises,  where  there  had  been 
no  order  for  or  notice  of  removal,  and  where 
they  did  not  appear  to  be  obstructions :  Clark 
v.  Dasso,  34  M.  86. 

67.  The  Detroit  board  of  public  works  and 
contractors  employed  by  it  are  liable  in  tres- 
pass for  digging  away  the  front  of  a  man's 
premises  for  the  purpose  of  grading  the  street 
if  such  excavation  was  not  authorized  by  the 
proper  authorities  (see  Cities,  etc.,  §Jj  60,  288): 
Lamed  v.  Briscoe,  62  M.  303. 

58.  A  drain  contractor  who  casts  earth  out- 
side of  the  limits  of  the  right  of  way  for  the 
drain,  upon  adjoining  land,  is  liable  in  tres- 
pass to  the  owner  of  such  land:  Clark  v. 
Wiles,  54  M.  828.  See  Davia  v.  East  Saginaw, 
66  M.  87. 

59.  The  managing  agent  of  a  corporation 
neglected  to  instruct  his  workmen  as  to  bound- 
aries, and  they  trespassed.    Held  that,  if  he 


was  liable  at  all,  it  was  in  case  for  negligence 
and  not  in  trespass  guare  clausum:  Bath  v, 
Caton,  87  M.  199. 

(e)  Pleading  and  evidence. 

60.  Where  a  declaration  in  its  commence- 
ment called  the  action  "trespass  on  the  case," 
but  laid  in  each  of  its  four  counts  as  the  sub- 
stantive cause  of  action  the  tortious  entry  by 
defendant  on  premises  demised  by  him  to 
plaintiff  during  the  existence  of  the  tenancy, 
setting  forth,  however,  further  circumstances 
of  injury,  including  the  putting  out  and  ex- 
posure of  certain  chattels,  it  was  held  that  the 
action  was  one  in  trespass  qu.  el.  fr.,  that  the 
action  must  fail  and  no  recovery  be  had  for 
the  alleged  matters  of  aggravation,  unless  the 
breaking  and  entry  were  made  out,  and  that 
the  relation  of  landlord  and  tenant  was  ma- 
terial and  to  be  shown:  United  States  Manuf. 
Co.  v.  Stevens,  52  M.  880. 

61.  In  a  declaration  in  trespass  qu.  el.  fr., 
allegations  of  trespass  to  the  person  and  of 
conversion  may  be  inserted  as  matters  of  ag- 
gravation :  Waldo  v.  Waldo,  52  M.  C4. 

62.  A  count  charging  the  entry,  under  pre- 
text of  a  license,  upon  premises  not  covered 
by  the  license,  was  held  to  be  a  count  in  tres- 
pass if  valid  for  any  purpose,  and  could  not 
sustain  a  recovery  where  it  set  up  no  conse- 
quential damages:  Ives  v.  Williams,  53  M. 
686. 

63.  In  an  action  for  treble  damages  for  cut- 
ting timber,  the  objection  that  the  declaration 
does  not  contain  a  sufficient  averment  of 
plaintiff's  ownership  to  support  a  finding  in 
his  favor  should  be  raised  by  demurrer :  Clark 
v.  Field,  42  M.  342. 

Further  as  to  the  pleadings  where  treble 
damages  are  involved,  see  Damages,  V,  (b). 

64.  An  alleged  trespass  being  laid  with  a 
continuando,  if  the  plaintiff  proves  a  distinct 
act  of  trespass  prior  to  the  time  alleged  in  the 
declaration,  he  thereby  elects  to  put  his  right 
to  a  recovery  on  that  trespass,  and  evidenco 
of  any  further  grievances  is  inadmissible :  Gil- 
bert v.  Kennedy,  22  M.  5. 

65.  Where  a  declaration  in  trespass  is  not 
for  a  continuing  trespass  begun  at  one  time 
and  continued  up  to  another,  but  for  a  series 
of  distinct  acts  of  trespass,  the  first  being  laid 
on  or  about  a  specified  day  and  the  others  at 
divers  other  times,  it  is  competent  for  the 
court  to  put  plaintiff  to  his  election  by  con- 
fining him  to  proof  of  either  a  single  act  prior 
to  the  date  specified,  or  of  so  many  as  the 
truth  allows  between  that  date  and  the  corn- 
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mencement  of  suit:  McDiarmidv.  Caruthers, 
84M.  49. 

66.  Where,  under  a  declaration  in  trespass 
charging  a  series  of  distinct  acts  of  which  the 
first  is  laid  on  or  about  a  specific  day,  the 
court  at  the  outset  has  ruled  that  plaintiff 
must  elect  between  a  single  act  prior  to  the 
date  specified  and  so  many  as  his  proofs  would 
warrant  afterwards,  and  he  has  accordingly 
elected  the  latter  and  offered  no  proof  of  the 
former,  and  it  in  no  wise  appears  that  he  was 
in  a  situation  to  offer  any,  the  ruling,  if  ab- 
stractly incorrect,  is  not  necessarily  preju- 
dicial: Ibid. 

67.  Where  plaintiff  declares  for  trespass 
on  lands  in  a  certain  township,  without  giv- 
ing a  particular  description  of  the  lands,  de- 
fendant, if  he  pleads  title  in  himself,  will 
make  out  a  defence  by  proof  of  ownership  in 
himself  of  any  parcel  of  land  in  the  township 
named :  McFarlane  v.  Bay,  14  M.  465. 

68.  And  plaintiff  must  amend  his  declara- 
tion to  obtain  the  benefit  of  a  new  assignment 
which  he  could  have  had  by  replication  when 
the  system  of  special  pleading  was  in  force : 
Ibid. 

69.  Under  a  declaration  in  trespass  alleging 
that  defendant,  with  cattle,  to  wit,  horses, 
hogs  and  oxen,  trod  down,  trampled  upon  and 
destroyed  the  grass,  corn,  etc.,  of  plaintiff, 
and  other  injuries  to  him  then  and  there  did, 
to  his  damage,  etc.,  it  is  not  error  to  admit 
evidence  that  part  of  the  damage  was  done  by 
defendant's  cotes,  as  the  gist  of  the  action  is 
the  forcible  entry,  and  no  precise  certainty  is 
requisite;  nor  is  it  error  to  admit  evidence, 
under  the  allegation  of  other  injuries,  that 
corn  cut  from  the  stalks  and  apples  fallen  to 
the  ground  were  destroyed :  East  v.  Cain,  49 
M.  473. 

70.  An  overseer  of  highways  was  sued  for 
trespass  upon  land  held  by  plaintiff  subject  to 
the  easement  of  a  public  highway.  Held,  that 
the  declaration  should  in  some  way  apprise 
defendant  that  the  trespass  complained  of  was 
in  a  public  highway,  instead  of  making  a  gen- 
eral allegation  of  the  destruction  of  grass  and 
corn  upon  a  certain  quarter  of  a  quarter-sec- 
tion, leading  naturally  to  the  conclusion  that 
it  was  upon  the  enclosed  and  cultivated  land 
of  the  plaintiff:  Wolf  v.  Holton,  61  M.  650. 

71.  One  who  brings  trespass  for  removing 
a  building  from  premises  mortgaged  to  him, 
which  removal  he  counts  upon  as  impairing 
the  security  for  the  purposes  of  a  deficiency  on 
foreclosure,  cannot  recover  unless  he  shows 
that  the  deficiency  arose  upon  a  valid  fore- 
closure and  sale :  Taylor  v.  MoConnell,  53  M. 
687. 


72.  Under  the  plea  of  the  general  issue  in 
trespass  a  freehold  or  mere  possessory  right 
may  be  given  in  evidence :  Rawson  v.  Finlay, 
27  M.  268. 

73.  Where  the  declaration  in  trespass  qu. 
cl.  Jr.  alleged  that  defendant  broke  and 
entered  plaintiff's  close,  describing  the  prem- 
ises, defendant,  under  the  general  issue,  was 
entitled  to  show  an  adverse  title  by  tax-deeds 
issued  to  himself:  Solomon  v.  Groesbeck,  65  M. 
540. 

74.  Where,  in  trespass  qu.  eL  Jr.,  brought 
in  a  justice's  court,  defendant  pleads  the  gen- 
eral issue  without  putting  the  title  in  issue, 
defendant  can  only  contest  the  fact  of  tres- 
pass; but  this  does  not  preclude  him  from 
contesting  the  title  thereafter  in  ejectment : 
Keyser  v.  Sutherland,  50  M.  455. 

76.  Trespass  brought  in  justice's  court, 
where  defendant  pleaded  the  general  issue 
without  notice,  was  certified  to  the  circuit  be- 
cause it  appeared  from  plaintiff's  evidence 
that  title  to  land  was  involved.  Held,  that 
the  defendant  was  not  precluded  from  show- 
ing adverse  possession  or  title  in  himself: 
Bawson  v.  Finlay,  27  M.  268. 

76.  In  an  action  in  justice's  court  for  cat- 
ting off  a  portion  of  plaintiffs  fence,  the  dec- 
laration averred  ownership  in  fee  of  the  land 
described,  and  the  general  issue  was  pleaded. 
Held,  that  title  to  land  was  not  in  issue,  and 
that  proof  by  a  surveyor  or  any  one  else  going 
to  show  anything  not  bearing  on  possession 
was  improper:  Fisher  v.  Dowling,  66  M.  370. 

77.  Where  the  declaration  avers  title  to  be 
in  plaintiff  and  defendant  claims  title  under 
the  notice  filed  with  his  plea,  the  title  is  put  in 
issue:  Walters  v.  Tefft,  67  M.  390. 

78.  In  trespass  the  defence  of  license  cannot 
be  made  unless  under  a  special  notice :  Vander- 
harr  v.  Thompson,  10  M.  82;  Senecal  v.  Laba- 
die,  42  M.  126. 

79.  The  notice  under  the  general  issue  is, 
under  our  practice,  the  only  admissible  form 
of  pleading  title  and  license  in  trespass  qu.  cl. 
Jr.:  Druse  v.  Wheeler,  22  M.  489;  Walters  v. 
Tefft,  57  M.  890. 

80.  The  special  notice  of  defence  may  by 
leave  of  court  be  amended  so  as  to  aver  license : 
Hopkins  v.  Briggs,  41  M.  175. 

81.  In  an  action  for  trespass  to  lands  and  the 
cutting  of  timber  in  which  plaintiff  claims 
treble  damages  defendant  may  show  under  the 
general  issue  that  the  trespass  was  involuntary 
and  was  made  under  a  claim  of  right :  Osburn 
v.  Lovell,  36  M.  246. 

82.  Evidence  to  show  a  license  from  the 
ageat  of  a  land-owner  to  cut  timber  on  the 
land  is  not  admissible  as  a  defence  unless  the 
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agent's  authority  is  shown ;  but  it  may  be  re- 
ceived to  show  that  the  defendant  acted  in 
good  faith  in  cutting  it:  Clark  v.  Field,  42  M. 
843. 

88.  In  an  action  for  trespass  committed  by 
an  overseer  of  highways  upon  land  held  sub- 
ject to  the  easement  of  a  highway,  defendant 
may  show  that  what  he  did  was  lawfully  per- 
formed under  and  by  virtue  of  the  possession 
of  the  public,  and  in  legitimate  furtherance  of 
the  rights  and  needs  of  travel  in  a  public  high- 
way: Wolf  v.  Bolton,  61  M.  650. 

84.  In  an  action  for  trespass  for  entering 
lands,  eta,  tax-deeds  which  the  evidence  shows 
are  void  may  be  treated  as  color  of  title ;  and 
if  the  defendant  took  possession  under  them, 
they  are  admissible  in  evidence  as  tending  to 
show  what  and  how  muoh  land  he  claimed : 
Hoffman  v.  Harrington,  38  M.  90. 

86.  In  an  action  of  trespass  to  lands,  where 
the  plaintiff  is  not  in  actual  possession,  but 
bases  his  right  upon  the  legal  title  and  the 
constructive  possession  claimed  to  be  drawn 
therefrom,  evidence  of  tax- titles  held  by  third 
persons  is  admissible ;  such  titles  being  prima 
fade  paramount,  and  therefore,  unless  over- 
come, defeating  plaintiff's  right  of  action: 
ToUet  v.  Duneombe,  84  M.  101. 

88.  In  trespass  qu.  el.  fr.  it  is  proper  to 
show  the  malicious  arrest  of  the  plaintiff  to 
keep  him  out  of  the  way  during  the  trespass : 
Druse  v.  Wheeler,  23  M.  489. 

87.  In  an  action  for  trespass  evidence  of  a 
previous  conversation  between  plaintiff  and 
a  third  person  about  splitting  rails  to  fence 
the  land  was  held  admissible  as  tending  to 
show  acts  of  ownership:  Gordon  v.  Cook,  47 
M.  24a 

88.  A  defendant  in  trespass  held  properly 
asked  whether  plaintiff  had  not  arrested  him 
for  going  on  the  premises  at  the  time  of  the 
trespass:  Ibid. 

89.  In  an  action  against  joint  defendants 
for  a  trespass  committed  in  May  there  was  no 
error  in  excluding  a  question  as  to  whether 
one  of  the  defendants  was  occupying  the  place 
at  the  time  witness  cut  some  grass  there,  the 
grass  being  cut  in  the  following  fall :  Ibid. 

90.  Defendant  in  trespass  for  cutting  and 
removing  timber  may  be  cross-examined  as  to 
whether  he  had  ever  made  an  offer  to  plaint- 
iff for  the  timber  on  the  particular  tract  from 
which  it  was  taken,  as  the  answer  might  bear 
on  the  value  of  the  timber  before  severance : 
Sheet*  v.  Starrett,  57  M.  850. 

91.  And  where  the  declaration  alleges  in- 
jury to  the  timber  remaining  on  the  land  it  is 
proper  to  show  how  its  value  would  be  af- 
fected by  the  removal :  Ibid. 


92.  One  who  is  shown  to  have  made  a  scale 
of  logs  can  use  it  to  aid  his  memory  in  testify- 
ing, in  an  action  of  trespass  for  cutting  and 
removing  timber,  as  to  the  quantity  taken 
away:  Ibid. 

(f)  Court  and  jury;  instructions. 

93.  Where  a  plaintiff  makes  out  a  prima 
facie  case  of  entry  and  ouster  and  there  is 
evidence  that  the  defendant  had  previously 
parted  with  his  interest  in  the  premises,  there 
is  enough  as  between  the  parties  to  go  to  the 
jury:  Tracy  v.  Butters,  40  M.  406. 

94.  'Where  plaintiff,  as  holder  of  the  legal 
title,  has  the  right  of  possession,  where  the 
acts  constituting  the  alleged  trespass  are  not 
disputed,  and  where  there  is  no  testimony 
tending  to  show  that  the  entry  was  with  the 
consent  of  plaintiff  or  his  agent,  the  case 
should  go  to  the  jury  on  the  question  of  dam- 
ages: Solomon  v.  Qroetbeck,  65  M.  540. 

95.  Where  jointdefendantsweresuedintres- 
pass  and  one  of  them  on  direct  examination 
testified  that  he  was  not  present  when  the  tres- 
pass was  committed,  but  on  cross-examination 
testified  that  he  was,  and  there  was  no  other 
testimony  that  he  was  not  there,  it  was  held 
that  there  was  no  contested  question  as  to  bis 
presence  for  the  jury :  Qordon  v.  Cook,  47  M. 
248. 

96.  Defendant  in  a  suit  for  trespass  upon 
land  belonging  to  an  estate  in  process  of  set- 
tlement justified  under  an  agreement  which 
he  claimed  to  have  made  with  decedent's 
widow  that  he  might  use  the  land  for  a  year 
or  until  the  estate  should  be  settled.  There 
was  evidence  tending  to  show  that  it  might 
be  settled  within  a  year.  Held,  that  a  charge 
that  plaintiff  could  not  recover  if  the  jury 
should  find  that  defendant  was  to  have  the 
use  of  the  land  while  the  estate  was  being 
administered  was  erroneous;  the  question 
should  have  been  submitted  whether  the  ar- 
rangement was  to  last  until,  or  end  with,  the 
settlement  of  the  estate,  irrespective  of  the 
time  it  should  take  to  settle  it :  Patterson  v. 
Patterson,  54  M.  844. 

97.  Plaintiff  in  trespass  for  cutting  and  re- 
moving timber  claimed  to  have  constructive 
possession  under  certain  probate  proceedings; 
and  defendant  asked  a  charge  that  to  entitle 
him  to  recover  he  must  show  title.  Held, 
that  a  charge  that  "  plaintiff's  title  or  color  of 
title  and  possession  and  occupation  were  suffi- 
cient to  entitle  him  to  maintain  the  action " 
did  not  take  from  the  jury  the  question 
whether  the  title  was  valid  or  not:  Hoffman 
v.  Harrington,  44  M.  188. 
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98.  The  refusal  to  charge  that  the  projec- 
tion of  eaves  of  the  boundary  of  a  lot  does 
not  constitute  a  trespass  qu.  clfr.ia  not  ma- 
terial error  if  only  nominal  damages  are 
awarded  as  for  such  trespass,  while  a  verdict' 
is  rendered  at  the  same  time  for  a  substantial 
encroachment:  Bureau  v.  Marshall,  55  M.  284. 

99.  In  an  action  of  trespass  for  damages 
for  several  alleged  trespasses  by  defendant's 
cattle,  the  trial  court  charged  the  jury  erro- 
neously as  to  the  duty  to  keep  up  fences,  and 
there  was  a  general  verdict  for  plaintiff,  but 
for  less  than  he  claimed.  Held,  on  error  brought 
by  plaintiff,  that  it  could  not  be  said  on  such 
a  verdict  that  the  jury  must  have  found  the 
fence  sufficient;  for  they  might  have  found 
the  fence  sufficient  at  some  of  the  times  when 
trespasses  were  complained  of  and  insufficient 
at  others:  Ayksworth  v.  Herrmgton,  17  M. 
417. 

(g)  Judgment;  costs. 

As  to  the  verdict  and  judgment  in  cases 
where  treble  damages  are  sought,  see  Dam- 
ages, fi§  484-441. 

100.  A  judgment  in  trespass  qu,  cl.  fr. 
does  not  bar  a  subsequent  ejectment  suit  for 
the  same  premises,  even  though  the  parties  in 
both  suits  are  the  same :  Keyser  v.  Sutherland, 
59  M.  465. 

101.  In  this  state  a  judgment  in  trespass  is 
not  evidence  of  the  title  to  land:  Butch  v. 
Neater,  62  M.  881. 

10S.  In  trespass  for  tearing  down  a  line 
fence  defendant  pleaded  title  and  judgment 
was  rendered  in  his  favor.  Held,  that  such 
judgment  is  not  conclusive  evidence  that  de- 
fendant had  title  to  the  fence  or  to  the  line 
which  it  had  enclosed,  and  settled  nothing  but 
defendant's  non-liability  to  plaintiff  for  hav- 
ing torn  it  down :  Fdhey  v.  Crotty,  88  M.  888. 

That  where  separate  judgments  are  obtained 
against  joint  trespassers  execution  on  one 
bars  action  on  another,  see  Judgments,  $  247. 

103.  H.  S.  §  8964  gives  costs  to  a  plaintiff 
in  trespass  whatever  the  amount  of  his  recov- 
ery, where  the  title  to  land  is  put  in  issue  by 
the  pleadings  or  comes  in  question  on  the 
trial :  Druse  v.  Wheeler.  22  M.  489. 

104.  And  it  gives  costs  in  oases  where  the 
title  to  land  is  put  in  issue  by  the  pleadings  as 
well  as  where  it  actually  comes  in  question 
upon  the  trial :  Walters  v.  Tefft,  57  M.  390. 

105.  A  general  verdict  under  a  declaration 
in  trespass  qu.  cl.  fr.  which  contains  a  count 
for  removing  personalty  after  unlawful  entry 
warrants  a  judgment  for  costs  if  title  was  put 
in  issue  by  the  pleadings :  Ibid. 

106.  A  declaration  in  justice's  court  for  in- 


jury to  certain  described  land  alleged  title  to 
be  in  plaintiff,  and  defendant,  filing  bond  and 
plea  with  notice  of  title  in  himself,  had  the 
cause  certified  to  the  circuit  court,  where 
plaintiff  failed  because  the  conveyance  under 
which  he  claimed  showed  a  life  title  in  his 
grantors,  his  other  evidence  showing  that  be 
was  merely  working  the  land  on  shares  for 
one  of  said  grantors  who  was  in  possession. 
Held,  that  defendant  was  entitled  to  costs ;  it 
made  no  difference  that  his  own  title  was  not 
necessarily  in  the  case  or  that  ,it  was  not  in- 
terposed on  the  trial :  Labeau  v.  Labeau,  61 
M.  81. 

As  to  when  title  to  land  comes  in  question, 
see  supra,  §§  1,  76,  77;  Justices  or  the 
Peace,  §§  50-57. 

II.  TfiKSPASS  TO  PERSON  OB  PERSON- 

ALTY. 

See  Assault  and  Battery;  False  Impris- 
onment; Trover. 

(a)  What  constitutes;  when  lies;  toho 
may  bring;  who  liable. 

107.  The  clandestine  entry  of  a  claimant 
upon  premises  of  which  another  has  been 
given  possession  by  legal  process  makes  him 
a  tortious  intruder  whom  the  lawful  possessor 
may  expel  by  force,  if  need  be,  and  if  the  in- 
truder is  accidentally  injured  in  the  process 
of  expulsion,  his  own  contributory  negligence 
should  be  considered  in  fixing  the  responsibil- 
ity therefor:  Taylor  v.  Adams,  58  M.  187. 

108.  The  license  impliedly  given  to  enter 
another's  place  of  business  is  revoked  the 
moment  the  person  so  entering  interferes  un- 
lawfully with  the  proprietor's  rights  or  prop- 
erty:  Webber  v.  Barry,  66  M.  127. 

109.  The  license  to  enter  another's  private 
office  implied  by  the  opening  of  such  office  to 
the  public  for  the  transaction  of  business  with 
the  owner  is  revoked  at  once  as  to  a  person 
who  is  ordered  to  leave;  and  one  who  has 
been  forbidden  to  enter  is  a  trespasser  when 
he  goes  in :  Breitenbach  v.  Trowbridge,  64  M. 
893. 

110.  The  common-law  action  of  trespass 
lies  for  injuries  done  to  plaintiffs  horse  and 
carriage  by  defendant's  not  turning  to  the 
right  on  a  highway  as  required  by  H.  S. 
§  1456;  and  it  seems  that  the  limitation  of 
one  year  fixed  by  H.  8.  §  1457  would  apply  to 
this  as  well  as  to  the  public  prosecution  or  the 
statutory  action  there  provided  for :  Evers  v. 
Soger,  28  M.  32. 

III.  One  who  owns  a  growing  crop,  but 
not  the  land  whereon  it  is  growing,  may  re- 
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cover  for  it  in  trespass  as  constructively  sev- 
ered, although  a  portion  of  it  was  still  uncut 
when  defendant's  forcible  interference  oc- 
curred: McDaniels  v.  Walker,  44  M.  88. 

112.  Trespass  is  the  proper  action  to  be 
brought  for  an  injury  to  plaintiff's  cow,  caused 
by  defendant  setting  his  dog  upon  her:  Wood 
v.  La  Rue,  9  M.  158. 

See  Animals,  §§  10-15,  83. 

113.  Trespass  does  not  lie  for  eating  a  por- 
tion of  some  meat  furnished  by  a  dealer  but 
not  paid  for,  and  returned  so  far  as  unim- 
paired on  account  of  a  disagreement  as  to  the 
price:  Finch  v.  Brian,  44  M.  517. 

114.  Whether  trespass  can  be  brought  to 
recover  the  damages  which  one  has  sustained 
.by  the  unlawful  detention  of  his  property 
after  he  has  recovered  the  property  in  re- 
plevin, quere:  Delevan  v.  Bates,  1  M.  97. 

115.  One  tenant  in  common  cannot  bring 
trespass  against  bis  co-tenant  for  a  partial  in- 
jury to  the  common  property :  WeUs  v.  Hollen- 
beck,  37  M.  504. 

116.  But  such  a  tenant  can  bring  trespass 
against  his  co-tenant  for  a  wrongful  conver- 
sion of  the  property  held  in  common :  McClure 
v.  Thorpe,  68  M.  88. 

117.  Where  a  mortgagee  of  chattels  waives 
his  priority  and  with  the  second  mortgagee 
takes  possession  on  default,  tbey  may  join  in 
trespass  for  an  unlawful  interference  with  the 
goods:  Densmore  v.  Matthews,  58  M.  616. 

As  to  trespass  brought  by  copartners,  see 
Parties,  §§  111,  114, 116. 

118.  One  who  after  lawfully  entering  on 
premises  carefully  removes  property  there 
situated,  and  so  leaves  it  that  the  owner,  by 
exercising  reasonable  diligence,  can  take  it 
uninjured,  is  not  liable  for  injuries  sustained 
to  it  by  the  owner's  unreasonable  delay  in 
taking  it:  United  States  Manuf.  Co.  v.  Ste- 
vens, 53  M.  830. 

119.  C.  hired  a  steam  saw  and  agreed  to 
furnish  fuel.  H.  had  some  wood  on  C.'s  prem- 
ises, and  part  of  it  being  taken  for  fuel  he 
sued  C.  in  trespass.  Held  proper  to  charge 
that  C.  would  be  liable  if  he  furnished  it  to 
the  workmen,  or  if  he  made  no  objection 
when  he  saw  it  taken  and  used:  Coon  v. 
Houghton,  47  M.  240. 

(b)  Pleading  and  evidence. 

120.  Where  trespass  for  cutting  and  carry- 
ing away  wheat  is  brought  by  an  assignee  of 
the  party  injured  thereby,  a  plea  of  the  gen- 
eral issue  puts  every  part  of  the  declaration  in 
issue  and  denies  not  only  the  taking,  but  the 
plaintiff's  ownership  at  the  time  of  the  alleged 
trespass:  Estey  v.  Smith,  45  M.  402. 


121.  In  trespass  for  damages  for  the  de- 
tention of  property  evidence  is  admissible 
under  the  general  issue,  in  mitigation  of  dam- 
ages, of  a  recovery  of  such  property  in  re- 
plevin by  the  plaintiff,  and  of  a  waiver  or 
satisfaction  of  the  damages  to  which  the 
plaintiff  therein  was  entitled:  Delevan  v. 
Bates,  1  M.  97. 

122.  In  trespass  for  a  personal  injury  all 
the  circumstances  of  the  transaction  may  be 
shown  under  the  general  issue,  to  have  such 
effect  as  they  deserve  in  determining  the  ver- 
dict by  mitigation  or  otherwise:  Sutherland 
v.  Ingalls,  68  H.  630. 

123.  In  trespass  de  bonis  the  defence  that 
the  goods  were  taken  under  attachment 
against  a  third  person  alleged  to  be  the  owner 
is  not  admissible  under  the  general  issue  with- 
out notice :  Rosenbury  v.  Angell,  6  M.  508. 

124.  The  relation  of  landlord  and  tenant  is 
material  and  must  be  shown  in  an  action  of 
trespass  brought  by  the  tenant  for  the  removal 
of  his  goods  by  the  landlord  if  the  plaintiff 
counts  upon  the  relation  as  still  subsisting  and 
a  constituent  fact :  United  States  Manuf.  Co. 
v.  Stevens,  52  M.  830. 

125.  In  trespass  for  the  improper  seizure  of 
property  belonging  to  an  estate,  but  at  the 
time  in  the  peaceable  possession  of  plaintiff,  a 
question  as  to  whether  plaintiff  had  not  con- 
verted property  belonging  to  the  estate  after 
the  owner's  death  is  not  material:  Waldo  v. 
Waldo,  52  M.  94. 


(c)  Instructions;  damages;  judgment. 

126.  An  instruction  leaving  the  jury  to  de- 
termine whether  a  joint  defendant  had  "ap- 
proved or  defended"  a  trespass,  when  there  is 
no  evidence  to  that  effect,  is  erroneous :  Pigott 
v.  Lilly,  55  M.  150. 

127.  The  ordinary  rule  that  the  damage  in 
trespass  de  bonis  asportatis  is  the  value  with 
interest  was  applied  where  the  sheriff  had 
taken  the  property  under  a  void  execution  is- 
sued in  replevin  proceedings  to  which  plaintiff 
in  trespass  was  not  a  party  or  privy :  Bath- 
bone  v.  Ranney,  14  M.  382. 

128.  Where  a  declaration  in  trespass  for 
taking  and  detaining  a  scow  expressly  avers  a 
detention  for  a  considerable  period,  damages 
for  such  detention  are  within  it:  Hart  v. 
Blake,  81  M.  278. 

Further  as  to  the  measure  of  damages  in 
trespass  for  injuries  to  personal  property,  see 
Damages,  §§  120,  175-177,  293-296,  822,  829. 

129.  A  judgment  for  plaintiff  in  trespass 
de  bonis,  and  the  satisfaction  thereof,  vest  the 
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title  to  the  goods  in  defendant:  Baoon  v.  Kim- 
meU,  14  H.  201. 

130.  A  judgment  for  trespass  in  seizing 
property  to  pay  an  illegal  tax  is'not  affected 
by  a  statute  legalizing  the  tax-roll :  Moser  v. 
White,  29  M.  59. 

III.   Teespasske  ab  initio;  relation. 

131.  Defendant  led  a  gang  of  men  upon 
plaintiffs  premises  to  induce  plaintiff's  work- 
men to  join  in  a  strike.  Held,  that  defendant 
was  a  trespasser  from  the  time  he  entered 
plaintiffs  premises,  and  was  responsible  for 
acts  of  violence  committed  by  his  followers  at 
plaintiff's  mill,  though  he  told  them  not  to 
commit  any  violence,  halted  them  200  feet 
from  the  mill,  and  did  what  he  could  to  pre- 
vent further  violence  after  they  had  disobeyed 
him:  Webber  v.  Barry,  66  M.  127. 

132.  A  plaintiff  in  attachment  who  in- 
structs an  officer  to  make  a  levy  is  not  ren- 
dered a  trespasser  ab  initio  by  the  officer's 
failure  to  perform  his  duty  properly :  MicheU 
v.  Stork,  44  M.  2. 

183.  A  tax-collector  who  has  levied  on 
property  is  not  necessarily  a  trespasser  ab 
initio  in  keeping  it  a  little  longer  than  is  nec- 
essary in  giving  notice  and  making  sale :  Bird 
v.  Parkins,  88  M.  28. 

184.  An  officer's  threshing  wheat  that  he 
has  levied  upon  in  the  mow,  though  a  tech- 
nical trespass,  does  not  oblige  the  jury  to  award 
damages  as  if  his  levy  was  unwarranted: 
StUson  v.  Gibbs,  40  M.  42. 

136.  Subsequent  acts  or  neglects  rendering 
one  a  trespasser  ab  initio  and  depriving  him  of 
the  protection  to  which  he  was  at  first  entitled 
must  appear  to  have  been  done  before  suit  was 
instituted:  Norton  v.  Hockey,  46  M.  460. 

136.  The  doctrine  of  relation  is  intended 
to  promote  justice  and  prevent  wrong,  not  to 
make  persons  trespassers  for  acts  that  were 
legal  when  done:  Flint  A  P.  M.  R.  Co.  v. 
Gordon,  41  M.  420;  Goetchius  v.  Sanborn,  46 
M.  880.  See  Whipple  v.  Farrar,  8  M.  486; 
Blackwood  v.  Broum,  20  M.  488;  Beffron  v. 
Flanigan,  87  M.  274;  Hemmingway  v.  Drew, 
47  M.  654. 

187.  One  cannot  be  made  a  trespasser  by 
relation,  especially  if  the  act  supposed  to  make 
him  so  is  that  of  a  person  who  is  neither  his 
agent  nor  under  his  control:  Ward  v.  Carp 
River  Iron  Co.,  50  M.  622. 

138.  The  relation  baok  of  the  title  of  a  de- 
fendant in  trespass  de  bonis  asportatis  arising 
from  his  satisfying  the  judgment  against  him 
cannot  affect  third  persons  so  as  to  make  them 
trespassers  in  respect  to  acts  done  by  them 


after  the  suit  was  commenced  and  before  the 
judgment:  Bacon  v.  Kimmett,  14  M.  201. 

139.  A  tax-deed  cannot  by  .relation  make 
parties  trespassers  by  reason  of  acts  done 
upon  the  lands  before  it  was  given:  Hess  v. 
Griggs,  43  M.  897. 

140.  A  decree  for  specific  performance  can- 
not relate  back  so  as  to  make  him  a  trespasser 
who  was  in  possession  under  the  holder  of  the 
legal  title:  Goetchius  v.  Sanborn,  46  M.  880. 

IV.  Joint  trespassers;   eatifioatioh 

OF  TBE8PAS8. 

Separate  judgments,  election,  see  Judg- 
ments, §247. 

Discontinuance  against  one  trespasser  al- 
lowed, see  Actions,  §  148. 

141.  One  who,  in  attempting  to  prevent  a 
trespass,  unintentionally  contributes  some- 
thing that  causes  damage  cannot  be  held 
jointly  liable  for  the  trespass  with  the  party 
intentionally  committing  it:  Pigott  v.  Lilly, 
65  M.  150. 

142.  Where  mortgaged  property  is  wrong- 
fully seized  by  the  mortgagees  and  an  officer 
acting  in  their  behalf,  all  who  take  part  in  the 
trespass  are  jointly  liable  for  the  value  of  the 
plaintiffs  interest :  Keables  v.  Christie,  47  M. 
594. 

143.  Where  an  overseer  of  highways  is 
liable  for  a  lawless  act  —  as  in  cutting  drains 
that  must  flood  private  lands  —  all  his  assist- 
ants are  liable  with  him  for  the  consequent 
injury:  Cubit  v.  CDett,  51  M.  847. 

144.  A  landlord  placed  a  writ  of  posses- 
sion in  an  officer's  hands  for  service,  who, 
meeting  with  opposition  from  the  tenant's 
wife,  handcuffed  her  and  kept  her  in  that  con- 
dition while  he  executed  the  writ  No  vio- 
lence on  the  landlord's  part  was  alleged  or 
proved.  Held,  that  the  latter  could  not  be 
held  as  a  joint  wrong-doer  with  the  officer: 
Sutherland  v.  Ingalls,  63  M.  620. 

145.  Persons  contracting  to  purchase  tim- 
ber which  is  to  become  theirs  as  Boon  as 
marked  are  not  thereby  made  joint  wrong- 
doers with  their  vendor  who  is  not  their  agent, 
if  without  their  knowledge  or  consent,  or  sub- 
sequent ratification,  he  cuts  the  timber  from 
another's  land:  Nield  v.  Burton,  49  M.  53. 

That  co-trespasser  cannot  become  assignee 
and  sue  his  fellows,  see  Assignment,  §  82. 

146.  One  cannot  be  liable  as  for  the  ratifi- 
cation of  a  tort  that  was  not  committed  in  bis 
interest;  so  held  where  suit  was  brought 
against  the  general  agent  of  a  sewing-machine 
company  for  a  forcible  trespass  committed  by 
employees  while  removing  a  machine  by  bis 
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direction  and  in  compliance  with  the  orders  of 
the  company  from  the  premises  of  one  who 
held  it  under  a  sewing-machine  lease  which 
had  been  forfeited :  Smith  v.  Lozo,  42  M.  6. 

147.  Ratification  by  a  father  of  a  trespass 
committed  by  his  minor  son  in  taking  up  an 
estray  is  equivalent  to  a  prior  command  so 
far  as  liability  is  concerned,  but  it  establishes 
no  ground  on  which  he  can  found  title  to  the 
property :  Newsom  v.  Hart,  14  M.  233. 

V.  Trespass  fob  injubies  donb  undeb 
peooess. 

148.  Where  attorneys  procured  an  order 
for  a  capiat  from  a  court  having  authority  to 
issue  process  against  the  person  of  the  de- 
fendant, and  under  which  he  was  arrested, 
and  they  were  sued  in  trespass  therefor,  it  was 
held  that,  though  the  order  for  capias  might 
be  erroneous,  it  was  not  void,  and  the  attor- 
neys were  protected  by  it:  Ward  v.  Cozzens, 
3  M.  252. 

149.  Where  parties  act  within  the  scope  of 
an  order  of  a  court  of  superior  jurisdiction,  or 
of  an  inferior  court  in  a  case  where  such  court 
has  jurisdiction,  they  are  protected  by  the  same 
immunities  that  are  extended  to  the  members 
of  the  respective  courts :  Ibid, 

160.  Trespass  will  not  lie  for  an  act  done 
under  a  process  valid  on  its  face  regularly  is- 
sued from  a  court  of  competent  jurisdiction : 
Ortman  v.  Oreenman,  4  M.  291. 

151.  Where  the  plaintiff  in  attachment  and 
bis  attorney,  though  neither  was  present  or 
interfered  personally,  still  directed  the  serv- 
ice of  the  writ,  and  after  service  refused  to  as- 
sent to  the  release  of  the  property  attached, 
which  belonged  to  another  than  the  defend- 
ant, they  were  held  liable  to  an  action  of  tres- 
pass in  favor  of  the  owner.  Had  the  attorney 
merely  communicated  to  the  officer  the  plaint- 
iffs instructions,  the  case  as  to  him  might 
have  been  different:  Cook  v.  Hopper,  23  11 
OIL 

152.  A  client  is  responsible  for  his  attor- 
ney's conduct  in  procuring  the  issue  of  an 
execution  unauthorized  by  law:  Foster  v. 
Wiley,  27  H.  244 

158.  No  liability  as  for  trespass  can  attach 
to  one  for  merely  employing  an  officer  to  exe- 
cute lawful  process ;  he  has  a  right  to  suppose 
that  the  officer  will  not  abuse  his  functions, 
and  if  he  has  lawfully  employed  him  he  is  not 
liable  if  he  does.  It  is  only  when  he  himself 
orders  or  encourages  lawlessness  on  the  offi- 
cer's part  that  he  cab.  be  treated  as  a  joint 
wrong-doer  with  him,  and  then  he  is  liable  as 
an  actual  trespasser  and  to  the  extent  of  his 


own  misconduct :  Sutherland  v.  Ingatls,  63  M. 
620. 

154.  A  levy  ou  property  of  a  stranger  to 
the  process  is  a  trespass,  though  the  writ  is 
valid :  Weber  v.  Henry,  16  M.  899 ;  Heyman  v. 
Covell,  86  M.  157. 

155.  A  levy  on  specific  partnership  chattels 
of  an  attachment  against  one  partner  only  is 
a  trespass :  Haynes  v.  Knowles,  36  M.  407. 

166.  Where  one  who  has  purchased  chattels 
subject  to  a  levy  seizes  them  while  under  the 
levy,  such  seizure  is  a  trespass :  Nelson  v.  Fer- 
ris, 80  M.  497. 

157.  Trespass  will  not  lie  for  a  sheriffs 
entry  to  make  a  levy  if  a  judgment  in  trover 
has  already  been  recovered  against  him  for 
the  conversion  of  the  property  taken  thereon: 
Finn  v.  Feck,  47  M.  208. 

As  to  the  liability  of  officers  in  trespass,  the 
immunity  of  judicial  action  and  protection  by 
process,  see  Officers,  VI,  (b). 

158.  In  trespass  for  taking  away  personal 
property,  a  judgment  in  replevin  may  be 
shown  in  mitigation  of  damages:  Briggs  v. 
Hilburn,  40  M.  512. 

159.  In  case  of  such  trespass  committed 
under  a  false  pretext  of  judicial  proceedings' — 
as  here,  under  a  chattel  mortgage  that  has 
ceased  to  be  valid — plaintiff  may  recover 
exemplary  damages  for  personal  indignities 
towards  him :  Ibid. 

As  to  damages  from  trespass  by  unlawful 
levy,  see  Damages,  g§  102,  108,  180. 


TRESPASS  OS  THE  CASE. 
See,  also,  Trespass. 

As  to  Libel,  Malicious  Prosecution,  Se- 
duction, Slander,  see  those  titles. 

1.  An  action  on  the  case  furnishes  the  rem- 
edy  where  no  specifio  remedy  is  given  for  an 
injury  complained  of:  Stout  v.  Keyes,  2  D. 
184. 

2.  Injury  done  will  not  support  an  action 
on  the  case ;  there  must  be  concurrent  wrong : 
Macomber  v.  Nichols,  84  M.  212. 

8.  Case  is  the  proper  form  of  action  where 
the  injury  is  consequential  and  not  direct: 
Barry  v.  Peterson,  48  M.  263. 

4.  Prior  to  H.  S.  §  7759,  case  would  not  lie 
for  a  wrongful  taking  of  property,  the  injury 
being  direct  and  immediate :  Delevan  v.  Bates, 
1  M.  97. 

5.  The  action  for  malicious  prosecution  is 
now  simply  in  case:  Hamilton  v.  Smith,  89 
M.  222. 

6.  Case  seems  to  be  the  proper  action  for 
loss  by  a  carrier  of  baggage  which,  with  its 


Digitized  by 


Google 


666 


TRESPASS  ON  THE  CASE  — TROVER. 


owner,  was  carried  free:  Flint  <&  P.  M.  B.  Co. 
v.  Weir,  87  M.  111. 

7.  Case  is  the  proper  action,  under  our  stat- 
ute, for  waste:  Lee  v.  Payne,  4  M.  106. 

As  to  who  may  sue  or  be  sued  in  case  for 
waste,  see  Waste,  §§  10-12. 

8.  Case  is  the  proper  action  for  damages 
from  unlawful  sales  of  liquor  to  plaintiffs 
husband,  etc. :  Friend  v.  Dunks,  87  M.  25,  89 
M.733. 

9.  Case  sustained  for  damages  to  property 
communicated  by  infection :  Eaton  v.  Winnie, 
20  M.  1S6. 

10.  And  for  damages  to  one's  wagon  and 
sleigh  from  loads  of  stone  deposited  by  de- 
fendant in  a  public  highway  through  which 
plaintiff  had  to  drive  to  reach  his  own  prem- 
ises: Green  v.  Belitz,  34  M.  512. 

10a.  And  for  injuries  resulting  from  a  collis- 
ion of  vehicles  caused  by  defendant's  negli- 
gence: Bradford  v.  Ball,  38  M.  673. 

11.  And  for  damages  caused  by  snow 
thrown  from  defendant's  premises  upon  plaint- 
iffs by  the  former's  order :  Barry  v.  Peterson, 
48  M.  263. 

12.  Where,  after  plaintiff  in  replevin  had 
given  bond,  the  property—  a  buggy — was  deli  v- 
ered  to  her  by  the  officer,  and  she  seated  her- 
self therein,  whereupon  defendant  ordered  her 
to  leave,  and  on  her  refusing  had  men  take  it 
and  draw  her  about  in  it  through  the  streets, 
and  afterwards  carried  it  off,  he  was  held  liable 
in  case  for  injury  and  conversion:  Ford  v. 
Bushor,  48  M.  584. 

13.  A  creditor,  misled  by  the  fraudulent 
representations  of  his  debtor  as  to  the  terms 
upon  which  he  had  compromised  with  his 
other  creditors,  compromised  with  him.  After- 
wards, upon  discovering  the  fraud,  he  brought 
suit  Held,  that  by  retaining  the  money  re- 
ceived he  barred  himself  from  suing  in  as- 
sumpsit, but  could  sue  in  case  (as  to  the  meas- 
ure of  recovery,  see  Damages,  §  255):  Walsh 
v.  Sisson,  49  M.  423. 

14.  Destruction  of  the  freehold,  as  by  the 
washing  away  of  land,  is  an  injury  for  which 
no  one  but  the  owner  of  the  inheritance  can 
recover:  Anderson  v.  Thunder  Bay  River 
Boom  Co.,  57  M.  216. 

15.  In  an  action  on  the  case  for  the  disturb- 
ance of  rights  held  under  a  contract  of  lease, 
any  one  who  has  rights  of  possession  derived 
from  the  lease  can  sue  for  their  disturbance 
and  recover  his  actual  damages:  Ives  v.  Will- 
iams, 58  M.  686. 

16.  A  purchaser  of  lands  at  a  mortgage  sale, 
after  his  title  is  perfected  by  failure  of  the 
mortgager  to  redeem,  may  maintain  an  action 
on  the  case  for  an  injury  done  to  the  estate 


maliciously,  and  with  knowledge  of  his  rights, 
by  the  cutting  and  carrying  away  growing 
timber,  after  the  purchase  and  before  the  time 
for  redemption  expired:  Stout  v.  Keyes,  2  D. 
184 

17.  Where  plaintiff  claims  that  defendant 
has  failed  in  the  performance  of  an  undertak- 
ing to  become  co-signer  of  a  note  and  to  pay 
the  same  at  maturity,  in  consideration  of 
which  promise  plaintiff  signed  it,  case  is  not 
the  proper  action ;  the  incidents  of  case  and 
assumpsit  differ  in  several  important  respects, 
especially  concerning  joinder  of  parties  and 
set-offs:  Potter  v.  Brown,  85  M.  274. 

IS.  A  count  alleging  that  defendants 
"  falsely  and  fraudulently  "  represented  a  note 
held  by  them,  and'  given  in  exchange  for 
plaintiffs  property,  to  be  good  and  the  maker 
responsible,  implies  a  scienter,  is  a  count  in 
case,  not  in  assumpsit,  and  may  be  joined  with 
one  in  trover:  Beebe  v.  Knapp,  28  M.  58. 

19.  Where  a  party  who  has  been  induced 
to  exchange  personalty  by  means  of  a  false 
warranty  of  the  property  received  sets  out  in 
his  declaration  the  false  warranty  as  the  means 
whereby  be  was  injured,  and  avers  a  breach, 
his  pleading  may  be  held  one  in  case  if  the  es- 
sentials of  that  action  appear :  Carter  v.  Glass, 
44  M.  154. 

As  to  the  pleadings  in  case,  Bee,  further, 
Pleadings,  §§  282-256,  519-546. 

20.  A  parol  license  is  a  defence  to  an  action 
of  trespass  on  the  case:  MUlerd  v.  Beeves,  1 
M.107. 

As  to  the  damages  in  trespass  on  the  case, 
see  Damages. 

That  judgment  in  case  is  not  evidence  of 
title  to  land,  see  Evidence,  §  281. 


TRTAT,. 

In  civil  actions  in  circuit  courts,  see  Prac- 
tice. 

In  other  proceedings  and  courts,  see  the  ref- 
erences under  this  heading  in  the  Index. 


TBOVER. 

L  Right  of  action;  conykbsion. 

(a)  What  constitutes  conversion. 

(b)  When  and  for  what  trover  list, 

(c)  Who  can  maintain  trover. 

(d)  Who  are  liable. 

(e)  Demand  and  refusal. 
n.  Pleading.  , 

(a)  The  declaration. 

(b)  Plea  and  notice. 
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HI.  Evidence. 
IV.  Instructions. 
V.  Vebdict. 

VI.  Damages;  mitigation. 
VII.  Judgment  and  its  effect. 

As  to  waiver  of  trover  and  suit  in  assump- 
sit, see  Assumpsit,  II. 

When  trover  barred  by  judgment  in  re- 
plevin, see  Replevin,  §§  888,  884. 

I.  Eight  of  action;  oonvebsion. 
(a)  What  constitutes  conversion. 

1.  The  effect  of  a  wrongful  act  by  which 
another  is  deprived  of  his  property  is  what 
constitutes  the  conversion;  the  intention  is 
of  little  consequence  except  when  malicious : 
Gibbons  v.  Farveell,  63  M.  344. 

2.  Conversion  is  not  necessarily  the  com- 
plete and  absolute  deprivation  of  the  prop- 
erty, but  may  be  a  partial  or  temporary  dep- 
rivation, the  owner  retaining  possession  or 
regaining  it;  the  difference  is  only  a  question 
of  damages,  which,  in  the  latter  case,  are  usu- 
ally less  than  the  whole  value  of  the  property : 
Daggett  v.  Davis,  58  M.  85. 

3.  Until  timber  has  become  personalty  by 
severance  from  the  soil  it  is  not  subject  to 
conversion,  and  when  severed  a  conversion 
may  be  charged  as  taking  place  where  it  is 
sold  or  otherwise  disposed  of  or  appropriated, 
as  well  as  on  the  first  removal:  Greeley  v. 
StUson,  27  M.  153. 

4.  The  owner  of  land  from  which  timber  is 
cut  may  treat  the  removal  of  the  logs  from 
his  land  as  a  conversion,  or  the  time  when 
such  logs  are  manufactured  into  lumber  in  an 
adjoining  county  may  be  treated  as  the  period 
of  conversion:  Final  v.  Backus,  18  M.  218. 

5.  Where  the  grantee  of  land  knows  that 
the  timber  has  been  sold  to  another  with  the 
right  to  take  his  own  time  to  remove  it,  such 
grantee  converts  it  if  he  cuts  the  timber  down 
without  giving  notice :  Wood  v.  Elliott,  61  M. 
320. 

6.  A  removal  of  a  growing  crop  by  one  who 
had  bought  the  land  at  a  probate  sale  with 
knowledge  of  the  rights  of  another  in  the 
crop  was  held  to  be  a  conversion:  Weldon  v. 
Lytle,  58  M.  1. 

7.  Where  there  have  been  several  unlawful 
sales  on  executions  against  the  same  party,  he 
may  treat  each  as  a  conversion  and  is  not  re- 
quired to  consolidate :  Wheeler  v.  Wallace,  58 
M.  864. 

8.  It  is  a  conversion  for  the  vendor  of  chat- 
tels, after  receiving  part  of  the  purchase 
price,  to  sell  them  to  a  third  person  on  the 


failure  of  the  first  purchaser  to  take  them 
away  promptly  at  the  time  fixed:  Bowser  v. 
Birdsell,  49  M.  5. 

9.  Property  which  is  taken  out  from  the 
operation  of  a  chattel  mortgage  by  the  mort- 
gager's fraudulent  contrivance  is  wrongfully 
converted  (see  Capias  ad  Resp..  §  19) :  Hicks's 
Case,  20  M.  "280. 

10.  A.  contracted  with  B.  for  wood,  to  be 
placed  on  the  premises  of  a  railway  company, 
and  to  be  inspected  by  the  company's  inspector, 
but  to  remain  B.'s  until  paid  for.  A.  then 
contracted  with  the  company  to  deliver  them 
a  large  amount  of  similar  wood,  and  the  com- 
pany's agent,  with  his  co-operation,  appro- 
priated B.'s  wood  delivered  but  not  paid  for. 
Held,  a  conversion:  Carroll  v.  McCleary,  19 
M.  98. 

11.  A  paving  company  that  had  forfeited 
its  contract  left  sand  in  the  street  it  had  agreed 
to  pave,  which  sand  was  used  by  another  con- 
tractor —  though  the  city  did  not  sell  it  to 
him  —  in  finishing  the  job.  Held,  that  there 
was  no  conversion  by  the  city:  Detroit  v. 
Michigan  Paving  Co.,  38  M.  858. 

12.  The  conversion  of  a  certificate  of  stock 
is  a  conversion  of  the  stock  where  by  means 
of  it  the  value  of  the  stock  is  realized :  Morton 
v.  Preston,  18  M.  60. 

13.  Withholding  possession  of  a  certificate 
of  stock  cannot  amount  to  a  conversion  of  the 
stock  itself  so  long  as  the  certificate  is  not  in- 
dorsed ;  but  it  may  amount  to  a  technical  con- 
version of  the  certificate:  Daggett  v.  Davis, 
58  M.  85. 

14.  Where  a  defendant  disposes  of  prop- 
erty for  his  own  use  it  amounts  to  a  conver- 
sion, whether  he  was  tenant  in  common  with 
the  plaintiff  of  the  property  or,  otherwise: 
Webb  v.  Mann,  8  M.  189 ;  Tolan  v.  Hodgeboom, 
38  M.  624 

15.  Where  a  tenant  in  common  of  grain 
denies  that  his  co-tenant  has  any  rights  and 
refuses  to  give  up  any  portion  to  him,  there 
is  a  conversion :  Fiquet  v.  Allison,  12  M.  328; 
McLaughlin  v.  Salley,  46  M.  219. 

16.  And  this  is  true  a  fortiori,  where  the 
tenancy  in  common  was  only  created  for  the 
purpose  of  agency ;  as  where  wheat  is  stored 
by  plaintiff  in  defendant's  elevator :  Erwin  v. 
Clark,  13  M.  10. 

17.  Where  a  tenant  in  common  of  an  in- 
divisible chattel  holding  possession  thereof 
claims  sole  ownership  and  refuses  to  allow  his 
co-tenant  to  hold  at  all,  this  is  a  conversion, 
and  trover  lies:  Bray  v.  Bray,  80  M.  479; 
Grove  v.  Wise,  89  M.  161. 

18.  Where  one  co-tenant  was  bound  to  the 
other  by  contract  to  deliver  and  divide  joint 
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property  at  a  certain  place,  but  appropriated 
it  to  bib  exclusive  use,  and  under  circum- 
stances which  rendered  a  division  and  delivery 
in  the  manner  agreed  upon  impracticable, 
held,  that  it  amounted  to  a  conversion  and 
that  trover  would  lie:  Ripley  v.  Davis,  15 
M.  75. 

19.  A.  and  B.  agreed  that  B.  should  bow 
A.'s  land  and  harvest  and  haul  to  market  such 
part  of  the  produce  as  A.  should  direct;  and 
as  to  a  crop  already  planted  B.  agreed  to  "  put 
the  produce  in  market,"  and  was  to  receive 
half  the  proceeds  when  it  should  be  sold.  It 
was  also  agreed  that  neither  should  dispose 
of  undivided  common  property  without  the 
other's  consent.  B.  sold  a  portion  of  the  crop, 
and  stored  a  portion  in  a  third  person's  gran- 
ary without  A's  consent.  Held,  that  there 
was  a  conversion,  and  that  A.  was  entitled  to 
recover  one-half  the  market  value  at  the  time 
and  place  of  the  conversion :  Baylis  v.  Cronk- 
ite,  89  M.  413. 

20.  A  refusal  to  deliver  property  received 
in  store  at  the  bailor's  risk,  "  to  be  paid  when 
called  for,"  is  a  conversion:  Bates  v.  Stansel, 
19  M.  91. 

21.  Where  one  who  has  a  lien  on  goods 
leaves  them  with  his  bailee,  who  ships  them 
against  his  directions,  this  is  a  conversion;  and 
the  owner's  orders  to  ship  them  would  not 
justify  the  bailee  though  they  might  affect  the 
question  of  damages:  Edwards  v.  Frank,  40 
M.  016. 

22.  Where,  on  demand  and  presentation  of 
the  check  he  has  given  therefor,  the  proprietor 
of  a  skating  rink  neglects,  simply  for  the  rea- 
son that  he  cannot  find  them,  to  deliver  skates 
which  be  has  taken  in  charge,  there  is  a  con- 
version for  whioh  trover  lies:  Donlin  v. 
McQuade,  61  M.  275. 

23.  Where  one  who  contracted  to  buy  a 
cabinet  organ  bound  himself  to  keep  the  organ 
in  his  possession  as  the  property  and  subject 
to  the  directions  of  the  vendor  until  it  was 
paid  for,  afterwards,  upon  separating  from 
his  wife,  gave  the  organ  to  her,  held,  a  con- 
version for  which  he  would  be  liable  in  trover 
to  the  vendor  for  the  amount  still  due  on  the 
contract:  Johnston  v.  Whittemore,  27  M.  468. 

24.  Where  leased  property  was  left  with 
the  lessor's  assent  in  possession  of  the  lessee 
beyond  his  term,  and  there  is  no  evidence  that 
it  was  demanded  or  distinctly  refused,  notice 
by  the  lessee  to  the  lessor  that  the  latter  must 
remove  the  property  or  be  charged  rent  is 
equivalent  to  an  offer  to  deliver  it,  and  rebuts 
the  presumption  of  conversion  by  the  lessee; 
and  this  also  where  such  notice  is  not  given 
directly  to  the  lessor,  but  to  a  third  person 


who  communicates  it  to  him:  Thompson  v. 
Moesta,  37  M.  182. 

26.  Where,  without  authority  therefor,  the 
bailee  of  a  note  delivers  it  to  the  maker  for 
destruction,  there  is  a  conversion:  Busks  «. 
Lyle,  46  M.  488. 

26.  A  agreed  to  sell  lands  to  B.  to  be  trans- 
ferred to  C,  and  took  from  D.,  who  had 
agreed  to  become  security  for  B.,  his  note  for 
the  purchase  price,  on  the  understanding  that 
the  note  should  be  returned  and  the  deed  de- 
stroyed if  the  sale  to  C.  did  not  occur.  The 
sale  was  not  effected,  and  D.  tendered  the  deed 
to  A.  and  demanded  his  note,  but  tender  and 
demand  were  refused,  A  having  discounted 
the  note  and  used  the  proceeds.  Held,  that  A 
had  only  a  conditional  title  to  the  note,  and 
that  a  sale  by  him  was  a  conversion,  rendering 
him  liable  in  trover:  Brown  v.  St.  Charles,  66 
M.71. 

27.  Delivery  by  a  carrier  of  goeds  to  a  third 
party  without  the  consent  of  the  consignor  or 
consignee  is  a  conversion  and  renders  the  car- 
rier liable  in  trover :  Gibbons  v.  Farweli,  63  M. 
844. 

28.  An  officer  is  liable  for  conversion  who 
levies  on  property  not  belonging  to  the  defend- 
ant in  the  writ,  inventories  it,  has  it  appraised, 
takes  possession  of  the  key  to  the  building  in 
which  it  is  stored  and  subjects  it  completely 
to  his  control:  Cook  v.  Hopper,  28  M.  511. 

29.  A  sale  on  execution  without  removal  of 
personal  property  belonging  to  a  third  person  is 
a  conversion :  Scudder  v.  Anderson,  54  M.  123. 

30.  Plaintiff  sued  defendant  in  trover  for 
selling  on  a  tax-warrant  a  quantity  of  hay, 
which  she  claimed  as  her  own,  to  satisfy  a  tax 
assessed  against  her  husband.  Defendant  took 
no  possession  of  the  hay,  but  advertised  and 
sold  it  in  the  mow  and  left  it  there.  Held,  no 
conversion :  Mills  v.  Van  Camp,  41  M.  645. 

31.  Judgment  in  trover  for  conversion  is 
sustained  by  a  finding  that  defendant,  in  mak- 
ing a  levy  as  sheriff  upon  wheat  belonging  to 
plaintiff's  father-in-law,  had  taken  away  part 
of  a  common  mass  and  put  the  rest  in  an- 
other bin  after  being  warned  by  plaintiff  that 
he  had  wheat  there  which  must  not  be  taken: 
Behler  v.  Drury,  51  M.  111. 

32.  Retention  of  fees  from  the  proceeds  of 
a  wrongful  levy  is  a  conversion :  Bringard  v. 
SteUtcagen,  41  M.  54. 

88.  And  crediting  to  plaintiff  the  proceeds 
of  such  a  levy  is  no  bar  to  trover  for  such  con- 
version: Ibid. 

84.  A  town  treasurer's  refusal  to  pay  over 
public  moneys  in  his  hands  upon  proper  de- 
mand at  the  expiration  of  his  term  is  a  con- 
version: Monroe  v,  Whipple,  56  H.  516. 
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35.  A  conversion  is  not  excused  by  the  sub- 
sequent taking  of  the  property  from  defend- 
ant on  an  attachment  against  plaintiff:  Erie 
Preserving  Co.  v.  Witherspoon,  40  M.  877. 

(b)  For  what  trover  list. 

86.  Trover  or  case  rather  than  assumpsit  is 
the  proper  remedy  against  a  gratuitous  bailee 
of  bonds  who  delivers  them  without  receiving 
anything  therefor  to  a  third  party  claiming 
title:  Barnum  v.  Stone,  37  M.  833. 

37.  Trover  lies  for  the  conversion  of  a 
promissory  note :  Rose  v.  Lewis,  10  M.  483. 

38.  Or  of  a  note  payable  in  chattels:  Hicks 
v.  Lyle,  46  M.  488. 

39.  Trover  lies  for  conversion  of  shares  of 
stock :  Morton  v.  Preston,  18  M.  60.  Or  for 
conversion  of  a  stock  certificate :  Ibid. ;  Dag- 
gett v.  Davis,  68  M.  35. 

40.  Trover  lies  to  recover  the  value  of 
goods  obtained  from  plaintiff  by  false  repre- 
sentations recklessly  made,  without  knowing 
of  their  truth  or  falsehood,  for  a  fraudulent 
purpose:  Beebe  v.  Knapp,  28  M.  68. 

41.  Trover  lies  for  goods  obtained  by  de- 
fendant through  fraud  or  deceit  practiced  on 
plaintiff;  and  plaintiff  need  not  have  ac- 
cepted every  statement  as  literally  true  or 
count  on  any  precise  words.  And  fraud  out- 
side of  any  written  statement  made  may  be 
considered  by  the  jury :  Heineman  v.  Steiger, 
64M.282. 

42.  Trover  lies  to  recover  the  value  of  wheat 
received  by  the  proprietor  of  an  elevator  to 
be  stored  in  common  bins  under  a  contract  to 
redeliver  on  return  of  the  receipt  properly  in- 
dorsed :  Erwin  v.  Clark,  18  M.  10. 

43.  Trover  will  not  lie  for  an  animal  taken 
damage  feasant  and  held  by  the  distrainor 
where  there  is  no  public  pound,  and  if  notice 
is  given  as  required  by  H.  S.  g  8363,  or  is 
waived  by  the  owner's  conduct:  Norton  v. 
Hockey,  46  M.  460. 

44.  Where  machinery  is  sold  to  be  set  up 
in  a  mill,  but  with  a  stipulation  that  title  shall 
not  pass  until  it  is  paid  for,  and  without  the 
vendor's  knowledge  it  is  so  attached  to  the 
realty  as  to  make  it,  under  ordinary  circum- 
stances, a  fixture,  and  before  it  is  paid  for  the 
property  is  sold  to  some  person  who  had  suffi- 
cient knowledge  of  the  owner's  claim  to  put 
him  on  inquiry,  trover  will  lie  for  the  conver- 
sion of  the  machinery :  IngersoU  v.  Barnes,  47 
M.104. 

46.  Trover  for  conversion  will  not  lie 
against  one  who  without  notice  has  purchased 
real  property,  a  part  of  which  had  been  sold 
to  the  lessees  of  bis  vendor  as  personalty,  with 


a  stipulation  that  title  should  not  pass  until  it 
was  paid  for,  but  which  had  been  allowed  to 
be  made  a  part  of  the  realty.  So  held  where 
a  man  bought  a  mill  without  notice  that  the 
water-wheels  were  subject  to  such  an  arrange- 
ment :  Knowlton  v.  Johnson,  37  M.  47. 

46.  Trover  does  not  lie  on  the  refusal  to 
surrender  property  which  plaintiff  himself  has 
annexed  to  the  freehold  intending  it  to  be  a 
fixture.  So  held  where  a  dealer  in  gas-manu- 
facturing machines  had  caused  one  to  be 
placed  in  a  house  which  he  afterwards  found 
belonged  to  the  wife  of  the  man  who  con- 
tracted that  the  machine  should  be  placed 
there:  Morrison  v.  Berry,  43  M.  880. 

47.  Where  ties  were  taken  and  used  by  the 
subcontractor  for  building  a  railroad,  and  the 
road  was  in  use  before  it  was  delivered  to 
the  company,  the  owner  of  the  ties,  after  wait- 
ing until  they  had  become  realty,  cannot  bring 
trover  against  the  company  as  for  their  con- 
version: Detroit  <t  B.  C.  B.  Co.  v.  Busch,  43 
M.671. 

48.  One  who  builds  a  house  on  land  held 
by  him  under  a  partly-performed  parol  con- 
tract for  purchase,  and  who  rents  it  to  a  ten- 
ant, cannot  treat  it  as  personalty  and  bring 
trover  as  for  conversion  against  a  third  party 
who  ousts  the  tenant  under  claim  of  title: 
Bracelin  v.  McLaren,  60  M.  837. 

49.  A.  sold  logs  to  B.'s  agent  under  a  con- 
tract that  title  should  not  vest  in  B.  before 
payment,  and  then  having  put  B.'s  mark  on 
the  logs  be  delivered  them  to  the  agent.  They 
were  mingled  in  a  boom  company's  boom  with 
logs  similarly  marked  bought  from  other  par- 
ties, from  which  boom  a  greater  quantity  of 
logs  was  delivered  to  B.  than  was  sold  by  A., 
and  the  logs  remaining  could  not  be  identified 
as  those  which  A.  sold.  The  agent  having 
failed  in  his  payments,  A.  notified  defendant 
that  he  had  rescinded  the  contract  and  that  he 
claimed  the  logs.  Held,  that  A.  could  not 
hold  the  boom  company  liable  in  trover  for 
logs  delivered  to  B.  after  such  notice,  or  for  a 
pro  rata  share  of  all  the  logs  bearing  B.'s 
mark  that  were  afloat  that  year  and  became 
mingled  in  defendant's  boom,  for  by  plac- 
ing B.'s  mark  on  the  logs  A  waived  the  con- 
tract clause  retaining  title ;  and  furthermore, 
in  trover  it  is  necessary  to  identify  the  prop- 
erty claimed  in  the  declaration :  Hance  v.  Tit- 
tabawassee  Boom  Co.,  70  M.  337. 

50.  A.  by  mistake  cut  logs  on  B.'s  land  and 
mixed  them  with  his  own.  B.  subsequently 
sorted  out  a  quantity  equal  to  what  had  been 
taken  from  his  land,  and  put  his  brand  on 
them  in  addition  to  A's.  Defendant,  a  boom 
company,  under  the  usual  contract  with  A., 
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ran  all  the  logs  down  stream,  and  on  B.'s  de- 
mand delivered  to  him  the  double-branded 
logs.  Held,  that  as  A.,  though  an  innocent 
trespasser,  acquired  no  property  in  B.'s  logs, 
and  as  he  had  no  lien  on  them  for  the  labor 
and  expense  of  cutting  and  transporting  them, 
and  as  the  conversion  of  trees  into  logs  does 
not  change  the  title  to  the  property  or  destroy 
its  identity,  he  could  not  hold  defendant  liable 
in  trover:  (Sates  v.  Rifle  Boom  Co.,  70  M.  809 
(May  18,  '88). 

51.  A.  sold  timber  to  B.  to  be  cut  from  A.'s 
land,  and  by  the  contract  retained  a  lien  until 
payment.  B.  sold  shingles  manufactured  from 
timber  cut  under  this  contract  and  from  other 
timber  to  C,  who  bought  relying  on  B.'s  ap- 
parently exclusive  ownership  of  the  whole, 
which  reliance  was  warranted  by  A.'s  method 
of  dealing  with  B.  Under  such  circumstances 
A.  could  not  lawfully  seize  and  hold,  out  of 
the  common  mass  of  shingles  so  sold  to  C, 
the  quantity  called  for  by  his  timber,  and  was 
liable  in  trover  to  C.  if  he  did :  Foster  v.  War- 
ner, 49  M.  641. 

62.  As  to  the  liability  in  trover  of  one  whose 
logs  have  been  fraudulently  mixed  by  another 
with  his  own,  and  who  has  made  sale,  see 
Stephenson  v.  Little,  10  M.  488. 

fraudulent  intermixture  a  question  tor 
jury,  see  infra,  §  169. 

(c)  Who  can  maintain  trover. 

63.  Where  one  who  claimed  certain  prop- 
erty, which  an  officer  was  about  to  attach  as 
belonging  to  another,  first  told  the  officer  that 
if  he  attached  it  he  must  do  so  on  his  own  re- 
sponsibility, afterwards  said  that  he  would 
give  a  bond  for  the  release  of  the  property  and 
show  it  to  be  his  own,  and  still  later  said  that 
he  had  concluded  not  to  give  a  bond,  but 
should  replevy,  and  then  went  with  the  officer 
to  get  permission  to  leave  the  property  in  a 
certain  building,  and  helped  to  arrange  there- 
for, it  was  held  that  evidence  of  this  did  not 
prove  an  agreement  that  the  property  might 
be  attached,  and  that  the  title  should  after- 
wards be  tried  in  replevin,  but  that  the  claim- 
ant was  at  liberty,  notwithstanding  his  state- 
ments, to  bring  trover,  or  to  seek  any  other 
redress  than  that  proposed :  Cook  v.  Hopper, 
23  M.  511. 

64.  A  contract  provided  that  certain  attach- 
ment suits  between  the  parties  should  be  dis- 
continued and  the  attached  goods  consigned 
to  a  person  named,  who  should  deliver  them 
only  on  joint  order  signed  by  all  the  parties. 
The  suits  were  discontinued,  but  the  consignee 
declined  to  receive  the  goods,  and  the  former 


attaching  party  got  possession  of  them.  Held, 
that  as  the  goods  were  no  longer  under  attach- 
ment, and  could  not  be  held  under  the  con- 
tract, because  the  failure  of  the  bailee  to  act 
left  such  contract  inoperative,  trover  would 
lie  for  their  conversion :  Orr  v.  Keyes,  37  M. 
885. 

56.  In  trover  the  right  of  property  is  in 
issue ;  and,  to  sustain  the  action,  the  plaintiff 
must  prove  property  in  himself,  either  general 
or  special:  Stephenson  v.  Little,  10  M.  483. 

56.  To  entitle  plaintiff  to  recover  he  must 
show  (1)  property  in  himself,  and  a  right  of 
possession  at  the  time  of  conversion ;  and  (2) 
a  conversion  of  the  goods  by  defendant  to  his 
own  use :  Eureka  Iron,  etc.  Works  v.  Bresna- 
han,  66  M.  489. 

57.  Plaintiff  must  affirmatively  show  his 
ownership  and  right  of  immediate  possession : 
Kibble  v.  Lawrence,  51  M.  569. 

58.  One  who  has  a  present  right  of  posses- 
sion and  a  personal  interest  can  bring  trover; 
so  held  of  one  who  at  the  owner's  request  had 
advanced  money  to  pay  an  hotel-keeper's  lien 
on  a  boarder's  trunk,  which  payment  was  ac- 
cepted by  the  hotel-keeper,  who  placed  the 
trunk  at  plaintiffs  disposal,  but  subsequently 
sent  it  elsewhere:  Edwards  v.  Frank,  40  M. 
616. 

59.  One  who  had  neither  possession  nor  the 
immediate  right  to  it  cannot  maintain  trover: 
Axford  v.  Mathews,  48  M.  327;  Foster  v. 
Lumberman's  Mining  Co.,  68  M.  188  (Jan. 
12,  '88). 

60.  As  plaintiff  in  trover  must  have  had 
either  actual  possession  of  the  property  or  im- 
mediate right  to  it,  judgment  on  special  find- 
ings must  go  for  defendant  unless  such  pos- 
session or  facts  showing  such  right  are  found : 
Stevenson  v.  Fitzgerald,  47  M.  166. 

61.  Trover  is  not  an  equitable  action:  and 
to  maintain  it  plaintiff  must  show  his  right  of 
possession  to  property  described  in  the  dec- 
laration: Hance  v.  Tittabawassee  Boom  Co., 
70  M.  227. 

62.  Where  mortgagers  of  chattels  have  as- 
signed for  the  benefit  of  their  creditors,  the 
assignee  cannot  bring  trover  against  an  officer 
for  goods  seized  by  him  under  attachment 
while  they  were  in  the  mortgagee's  possession 
holding  adversely  to  the  assignee :  Axford  v. 
Mathews,  48  M.  827. 

63.  One  who  had  the  possession  of  per- 
sonal property  may  bring  trover  against  a 
mere  stranger,  and  the  latter  cannot  question 
his  right:  Cullen  v.  OHara,  4  M.  182. 

64.  The  possessor  of  personal  property  of 
an  intestate  may  maintain  trover  for  its  con- 
version against  a  wrong-doer,  or  one  having 
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no  better  right  than  himself;  and  it  the  pos- 
sessor die,  his  administrator  may  also  bring 
trover  for  a  conversion  of  the  property  taking 
place  after  his  intestate's  death,  and  prior  to 
his  own  appointment  as  administrator :  Ibid. 

65.  An  officer  who  has  levied  on  property 
by  virtue  of  a  judgment  and  execution  against 
the  owner  and  who  has  left  it  with  a  custodian 
has  a  sufficient  interest  to  enable  him  to  bring 
trover  for  its  conversion  against  one  who 
takes  it  away  under  a  claim  of  superior  right : 
Witherspoon  v.  Clegg,  42  M.  484. 

66.  It  teem*  that  one  who  receipts  to  a 
sheriff  for  property  seized  under  an  execution 
has  a  sufficient  interest  to  enable  him  to  main- 
tain trover  or  replevin  against  a  wrong-doer : 
Burkv.  Webb,  82  M.  178. 

67.  A  vendee  and  mortgager  permitted  by 
the  vendor  and  mortgagee  to  remain  in  pos- 
session of  the  chattels  sold  and  mortgaged 
may  maintain  trover  for  their  value  against 
a  trespasser,  and  the  latter  cannot  defend  by 
showing  that  the  mortgagee  has  the  right  of 
possession :  Parkhurst  v.  Jacobs,  17  M.  802. 

68.  Even  before  condition  broken  a  mort- 
gagee of  chattels  entitled  under  his  mortgage 
to  the  possession  thereof  can  maintain  trover 
for  their  conversion:  Grove  v.  Wise,  89  M.  181. 

69.  A  mortgagee  may  maintain  trover 
against  a  sheriff  who,  having  taken  the  mort- 
gaged chattels  on  attachment  or  execution 
against  the  mortgager,  sells  them  in  parcels ; 
such  a  sale  is  an  unlawful  conversion :  Worth- 
mgton  v.  Hanna,  28  M.  680;  Ganong  v.  Qreen, 
84  M.  488. 

70.  An  assignee  for  the  benefit  of  creditors 
can  maintain  trover  against  a  sheriff  for  the 
full  value  of  property  assigned  subject  to  valid 
mortgages  and  seized  by  defendant  on  attach- 
ments issued  after  the  assignment  was  made 
and  before  actual  filing  of  the  assignee's  bond : 
Coots  v.  Radford,  47  M.  87. 

71.  Where  chattels  owned  by  one  partner, 
but  used  by  the  firm  without  being  converted 
into  partnership  assets,  were  mortgaged  by 
the  other  partner  without  the  owner's  knowl- 
edge, and  were  sold  by  the  mortgagee  under 
the  mortgage,  a  former  mortgagee  from  the 
owner  can  maintain  trover  against  the  latter 
mortgagee  for  their  conversion:  Cutler  v. 
Hake,  47  M.  80. 

72.  The  vendee  in  a  bill  of  sale  made  by 
one  partner  of  the  partnership  property  to 
secure  his  individual  debts  cannot  maintain 
trover  where  the  other  partner  did  not  sanc- 
tion the  sale,  and  where  there  are  partnership 
debts  outstanding:  Kingsbury  v.  Tharp,  81  M. 
218. 

73.  One  cannot  maintain  trover  for  timber 


excepted  and  reserved  to  him  in  a  deed  on 
condition  that  he  remove  it  by  a  given  date, 
unless  he  proves  that  he  took  it  away  in  the 
time  limited :  Richards  v.  Tozer,  27  M.  451. 

74.  Creditors  to  whom  goods  have  been 
consigned  in  payment,  but  who  have  neither 
asked  for  nor  accepted  such  consignment, 
have  no  title  to  such  goods,  and  cannot  main- 
tain trover  against  a  third  person  for  their 
conversion :  Gibbons  v.  Farwell,  68  M.  288. 

75.  Defendants  in  replevin  may  maintain 
trover  for  the  value  of  property  not  found  on 
execution  issued  in  their  favor  for  its  return ; 
the  remedy  on  the  bond  is  not  exclusive: 
Smith  v.  Demarrais,  89  M.  14. 

76.  Defendant  in  replevin  may  bring  trover 
against  plaintiff  for  property  delivered  to  the 
latter  under  the  writ  if  the  replevin  suit  has 
abated  by  the  justice's  removal  from  his  town- 
ship: Kidder  v.  Merryhew,  82  M.  470. 

77.  One  who  has  title  to  goods  by  virtue  of 
a  voluntary  assignment  to  him  under  a  foreign 
insolvent  law  may  bring  trover  here  for  their 
value  against  his  assignor:  Burrows  v.  Keays, 
87  M.  480. 

76.  One  who  submits  peaceably  to  the 
seizure  of  goods  under  process  from  the  court 
of  bankruptcy  is  not  precluded  from  bringing 
trover  against  the  officer  who  seizes  them: 
Mathews  v.  Stewart,  44  M.  209. 

79.  An  executor  may  bring  trover  for  a 
conversion  of  his  testator's  goods  that  occurred 
but  was  not  sued  on  in  testator's  life-time: 
Rogers  v.  Windoes,  48  M.  628. 

80.  An  administratrix  is  not  estopped  from 
bringing  trover  for  conversion  of  stock  belong- 
ing to  the  estate  by  her  action  before  appoint- 
ment in  indorsing  the  certificate  of  such 
stock:  Morton  v.  Preston,  18  M.  80. 

81.  A  wife  may  bring  trover  for  the  value 
of  an  animal  belonging  to  her  husband  and 
exempt  from  execution  which  is  unlawfully 
sold  by  a  poundmaster :  Ingersott  v.  Gage,  47 
M.  121. 

82.  A  township  whose  treasurer  converts 
its  moneys  to  his  own  use  by  not  paying  them 
out  on  proper  demand  or  failing  to  surrender 
them  at  the  end  of  his  term  may  sue  him  in 
trover :  Monroe  v.  Whipple,  66  M.  516. 

88.  A  right  of  action  in  trover  for  conver- 
sion is  assignable :  Pinal  v.  Backus,  18  M.  218 ; 
Brady  v.  Whitney,  24  M.  154;  Grant  v.  Smith, 
26  M.  201 ;  Dayton  v.  Fargo,  45  M.  158,  155. 

84.  And  the  assignee  may  sue  in  his  own 
name:  Final  v.  Backus,  18  M.  218;  Grant  v. 
Smith,  26  M.  201 ;  Upham  v.  Dickinson,  88  M. 
888. 

86.  But  one  joint  wrong-doer,  having  paid 
the  injured  party's  claim,  cannot  take  from 
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him  an  assignment  of  his  right  of  action  and 
maintain  in  his  own  or  in  his  assignor's  name 
a  suit  for  the  amount  of  the  in  jury :  Upham 
v.  Dickinson,  88  M.  888. 

(d)  Who  are  liable. 

86.  An  outstanding  title  in  a  third  person, 
to  avail  as  a  defence  in  trover  brought  against 
a  trespasser,  must  be  such  as  to  displace,  repel 
or  exclude  the  right  asserted  by  the  action : 
Parkhurst  v.  Jacobs,  17  M.  802. 

87.  One  who  hired  a  horse  for  a  specified 
journey  and  drove  it  beyond  what  his  contract 
contemplated,  so  that  the  horse  died,  was  held 
in  trover  for  its  value:  Fisher  v.  Kyle,  27  M. 
454. 

88.  Otherwise  where  the  driving  was  within 
what  the  contract  contemplated  as  to  dis- 
tance, time,  etc. :  Ruggles  v.  Fay,  81  M.  141. 

89.  A  mortgagee  of  chattels  who  sells  them 
before  condition  broken  is  liable  in  trover  for 
not  restoring  them  upon  a  proper  tender  of 
the  amount  due:  Eslow  v.  Mitchell,  26  M. 
500. 

90.  A  mortgagee  of  chattels  who,  where 
only  one  instalment  of  bis  mortgage  is  due, 
sells  further  after  that  is  satisfied,  is  charge- 
able with  a  conversion:  Brink  v.  Freoff,  40  M. 
610,  44  M.  69. 

91.  A  vendee,  though  a  bona  fide  one,  is 
liable  in  trover  if  he  refuses  to  deliver  up  the 
goods  to  one  who  holds  a  mortgage,  of  which 
the  vendee  has  notice,  that  includes  them  as 
after-acquired  property :  American  Cigar  Co. 
v.  Foster,  86  M.  86a 

92.  Trover  will  not  lie  against  purchasers 
on  foreclosure  of  a  chattel  mortgage  where 
plaintiff  is  precluded  from  attacking  the  mort- 
gage, or  has  no  right  to  contest  the  possession : 
Lyle  v.  Palmer,  42  M.  814. 

93.  As  between  a  mortgagee  of  chattels  and 
a  second  mortgagee,  whose  mortgage  was  ex- 
ecuted after  possession  of  the  property  had 
been  surrendered  to  the  former,  a  sale  of  the 
property  upon  the  first  mortgage  does  not 
constitute  such  a  conversion  as  to  make  the 
first  mortgagee  liable  in  trover:  Grimes  v. 
Rose,  24  M.  416. 

94.  Any  parol  understanding  between 
mortgager  and  mortgagee  regarding  the  pos- 
session of  the  mortgaged  chattels  could  afford 
third  parties  who  had  unlawfully  converted 
the  property  no  protection  against  the  mort- 
gagee's action  of  trover:  Harvey  v.  He  Adams, 
82  M.  472. 

95.  A  contract  purchaser  of  land  who 
wrongfully  cuts  and  sells  timber  before  mak- 
ing full  payment  is  not  liable  in  trover  if  he 


makes  or  tenders  such  payment  before  suit: 
Haven  v.  Beidler  Manuf.  Co.,  40  M.  286. 

96.  In  trover  by  the  purchaser  against  the 
vendor  for  the  conversion  of  wood  and  timber 
sold  on  a  contract  providing  for  the  removal 
thereof  within  specified  periods,  a  finding  that 
the  vendor  sued  for  and  recovered  judgment 
against  the  purchaser  for  failure  to  perform 
the  contract,  which  judgment  was  paid, 
would  support  a  judgment  for  the  purchaser 
for  the  value  of  the  wood  and  timber,  whether 
the  provisions  for  removal  were  a  covenant  or 
a  condition :  Green  v.  Bennett,  23  M.  464. 

97.  Where  an  iron  mine  has  been  sold  on 
execution,  one  who  buys  from  the  execution 
debtor  ore  taken  out  during  the  period  in 
which  such  debtor  is  allowed  to  hold  posses- 
sion after  sale  is  not  liable  in  trover  to  the 
execution  purchaser  unless  the  removal  of 
such  ore  was  an  injury  to  the  freehold,  and 
unless  he  was  connected  with  the  injury  by 
having  taken  part  in  some  act  of  wrong,  or 
was  chargeable  with  notice  of  facts  that  would 
have  divested  the  execution  defendant  of  his 
prima  facie  right  to  sell :  Ward  v.  Carp  River 
Iron  Co.,  47  M.  65,  50  M.  522. 

98.  A  common  carrier  who  obtains  posses- 
sion of  goods  wrongfully,  or  without  the 
owner's  express  or  implied  consent,  and  who 
on  demand  refuses  to  deliver  them  to  him,  is 
liable  in  trover  for  their  value :  Fitch  v.  New- 
berry, 1  D.  1. 

99.  Where  an  officer  of  court  has  authority 
to  make  a  sale,  e.  g„  a  receiver  or  assignee  in 
bankruptcy,  he  is  liable  in  trover  if  he  actu- 
ally makes  a  sale,  and  subsequently  refuses  to 
deliver  the  property  sold:  Ives  v.  Tregent,  29 
M.  890. 

100.  An  officer  who  replevies  the  property 
described  in  his  writ  from  another  than  the 
defendant  owning  and  holding  in  good  faith 
is  liable  in  trover:  Sexton  v.  McDowd,  38  M. 

14a 

101.  A.'s  and  R's  sheep  were  pasturing  in 
the  same  lot,  and  when  B.  had  his  son  C  re- 
move his  sheep  to  another  lot,  C.  carelessly 
removed  A.'s  sheep  also.  B.  refused  A. 's  re- 
quest to  help  separate  the  flocks,  and  after- 
ward caused  C.  to  remove  all  the  sheep  to  his 
farm,  still  refusing  to  separate  or  help  to 
separate  them.  A.,  having  thus  lost  his  sheep, 
may  recover  their  value  against  B.  dnd  C. 
jointly:  WUdey  v.  Cox,  25  M.  116. 

102.  The  assent  of  one  of  two  partners  to 
what  is  done  by  a  person  serving  an  execution 
in  favor  of  the  firm  is  presumptively  sufficient 
to  hold  both  partners  liable  as  for  conversion : 
Harvey  v.  McAdams,  82  M.  47a 

103.  Trover  will  lie  for  property  taken  under 
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a  void  judgment,  not  only  against  the  con- 
stable who  seized  it,  but  against  the  judgment 
creditors  if  they  took  part  in  the  proceedings 
after  judgment  So  held  where  the  creditors 
were  the  members  of  a  firm,  and  one  of  them 
received  the  property,  and  refused  to  give  it 
up,  while  the  other  declined  to  do  anything 
about  it,,  but  referred  the  owner  to  his  partner: 
Rolfe  v.  Dudley,  58  M.  208. 

104.  In  trover  against  a  plaintiff  and  his 
attorney  and  the  officer  in  an  attachment  suit 
for  a  wrongful  service,  by  their  joint  acts,  of 
the  writ  of  attachment  upon  a  stranger's  prop- 
erty, it  is  no  answer  to  their  joint  liability  that, 
had  the  taking  proved  justifiable,  the  officer 
only  would  have  had  rightful  possession :  Cook 
v.  Hopper,  28  M.  511. 

105.  The  officer  who  issues  process  is  not 
jointly  liable  for  conversion  with  another  offi- 
cer who  in  executing  such  process  disregards 
exemption  rights:  Bringard  v.  Stellwagen,  41 
M.54. 

When  trover  barred  against  joint  wrong- 
doer, see  Limitation  of  Actions,  §  84. 

(e)  Demand  and  refusal. 

106.  One  whose  property  is  sold  without 
his  authority  or  ratification  need  not  make 
formal  demand  before  suing  the  vendee :  Hake 
v.  Buett,  50  M.  89. 

107.  Trover  will  not  lie  without  demand 
for  goods  held  by  a  bonaflde  purchaser  under 
a  sale  made  in  apparent  conformity  to  a  gen- 
nine  chattel  mortgage:  Rodger*  v.  Brittain, 
89  M.  477. 

108.  If  a  lessor  assents  to  his  lessee's  hold- 
ing the  leased  property  over  his  term,  he  can- 
not bring  trover  against  him  for  its  conversion 
in  so  doing  without  first  withdrawing  his  as- 
sent and  demanding  the  property.  "Where  the 
mortgagee  of  such  property  told  the  lessor 
that  it  must  not  be  removed  from  the  lessee's 
possession  until  the  mortgage  was  reduced, 
and  the  lessor  said  "all  right,"  which  the* 
mortgagee  commudicated  to  the  lessee,  telling 
him  not  to  let  the  property  go,  it  was  held  that 
there  was  some  evidence  of  such  assent: 
Thompeon  v.  Moesta,  37  M.  183. 

109.  Where  a  purchaser  at  an  execution 
sale  of  land  has  full  notice  of  a  mortgagee's 
claim  to  machinery  in  a  mill  on  the  land  under 
a  mortgage  given  by  the  owner  of  the  land 
and  machinery  prior  to  the  levy  of  execution, 
no  demand  is  necessary  before  suing  for  the 
value  of  such  machinery  which  the  execution 
purchaser  has  converted  to  his  own  use :  Man- 
waring  v.  Jenison,  81  M.  117. 

110.  Where  a  demand  for  property  is  made 
Vol.  n— 43 


before  bringing  trover,  and  defendant  replies 
that  he  neither  admits  nor  denies  the  claim, 
and  shall  not  consent  to  plaintiff  taking  away 
property  nor  forbid  him  to  do  so,  there  is  a 
sufficient  refusal  to  establish  a  conversion :  In- 
gersoll  v.  Barnes,  47  ML  104. 

111.  Demand  and  refusal  do  not  of  them- 
selves constitute  a  conversion,  but  are  evi- 
dence thereof  for  a  jury :  Daggett  v.  Davie,  68 
M.85. 

112.  While  a  bona  fide  delay  for  the  pur- 
pose of  consideration  and  consultation  might 
shield  the  holder  of  goods,  yet  he  is  guilty  of 
conversion  if  he  detains  them  against  the  de- 
mand of  one  entitled  to  them  merely  for  the 
purpose  of  subjecting  such  party  to  the  delay 
of  a  chancery  suit  without  security  against 
loss  or  destruction  of  the  property:  Flannery 
v.  Brewer,  60  M.  509. 

II.  Pleading. 

(a)  The  declaration. 

118.  A  declaration  in  trover  need  not  set 
forth  the  precise  nature  or  evidence  of  plaint- 
iffs title  or  interest — as,  for  example,  a  chattel 
mortgage  whereunder  be  claims:  Harvey  v. 
McAdams,  83  M.  473. 

114.  A  declaration  in  trover  by  a  mort- 
gagee need  not  allege  that  the  mortgager  was 
insolvent  or  that  plaintiff  had  no  other  secu- 
rity: Worthington  v.  Banna,  38  M.  680. 

115.  A  declaration  in  trover  against  an  of- 
ficer for  the  value  of  exempt  goods  levied 
upon  most  set  forth  the  facts  showing  the 
property  to  be  exempt  (H.  S.  §  7848):  MeCoy 
v.  Brennan,  81  M.  883. 

116.  A  declaration  in  trover  by  a  sheriff 
against  one  who  has  receipted  to  him  for  prop- 
erty taken  on  execution  need  not  allege  that 
the  execution  was  in  full  force  and  effect 
when  the  demand  for  the  property  was  made : 
Burk  v.  Webb,  83  M.  178. 

117.  A  declaration  in  trover  for  the  con- 
version of  a  certificate  of  stock  may,  it  teems, 
count  upon  the  conversion  of  the  shares  as 
well  as  of  the  certificate :  Daggett  v.  Davis,  68 
M.85. 

1 18.  In  trover  by  an  assignee  for  the  bene- 
fit of  creditors  against  his  assignor  for  the 
value  of  certain  promissory  notes  covered  by 
the  assignment  but  retained  by  the  assignor, 
the  declaration  stated  the  facts  and  described 
the  notes  as  divers  promissory  notes  against 
sundry*  persons  and  in  various  amounts  of 
great  ^*Jne,  to  wit,  of  the  value  of  $4,000. 
Held,  tb|»t  the  description  was  certain  enough : 
Burrotei  v.  Keays,  87  M.  480. 
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119*.  Where  one  sues  in  trover  for  the 
value  of  property  with  which  defendant's 
false  representations  have  induced  him  to  part 
he  need  not  set  up  such  representations  in  his 
declaration :  Beebe  v.  Knapp,  28  M.  58. 

120.  A  declaration  in  trover  by  the  execu- 
tion purchaser  of  an  iron  mine  against  one 
who  had  bought  of  the  judgment  debtor  ore 
taken  from  the  mine  after  the  execution  sale, 
but  pending  the  time  allowed  for  redemption, 
etc,  must  allege  that  the  taking  of  the  ore 
injured  the  freehold:  Ward  v.  Carp  Miner 
Iron  Co.,  47  M.  85. 

121.  And  the  mere  allegation  that  the  exe- 
cution defendant  had  taken  out  forty  thou- 
sand tons  of  ore  to  the  injury  of  the  freehold, 
would  not  suffice  unless  it  was  also  alleged 
that  the  removal  of  the  specific  quantity 
(about  eight  thousand  tons)  sold  to  defendant 
injured  the  freehold:  Id.,  50  M.  523. 

122.  The  use  of  the  term  "  assignee,"  eta, 
after  plaintiffs  name  in  the  declaration,  held 
to  be  mere  descriptio  persona,  and  not  to  au- 
thorize the  construction  that  the  declaration 
purported  to  be  for  a  cause  of  action  that  had 
accrued  to  the  assignors  prior  to  the  assign- 
ment, and  claimed  to  have  been  passed  by  the 
assignment  to  plaintiff :  Bloom  v.  Sexton,  88 
M.  181. 

123.  A  count  in  trover  for  surplus  retained 
by  a  chattel  mortgagee  after  sale  may  be 
added  to  a  declaration  in  case  for  the  dam- 
ages arising  from  unlawful  conduct  in  fore- 
closing: Bears*  v.  Preston,  66  M.  11. 

124.  The  ordinary  count  in  trover  may  be 
joined  with  a  count  in  case  for  obtaining  the 
property  by  false  and  fraudulent  representa- 
tions: Beebe  v.  Knapp,  28  M.  53. 

12ft.  A  count  in  trover  and  one  in  case  for 
the  alleged  wrongful  taking  of  personal  prop- 
erty by  a  sheriff  for  the  debt  of  a  third  party 
can  be  joined,  and  it  is  error  for  the  court  to 
compel  an  election  on  the  trial  (by  two  jus- 
tices; the  other  two  concurring  in  the  result 
of  the  case):  Wait  v.  Kellogg,  68  M.  188. 

(b)  Plea  and  notice. 

128.  Where  a  plea  in  trover  contains  the 
substance  of  the  general  issue  and  a  good  no- 
tice it  is  sufficient :  Adams  «.  Kellpgg,  63  M. 
109. 

127.  Under  the  general  issue  in  trover  de- 
fendant may  show  property  in  a  third  pen- 
son,  though  plaintiff  was  in  possession:  Ste- 
phenson v.  Little,  10  M.  488. 

128.  Under  the  general  issue  in  trover  de- 
fendant may  prove  that  the  title  to  the  goods 
was  in  himself,  either  absolutely  as  general 


owner,  or  specially  as  bailee,  or  by  way  of 
lien:  Eureka  Iron,  etc  Works  v.  Bresnahan, 

66  M.  489. 

129.  In  trover  for  chattels  taken  in  attach- 
ment against  a  third  person  defendant  may, 
without  giving  special  notice  of  such  de- 
fence, attack  as  fraudulent  as  against  credit- 
ors a  chattel  mortgage  under  which  plaintiff 
claims :  though,  if  the  declaration  contains  a 
count  in  trespass  on  the  case  setting  out  his 
source  of  title,  sueh  a  notice,  it  seems,  is  nec- 
essary :  Ibid.    See  Wait  v.  Kellogg,  68  M.  188. 

180.  Where  an  assignee  brings  trover  for 
goods  taken  fat  attachment  against  his  as- 
signor, defendant  must,  with  the  general  issue, 
give  notice  of  his  attachment,  in  order  to  ad- 
mit evidence  of  justification  thereunder;  and 
none  but  attaching  or  judgment  creditors  can 
attack  the  validity  of  the  assignment:  Fry  v. 
Soper,  80  M.  727;  Frankel  v.  Coots.  41  M.  75. 

181.  In  trover  by  the  assignee  of  a  chattel 
mortgage  against  an  officer  who  levies  upon 
the  chattels  by  virtue  of  an  execution  against 
one  to  whom  the  mortgager  has  sold  the  chat- 
tels subject  to  the  mortgage,  it  is  not  neces- 
sary to  give  special  notice  of  justification 
under  the  judgment,  etc.:  McLaughlin  v. 
Smith,  45  M.  277. 

III.  Evidence. 

As  to  evidence  in  mitigation  of  damages, 
aee  infra,  §§  188-188. 

182.  In  trover  it  is  competent  for  defend- 
ant to  impeach  plaintiff's  right  of  action  by 
showing  that  the  title  to  the  property  was  in 
a  third  person  at  the  time  suit  was  brought: 
Stephenson  v.  Little,  10  M.  488;  Wettbrook  v. 
Miller,  64  M.  129;  Eureka,  etc.  Iron  Works 
v.  Bresnahan,  66  M.  489;  Seymour  v.  Peters, 

67  M.  415. 

188.  Where  defendant  was  not  a  mere 
wanton  trespasser  interfering  without  pre- 
tence of  right  with  plaintiffs  peaceable  pos- 
session, he  is  entitled  to  show  as  a  complete 
defence  that  the  title  and'the  right  of  imme- 
diate possession  were  in  a  third  person  when 
the  suit  was  brought:  Kibble  v.  Lawrence,  51 
M.  569. 

184.  An  officer  sued  in  trover  for  the  value 
of  property  seised  by  him  on  attachment  may 
show  in  defence  that  plaintiff  at  the  time  of 
the  seizure  had  parted  with  both  possession 
and  title  and  was  holding  as  agent  of  a  third 
person :  Stearns  v.  Vincent,  80  M.  209. 

135.  In  an  action  of  trover  the  nature  of 
plaintiffs  possession  can  be  inquired  into  on 
cross-examining  him:  Ibid. 

136.  In  trover   for   value  of  mortgaged 
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goods  seized  on  execution  against  the  mort- 
gager an  agreement  between  the  mortgager 
and  mortgagee  by  which  the  latter  was  en- 
titled to  immediate  possession  with  right  to 
hold  until  mortgage  was  due  or  paid,  was 
held  admissible  in  evidence :  Ganong  v.  Green, 
64  M.  488, 71  M.  1. 

187.  In  trover,  by  an  administrator  against 
a  son  of  the  deceased  who  had  carried  on  the 
l&tter's  farm  in  consideration  of  certain  prod- 
uce and  farm  property  that  was  claimed  to 
belong  to  the  estate  and  to  bare  been  con- 
verted by  the  defendant,  it  was  held  incum- 
bent on  the  plaintiff  to  show  definitely  that 
the  specific  property  belonged  to  the  estate ; 
also,  that  evidence  that  the  intestate  had,  years 
before,  owned  and  sold  a  horse  and  wagon, 
and  had  bought  a  farm  which  also,  nearly 
twenty  years  before,  he  had  sold,  buying  the 
farm  on  which  this  personalty  belonged  in  his 
-wife's  name  to  avoid  payment  of  his  debts, 
■was  neither  pertinent  nor  material,  at  least  in 
the  absence  of  any  showing  that  there  were 
any  creditors,  or  that  the  prosecution  was  in 
the  interest  of  creditors  who  were  in  position 
to  attack  the  conveyance :  HUl  v.  Chambers, 
8011.482. 

188.  Evidence  showing  the  continued  pos- 
session of  personal  property  at  a  homestead  by 
an  intestate's  widow  is  properly  admitted  as 
bearing  on  a  claim  that  it  was  converted  by  a 
son  of  deceased:  Howard  v.  Patrick,  48  M. 
131. 

189.  In  trover  for  a  wrongful  levy  defend- 
ant's motives  are  immaterial :  Allen  v.  Kinyon, 
41  M.  281. 

140.  In  trover  for  the  conversion  of  timber 
evidence  that  defendant,  before  cutting  the 
timber,  bought  the  land  from  one  claiming  to 
have  a  tax-title,  was  offered  to  show  that  de- 
fendant in  cutting  the  timber  honestly  sup- 
posed that  he  owned  the  land  and  was  acting 
in  good  faith.  Held  that,  as  punitory  damages 
were  not  sought  or  given,  but  only  the  value 
of  the  logs  at  the  place  to  which  defendant 
took  them,  the  rejection  of  such  evidence 
could  do  no  barm:  Grant «  Smith,  20  M.  201. 

141.  In  an  action  of  trover  for  the  conver- 
sion of  a  heifer  which  both  parties  claimed  to 
have  raised,  and  where  the  question  is  as  to 
identity,  it  is  competent  to  ask  a  witness  who 
has  testified  to  having  been  among  plaintiff's 
herd  of  cattle  for  two  or  three  years  as  to  their 
being  gentle  and  coming  about  people.  All 
such  other  facts  and  circumstances  or  charac- 
teristics, betides  color,  as  would  tend  to  throw 
light  on  the  identity  would  be  competent: 
De  Armond  v.  Neamnith,  82  M.  231. 

142.  One  sued  in  trover  for  the  conversion 


of  .hoops  may,  to  identify  and  prove  his  title 
to  them,  show  that  they  were  taken  from  cer- 
tain lands  and  that  he  was  the  owner  of  such 
lands.  This  does  not  bring  the  matter  of  title 
to  lands  in  question :  Hart  v.  Hart,  48  M.  175. 
148.  In  trover  for  converting  promissory 
notes  plaintiff  need  not  show  affirmatively  the 
value  of  the  notes.  If  they  were  worthless, 
that  is  to  be  shown  in  defence:  Burrows  v. 
Keays,  87  M.  480. 

144.  In  trover  the  value  of  the  property  in 
suit  only  is  material,  and  evidence  as  to  the 
value  of  other  property  described  in  the  bill 
of  sale  under  which  plaiDtiff  claims  title  is  in- 
admissible: Burrill  v.  Wilcox  Lumber  Co.,  05 
M.571. 

145.  In  trover  for  a  conversion  by  means 
of  an  execution  levy  and  sale,  the  concession 
on  the  trial  that  the  levy  was  legal  does  not 
preclude  objections  to  the  validity  of  the  Bale : 
Harvey  v.  McAdams,  82  M.  472. 

146.  In  trover  by  an  assignee  for  conver- 
sion of  property  levied  upon  by  defendant,  by 
virtue  of  executions  against  the  assignor,  evi- 
dence on  behalf  of  defendant  that  the  prop- 
erty levied  upon  was  held  and  sold  under  a 
prior  levy  is  admissible  to  show  that  defend- 
ant had  not  damnified  the  plaintiff  and  bad 
not  converted  the  goods;  so,  ateo,  is  evidence 
admissible  to  show  that  the  goods  levied  on 
were  held  and  sold  for  railroad  charges  which 
were  a  prior  lien:  Smith  v.  Mitchell,  12  M.  180. 

147.  In  an  action  of  trover  for  property 
sold  under  execution,  a  judgment  in  replevin 
rendered  in  favor  of  third  parties  against 
plaintiff  after  the  sale  was  held  inadmissible 
as  evidence  against  plaintiff :  Lansing  v.  Sher- 
man, 30  M.  49. 

148.  In  an.  action  for  the  conversion  pf  a 
portion  of  certain  wheat  by  one  of  the  parties 
to  a  contract  under  which  the  proceeds  of  its 
sale  were  to  be  shared,  evidence  that  the  barn 
containing  the  rest  had  been  burned  and  the 
other  party  had  received  the  insurance  was 
held  inadmissible :  Baylis  v.  Cronkite,  80  M. 
418. 

149.  In  trover  by  an  officer  against  persons 
who  bad  converted  a  growing  crop  which  he 
had  attached,  the  judgment  in  attachment  was 
admitted,  though  rendered  after  the  conver- 
sion, to  show  the  amount  of  plaintiff's  lien : 
Graver  v.  Buck,  84  M.  510. 

160.  A  defendant  sued  in  trover  for  tho 
value  of  a  cow  may  show  that  he  sold  the  cow 
by  parol  bargain  to  one  through  whom  plaint- 
iff claims  title,  upon  the  express  condition  that 
title  should  remain  in  defendant  until  pay- 
ment ;  that  nothing  had  been  paid,  and  that 
the  condition  of  sale  had  neither  been  per- 
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formed  nor  waived.  Such  conditional  sale 
could  only  be  proved  by  showing  what  was 
said  and  done  between  the  parties,  and  the 
fact  that  plaintiff  was  not  present  could  not 
affect  it:  Fifield  v.  Elmer,  25  M.  48. 

151.  In  an  action  of  trover  for  goods  claimed 
to  have  been  deposited  with  defendants  as 
warehousemen,  and  which  they  made  no 
claim  of  title  or  of  right  to  hold  for  any  third 
party,  an  inquiry  as  to  whether  plaintiff  pur- 
chased the  goods  with  her  own  money  is  irrel- 
evant to  the  issue:  Bissdl  v.  Starr,  82  M, 
297. 

152.  Neither  is  it  material  to  inquire 
whether  plaintiff  would  or  would  not  have 
sold  this  property  at  a  certain  price  at  auction ; 
the  answer  to  such  a  question  could  not  estab- 
lish the  measure  of  damages :  Ibid. 

153.  In  such  an  action  it  is  not  error  to  in- 
clude an  inquiry  of  one  of  the  defendants  as 
to  the  probability  of  their  having  delivered 
the  goods  by  mistake  to  some  one  else:  Ibid. 

154.  It  is  competent  in  a  suit  for  conver- 
sion to  give  evidence  tending  to  show  that  the 
defendant  had  received  the  goods  and  deliv- 
ered them  to  a  third  person;  also  that  they 
had  the  goods  about  the  time  they  were  de- 
manded by  the  plaintiff  and  did  not  deliver 
them  to  her,  but  denied  having  ever  received 
them:  Ibid. 

156.  In  trover  for  the  value  of  property 
taken  from  an  agent  of  the  plaintiff  on  a  writ 
of  attachment  at  the  suit  of  a  creditor  of  such 
agent,  the  question  is  as  to  the  ownership  of 
such  property,  and  all  facts  and  circumstances 
tending  to  show  the  agent's  attitude  toward 
the  property  at  the  time  the  plaintiff  in  trover 
claimed  to  have  bought  it  are  admissible  in 
evidence :  Adams  v.  Kellogg,  63  M.  105. 

156.  In  an  action  against  a  oonstable  for 
wrongfully  selling  plaintiff's  property  under 
an  attachment  against  his  son  from  whom 
plaintiff  claims  to  have  purchased,  evidence 
that  the  son  was  at  the  time  of  the  alleged 
sale  insolvent,  and  bad  conveyed  his  property 
in  fraud  of  his  creditors,  is  admissible:  Whit- 
tle v.  Bailes,  65  M.  640. 

157.  In  trover  by  chattel  mortgagees 
against  a  sheriff  who  levied  execution  upon 
the  goods  in  a  suit  by  third  parties  against 
the  mortgager,  a  judgment  in  favor  of  the 
plaintiffs  in  the  execution  must  be  alleged  and 
proved  to  authorize  the  introduction  of  proof 
that  the  mortgage  was  fraudulent:  Comstock 
v.  Hollon,  2  M.  855. 

158.  Where  a  defendant  in  trover  seeks  to 
defend  on  the  ground  of  the  seizure  of  the 
property  under  legal  process,  the  proceedings 
upon  which  the  officer's  writ  or  order  is- 


sued must  be  put  in  evidence:  Gibbons  v. 
Farwell,  68  M.  344. 

159.  In  trover  by  a  vendee  for  the  value  of 
property  attached  by  the  vendor's  creditors, 
where  the  sale  to  plaintiff  was  attacked  as  void 
as  against  the  creditors,  statements  of  the 
vendor  made  after  the  attachment  to  a  third 
party  are  inadmissible,  as  is  also  testimony 
concerning  the  extravagance  of  plaintiff's 
daughter,  to  whom,  as  defendant  claimed, 
the  vendor  was  betrothed :  Lewis  v.  Rice,  61 
M.  97. 

160.  In  trover  by  the  mortgagee  of  chattels 
against  an  officer  who  had  seized  the  goods 
and  afterwards  sold  them  on  an  execution 
under  a  judgment  in  an  attachment  suit 
brought  by  creditors  against  the  mortgagers, 
plaintiff  in  trover  may  show  that  such  judg- 
ment was  fraudulent;  but  if  the  evidence 
offered  simply  tends  to  show  that  the  judg- 
ment was  too  large,  it  is  properly  excluded. 
Such  fact,  if  established,  would  not  invalidate 
the  judgment;  nor  would  it  injure  plaintiff  in 
trover,  as,  if  the  property  was  sold  for  more 
than  was  actually  due  the  plaintiff  in  the 
execution,  the  sheriff  would  have  been  obliged 
to  apply  the  surplus  upon  the  other  executions 
held  by  him,  which  were  more  than  sufficient 
to  exhaust  it:  Eureka  Iron,  etc  Works  v. 
Bresnahan,  66  M.  489. 

161.  In  an  action  of  trover  for  the  service 
of  a  writ  of  attachment  against  another  upon 
plaintiff's  property  it  is  competent  for  plaintiff 
to  disprove  the  alleged  indebtedness  of  the  de- 
fendant in  attachment:  Cook  v.  Hopper,  28 
M.  511. 

162.  Where  an  officer  is  sued  in  trover  or 
replevin  for  seizing  plaintiff's  goods  under  an 
attachment  suit  against  plaintiff's  vendor 
which  has  not  yet  gone  to  judgment,  he  can- 
not attack  as  fraudulent  the  saie  to  plaintiff's 
vendor  until  he  has  shown  by  other  evidence 
than  the  affidavit  in  attachment  the  fact  that 
such  vendor,  at  the  time  of  such  sale,  was  in- 
debted to  the  plaintiff  in  attachment:  Ibid.; 
manning  v.  Bresnahan,  68  M.  584. 

163.  In  trover  by  one  who  claimed  under 
a  chattel  mortgage,  which  mortgage  was  at- 
tacked as  fraudulent,  the  records  in  several 
attachment  suits  were  held  admissible  as  evi- 
dence tending  to  show  the  mortgager's  in- 
solvency, though  the  sale  of  the  goods  in 
question  had  only  taken  place  in  one  of  such 
suits:  Eureka  Iron,  etc  Works  v.  Bresnahan, 
66  M.  489. 

164.  A  landlord  sued  in  trover  for  seizing  a 
crop  which  his  tenant  had  sold  in  good  faith  to 
plaintiff  was  not  allowed  to  justify  himself  by 
producing  the  record  of  a  summary  proceed- 
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ing  to  recover  possession  of  the  premises: 
Miller  v.  Havens,  51  M.  482. 

165.  A  carrier  sued  in  trover  for  the  value 
of  goods  which  it  has  allowed  an  officer  to 
take  from  its  possession  cannot  show  such 
taking  as  a  defence  unless  it  shows  also  that 
the  officer  had  a  legal  right  to  take  them  by 
virtue  of  his  writ:  Gibbons  v.  FanoeU,  68  M. 
844. 

166.  A  suit  in  trover  puts  in  question  only 
such  rights  as  existed  when  it  was  begun,  and 
acts  making  defendant  a  trespasser  ab  initio 
must  appear  to  have  been  done  before  suit  to 
justify  striking  out  evidence  that  would  other- 
wise establish  a  defence :  Norton  v.  Hockey,  46 
11460. 

167.  In  trover  for  the  conversion  of  goods 
taken  on  execution  plaintiff  cannot  introduce 
an  estimate  of  damages  due  him  for  the  con- 
sequent breaking  up  of  his  business  until  he 
has  shown  that  his  business  was  actually 
broken  up:  Dyer  v.  Rosenthal,  46  M.  688. 

168.  In  trover  for  the  value  of  a  box  of 
books  plaintiff,  while  testifying  to  an  inter- 
Tiew  with  defendant,  was  asked,  "  Did  you 
thendemandthebox?"  She  answered  "Yes." 
Held,  that  such  answer,  in  the  absence  of  ob- 
jection to  the  question  asked  as  leading  or 
incompetent,  was  proper  to  go  to  the  jury  as 
evidence  of  a  demand :  BisseU  v.  Starr,  83  M. 
297. 

As  to  evidence  of  ownership  in  trover,  see 
Evidence,  §§  84-88, 120, 1660-1664. 

Further  as  to  evidence,  see  Evidence,  §§  170, 
196, 199,  240,  248,  244,  887,  841,  968. 

IV.  Instructions. 

160.  In  trover  for  the  conversion  of  logs 
there  was  no  controversy  as  to  plaintiffs  right 
to  recover  for  a  part  of  the  logs  claimed,  ex- 
cept that  they  were  claimed  to  have  been 
fraudulently  and  inextricably  commingled 
with  defendant's  logs,  and  evidence  of  suoh 
commingling  was  given.  Held,  that  an  in- 
struction that  plaintiff  was  not  entitled  to  re- 
cover for  any  of  the  logs  was  erroneous ;  the 
question  whether  there  was  such  admixture 
was  one  of  fact  for  the  jury  under  proper  in- 
structions :  Johnson  v.  Ballou,  25  M.  460. 

170.  A  charge  that  plaintiff,  cannot  recover 
if  defendant's  vendor  owned  the  property 
when  he  passed  it  to  defendant  is  not  error 
where  defendant  claims  through  a  different 
chain  of  title ;  if  the  property  did  not  belong 
to  plaintiff,  he  cannot  complain  of  its  conver- 
sion: Burdick  v.  Michael,  82  M.  246. 

171.  Nor  is  there  error  in  charging  that  if 
the  property  was  purchased  by  defendant's 


vendor  and  paid  for  out  of  farm  produce,  such 
purchase  would  be  lawful  if  he  had  received 
the  produce  in  payment  for  his  work;  it  could 
make  no  difference  what  was  paid  for  it  by 
defendant's  vendor  if  he  paid  his  own,  and 
not  plaintiffs,  money  or  other  consideration: 
Ibid. 

172.  A  charge  in  an  action  of  trover  that 
no  sale  of  the  property  to  a  third  party  after 
suit  begun  would  affect  plaintiff's  right  to  re- 
cover is  erroneous:  Brady  v.  Whitney,  24  M. 
154. 

173.  So  is  a  charge  that  "a  sale  of  the 
plaintiff's  claim  for  damages  by  reason  of  the 
unlawful  taking  and  carrying  away  of  the  f 
property  would  not  affect  plaintiff's  right  to 
recover":  Ibid, 

174.  In  a  suit  against  a  sheriff  for  the  con- 
version of  an  article  seised  under  a  writ  of  re- 
plevin, held,  that  the  special  verdict  rendered 
in  the  replevin  suit,  that  defendant  was  not  in 
possession  when  the  article  was  demanded  or 
suit  was  brought,  would  not  warrant  an  in- 
struction that  the  right  of  plaintiff  in  replevin 
had  been  adversely  decided  by  it,  and  that 
evidence  to  the  contrary  need  not  be  consid- 
ered: Sexton  v.  McDowd,  88  M.  148. 

175.  Held,  in  a  particular  case,  that  the 
elements  of  a  supposed  estoppel  against  the 
plaintiff  from  claiming  ownership  should  have 
been  submitted  to  the  jury  under  hypothet- 
ical instructions:  Ashman  v.  Epsteine,  60  M. 
360. 

V.  Vebdiot. 

176.  In  trover  for  property  seized  to  satisfy 
a  tax,  the  trial  court  charged  that  if  plaintiff 
was  owner  of  the  property  at  the  time  of  the 
seizure  he  was  entitled  to  recover.  Held,  that 
a  verdict  against  him  was  conclusive  against 
his  ownership,  and  that  if  a  third  party  had 
any  grievance  for  an  unauthorized  seizure  it 
could  not  be  redressed  in  that  suit :  Sutton  v. 
Greene.  51  M.  118. 

177.  In  trover  for  goods  sold  by  plaintiff 
relying  on  false  representations  of  the  buyer, 
and  by  the  latter  mortgaged  to  defendant  to 
defraud  plaintiff,  a  verdict  for  plaintiff  is  con- 
clusive on  the  question  of  defendant's  partici- 
pation in  the  fraud :  Robinson  v.  Walsh,  54  M. 
506. 

VI.  Damages;  mitigation. 

As  to  the  measure  of  damages  in  trover,  see 
Damages,  §§  299-888. 

As  to  evidence  of  the  value,  see  Evidence, 
I,  (f);  also  §§962,  964. 

178.  After  acquiescing  for  a  long  time  in 
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another's  possession  -with  knowledge  of  his 
claim  of  right,  and  without  asserting  an  ad- 
verse claim,  plaintiff  in  trover  is  not  entitled 
to  damages  that  would  not  have  been  incurred 
if  he  had  asserted  his  claim :  Badgers  v.  Brit- 
tain,  89  M.  477. 

179.  Where  the  declaration  does  not  allege 
special  damage,  none  are  recoverable  except 
such  as  might  naturally  follow  in  any  case  of 
unlawful  conversion  irrespective  of  special 
chroumstances :  Brink  v.  Preoff,  44  M.  69. 

180.  Where  property  in  one's  possession 
and  claim  is  levied  on  and  publicly  sold  as 
fraudulently  transferred  to  him  and  as  really 
belonging  to  other  persons,  he  is  not  limited 
in  his  recovery  in  trover  to  the  amount  which 
the  property  brought  at  the  sale,  but  may  show 
that  it  did  not  bring  its  full  value,  and  is  not 
chargeable  with  fault  in  respect  to  such  sale 
if  he  did  not  actively  interfere  to  prevent  the 
property  bringing  a  fair  value:  Wheeler  v. 
Wallace,  53  M.  355. 

181.  Plaintiff  in  trover  cannot  claim  full 
damages  unless  he  is  in  such  a  position  that 
title  to  the  controverted  property  will  pass 
from  himself  to  defendant  on  payment  of  the 
judgment:  Brady  v.  Whitney,  24  M.  154. 

182.  And  the  utmost  that  a  party  who  has 
transferred  his  title  to  the  property  converted 
after  the  conversion  can  claim  is  damages 
analogous  to  those  rendered  where  the  prop- 
erly has  been  restored  and  accepted,  viz.: 
nominal  damages  only,  unless  there  was  spe- 
cial damage  caused  by  the  taking  out  and  de- 
tention: Ibid. 

183.  A  defendant  in  trover  may  show  in 
mitigation  of  damages  that  the  goods  have 
been  voluntarily  restored  and  accepted,  or  have 
been  recovered  by  plaintiff  at  an  expense  to 
him  of  less  than  their  value:  Northrup  v. 
McOill,  87  M.  284. 

184.  But  he  cannot  show  in  mitigation  that 
without  plaintiff's  direction  or  sanction  he  has 
applied  the  whole  or  a  part  of  the  proceeds 
of  the  unlawful  conversion  upon  a  note  due 
him  from  plaintiff,  and  not  attaching  to  the 
property  by  way  of  lien  or  security :  Ibid. 

185.  Nor  is  an  appropriation  to  plaintiff's 
credit  of  the  proceeds  of  an  unlawful  levy 
available  to  defendant  even  by  way  of  mitiga- 
tion unless  assented  to  by  plaintiff:  Bringard 
v.  Stellwagen,  41  M.  54 

186.  Nor  can  a  subsequent  sale  on  legal 
proceedings  in  the  trespasser's  favor  against 
the  owner  be  shown  to  reduce  the  damages : 
Dalton  v.  Laudahn,  27  M.  529. 

187.  And  where  a  seizure  was  premature 
the  damages  cannot  be  reduced  by  a  showing 
that  the  defendant  could  or  did  legally  make 


a  seizure  of  the  same  property  at  a  later  date: 
Ibid. 

188.  A  taking  of  the  converted  property 
from  defendant  on  a  third  party's  attachment 
against  plaintiff  was  not  allowed  to  be  shown 
in  mitigation:  Erie  Preserving  Co.  v.  Wither- 
spoon,  49  M.  877. 

"VTL  Judgment  and  its  effect. 

189.  A  defendant  in  trover  against  whom 
damages  are  given  for  the  full  value  of  the 
property  converted  gets  title  to  the  property, 
either  by  the  judgment  itself  or  by  its  pay- 
ment: Hoag  v.  Breman,  8  M.  160;  Brady  v. 
Whitney,  24  M.  154. 

190.  And  this  is  so  though  the  court  erred 
in  giving  such  judgment  when  it  should  have 
given  judgment  for  a  temporary  detention; 
defendant,  having  submitted  to  the  judgment 
by  paying  it,  cannot  be  relieved  in  a  subse- 
quent action  of  replevin :  Hoag  v.  Breman,  3 
M.  160. 

191.  A  recovery  for  conversion  terminates 
plaintiffs  right  to  reclaim  the  chattels  con- 
verted and  leaves  them  as  the  sole  property 
of  defendants:  Kenyan  v.  Woodruff,  83  M. 
310. 

192.  Where  parties  are  jointly  guilty  of 
conversion,  and  judgment  has  been  recovered 
against  one  of  them  therefor,  the  injured 
party,  by  proceeding  to  enforce  collection 
against  him  under  that  judgment,  elects  to 
look  to  him  alone,  and  bars  himsnlf  from  hav- 
ing recourse  to  the  rest:  Ibid. 

198.  'A  judgment  in  trover  against  a  sher- 
iff for  conversion  by  levy  precludes  trespass 
for  entry  to  make  the  levy :  Finn  v.  Peck,  47 
M.208. 

194.  Offset  on  accounting  in  equity  of 
judgment  in  trover  between  same  parties,  see 
McQraw  v.  Dole,  63  M.  1. 
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CONSTRUCTION. 
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2.  Implied  trusts. 
8.  Resulting  trusts. 

4  Constructive  trusts. 

(c)  Validity. 

1.  In  general. 
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XL  Teustms. 

(a)  Appointment  and  acceptance. 

(b)  Resignation  and  removal. 

(c)  Nature  and  extent  of  trustee's  <*• 

tate. 

(d)  Power*  and  rights. 

(e)  Duties  and  liabilities. 

(f)  Aeeounts;  compensation, 

(g)  Investments. 

(h)  Sale*  and  mortgages. 
in.  Cbstuis  que  trustbnt. 

(a)  Nature  and  extent  of  their  estate. 

(b)  Bights,  powers,  etc 

IV.  Suits  eespectino  tbust  peopebty:  be- 

FOECEMEKT  OF  TBUBT8;  POMUISO 
TBUST  FUNDS. 

(a)  In  general. 

(b)  Jtorttes;  pleading. 
(o)  Practice;  evidence. 

Y.  DISCHARGE   OB   TEBMHUTIOH  OF  TBUBTS; 
BEVOOATION. 


I.  Lsr 


qkneejll;   how  obkatkd;  valid- 
ity; CMKSTBuonoif. 

(a)  In  general. 


1.  It  seems  that  the  English  statute  of  usee 
never  had  any  operation  within  the  territory 
now  constituting  the  state  of  Michigan:  Trask 
v.  Qreen,  9  M.  858. 

2.  If  it  had  it  was  abolished  by  the  act  of 
Sept.  16, 1910  (Cass  Code,  119),  which  repealed 
all  acts  of  the  British  parliament  and  of  the 
authorities  of  Canada;  and  from  that  time  up 
to  March  1,  1847,  there  was  no  analogous  stat- 
ute here :  Ibid. ;  Ready  v.  Kearsley,  14  M.  215. 

8.  There  was  no  statute  of  uses  here  until 
March  1,  1847:  Mandlebaum  v.  MoDoneU,  29 

M.7a 

4.  The  statute  of  charitable  uses  has  never 
been  in  force  in  this  state :  Newark  Methodist 
Church  v.  Clark,  41  M.  730 ;  Hathaway  v.  New 
Baltimore,  48  M.  261. 

5.  Where  the  legal  title  in  land  is  conveyed 
to  certain  persons  who  give  back  a  written 
agreement  to  reoonvey  in  case  they  are  held 
harmless  against  certain  liabilities  as  sureties, 
reserving,  however,  the  right,  in  case  they  are 
found  liable,  to  turn  out  the  property  to  the 
creditor,  or  to  hold  it  until  discharged  by  him, 
they  hold  the  legal  title  in  trust  and  axe  not 
mortgagees;  and  the  land  is  not  subject  to 
execution  against  the  debtor:  Gorham  v.  Ar- 
nold, 22  M  247. 

6.  A  woman  made  her  insolvent  husband 
her  executor,  and  gave  him  the  use  for  his 
life-time  of  what  was  left  after  certain  bequests 


were  paid,  the  remainder  on  his  death  to  go 
as  directed.  The  principal  was  required  to  be 
kept  invested,  and  not  to  be  encroached  upon 
except  in  emergencies.  Held,  that  a  trust  for 
the  husband's  benefit  was  created,  and  that  - 
there  was  nothing  which  his  creditors  could 
reach :  Cummings  v.  Corey,  68  M.  494. 

7.  To  make  as  express  trust  valid  under  the 
statute  of  frauds,  the  terms  and  conditions  of 
the  trust  must  be  in  writing  under  the  hand 
of  the  party  to  be  charged:  Wright  v.  King, 
H.13. 

8.  The  existence  of  an  express  trust  in  lands 
may  be  shown  by  parol,  but  there  must  be 
some  memorandum  in  writing  showing  its 
terms:  Bernard  v.  Bongard,  H.  180. 

9.  Express  trusts  in  lands  must  appear  on 
the  face  of  the  deed,  or,  at  least,  by  some  in- 
strument in  writing:  Trask  v.  Qreen,  9  M. 
868. 

10.  An  express  trust  in  favor  of  one  who 
furnishes  the  consideration,  but  procures  the 
deed  to  be  made  to  another,  cannot  be  raised    :' 
by  parol  agreement:   Oroesbeek  v.  Seeley,  18 
M.829. 

11.  Sons  bought  land  and  had  it  conveyed 
by  their  vendor  to  their  father  upon  the  oral 
understanding  that  be  would  deed  to  such  of 
them  as  they  might  require.  He  finally  con- 
veyed in  pursuance  of  such  agreement.  Held, 
that  as  an  express  trust  in  land  cannot  be  ore- 
ated  by  parol,  the  sons  acquired  no  interest 
before  the  conveyance  to  them:  Newton  v. 
Sly,  15  M.  891. 

12.  Where  one  orally  promised  another  for 
a  reasonable  compensation  to  advance  money 
and  buy  up  claims  against  the  latter's  lands, 
and  thereby  save  them  for  his  benefit,  the 
promise  was  held  void  under  the  statute  of 
frauds  as  being  an  attempt  by  naked  parol 
agreement  to  create  a  trust  in  lands  there- 
after to  be  acquired  at  the  promisor's  expense : 
Taylor  v.  Boardman,  24  M  287. 

18.  Under  a  land  contract  the  vendee  waa 
to  pay  the'tax  but  did  not,  and  his  brother 
bought  the  land  at  a  tax-sale,  orally  agreeing 
to  hold  in  trust  for  the  vendee.  Held,  that 
the  oral  trust  was  void  under  the  statute: 
Jones  v.  Wells,  81  M.  170. 

14.  Where  property  is  conveyed  by  an  or- 
dinary deed  which  contains  no  condition  or 
declaration  of  trust,  but  declares  the  uses  to 
be  for  the  grantee's  benefit,  no  trust  can  arise 
to  the  grantor  or  the  grantor's  heirs  from  any 
parol  agreement  in  contravention  of  the  deed: 
Brown  v.  Branson,  85  M.  416. 

15.  An  oral  agreement  to  hold  lands  for 
another  after  bidding  them  in  on  execution 
sale  against  him  is  void  under  H.  8.  §§  5509, 
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•204,  being  an  attempt  to  create  a  parol  trust: 
Coh6w.Coofc.49M.  11. 

16.  An  express  trust  cannot  exist  without 
a  written  agreement ;  so  held  where  land  was 
bought  on  partnership  account,  but  the  title 
was  placed  for  convenience  in  one  partner's 
name,  with  an  oral  understanding  that  he 
should  hold  for  the  firm's  benefit:  Pulford  v. 
Morton,  62  M.  86. 

17.  The  statute  prevents  a  delivery  of  an 
assignment  of  a  land  contract  accompanied 
by  a  parol  agreement  as  to  the  terms  of  the 
transfer  from  being  regarded  as  creating  a 
trust  in  the  person  to  whom  delivery  is  made : 
Ortmann  v.  Plummer,  52 11  76. 

18.  An  express  trust  relating  to  land  can- 
not be  engrafted  by  parol  on  a  conveyance, 
and  such  parol  trust  is  void :  Shafter  v.  Hunt- 
ington, 68  M.  810. 

10.  So  held  where,  for  the  purpose  of  set- 
tling the  estate  of  an  intestate  who  left  two 
children  only,  his  daughter  quitclaimed  a  part 
of  it  to  her  brother,  and  the  latter,  with  his 
sister's  consent,  quitclaimed  other  lands  to 
her  husband  on  an  oral  understanding  that  he 
should  hold  the  property  for  the  benefit  of 
their  children,  whereas,  instead  of  doing  so, 
he  mortgaged  it  for  his  own:  Ibid. 

20.  The  validity  of  an  executed  parol  trust 
in  lands  cannot  be  questioned:  Barber  v.  Mi- 
ner, 48  M.  848. 

21.  Although  a  parol  trust  in  lands  is  void, 
the  trustee  may  recognize  it,  and  other  per- 
sons whose  equities  are  not  affected  thereby 
cannot  interfere:  Patton  v.  Chamberlain,  44 
116. 

22.  If  a  party  holding  under  a  parol  trust 
admits  it  in  writing — as  by  an  answer  in 
chancery  —  there  is  a  sufficient  written  decla- 
ration of  the  trust  to  satisfy  the  statute  of 
frauds:  Ibid. 

28.  Such  trusts  as  arise  or  result  by  impli- 
cation of  law  are  excepted  from  the  statute 
requiring  trusts  concerning  lands  to  be  in 
writing:  Rood  v.  Wintlow,  8  D.  68. 

24.  A  trust  to  hold  personalty  until  the 
owner's  death  and  then  to  deliver  it  to  his 
daughter  does  not  come  within  the  statute  of 
frauds,  and  need  not  be  shown  by  writing: 
Boatwiek  v.  Mdhaffey,  48  M.  842. 

26.  Defendant  held  land  on  a  trust  void, 
because  in  parol.  He  repeatedly  admitted  — 
orally  —  that  he  held  the  land  in  trust,  and 
after  he  sold  it  he  admitted  that  he  held  its 
proceeds  in  trust.  Held,  that  as  a  trust  in 
personalty  need  not  be  in  writing,  he  should 
be  charged  as  trustee  on  the  strength  of  his 
admissions  after  the  land  was  sold :  Colder  v. 
Moran,  49  M.  14. 


26.  A  trust  may  be  inferred  from  the  facts 
and  circumstances  of  a  particular  case;  so 
held  where  a  father  bad  placed  personalty  in 
his  son's  hands  under  an  arrangement  for  its 
investment  in  business  by  the  son  for  their 
mutual  advantage:  Chadtoick  v.  Chaduriek, 
69  M.  87. 

27.  Where  adult  children  conveyed  land  to 
their  father  on  the  oral  understanding  that  he 
was  to  invest  the  proceeds  from  an  antici- 
pated sale  thereof,  he  to  use  the  interest  dar- 
ing his  life,  but  to  reserve  the  principal  for 
them  at  his  death,  held,  that  such  a  trust  was 
valid  and  enforceable,  and  that  a  third  party 
who  had  knowledge  of  the  rights  of  the  cestui* 
que  trustent  could  not  be  a  bona  fide  holder  of 
a  mortgage  representing  a  portion  of  the  trust 
fund  and  assigned  to  her  by  the  trustee: 
Edinger  v.  Heiaer,  62  M.  698. 

28.  A  parol  trust  in  personalty  is  admitted 
to  be  shown  against  all  but  bona  fide  pur- 
chasers, whether  it  be  to  create  a  special  in- 
terest, a  defeasance,  or  other  similar  equity: 
Bowker  v.  Johnson,  17  M.  42. 

29.  Parol  evidence  is  admissible  to  affix 
the  character  of  a  trust  to  a  promissory  note 
payable  to  the  party  claimed  to  be  a  trustee: 
Catlin  v.  Birehard,  18  M.  110. 

30.  Trusts  in  personal  property  should  not 
be  established  by  parol  evidence,  especially 
after  considerable  time  has  elapsed,  unless 
very  clear  and  confirmed  by  the  subsequent 
conduct  of  the  parties:  Crissman  v.  Crutman, 
88  M.  217. 

81.  In  a  particular  case,  where  complainant 
claimed  that  her  husband  bad  shortly  before 
his  death  conveyed  lands  to  defendant  in  trust 
for  her,  while  defendant  alleged  that  they  were 
conveyed  to  him  in  trust  for  decedent's  chil- 
dren, the  evidence  was  conflicting,  but  the 
presumption  being  against  the  father's  inten- 
tion to  disinherit  his  children,  complainant's 
bill  was  dismissed:  Oreen  v.  Begole,  70  M.  608 
(June  22, '88). 

82.  One  good  trust  in  a  deed  of  assignment 
does  not  make  an  otherwise  illegal  instrument 
valid:  Kirby  v.  IngertoU,  H.  198, 1 D.  477. 

Attorney  of  judgment  creditor  held  as 
trustee  in  .respect  of  property  bid  off  in  his 
own  name,  see  Attorneys,  §  41. 

(b)  How  created. 

1.  Express  trusts. 

33.  Between  Sept  16, 1810,  and  March  1, 
1847,  there  was  no  statute  of  uses  in  force  in 
Michigan,  and  nothing  —  except  statutory  re- 
quirement of  writing  — to  prevent  the  crea- 
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tion  of  any  trust  that  would  have  been  valid 
at  common  law:  Trask  v.  Green,  9  M.  358; 
Ready  v.  Kearsley,  14  M.  215.  See  Mandle- 
baum  v.  MeDonell,  29  M.  78.     « 

84.  Anything  which  creates  a  trust  in  favor 
of  the  donee  is  sufficient  if  the  trust  be  lawful ; 
a  declaration  of  trust  is  not  confined  to  any 
express  form  of  words,  but  may  be  indicated 
by  the  character  of  the  instrument:  Ellis  v. 
Seeor,  81  M.  185.  No  particular  form  of  words 
is  required  to  create  a  trust :  Chadwick  v.  Chad- 
urick,  58  M.  87. 

35.  Under  H.&§  5578,  subd.  5,  providing 
that  express  trusts  may  be  created- where  the 
"  trust  is  fully  expressed  and  clearly  defined 
upon  the  face  of  the  instrument  creating  it," 
such  instrument  may  consist  of  a  series  of  let- 
ten  and  agreements  which,  construed  together, 
show  a  purpose  to  create  the  trust :  Loving  v. 
Palmer,  118  U.  8.  821. 

86.  The  fact  that  the  respective  interests  of 
the  beneficiaries  are  not  stated  in  the  instru- 
ment creating  the  trust  does  not  render  the 
trust  indefinite;  the  presumption  being  that 
their  interests  are  equal:  Ibid. 

87.  Under  H.  S.  §  5578,  an  instrument  ex- 
pressly declaring  that  parties  executing  it 
hold  certain  lands  in  trust  for  themselves  and 
others  named  creates  an  express  trust,  and 
does  not  operate  as  a  conveyance  of  the  land : 
CiObertson  v.  Witbeek  Co.,  127  U.  a  826. 

38.  A  written  agreement  signed  by  the 
officers  of  a  mining  association  and  declaring 
the  other  party  thereto,  for  his  services  in 
hunting  ore,  entitled  to  a  specific  undivided 
share  in  certain  described  lands  held  by  them 
under  a  lease,  will  be  sustained  as  a  valid 
agreement  and  declaration  of  trust  for  the 
designated  interest  in  the  title  when  that  shall 
have  been  acquired  by  the  lessee:  Compov. 
Jackson  Iron  Co.,  49  M.  39. 

80.  Where  a  wife  signs  a  deed,  given  as 
security,  only  on  condition  that  on  payment 
of  the  amount  secured  the  grantee  shall  con- 
vey the  premises  to  a  third  person,  the  grantee 
cannot  dispose  of  the  property  otherwise ;  and 
after  he  has  conveyed  as  agreed,  the  validity 
of  the  trust  to  him  cannot  be  questioned  on 
the  ground  that  it  was  not  In  writing :  Bar- 
ber v.  MUner,  43  M.  248.  • 

40.  For  a  discussion  as  to  whether  certain 
facts  established  a  trust  or  an  agency,  see 
Titus  v.  Minnesota  Mining  Co.,  8  M.  188. 

41.  A  trust,  and  not  a  mere  agency,  was 
held  to  be  created  by  an  instrument  executed 
and  delivered  to  a  brother,  and  intrusting  a 
certain  specified  fund  in  cash  and  notes  to  his 
"  good  faith  and  sound  judgment,  ...  to 
use  and  expend  the  same  so  far  as  may  be 


necessary  for  the  comfortable  support "  of  the 
party  executing  the  trust  and  of  his  sister, 
during  the  remainder  of  their  lives,  the  sur- 
plus, if  any,  to  be  divided  among  his  heirs  ac- 
cording to  directions.  Held,  also,  that  this 
trust  remained  in  force  so  long  as  one  of  the 
beneficiaries  was  entitled  to  support,  and  was 
not  revoked  by  the  death  of  the  maker  of  the 
trust:  Lyle  v.  Burke,  40  M.  499. 

42.  An  instrument  executed  for  the  benefit 
of  specified  creditors,  and  purporting  to  con- 
vey property  to  certain  persons  who  were  also 
creditors,  on  their  express  agreement  to  sell  it 
and  pay  the  debts  as  far  as  the  proceeds  would 
go,  and,  if  there  should  be  any  surplus,  pay 
other  debts,  and  sell  back  to  the  grantors  any 
unsold  property  in  case  they  should  furnish 
money  within  a  year  to  pay  off  the  secured 
debts,  is  not  a  chattel  mortgage,  but  a  deed  in 
trust  vesting  trustees  with  absolute  title  and 
right  of  sale  until  the  trust  purposes  should  be 
accomplished:  Iron  Cliffs  Co.  v.  Beecher,  50 
M.486. 

43.  An  insolvent  firm  made  an  absolute 
warranty  deed  of  its  business  and  other  prop- 
erty to  its  principal  creditor.  The  latter  con- 
veyed it  in  trust  to  certain  persons  to  be  man- 
aged for  his  sole  benefit,  and  empowered  them 
to  carry  on  the  business,  buy  property,  borrow 
money,  sell  lands  and  personalty  and  exercise 
other  powers  not  inherent  in  mortgage  rela- 
tions. But  at  the  same  time  the  creditor  and 
the  trustees  together  executed  a  declaration  of 
trust  in  favor  of  the  firm,  whereby  after  the 
trust  should  be  satisfied  the  remainder  of  the 
property  was  to  be  conveyed  to  it.  Held,  that 
as  between  these  parties  this  arrangement  es- 
tablished a  trust  and  not  merely  a  mortgage 
relation,  and  that  it  placed  the  creditor  under 
fiduciary  obligations  to  the  debtor:  Loud  v. 
Winchester,  52  M.  174. 

44.  Where  a  will  designated  certain  per- 
sons executors  only,  and  no  words  of  grant  or 
devise  were  employed  to  indicate  a  purpose 
that  any  estate  should  pass  to  or  be  vested  in 
them,  and  the  only  powers  conferred  upon 
them  beyond  those  of  executors  were  that 
they  should  have  the  "  control  and  direction 
of "  testator's  son,  and  should  determine  the 
ultimate  disposition  of  the  estate  by  the  judg- 
ment they  should  form  of  the  son's  past  and 
future  conduct,  held,  that  no  trust  was  thus 
created:  Rock  River  Paper  Mill  Co.  v.  Fisk, 
47  M.  212.  Compare  Crooks  v.  Whitford,  47 
M.283. 

2.  Implied  trusts. 

46.  Where  A.  was  pardoned  on  condition 
that  he  should  secure  the  payment  of  $1,000 
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to  the  county,  and  the  county  commission- 
ers took  a  mortgage  to  themselves  instead 
of  the  county,  the  mortgage  was  held  to  be 
good,  and  the  commissioners  -were  declared 
trustees  for  the  county,  the  law  implying  a 
trust  from  the  nature  of  the  transaction :  Rood 
v.  Wimlow,  W.  840,  2  D.  68. 

46.  Two  tenants  in  common  agreed  to  hold 
separate  parcels  of  their  land  in  severalty,  but 
no  releases  were  executed.  Each  afterwards 
sold  his  parcel,  giving  a  deed  of  the  whole  in- 
terest as  if  he  had  had  a  release  from  his  co- 
tenant.  A  grantee  of  one  of  them  sold,  tak- 
ing back  a  mortgage  for  the  purchase  price, 
and  the  other,  by  an  understanding  with  the 
mortgager,  gave  a  deed  to  the  mortgager's 
brothers  with  the  intention  thereby  to  perfect 
the  title  conveyed  by  his  co-tenant.  A  small 
consideration  was  paid  for  this  deed,  which, 
however,  the  grantor  did  not  demand.  Pro- 
ceedings being  taken  to  foreclose  the  mort- 
gage, this  deed  was  set  up  as  a  defence  to  one- 
half  its  amount  on  the  ground  of  failure  of 
consideration.  It  was  held  that  the  grantee  in 
the  deed,  under  the  circumstances,  took  it  as 
a  trustee,  and  the  deed  must  be  regarded  as  a 
mere  release  of  the  grantor's  interest  m  pur- 
suance of  the  original  understanding  of  the 
parties:  Adams  v.  Bradley,  12  M.  846. 

47.  The  managing  brother  of  five  to  whom 
mining  property  had  been  left  in  common 
acquired  contiguous  property,  and  his  brothers 
sought  to  charge  it  with  a  trust  for  all.  Held, 
that  as  the  facts  did  not  show  an  agreement 
that  it  should  be  so  taken  and  held,  and  there 
being  no  fraud  on  the  manager's  part  and  no 
fraudulent  representations,  and  he  not  appear- 
ing to  owe  bis  brothers  any  duty  in  the  mat- 
ter, a  trust  should  not  be  declared :  Pierce  v. 
Pierce,  55  M.  629. 

48.  The  heirs  of  a  deceased  partner  hold 
the  legal  title  to  firm  real  estate  in  trust  for 
the  equitable  purposes  of  the  firm:  Merritt  v. 
Dickey,  88  M.  41. 

3.  Resulting  trusts. 

49.  A  resulting  trust  cannot  be  inferred 
where  there  is  anything  in  the  relations  of  the 
parties  and  the  facts  of  the  transactions  which 
would  fairly  go  to  rebut  it:  Waterman  v. 
Seeley,  28  M.  77. 

50.  Where  two  persons  claim  equities  in 
lands,  and  one  of  them  presents  a  claim  thereto 
which  is  allowed  by  the  government  land 
board,  there  is  no  resulting  trust  in  favor  of 
the  other  which  can  be  enforced  in  equity: 
Bernard  v.  Bougard,  H.  180. 

51.  The  act  of  congress  of  March  S,  1807, 


"regulating  the  grants  of  land  in  the  territory 
of  Michigan,"  recognized  no  right  in  claimants 
but  that  of  occupancy  and  possession,  as  the 
stock  in  which  the  fee  was  to  be  engrafted ; 
and  where  three  brothers,  on  the  death  of 
their  father,  claimed  a  tract  of  land  under  a 
"substitution,"  or  kind  of  entailment,  by 
which  the  land  belonged  to  the  eldest  son  his 
life-time,  and  after  his  death  to  the  second  son 
his  life-time,  etc,  the  eldest  son,  under  the 
claim  set  up  by  the  brothers,  being  entitled  to 
the  occupancy  or  possession  in  his  own  right 
to  the  exclusion  of  his  brothers,  was  also  en- 
titled to  the  fee-simple  in  his  own  right;  and 
having  presented  his  claim  and  procured  its 
allowance,  and  obtained  a  patent  for  the  land, 
there  was  not  a  resulting  trust  in  favor  of  his 
brothers:  Chene  v.  Bank  of  Michigan,  W.  511. 

52.  A  defaulting  public  officer  made  an  ab- 
solute transfer  of  property  to  his  sureties  with- 
out written  declaration  of  trust  or  defeasance, 
it  being  understood  as  securing  the  officer's 
liability  and  to  enable  the  surety  to  provide 
for  his  own  liability  as  such  surety.  Held, 
that  under  the  statute  of  frauds  no  trust  was 
made  to  result:  Spear  v.  Rood,  51  M.  140. 

53.  The  want  of  a  consideration  in  a  volun- 
tary deed  does  not,  in  the  absence  of  fraud  or 
mistake,  raise  a  resulting  trust  in  favor  of  the 
grantor :  Jackson  v.  Cleveland,  15  M.  94. 

54.  So  held  where  husband  and  wife,  being 
about  to  separate,  in  order  to  avoid  questions 
of  dower  conveyed  certain  real  estate  to  a  third 
person  by  a  deed  in  f ee-ehnple,  absolute  in 
form  and  purporting  to  be  for  a  valuable  con- 
sideration: Ibid. 

65.  No  trust  arises  by  implication  in  favor 
of  one  who  makes  a  voluntary  conveyance  of 
land  or  procures  it  to  be  made  to  another: 
Palmer  v.  Sterling,  41  M.  218. 

56.  A  voluntary  conveyance  of  land  will 
not  raise  a  resulting  trust  in  favor  of  persons 
for  whom  the  grantee  agrees  by  parol  to  hold 
the  property:  Shafter  v.  Huntington,  53  M. 
810. 

57.  Since  the  abolition  of  resulting  trusts 
one  who  conveys  land  to  his  wife  or  any  other 
relation  is  in  no  better  position  for  treating 
the  transfer  as  creating  a  trust  than  any  one 
else  would  be ;  if  he  meant  the  transfer  as  a 
gift  and  not  as  a  sale,  no  debt  arises  on  the 
part  of  the  transferee,  and  as  against  him  the 
grantor  can  neither  set  off  the  value  of  the  land 
nor  sue  for  it:  Bulenv.  Granger,  56  M.  207. 

58.  Prior  to  R.  S.  1846  (H.  a  §  5569),  if  one 
bought  land  and  paid  for  it,  and  had  the  con- 
veyance made  to  another,  there  was  in  equity 
a  resulting  trust  in  favor  of  the  party  paying 
the  purchase  money,  unless  the  purchase  was 
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intended  as  a  gift  or  advance  to  the  person  to 
whom  the  conveyance  -was  made :  Maynard  v. 
Hoskins,  9  M.  485. 

59.  Although,  prior  to  March  1, 1847,  when 
said  H.  S.  §  5569  took  effect,  trusts  resulting 
from  payment  by  one  person  and  conveyance 
with  his  knowledge  to  another  were  not  for- 
bidden, such  trusts  are  not  in  harmony  with 
our  land  system,  and  are  not  to  be  extended 
beyond  the  line  of  authority :  Waterman  v. 
Seeley,  28  M.  77. 

60.  And  in  order  to  maintain  such  a  trust 
there  must  have  been  an  intention  to  create 
it:  Ibid. 

61.  And  payment  of  the  whole  considera- 
tion must  have  been  made  by  the  party  seek- 
ing to  raise  the  trust;  actual  payment,  and 
that  the  money  was  his,  had  to  be  shown  by 
the  most  convincing  proof :  Ibid. ;  Wright  v. 
King,  H.  12;  Bernard  v.  Bougard,  H.  180. 

62.  Though  proof  of  such  payment  would 
usually,  as  between  strangers,  raise  the  pre- 
sumption of  the  intention,  a  trust  raised  by 
parol  might  be  rebutted  by  parol,  and  the 
presumption  did  not  rise  where  the  trust  was 
taken  in  the  name  of  wife  or  child,  or  where, 
even  without  legal  relationship,  the  person 
paying  the  purchase  money  assumed  to  stand 
in  loco  parentis  to  the  grantee,  because  it  was 
both  natural  and  legal  to  presume  that  in  pay- 
ing for  land  to  be  granted  to  a  child  so  situ- 
ated it  was  intended  as  a  donation  or  advance- 
ment, and  not  as  a  trust  in  favor  of  the  donor: 
Waterman  v.  Seeley,  28  M.  77. 

63.  Under  the  provisions  of  H.  S.  §  5569,  no 
use  or  trust  results  or  can  be  raised  by  parol 
in  favor  of  one  who,  in  the  absence  of  mis- 
take, fraud  or  deceit,  furnishes  the  consider- 
ation for  a  conveyance  which  is  made  with 
his  knowledge  or  consent  to  another;  and 
the  title  vesta  in  the  person  named  as  alienee 
in  the  conveyance :  Trash  v.  Qreen,  9  M.  358 ; 
Maynard  v.  Hoskins,  9  M.  485 ;  Oroesbeck  v. 
Seeley,  13  M.  329;  Newton  v.  Sly,  15  M.  891; 
Fisher  v.  Fobes,  22  M.  454;  Taylor  v.  Board- 
man,  24  M.  287,  804;  Harwood  v.  Underwood, 
28  M.  427;  Weare  v.  Linnell,  29  M.  224;  Tyler 
v.  Peatt,  80  M.  63 ;  Hooker  v.  Axford,  33  M. 
453;  Broum  v.  Branson,  35  M.  415;  Palmer  v. 
Sterling,  41  M.  218;  Barber  v.  Milner,  43  M. 
248;  Maxfield  v.  Willey,  46  M.  252;  Bumpus 
v.  Bumpus,  53  M.  346;  Pulford  v.  Morton,  62 
H.  25. 

64.  Where  one  purchases  lands  in  another's 
name,  no  deceit  or  fraud  having  been  prac- 
ticed upon  him,  and  no  agreement  with  him 
violated  by  that  order,  he  cannot  establish 
rights  thereto  in  himself  in  opposition  to  the 
apparent  title :  Weare  v.  Linnell,  29  M.  224. 


65.  Where  property  is  conveyed  by  an 
ordinary  deed  without  any  condition  or  dec- 
laration of  trust,  and  which  declares  the  uses 
to  be  for  the  grantee's  benefit,  no  trust  can  re- 
sult to  the  grantor  or  his  heirs:  Broum  v. 
Branson,  35  M.  415. 

66.  A  tax  purchase  by  an  agent  in  his  own 
name  but  with  his  principal's  money  does  not 
support  a  resulting  trust  in  his  principal's 
favor:  Maxfield  v.  Willey,  46  M.  252. 

67.  Where  property  sold  on  execution  has 
been  redeemed  by  an  outsider  and  quitclaimed 
by  him  to  the  wife  of  the  original  owner  with 
her  husband's  consent,  and  a  mortgage  taken 
back  for  the  whole  consideration,  the  property 
would  then  belong  to  the  wife,  and  no  trust 
could  result  to  the  husband,  nor  would  he 
have  any  right  whatever  in  the  property: 
Taylor  v.  Boardman,  24  M.  287. 

68.  Where  a  partner  buys  lands  in  bis  own 
name,  but  with  partnership  funds,  though 
without  any  agreement  to  buy  for  the  joint 
benefit,  such  a  purchase  will  not  support  the 
theory  of  a  resulting  trust :  Russell  v.  Miller, 
26  M.  1. 

69.  No  resulting  trust  arises  where  title  to 
land  is  placed  —  under  a  parol  undertaking  as 
to  how  it  shall  be  held  —  in  one  partner  by 
consent  of  another  who  does  nothing  but  make 
payments  of  small  sums  of  money  for  which, 
if  made  with  authority,  he  has  a  legal  rem- 
edy :  Pulford  v.  Morton,  62  M.  25. 

70.  But  where  one  partner  purchased  prop- 
erty for  the  use  of  the  firm  but  in  his  own 
name,  though  with  the  money  of  another 
partner,  and  the  property  is  actually  used  as 
firm  assets,  the  case  does  not  fall  within  the 
principle  of  H.  S.  §  5569  prohibiting  resulting 
trusts,  but  must  be  treated  as  partnership 
property :  Way  v.  Stebbins,  47  M.  296, 

71.  The  statute  abolishing  resulting  trusts 
in  cases  where  one  person  furnishes  the  con- 
sideration for  a  grant  to  another,  and  vesting 
the  title  in  the  alienee  named  in  the  convey- 
ance, subject  only  to  a  trust  in  favor  of  cred- 
itors when  they  would  otherwise  be  defrauded, 
applies  only  to  cases  where  the  conveyance 
was  so  made  by  consent  of  the  person  fur- 
nishing the  consideration,  and  not  to  a  case 
where  the  person  taking  the  conveyance  in  his 
own  name  has  done  sq  in  fraud  of  the  rights 
of  the  person  paying  the  consideration :  Fisher 
v.  Fobes,  22  M.  454. 

72.  An  agent  procured  a  conveyance,  his 
principal  furnishing  the  consideration ;  it  was 
distinctly  understood  that  the  conveyance  was 
to  be  for  the  principal's  benefit,  though  it 
was  not  understood  who  was  to  be  named  as 
grantee.    Held,  that  it  was  the  agent's  duty 
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either  to  hare  bad  the  conveyance  made  di- 
rectly to  his  principal  or  to  have  had  a  trust 
in  his  favor  distinctly  declared  in  the  convey- 
ance ;  failing  in  this  he  would  be  chargeable 
with  constructive  fraud,  and  his  principal,  on 
reading  the  deed,  does  not  by  silence  waive 
his  rights  if  he  has  not  previously  assented 
that  the  deed  should  be  executed  to  the  agent 
without  securing  himself,  even  where  he  has 
been  allowed  to  take  possession  and  appro- 
priate the  profits  without  accounting:  Ibid. 

73.  The  provision  of  H.  S.  §  5569,  that  no 
trust  shall  result  in  favor  of  the  party  fur- 
nishing the  consideration  for  a  purchase  in  the 
name  of  another,  does  not  apply  to  a  convey- 
ance obtained  by  fraud:  Linsley  v.  Sinclair, 
24  M.  880. 

See,  as  to  the  facts  of  this  case,  Attorneys, 
§52. 

74.  'Where  a  husband,  acting  as  his  wife's 
agent,  takes  in  his  own  name,  without  her 
knowledge,  a  deed  of  property  intended  to 
have  been  conveyed  to  her  in  compromise  of 
•  claim  due  to  an  estate  upon  which  she  is  ad- 
ministratrix, he  will  in  equity  be  held  a  trustee 
for  the  parties  interested  in  the  property: 
Wales  v.  Netebould,  9  M.  45. 

75.  It  is  a  fraud  upon  the  rights  of  a  rail- 
way corporation  if  a  director  who  buys  lands 
for  the  use  and  benefit  of  the  company,  and 
pays  for  them  with  its  funds,  takes  the  title  in 
his  own  name  or  jointly  with  others ;  and  the 
nominal  grantees  would  hold  in  trust  for  the 
company:  Michigan  Air  Line  R.  Co.  v.  Mel- 
fen,  44  M.  821. 

76.  The  prohibition  of  resulting  trusts  does 
not  apply  where  the  conveyance  is  merely  the 
quitclaim  of  an  equity  to  the  owner  of  the 
legal  estate;  this  creates  no  title,  but  merely 
removes  an  encumbrance:  Munch  v.  Shabel, 
87  M.  166. 

77.  A  debtor  who  purchases  land,  causing 
the  vendor  to  convey  to  a  third  person  so  that 
creditors  maybe  defrauded,  acquires  no  inter- 
est, and  no  trust  results  to  him.  As  against 
the  grantee  none  but  creditors  can  reach  it; 
and  they  must  proceed  in  chancery :  Trade  v. 
Oreen,  9  M.  858;  Maynard  v.  Hoskins,  9  M. 
485;  Harwood  v.  Underwood,  28  M.  427;  Tyler 
v.  Peatt,  80  M.  68. 

78.  H.  S.  g§  5569,  5570,  sustaining  trusts  in 
land  in  favor  of  creditors  where  the  debtor 
pays  the  entire  consideration  and  the  grant  is 
made  to  another,  covers  a  case  where  pending 
suit  the  judgment  debtor  completed  his  pay- 
ments on  a  contract  of  purchase  and  fraud- 
ulently caused  the  land  to  be  deeded  to  another 
without  consideration:  Fairbairn  v.  Middle- 
miss,  47  M.  872. 


79.  One  to  whom  a  debtor  has  conveyed  his 
property  to  keep  it  beyond  the  reach  of  his 
creditors  is  held  as  trustee  for  their  benefit, 
and  will  be  liable  for  all  the  property  in  his 
hands  when  suit  is  brought  rgainst  him: 
Thayer  v.  Swift,  H.  480. 

80.  One  who  receives  the  goods  of  another 
and  disposes  of  them  with  the  knowledge  that 
the  latter  is  fraudulently  seeking  to  save  them 
from  execution  becomes  in  equity  the  tatter's 
trustee,  and  is  liable  to  his  creditors  to  the 
amount  of  the  goods  transferred:  Reeg  v. 
Burnham,  55  M.  89. 

81.  The  fact  that  one  man  furnishes  an- 
other with  means  to  start  in  business,  whether 
for  honest  or  dishonest  purposes,  does  not  give 
the  former  any  legal  title  in  the  goods  pur- 
chased for  the  business;  nor  does  it  render 
them  subject  to  levy  on  an  execution  against 
him.  Any  trust  resulting  in  favor  of  his  cred- 
itors must  be  worked  out  in  equity :  Sinter  v. 
Pickard,  67  M.  125. 

4.  Constructive  trusts. 

82.  A  case  of  constructive  trust  must  rest 
on  fraud,  either  actually  intended  or  resulting 
from  a  failure  to  recognize  and  observe  the 
rules  of  business  integrity:  Pierce  v.  Pierce, 
55  M.  629. 

83.  Where  an  agent  to  sell  lands  purchased 
them  of  his  principal,  concealing  important 
facts,  so  that  the  transaction  amounted  to  a 
fraud  upon  the  principal,  a  trust  in  the  prin- 
cipal's favor  is  created  by  operation  of  law, 
and  it  is  competent  to  prove  by  parol  the  facts 
that  create  the  trust:  Moore  v.  Mandlebaum, 
8  M.  488. 

84.  A  grantee  obtaining  a  conveyance  of 
land  by  fraud,  mistake  or  undue  advantage 
will  be  deemed  to  hold  as  trustee  for  the  per- 
son equitably  entitled :  -Edwards  v.  HuTbert, 
W.  54;  Adams  v.  Bradley,  12  M.  846;  Camp- 
bell v.  Campbell,  21  M.  488;  Eanold  v.  Bacon, 
86  M.  1 ;  Davis  v.  Filer,  40  M.  810;  Austin  v. 
Dean,  40  M.  386;  Crooks  v.  Whitford,  40  M. 
599. 

85.  Where  a  conveyance  is  obtained  for 
fraudulent  ends  or  under  oppressive  circum- 
stances, the  party  deriving  title  is  converted 
into  a  trustee,  if  necessary  for  administering 
relief:  Huxley  v.  Rice,  40  M.  73. 

86.  The  claimant  of  a  pretended  title  which 
he  had  no  right  to  retain  or  assert  against  an- 
other party  is  regarded  in  equity  as  holding 
in  trust  for  the  other  party,  and  as  bound  to 
release  it  to  him  on  just  terms:  Crooks  V. 
Whitford,  40  M.  599. 

•  '87.  A  court  of  equity  may  in  a  proper  case 
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adjudge  the  patentee  of  lands  to  hold  as 
trustee  for  one  having  greater  equities :  Boyoe 
v.  Dam,  29  M.  148;  Hedley  v,  Leonard,  85 
M.  71. 

88.  A  widow  in  possession  of  premises  of 
which  her  husband  died  seized  procured, 
without  the  payment  of  any  new  considera- 
tion, to  be  executed  to  herself  a  deed  of  the 
premises,  in  order  to  cure  defects  in  the  title 
under  which  her  husband  went  into  posses- 
sion. The  title  thus  acquired  she  will  hold  in 
trust  for  the  heirs  of  her  husband,  subject  to 
her  dower  right:  Campbell  v.  Campbell,  21  M. 
488. 

80.  Where  the  complainant's  means  have 
been  invested  in  lands  and  a  deed  taken  with- 
out her  knowledge  and  in  violation  of  her 
rights  in  the  names  of  her  step-children,  her 
equity  to  demand  a  conveyance  is  not  affected 
by  the  statute  abolishing  resulting  trusts: 
Ransom  v.  Ransom,  81 M.  801. 

90.  An  administrator  with  knowledge  that 
his  decedent  held  certain  part-paid  school 
lands  in  trust  for  third  parties  allowed  such 
lands  to  be  forfeited  for  non-payment  of  in- 
terest, and  acquired  a  patent  in  his  own  name 
on  the  resale.  Held,  that  chancery  would 
compel  him  to  convey  to  the  real  parties  in 
interest:  Carrier  v.  Heather,  83  M.  441. 

91.  If  the  vendee  in  a  contract  for  the  sale 
of  non-patented  government  lands  subse- 
quently receives  patents  for  other  lands  than 
hk  contract  calls  for,  he  holds  the  title  to  such 
lands  in  trust  for  his  vendor :  Oibbs  v.  Diekma, 
U.  S.  Book  28  (Co-op.  ed.),  177. 

92.  A  deed  fraudulently  procured  by  the 
false  representation  that  it  is  for  the  protec- 
tion of  the  grantee  in  a  prior  unrecorded  deed 
from  the  same  grantor  does  not  invest  the 
grantee  named  therein  with  any  title  as  against 
the  prior  grantee  for  whose  benefit  the  grantor 
meant  it.  The  fraudulent  grantee  is  a  mere 
trustee  for  the  other :  Hanold  v.  Bacon,  88  M.  1. 

93.  One  who  by  deception  obtains  an  assign- 
ment of  a  certificate  of  purchase  from  one 
who  has  parted  with  the  title,  and  tells  him 
so,  and  who  then  obtains  a  patent  on  such 
certificate,  becomes  a  trustee  mala  fide  of  the 
legal  title  for  his  assignor:  Loomis  v.  Roberts, 
57  M.  284. 

94.  Where  by  treaty  between  the  United 
States  and  an  Indian  tribe  a  sum  was  set 
apart  to  pay  claims  against  the  Indians,  to 
be  allowed  by  commissioners,  and  A.  having 
a  claim  against  them,  B.  procured  its  allow- 
ance to  himself  as  purchaser  of  the  claim, 
when  he  had  no  right  to  it,  and  received  the 
money,  held,  that  as  B.  was  not  liable  to  A. 


at  law  in  an  action  for  money  had  and  re- 
ceived, he  would  in  equity  be  considered  as 
a  trustee  for  him:  Edwards  v.  Hulbert,  W. 
54. 

96.  One  who  goes  into  possession  of  lands 
under  a  contract-purchaser  bound  to  pay 
taxes  takes  a  tax-title  in  trust  for  the  vendor : 
Bertram  v.  Cook,  82  M.  518. 

96.  One  who  buys  up  unredeemed  property 
sold  on  execution,  but  is  not  bound  by  con- 
tract or  by  actual  or  constructive  fraud  to 
hold  it  for  the  debtor,  does  not  become  a 
trustee  for  the  debtor's  benefit,  even  where  he 
gives  out  that  he  has  benevolent  designs  in 
the  debtor's  favor:  Taylor  v.  Boardman,  24 
M.  287. 

97.  K.  sold  to  E  a  parcel  out  of.  a  lot 
which  he  had  mortgaged  and  then  allowed 
the  mortgage  to  be  foreclosed  upom  the  whole 
lot,  and  by  a  collusive  arrangement  with  R.  in 
his  own  interest,  but  in  fraud  of  H.'s  rights, 
the  lot  was  bid  in  by  R,  who  then  refused  to 
release  to  H.  except  upon  terms.  Held,  that 
R.  should  be  considered  as  holding  H.'s  parcel 
as  trustee  for  H.'s  benefit,  and,  so  far  as  H. 
was  concerned,  as  K.'s  mortgagee:  Huxley  v. 
Rice,  40  M.  78. 

98.  Collusive  purchasers  under  unfair  fore- 
closure of  chattel  mortgage  were  held  account- 
able as  trustees  in  their  own  wrong:  CuJbert- 
son  v.  Young,  50  M.  190. 

99.  In  a  particular  case,  a  wife  who  took 
securities  in  her  own  name  was  held  to  have 
made  herself  a  trustee  for  the  benefit  of  her 
husband  and  his  creditors  of  all  the  fund  ex- 
cept so  much  as  represented  her  own  land: 
Cicotte  v.  Stebbins,  49  M.  881. 

100.  Where  money  to  take  up  a  mortgage 
is  paid  by  a  vendor  to  a  vendee  protected  by 
covenants  against  encumbrances,  a  trust  to 
satisfy  the  encumbrance  arises  in  favor  of 
subsequent  purchasers  under  like  covenants 
from  the  vendee,  and  they  having  redeemed 
from  such  mortgage  may  hold  such  vendee  as 
for  money  received  to  their  use:  TwitcheU  v. 
Drury,  25  M.  898. 

101.  The  vendor  in  a  contract  of  sale  of 
lands  is  deemed  in  equity  to  be  a  trustee  of 
the  land  for  the  purchaser,  who  is  regarded  as 
a  trustee  of  the  purchase  money  for  the 
vendor:  Wing  v.  McDowell,  W.  175;  Mich- 
igan State  Bank  v.  Hastings,  1  D.  225. 

102.  In  the  absence  of  a  formal  assignment 
to  a  lessor  of  insurance  taken  by  the  lessee,  it 
was  held  that  equity  would  deem  the  insur- 
ance to  be  held  in  trust  for  the  former  to  the 
amount  stipulated  by  the  latter:  Eberts  v. 
Fisher,  64  M.  294 
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(o)  Validity. 
1.  In  general 

103.  The  land-board  in  Detroit  bad  power 
to  grant  a  donation  lot  by  conveyance  in  trust : 
Ready  v.  Kearsley,  14  M.  215. 

104.  H.  S.  §  5578,  authorizing  trusts  to  be 
created  to  sell  lands  for  the  benefit  of  creditors, 
is  not  confined  to  general  assignments:  State 
Bank  v.  Chapette,  40  M.  447. 

106.  A  husband  may  settle  property  to  his 
wife's  use  through  trustees:  Burdeno  v.  Am- 
perse,  14  M.  91. 

106.  A  trust  imposed  by  will  for  raising 
money  out  of  the  rents  and  profits  to  pay  off 
encumbrances  on  an  estate  devised  to  minors 
is  valid,  and  the  trustee  can  be  relieved  from 
it  only  by  the  action  of  all  the  beneficiaries 
after  they  become  of  age ;  the  charge  cannot 
be  apportioned  by  undivided  shares :  Toms  v. 
Williams,  41  M.  552. 

107.  A  bequest  to  a  village  of  $15,000  to  be 
used  in  the  erection  of  a  school  building  to  be 
used  as  a  high  school,  and  to  be  suitable  for 
that  purpose,  is  not  void  for  uncertainty  or  in- 
definiteness.  If  power  Is  lacking  to  administer 
the  trust  it  can  be  granted  by  the  legislature: 
Hatheway  v.  Sackett,  82  M.  97. 

108.  A  bequest  to  a  school -district  board 
and  its  successors  of  a  fund  to  be  held  in  trust 
for  purchasing  with  the  interest  thereof  books 
for  a  school  library  was  sustained :  Maynard 
v.  Woodard,  86  M.  428. 

109.  Where  personal  property  was  put  in 
the  hands  of  a  third  person  to  be  delivered  to 
the  donor's  daughter  after  his  death,  it  was 
held  that  the  duties  of  the  trustee  were  definite 
and  might  rest  in  parol :  Bostwick  v.  Mahaffy, 
48  M.  842. 

110.  Trusts  in  personal  property,  where  the 
specific  property  is  constantly  changing  while 
the  fund  remains  subject  to  the  duties  and 
burdens  of  the  trust,  are  not  invalid  or  uncom- 
mon :  Leland  v.  CoUver,  84  M.  4ia 

2.  Perpetuities;  accumulations. 
See,  also,  "Wills,  VIII,  (c). 

111.  Estates  in  trust  are  subject  to  EL  S. 
§  5531,  prohibiting  the  suspension  of  the  ab- 
solute power  of  alienation  for  a  longer  time 
than  two  lives  in  being  (H.  S.  §  5573): 
Thatcher  v.  'St.  Andrew'*  Church,  37  M.  264; 
Newark  Methodist  Church  v.  Clark,  41  M.  730. 

112.  Therefore  a  trust-doed  suspending  the 
power  of  alienation  for  a  longer  time  than 
two  lives  in  being  would  be  invalid.  But 
such    power    is   not   suspended    where    the 


trustees  are  vested  with  the  power  of  sale  at 
their  option;  if  this  power  is  exercised  it 
puts  an  end  to  the  trust:  Thatcher  v.  St.  An- 
drews Church,  37  M.  364. 

113.  A  perpetual  trust  for  a  particular  pur- 
pose, with  no  power  of  alienation  in  the 
trustee,  is  invalid ;  and  trusts  for  charitable 
uses  are  not  distinguished  in  this  state  from 
others,  and  their  validity  depends  on  the 
same  rules:  Newark  Methodist  Church  v. 
Clark,  41  M.  780. 

114.  Such  trusts  as  may  be  necessary  to 
save  estates  from  being  sacrificed  to  pay  en- 
cumbrances and  preserve  land  as  such  for 
devisees  do  not  contravene  the  statute  against 
perpetuities:  Toms  v.  Williams,  41  M.  552. 

(d)  Construction. 

116.  A  deed  of  trust  is  to  be  so  construed 
as  to  enable  the  trustee  to  perform  the  duties 
entrusted  to  him:  Smith  v.  Bonhoof,  2  H. 
115.  Deed  to  Roman  Catholic  bishop  in  trust 
for  erection  of  ohurch,  eta,  for  use  of  a  partic- 
ular congregation,  construed :  Ibid. 

116.  Where  a  trust-deed  contemplated  con- 
version of  the  property  from  realty  to  person- 
alty, proceeds  to  go  to  "legal  heirs,"  the  term 
is  construed  by  the  general  statute  of  descents 
-(H.  S.  8  5772a,  subd.  2%  not  by  H.  8.  §  5776a, 
confining  descent  to  ancestor's  blood:  Bender- 
son  v.  Sherman,  47  M.  267. 

117.  A  deed  by  the  land-board  in  Detroit  of 
a  lot  of  land  to  "  S.  or  his  legal  heirs  and  rep- 
resentatives, but  always  in  trust  and  for  the 
use  and  benefit  of  the  rightful  owners  of 
the  premises  hereinafter  mentioned,  Haiming 
the  same  by  virtue  of  the  mesne  conveyances 
from  the  original  grantee  or  otherwise  howso- 
ever, his,  her  or  their  heirs,''  etc.,  was  held 
not  to  vest  in  S.  any  power  of  selection  as  to 
the  beneficiaries  under  it;  nor  was  it  ambig- 
uous as  to  the  grantee  or  uncertain  as  to  the 
ctstuis  que  trujitent:  Beady  v.  Kearsley,  14  M. 
215. 

118.  A  deed  conveyed  certain  lands  to 
trustees  named  in  it,  and  also  "  all  my  house- 
hold goods  and  personal  property,"  etc,  .  .  . 
"  to  have,  hold,  use  and  enjoy  the  same,  and 
lease  or  dispose  of  the  same,  or  cause  the  same 
to  be  used,  and  to  receive  the  rents,  profits 
and  income  thereof,  and  to  use  or  dispose  of 
the  same  on  trust,"  etc.,  and  gave  them  au- 
thority in  certain  emergencies  to  temporarily 
raise  money  upon  the  property  by  mortgage  or 
otherwise.  Held,  that  the  power  of  alienation 
here  given  was  meant  to  cover  the  real  as  well 
as  the  personal  property,  some  of  the  words 
being  apt  if  applied  to  the  real  estate,  and  not 
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bo  if  applied  to  the  personalty:  Thatcher  v.  St 
Andrew's  Church,  87  M.  284 

119.  If  apt  words  are  used,  no  particular 
form  is  needed  for  the  creation  of  a  power  of 
alienation  in  a  deed  of  trust :  Ibid. 

120.  A  particular  trust-deed  construed  and 
held  to  dispose  entirely  and  absolutely  of  the 
entire  beneficial  interest  in  the  estate:  Paton 
v.  Langky,  50  M.  428. 

121.  A  will  provided  funds  "for  the  estab- 
lishment of  a  school  at  Montrose  for  the  edu- 
cation of  children,  to  be  expended  according 
to  the  direction  of  [the]  executors."  Held, 
that  the  term  "  establishment  of  a  school "  in 
a  bequest  for  such  a  purpose  may  mean  the 
employment  of  a  teacher,  or  the  organization 
of  an  institution,  or  the  erection  of  a  building, 
or  part  or  all  of  these  things;  and  it  does  not 
bind  the  executors  to  any  particular  scheme, 
nor  preclude  them  from  erecting  a  school  of 
an  exclusive  character,  in  no  just  sense  public 
nor  to  be  recognised  as  a  charity,  and  so  fur- 
nishes no  basis  for  state  interference  to  en- 
force the  bequest  as  for  a  public  charity: 
Attorney-General  v.  Soule,  28  M.  1SS. 

Certain  wills  held  to  confer  upon  executors 
general  power  in  trust  to  sell  lands  without 
probate  license:  See  Estates  of  Decedents, 
§§272-274. 

II.  Teustees. 

Notice  to  one  trustee  is  notioe  to  all:  See 
Notice,  §88. 

(a)  Appointment  and  acceptance. 

122.  H.  S.  §  5589,  in  authorizing  the  court 
of  chancery  to  appoint  some  person  to  com- 
plete the  execution  at  a  trust  when  the  orig- 
inal trustee  has  died,  resigned  or  been  removed, 
does  not  apply  to  trusts  in  personalty  but  only 
to  those  in  real  estate :  Ledyards  Appeal,  51 
M.628. 

123.  A  trustee  can  be  appointed  by  a  court 
of  equity  to  take  the  place  of  one  who  has 
died  without  completing  the  execution  of  hie 
trust,  or  has  become  incapable  of  acting.  Aad 
in  proper  proceedings  instituted  in  behalf  of  the 
trustee  or  of  any  one  interested  in  the  trust 
fund,  and  begun  by  bill  of  complaint,  with 
actual  or  substituted  notice  to  all  parties  con- 
cerned, the  court  will  furnish  such  aid  as 
from  time  to  time  may  be  needed  in  the  ad- 
ministration of  the  trust.  But  these  proceedV 
ings  cannot  be  taken  by  petition:  Ibid. 

124.  A  trust  need  not  fail  for  want  of  ex- 
press acceptance  by  the  trustee:  Thatcher  v. 
St.  Andrew's  Church,  87  M.  264. 


125.  A  trust  is  sufficiently  accepted  by 
proceeding  to  execute  it:  Lyle  v.  Burke,  40  M. 
490. 

Appointment  as  trustee  revoked  by  codicil, 
see  Wills,  §  285. 

(b)  Resignation  and  removal. 

Abandonment  of  trust,  see  infra,  §§  228,  229. 

120.  A  bill  asking  that  a  trustee  be  super- 
seded for  incompetency  must  clearly  set  forth 
the  substantial  facts  that  show  him  to  be  un- 
fit: Preston  v.  Wilcox,  38  M.  07a 

127.  The  imprudence  or  neglect  of  a  trustee 
are  generally  grounds  for  requiring  him  to 
make  good  the  injury  resulting  from  it  rather 
than  for  superseding  him :  Ibid. 

128.  A  trustee's  failure,  through  mistake, 
to  discharge  a  duty,  or  injudicious  exercise  of 
discretion  or  refusal  to  exercise  a  purely  dis- 
cretionary power  for  the  advantage  of  the 
estate,  will  not  warrant  his  removal :  Ibid. 

120.  A  trustee  requiring  particular  qualifi- 
cations, chosen  by  the  author  of  the  trust  and 
unequivocally  accepted  by  the  bulk  of  the 
beneficiaries,  will  not  be  superseded  unless  on 
grounds  of  the  clearest  necessity,  such  as  that 
by  reason  of  his  general  unfitness  his  retention 
will  be  likely  to  disappoint  the  fundamental 
purposes  of  the  trust :  Ibid. 

130.  A  trustee's  insolvency  may  be  ground 
for  superseding  him :  Brown  v.  Vandermeulen, 
41  M.  418. 

(c)  Extent  and  duration  of  trustee'* 
estate. 

181.  In  a  conveyance  of  land  in  trust  for 
the  payment  of  debts  the  word  "  heirs  "  is  not 
necessary  to  convey  a  fee:  Angell  v.  Rosen- 
burg,  12  M.  266. 

132.  Where  trustees  designated  by  a  will 
for  any  beneficial  trust  purpose  are  not  re- 
quired to  hold  any  estate  beyond  one  for  a 
term  of  years,  they  take  no  greater  absolute 
estate  than  is  co-extensive  with  the  trust;  and 
as  to  so  much  of  the  estate  as  is  not  Heeded  to 
cany  out  a  valid  trust,  their  authority  is  no 
more  than  a  power  and  does  not  prevent  a 
devolution  of  the  estate  (H.  a  §§  5576;  5577): 
Toms  v.  Williams,  41  M.  552. 

133.  A  declaration  of  trust  operates  to  as- 
sign to  the  trustee  the  notes  from  which  the 
trust  fund  is  to  be  raised,  even  if  not  indorsed 
to  him:  Lyle  v.  Burke,  40  M.  499. 

184.  A  deed  of  lands  to  trustees  to  secure 
or  pay  debts  is  a  mortgage:  State  Bank  v. 
Chapelle,  40  M.  447;  Flint  &  P.  M.  R.  Co.  v. 
Auditor-General,  41  M.  685. 
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(d)  Powers  and  rights. 

As  to  powers  in  trust  by  will  to  executors 
to  sell  lauds,  see  Estates  of  Decedents, 
g§  272-274. 

135.  A  discretion  confided  to  trustees 
jointly  cannot  be  independently  exercised  by 
one  of  them  so  as  to  ignore  another,  even  with 
the  consent  of  others  who,  with  him,  would 
constitute  a  majority:  Loud  v.  Winchester,  52 
M.  174. 

136.  As  a  general  rule,  where  several  per- 
sons are  appointed  to  execute  a  trust  and  no 
authority  is  given  to  a  less  number  than  the 
whole  to  act,  all  must  join  in  its  execution : 
Scott  v.  Detroit  Young  Merit  Society,  1  D.  119. 

137.  But  a  public  trust  may  be  executed 
by  a  majority,  all  being  present  to  deliberate : 
Ibid. 

As  to  a  sale  by  one  of  two  executors  where 
the  other  has  renounced  the  trust,  see  Estates 
or  Decedents,  §  266. 

138.  A  trustee  may  maintain  assumpsit 
for  money  had  and  received  for  rent  of  cestui 
que  trust  collected  and  in  the  hands  of  his 
agent:  Beardslee  v.  Hortun,  8  M.  560. 

139.  Where  a  number  of  creditors  select 
an  individual  to  Represent  them  as  trustee  in 
a  mortgage,  it  is  not  to  be  presumed  that  the 
trustee  has  power,  or  that  a  majority  of  the 
beneficiaries  can  authorize  him,  to  buy  in  the 
mortgaged  property  on  foreclosure  so  as  to 
bind  those  who  are  unwilling  to  assent  to  the 
arrangement;  in  consenting  to  the  security, 
no  creditor  surrenders  any  right  of  individual 
action.  Where  such  a  trustee  in  fact  bought 
in  the  property  in  good  faith,  the  court  al- 
lowed him  to  elect  to  pay  those  creditors  who 
afterwards  opposed  the  sale  their  proportion- 
ate share  of  the  bid,  or  to  re-open  the  sale: 
Bradley  v.  Tyson,  88  M.  387. 

140.  A  trustee  cannot  be  allowed  to  make 
any  advantage  to  himself  from  an  abuse  of 
bis  trust:  Chene  v.  Bank  of  Michigan,  W. 
511. 

141.  Administrators  or  other  persons  in 
the  position  of  trustees  may  not  directly  or  in- 
directly acquire  interests  in  or  bargain  for 
benefits  from  the  property  which,  in  their  re- 
lation as  trustees,  they  hold,  manage,  control 
or  sell  for  others ;  it  is  a  fraud  for  a  trustee  to 
take  for  his  own  benefit  a  position  in  which 
his  interests  will  conflict  with  his  duty :  Shel- 
don v.  Rice,  80  U.  2W. 

142.  One  who  places  himself  in  the  position 
of  confidential  adviser  of  a  person  who  seeks 
his  aid  to  escape  from  threatened  criminal 
proceedings,  and  to  settle  charges  brought 
against  him,  is  a  trustee,  and  has  the  burden 


of  showing  good  faith  in  any  bargains  or 
transfers  which  he  may  meanwhile  make 
witb  the  person  who  thus  relies  upon  his  ad- 
vice: Starrs  v.  Scougale,  48  M.  887. 

143.  A  trustee  is  not  allowed  to  deal  with 
his  cestui  que  trust  as  with  a  third  person ; 
and  purchases  of  trust  property  made  by  him 
will  not  be  sustained,  unless  the  court  is  satis- 
fied that  he  has  acted  throughout  with  the 
most  perfect  fairness,  and  taken  no  advantage 
of  his  peculiar  relation:  Schwarz  v.  Wendell, 
W.  287. 

144.  Under  the  facts  appearing  in  this  case 
the  court  set  aside  a  purchase  made  by  the 
cestui  que  trust  of  the  trustee,  and  ordered  the 
latter  to  deliver  up  to  be  cancelled  a  note  given 
for  the  purchase  price,  or  to  account  for  the 
amount:  Ibid. 

145.  A  trustee  cannot  be  a  purchaser  of 
the  trust  estate:  McKay  v.  Williams,  67  M. 
547. 

146.  A  trustee  to  sell  cannot  himself  be- 
come purchaser:  Dwight  v.  Blackmar,  2  M. 
880. 

147.  A  sale  made  by  a  trustee  to  himself  is 
void  in  law :  Clute  v.  Barron,  2  M.  192. 

148.  No  one  without  express  authority  of 
law  can  become  purchaser  of  property  which 
it  is  his  duty  to  sell  for  the  highest  price  he 
can  obtain:  Ames  v.  Fort  Huron,  etc.  Co.,  11 
M.  189. 

149.  When  property  is  sold  by  a  trustee 
and  purchased  by  or  for  him  on  his  private  ac- 
count, the  purchase  is  void  at  the  option  of 
the  cestui  que  trust,  but  he  affirms  it  by  ac- 
quiescence for  an  unreasonable  length  of  time : 
Campau  v.  Van  Dyke,  15  M.  871. 

160.  A  trustee  to  whom  certain  mortgage 
securities  had  been  assigned  made  a  declara- 
tion of  trust  to  a  certain  bank,  setting  forth 
that  he  held  them  primarily  to  secure  the  in- 
debtedness of  the  cestui  que  trust  to  the  bank. 
Held,  that  this  did  not  of  itself  preclude  the 
bank  from  purchasing  other  claims  against  the 
cestui  que  trust,  whether  secured  upon  the 
same  property  or  not :  Detroit  Savings  Bank  v. 
Truesdail,  88  M.  480. 

161.  Where  money  is  left  to  a  village  to 
build  a  suitable  building  to  be  used  for  a  high 
school,  without  further  directions  as  to  its 
maintenance,  and  without  endowment,  the 
village  may  use  its  reasonable  discretion  on 
the  subject,  and  may  put  it  on  the  basis  of  the 
public  schools.  Such  a  building  may  be  law- 
fully used  in  connection  with  the  preparatory 
grades ;  and  chancery  cannot  control  the  dis- 
cretion of  the  local  authorities  in  expediting 
the  completion  of  the  scheme  and  raising 
money  for  its  support  at  public  expense  other- 
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than  may  be  provided  by  law  when  no 
private  funds  are  given  to  the  trust  for  that 
purpose:  Hathaway  o.  New.  Baltimore,  48  M. 
251. 

(e)  Dtttiet  and  liabilities. 

162.  Strict  performance  of  trust  duties 
may  be  waived;  but  such  waiver  in  the  past 
and  in  the  case  of  completed  transactions  will 
not  justify  or  excuse  subsequent  laxity  that 
has  not  been  authorized  or  approved:  Loud  v. 
Winchester,  52  M.  174. 

153.  Trustees  should  not  assume  extraordi- 
nary risks  or  engage  in  dealings  that  depend 
on  so  many  contingencies  as  to  be  unsafe, 
though  it  may  be  possible  to  work  out  a  favor- 
able issue  from  them :  Loud  v.  Winchester,  64 
M.  28. 

154.  A  trustee  must  not  use  the  trust  to 
accommodate  other  parties,  or  to  enter  upon 
an  extended  course  of  bill-discounting  and 
indorsing  with  customers,  tbus  risking  the 
funds  of  the  trust  estate:  ibid. 

166.  Trustees  who  hold  property  in  trust 
to  carry  on  a  salt-making  and  lumber  busi- 
ness in  a  particular  place  are  not  authorized 
to  enter  into  an  agreement  with  a  company 
in  another  state  to  sell  them  unlimited 
amounts  of  lumber  on  time,  thus  putting  a 
large  part  of  the  trust  property  in  another 
jurisdiction  at  a  serious  risk :  Ibid. 

166.  Pursuing  a  trust  fund  in  the  hands  of 
a  misconducting  trustee  cannot  be  construed 
as  a  waiver  of  bis  deficiencies:  Ibid. 

167.  Whether  goods  are  converted  into 
money  or  not  makes  no  difference  with  the 
trustees'  responsibility  to  creditors  whose  right 
to  the  goods  or  proceeds  are  established ;  and 
if  the  proceeds  are  paid  away  by  the  trustees 
pendente  lite  they  are  responsible :  Thayer  v. 
Swift,  H.  480. 

158.  On  the  foreclosure  of  a  purchase- 
money  mortgage  given  by  a  trustee  (see  infra, 
§  178),  a  personal  decree  against  him  was  held 
proper:  Hannah  v.  Carnahan,  65  M.  601. 

159.  Where  a  creditor  had  caused  an  ar- 
rangement to  be  made  whereby  bis  debtor's 
property  was  conveyed  to  a  trustee  to  sell  and 
with  the  proceeds  pay  encumbrances,  and 
where  such  creditor  had  taken  from  said 
trustee  a  mortgage  to  secure  performance  of 
his  trust,  foreclosure  of  the  mortgage  was  de- 
nied, the  trustee  not  having  abused  his  trust 
or  been  negligent,  and  having  been  unable  to 
obtain  means  from  the  property  in  his  charge : 
Humphrey  v.  Beckwith,  48  M.  151. 

100.  Defendants  in  a  bill  for  an  accounting 
brought  by  the  assignee  of  an  interest  under  a 
Vol.  II— 44 


deed  of  trust  are  not  concerned  whether  or 
not  complainant  paid  anything  or  not  for  the 
assigned  interest:  Henderson  v.  Sherman,  47 
M.  267. 

161.  A  double  responsibility  rests  upon  a 
trustee  in  dealing  with  one  whom  he  knows 
to  be  also  a  trustee,  as  any  dealings  between 
them  in  wrong  of  the  hitter's  trust  affects  both 
with  an  equitable  responsibility:  Heath  v. 
Waters,  40  M.  457. 

(f)  Accounts;  compensation. 

162.  A  trustee  is  not  chargeable  with  a  loss 
resulting  from  the  renewal,  through  no  fault 
of  his,  of  an  overdue  note  without  renewing 
the  security:  Loud  v.  Winchester,  64  M.  23. 

163.  A  trustee  is  to  be  credited  with  money 
advanced  to  settle  claims  against  the  trust  es- 
tate, when  such  settlement  was  within  the 
reasonable  judgment  of  business  men :  Ibid. 

164.  Losses  incurred  through  unauthorized 
dealings  with  the  trust  property  are  charge- 
able on  the  trustees  where  the  beneficiary's 
consent  is  not  shown ;  and  the  fact  that  such 
beneficiary  took  the  property  saved  from  such 
dealings  does  not  present  a  case  of  election 
which  prevents  him  from  charging  the  losses 
to  tbe  trustees:  Ibid. 

165.  A  trustee  is  not  chargeable  with  losses 
occurring  on  a  sale  of  goods  to  a  person  whose 
responsibility  he  had  no  reason  to  doubt,  and 
whose  credit  was  good  at  the  time  of  the  sale : 
Ibid. 

166.  A  trustee  who  has  received  tbe  proper 
discount  rates  cannot  charge  for  financial  as- 
sistance rendered  in  discounting  paper :  Ibid. 

167.  Trustees  must  not  receive  from  their 
employment  personal  benefits  that  are  not 
provided  for  in  the  trust;  as,  e.g.,  by  receiving 
special  compensation  for  supervising  transac- 
tions connected  with  the  business  confided  to 
them,  but  unauthorized  by  the  trust:  Loud  v. 
Winchester,  52  M.  174. 

168.  A  trustee  is  entitled  to  a  reasonable 
compensation  for  his  time  and  services: 
Schwarz  v.  Wendell,  W.  267. 

168.  A  trustee  is  not  entitled  as  of  right  to 
compensation,  but  on  accounting  it  is  within 
the  discretion  of  a  court  of  equity  to  make  or 
withhold  allowances  as  the  case  requires.  It 
may  properly  be  withheld  if  his  services  are 
merely  constructive,  and  if  his  non-feasance 
has  involved  the  estate  in  litigation :  Hender. 
son  v.  Sherman,  47  M.  267. 

170.  A  trustee  who  acts  in  good  faith  and 
with  reasonable  diligence  should  be  compen- 
sated :  Barnebee  v.  Beckley,  43  M.  613. 
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(g)  Investments. 

See,  also,  Estates  of  Decedents,  §  91; 
Guardianship,  §§  83,  88,  90. 

171.  A  trustee  -whose  wrongful  act  in  in- 
Testing  moneys  has  been  repudiated  by  the 
eestuis  que  trtutent  cannot  claim  subrogation 
to  their  equities  and  have  the  trust  enforced 
for  his  own  benefit  to  the  same  extent  that 
they  could  have  had  it  enforced  had  they  not 
repudiated  his  action:  Rowley  v.  Towsley,  53 
M.829. 

(h)  Sales  and  mortgages. 

As  to  power  of  executors  under  trust  im- 
posed by  will  to  sell,  see  Estates  of  Dece- 
dents, g§  266,  373-274. 

As  to  purchases  by  trustee  of  the  trust  prop- 
erty, see  supra,  §§  148-149. 

172.  No  statute  or  common-law  principle, 
requires  trustees  who  have  an  express  and  un- 
qualified power  to  sell  "  in  such  manner  as 
they  may  deem  for  the  best  interest "  of  the 
trust  committed  to  them  to  sell  by  public 
auction  only,  or  to  first  offer  the  property  at 
public  auction;  so  held  of  the  board  of  es- 
cheats: Crane  v.  Reeder,  23  M.  822. 

178.  An  agreement  whereby  property  owned 
in  common  is  put  in  the  name  of  one  of  the 
owners  to  be  held  by  him  as  trustee  for  the 
benefit  of  all  parties, "  subject  to  such  decisions 
as  the  parties  may  direct  from  time  to  time," 
gives  him  no  right  to  sell  the  whole  without 
the  consent  of  all  the  owners ;  and  if  he  sells 
to  a  purchaser  with  notice  the  sale  can  con- 
vey no  more  than  his  own  personal  interest: 
Palmer  v.  Williams,  34  M.  828. 

174.  Where  the  trustee  of  lands  is  author- 
ized to  sell  on  specified  terms  he  cannot  sell 
except  in  compliance  with  his  instructions, 
and  cannot  give  credit  where  he  is  told  to  sell 
for  cash :  Ibid. 

175.  Consent  that  a  trustee  of  lands  may 
sell  at  a  given  rate  at  one  time  does  not,  when 
that  sale  falls  through,  operate  as  a  continuing 
power  to  sell  at  a  future  time,  especially  where 
the  value  of  the  property  fluctuates;  after  any 
considerable  interval  new  authority  is  re- 
quired, even  though  the  price  obtained  may 
be  larger  than  that  previously  consented  to: 
Ibid. 

176.  A  trust  is  forever  ended  upon  the  ex- 
ecution and  delivery  by  the  trustees  of  a  con- 
veyance under  the  absolute  power  of  alien- 
ation; and  such  conveyance  passes  a  good 
title  to  the  grantee :  Thatcher  v.  St.  Andrew's 
Church,  87  M.  264. 

177.  Where  one  conveyed  land  in  trust, 


and  the  trustees,  with  his  knowledge  and  by 
virtue  of  the  stipulations  of  the  trust,  to 
which  certain  events  had  given  effect,  deeded 
to  a  third  person,  and  the  first  owner  thereon 
relinquished  possession  on  being  required  to, 
and  never  reclaimed  it,  but  disposed  of  his 
property  as  if  he  did  not  consider  this  land  as 
belonging  to  him,  his  title  was  regarded  as  ex- 
tinguished :  Thayer  v.  Arnold,  82  M.  88ft. 

178.  A  wife's  deed  of  land  to  her  husband, 
in  trust  for  their  minor  children,  authorized 
him  to  sell  and  convey  the  property  as  he 
should  deem  best,  and  to  re-invest  the  pro- 
ceeds for  said  children;  the  deed  was  not  to 
become  operative  or  to  be  placed  on  record 
during  the  grantor's  life,  and  if  her  husband 
survived  her  he  was  "to  control  and  govern 
such  property  the  same  as  if  he  held  the  same 
in  fee-simple,  without  let,  hindrance  or  bond 
to  any  person  or  persons."  After  her  death 
be  put  the  deed  on  record  and  sold  the  land 
for  $  1,700,  and  bought  other  land  for  $1,<SOO, 
paying  half  down  and  giving  a  purchase- 
money  mortgage  for  the  rest.  Subsequently 
he  borrowed  $600  from  the  same  mortgagee, 
and  gave  a  second  mortgage  on  the  same 
property.  Held,  that  the  purchase  was  valid 
because  the  price  did  not  exceed  the  proceeds 
of  the  sale  of  the  land  conveyed  in  the  trust 
deed,  and  that  the  purchase-money  mortgage 
could  be  enforced,  as  it  was  given  for  the 
purposes  of  an  investment  that  was  warranted 
by  the. trust;  but  that  as  the  trust  deed — of 
which  the  record  was  notice  —  gave  no  power 
to  mortgage  property  purchased,  the  second 
mortgage  was  void:  Hannah  v.  Carnahan,  66 
M.601. 

III.  Cestuis  que  tbusteht. 

(a)  Nature  and  extent  of  their  estate. 

179.  A  naked  trust  previously  existing  be- 
came an  executed  trust,  and  consequently  a 
legal  estate  in  the  cestui  que  trust,  by  the  op- 
eration of  H.  S.  §  5565,  which  took  effect 
March  1, 1847:  Ready  v.  Keardey,  14  M.  215. 

180.  By  H.  S.  §  5565  the  principle  of  the 
English  statute  of  uses  is  adopted.  That  stat- 
ute never  operated  upon  mere  resulting  or  im- 
plied trusts,  but  only  on  express  trusts  actu- 
ally created  by  the  parties;  nor  does  said 
§  5565 :  Trask  v.  Green,  9  M.  858. 

181.  Passive  trusts  are  now  abolished,  and 
when  a  deed  creates  them  the  title  passes  at 
once  to  the  beneficiary :  Burdeno  v.  Amperse, 
14  M.  91. 

182.  In  every  case  of  naked  trust  the  stat- 
ute itself  executes  the  trust  and  places  the 
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legal  estate  in  the  cestui  que  trust:  Thompson 
v.  Waters,  25  M.  314,  234. 

183.  It  has  converted  all  plenary  rights  to 
the  use  and  control  of  lands  into  legal  estates, 
and  applies  to  existing  as  well  as  future  trusts: 
Steevens  v.  Earles,  35  M.  40. 

184.  A  trust  requiring  the  trustee  to  man- 
age property  and  pay  rents  and  profits  to  the 
beneficiary  unless  the  latter  elects  to  live  on  it 
is  an  active  trust,  so  long  as  the  beneficiary  is 
out  of  possession;  and  whenever  that  is  the 
case  it  does  not  therefore  vest  a  legal  estate 
in  the  beneficiary  under  H.  S.  g  5565 ;  and  a 
mere  beneficiary  for  life  cannot,  by  deeding  it, 
give  title  to  more  than  an  equitable  life-inter- 
eat,  if  to  that:  Parker  v.  McMillan,  55  M.  366. 

185.  land  was  conveyed  in  trust  for  the 
grantor's  wife  for  her  life,  then  for  her  chil- 
dren until  they  should  become  of  age,  when 
the  trustee  was  to  convey  to  them:  The  wife 
survived  the  children.  Held,  that  on  her 
death  the  grantor's  heirs  at  law  took  the  prop- 
erty, and  that  a  conveyance  by  the  wife  could 
not  affect  their  interest:  Ibid, 

186.  H.  8.  g  5567,  enacting  that  every  "  dis- 
position of  lands"  shall  be  directly  to  the  per- 
son beneficially  interested,  and  that  a  deed  in 
trust  shall  not  vest  the  legal  estate  in  the 
trustee,  does  not  apply  where  the  interest  of 
the  cestui  que  trust  was  not  created  by  the 
deed  to  the  trustee,  but  by  the  original  con- 
tract of  purchase  in  connection  with  certain 
contemporaneous  correspondence.  In  such 
case  the  cestui  que  trust  takes  merely  an  equi- 
table title:  taring  v.  Palmer,  118  U.  S.  831. 

187.  Where  a  trust  under  a  will  clearly 
designates  the  interests  to  be  enjoyed  and  the 
persons  who  are  to  enjoy  them,  the  expiration 
of  the  purposes  of  the  trust  gives  such  a  legal 
character  to  these  interests  that  no  conveyance 
from  the  trustees  is  necessary  to  pass  them : 
Toms  v.  Williams,  41  M.  552. 

That  property  held  in  trust  is  not  liable  to 
execution,  see  ExBCtmoHS,  §§  86-88. 

(b)  Mights,  powers,  etc. 

188.  Lands  held  in  parol  trust  by  a  father 
for  his  daughter  were  exchanged  for  others, 
which  he  conveyed  to  his  brother  on  like  trust. 
Creditors  of  the  father  sought  to  reach  it. 
Held,  that  the  equities  of  the  daughter  were 
equal  to  those  of  the  creditors,  and  she  would 
be  protected  as  against  their  claims:  Patton 
v.  Chamberlain,  44  M.  5. 

189.  A.  devised  land  to  B.  in  trust  for  her 
nieces  C.  and  D.  D.,  while  yet  a  minor,  con- 
veyed her  interest  to  C.  Before  the  trust  was 
closed  the  trustee  represented  to  C.  and  D. 


that  it  was  necessary  to  raise  money  by  mort- 
gage to  pay  off  the  claims  of  certain  heirs, 
whereupon  he  executed  a  mortgage  of  the 
trust  estate,  D.  and  the  trustee  signing  as  wit- 
nesses. A  purchaser  on  foreclosure  of  the 
mortgage  by  advertisement  filed  a  bill  against 
B.,  C.  and  D.  to  have  the  mortgage  declared 
an  equitable  one,  his  purchase  an  assignment, 
and  for  a  decree  for  deficiency.  Held,  that 
the  mortgage  was  void  as  to  all  parties  under 
H.  S.  §£  5578,  5588,  and  that  D.'s  signing  as  a 
witness  and  her  assuming  the  mortgage  in  a 
subsequent  deed  from  C.  did  not  ratify  the 
void  mortgage  as  to  her:  Weaver  v.  Van  Akin, 
71  M.  —  (June  23,  '88). 

189a.  A  release  by  cestuis  que  trustent  of 
a  mortgage  was  held  good  in  equity:  McBride 
v.  Wright,  46  M.  265. 

190.  Beneficiaries  are  entitled  to  be  kept 
informed  at  all  times  by  the  trustees  as  to  the 
management  of  the  trust:  Loud  v.  Winches- 
ter, 52  M.  174. 

191.  An  insolvent  debtor  conveyed  bis 
property  to  a  creditor,  who  in  turn  conveyed 
it  in  trust  to  be  managed  solely  for  his  benefit, 
but  to  be  reconveyed  to  the  debtor  after  the 
trust  should  be  executed.  Held,  that  the  debt- 
or's position  was  that  of  a  cestui  que  trust, 
who  could  demand  an  account,  an  enforce- 
ment of  the  trust,  etc. :  Ibid. 

192.  Where  a  party  creating  a  trust  to  sell 
realty  and  personalty  and  apply  the  proceeds 
to  pay  debts,  the  residue  to  be  given  to  per- 
sons named,  has  entered  into  partnership  with 
the  trustee  and  dealt  with  the  trust  funds  as 
partnership  assets,  whereby  losses  have  ac- 
crued, he  cannot  thereafter  come  in  as  cestui 
que  trust  and  call  the  residuary  beneficiaries 
to  an  account  for  the  balance  of  the  fund 
turned  over  to  them  by  the  trustee :  WUkins 
v.  Fitzhugh,  48  M.  78. 

193.  The  fact  that  a  creditor  has  given 
liberal  accommodations  to  his  debtor,  and  has 
reduced  the  amount  of  his  claim,  does  not  re- 
lieve such  creditors  from  the  duty  of  doing 
business  on  business  principles  in  connection 
with  trustees  of  the  debtor's  property,  held  in 
trust  to  pay  the  debt:  Loud  v.  Winchester,  64 
M.23. 

194.  Where  a  trustee  acts  in  good  faith, 
whatever  binds  him  in  any  legal  proceedings 
begun  and  carried  on  by  him  to  enforce  the 
trust,  to  which  the  cestuis  que  trust  are  not 
actual  parties,  binds  them ;  and  whatever  fore- 
closes the  trustee,  in  the  absence  of  fraud  or 
bad  faith,  forecloses  them:  Richterv,  Jerome, 
123  U.  S.  288. 

195.  Where  A.  and  B.  provided  by  con- 
tract for   a  transfer  from  A.   to   a  trustee 
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named,  in  trust  for  B.,  the  expenses  of  the 
trustee  in  executing  the  trust  belong  to  B.  to 
pay,  and  no  part  of  them  is  chargeable  to  A. ; 
the  trustee  was  trustee  for  B.,  and  not  for  the 
parties  jointly:  Grant  v.  Merchants',  etc  Bank, 
85  M.  515. 

TV".  Suits  respecting  trust  property; 

ENFORCEMENT   OP  TRU8T8;   PURSU- 
ING TRUST  FUNDS. 

(a)  In  general. 

196.  Courts  of  equity  have  control  over 
matters  of  trust:  Forrest  v.  O'Donnell,  42  M. 
556. 

107.  Equity  will  interfere  to  enforce  the 
proper  administration  of  a  trust  and  to  prevent 
the  grantor's  intent  from  being  defeated: 
Smith  v.  Bonhoof,  2  M.  115. 

198.  Equity  takes  cognizance  of  frauds  dis- 
covered in  the  action  of  trustees  whenever  it 
can  afford  relief,  provided  its  aid  is  invoked 
seasonably ;  and  it  has  jurisdiction  to  enjoin 
the  fraudulent  execution  of  the  trust  and  to 
give  damages:  3fom«on  v.  Mayer,  08  M.  238. 

199.  The  right  to  an  accounting  in  equity 
is  incident  to  most  trust  relations :  Cochrane 
v.  Adams,  60  M.  16;  Clarke  v.  Pierce,  52  M. 
157;  Darrah  v.  Boyce,  62  M.  480. 

200.  Any  accounting  in  respect  to  a  trust 
that  can  present  questions  of  losses  caused  by 
the  trustee's  negligence  must  be  had  in  chan- 
cery: Rodman  v.  Nathan,  45  M.  607. 

201.  In  a  foreclosure  suit  brought  by  a 
trustee  to  render  the  fund  available,  the  pro- 
tection and  administration  of  the  trust  are 
outside  of  the  issue ;  and  defendant  owning 
the  equity  of  redemption  cannot  resist  fore- 
closure on  the  ground  that  the  interests  of  the 
cestui  que  trust  are  in  danger,  nor  can  he 
have  the  fond  enjoined  from  passing  into 
complainant's  control :  Nugent  v.  Nugent,  60 
M.  877. 

202.  If  one  who  has  a  mere  naked  legal 
right,  coupled  with  no  equity,  accepts  a  con- 
veyance charged  with  a  trust  in  favor  of  the 
party  who  has  become  vested  with  an  equity, 
chancery  will  compel  him  to  execute  the  trust : 
Ready  v.  Kearsley,  14  M.  215. 

208.  A  bill  to  establish  a  trust  in  lands 
wrongfully  patented  was  maintained  with 
costs  of  both  courts  against  the  patentee  and 
defendants  claiming  under  him  with  notice, 
but  dismissed  as  to  purchasers  in  good  faith 
with  costs  to  them :  Austin  v.  Dean,  40  M.  380. 

204.  The  state  will  not  interfere  through 
its  law  officers  to  enforce  the  execution  of  a 
trust  unless  a  public  right  or  interest  is  in- 


volved:  Attorney-General   v.  Smile,  88  M. 
158. 

206.  The  legislature  aud  not  tbe  courts 
must  act  as  parens  patriae  in  giving  complete- 
ness and  direction  to  imperfect  charities;  and 
a  valid  discretion  vested  in  a  municipal  cor- 
poration by  statute  is  beyond  judicial  interfer- 
ence :  Hathaway  v.  New  Baltimore,  48  M.  252. 

206.  A  grant  of  land  was  made  by  the  state 
to  an  educational  corporation,  and  by  the 
grant  it  was  provided  that  tbe  proceeds  should 
be  devoted  exclusively  to  the  erection  of  build- 
ings for  its  use,  a  bond  being  given  by  in- 
dividuals to  the  state  to  secure  the  perform- 
ance of  this  provision.  By  consolidation  with 
another  corporation  the  donee  secured  all  the 
buildings  it  needed,  and  afterwards  appropri- 
ated the  proceeds  of  the  lands  to  its  general 
needs.  Tbe  sureties  in  tbe  bond  to  the  state 
then  filed  a-  bill  to  restrain  the  misappropria- 
tion. Held,  that  the  bill  should  not  be  sus- 
tained :  Kiefer  v.  German  American  Seminary, 
46  M.  686. 

207.  Where  the  delay  on  the  part  of  a 
cestui  que  trust  in  asserting  his  equitable  title 
arose  from  his  trustee's  faults  and  misstate- 
ments, held,  that  the  trust  was  not  abrogated 
by  abandonment  or  laches:  Loringv.  Palmer, 
118  U.  S.  821. 

As  to  laches  and  lapse  of  time  in  enforcing 
trust  or  complaining  of  breach,  see  Eqctiy, 
§§  554,  656,  558,  670,  578a,  579,  599,  600. 

208.  Equity  may  pursue  a  trust  (und,  so 
long  as  it  can  be  identified,  into  tbe  property 
wherein  it  has  become  invested ;  and  this  pur- 
suit may  extend  beyond  tbe  original  wrong- 
doer, and  may  reach  persons  taking  with  no- 
tice ;  they  stand,  in  many  cases,  in  the  same 
position  with  him :  Leland  v.  Collver,  84  M. 
419. 

209.  When  a  trust  fund  is  misapplied  by 
tbe  trustee,  tbe  cestuis  que  trustent  may  pursue 
it  if  they  are  able  to  trace  and  identify  it; 
and  no  more  than  substantial  proof  of  iden- 
tity is  required :  Pierce  v.  Holzer,  65  M.  268. 

210.  A  depositary  who  has  received  from  a 
trustee  a  fund  belonging  in  part  to  the  bene- 
ficiary cannot  appropriate  it  by  his  sole  act  to 
his  own  debt  held  against  the  trustee  so  as  to 
bar  the  real  owner  from  pursuing  it  against 
the  fund:  Burtnett  v.  First  National  Bank,  38 
M.  680. 

211.  Where  a  trustee  has  deposited  a  trust 
fund  with  his  general  account,  and  then  gives 
to  a  third  person  a  check  for  the  whole  de- 
posit, the  identity  of  the  fund  is  lost,  and  tbe 
cestui  que  trust  cannot  maintain  assumpsit 
against  a  third  person  to  recover  it:  Neely  v. 
Rood,  54  M.  134. 
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(b)  Parties;  pleadings. 

212.  The  right  of  action  for  interference 
with  the  trust  estate  is  in  the  trustee  and  not 
in  the  beneficiary :  Forrest  v.  O'Donneli,  42  M. 
858. 

213.  The  beneficiary  is  not  permitted  to 
sue  at  law  in  his  own  name:  Ibid. 

214.  The  trustees  holding  the  legal  title  of 
a  cemetery  are  the  proper  and  only  persons  to 
bring  ejectment  for  it  against  a  municipal 
corporation  assuming  control  adversely  to 
them :  Board  of  Health  v.  East  Saginaw,  45 
M.  257. 

215.  Land  devised  to  an  infant  was  left  in 
the  possession  of  a  trustee,  who  was  not  to  sur- 
render it  to  the  devisee  until  the  latter  should 
become  of  age,  and  show  sufficient  capacity  to 
be  entrusted  with  it.  Tbe  trustee  was  entitled 
to  possession.  H.  S.  §  5565.  Held,  that  the 
devisee,  on  reaching  majority,  could  not  bring 
ejectment  against  a  third  person  until  the 
trustee  had  either  surrendered  the  possession 
or  transferred  the  right  thereto  by  an  instru- 
ment in  writing;  the  trustee's  acquiescence  in 
the  suit  is  not  enough:  Atwood  v.  Frost,  67 
M.228. 

216.  Where  trustees  sue  for  the  benefit  of 
cestuis  que  trustent  the  latter  are  the  substan- 
tial parties  to  the  litigation:  Bachelder  v. 
Brown,  47  M.  866. 

217.  One  who  has  conveyed  lands  in  trust 
to  be  conveyed  as  a  gift  to  a  person  named, 
but  whose  grantee  has  deeded  to  another,  may 
proceed  in  equity  to  compel  the  execution  of 
the  trust:  Abbott  v.  Gregory,  39  M.  68. 

218.  In  a  case  where  the  discharge  of  a 
mortgage  or  permission  to  redeem  was  sought, 
and  it  appeared  that  under  an  agreement  at- 
taching to  the  mortgage  and  binding  com- 
plainant tbe  mortgagees  held  in  trust  for  a 
third  person,  such  third  person  was  held  to  be 
a  necessary  party;  and  it  was  further  held 
that  an  accounting  should  be  had  if  necessary 
to  adjust  his  claims:  Glass  v.  Glass,  50  M.  289. 

Further  as  to  parties  in  suits  to  enforce 
trust  or  relating  to  trust  property,  see  Equity, 
§§  634-686,  662,  663. 

Sufficient  allegation  of  trust  and  breach,  see 
Equity,  §  836. 

Averments  in  bills  for  accounting,  see 
Equity,  §§  837,  888. 

(c)  Practice;  evidence. 

219.  Trusts  belong  to  the  jurisdiction  of 
equity ;  and  the  remedies  connected  therewith 
are  so  identified  with  the  procedure  that  no 
departure  from  the  general  practice  can  be 


bad  unless  permitted  by  statute  or  by  rule  of 
court:  Ledyards  Appeal,  51  M.  628. 

220.  Injunction  and  receivership  denied  in 
suit  against  trustees  where  there  was  no  alle- 
gation that  they  were  insolvent,  transient  or 
irresponsible,  or  that  fund  was  in  a  hazardous 
condition :  Thayer  v.  Swift,  H.  480. 

221.  Under  a  bill  for  an  accounting  by 
trustees  any  testimony  that  throws  light  on 
their  management  of  tbe  trust  bears  directly 
on  tbe  performance  of  their  duty  to  keep  the 
beneficiaries  informed;  and  proof  of  miscon- 
duct and  misappropriation  by  them  is  admis- 
sible whether  anticipated  and  charged  in  tbe 
bill  or  not:  Loud  v.  Winchester,  52  M.  174, 
64  M.  23. 

222.  A  wife,  being  desirous  of  devising  her 
property  so  that  her  husband  should  have  the 
benefit  of  it  free  from  his  creditors'  demands, 
consulted  an  attorney,  and  at  his  suggestion 
devised  the  property  in  absolute  terms  to  the 
attorney  and  another  on  an  oral  understanding 
that  they  should  hold  the  same  for  the  hus- 
band's use.  Tbe  facts  being  undisputed,  and 
the  attorney  admitting  the  whole  case  and 
signifying  his  readiness  to  perform  on  his 
part,  the  trust  was  enforced  in  equity  against 
the  other  devisee:  Hooker  v.  Axford,  88  M. 
458. 

V.    Discharge    ok    termination    of 
trusts;  revocation. 

223.  Every  trust  in  land  ceases  as  soon  as 
the  purposes  cease  for  which  it  was  created : 
Montgomery  v.  Merrill,  18  M.  888. 

224.  A  trust  is  not  terminated  until  its 
purpose  is  fulfilled;  and  it  is  not  revoked  by 
the  maker's  death  so  long  as  a  beneficiary  re- 
mains: Lyle  v.  Burke,  40  M.  499. 

225.  Property  granted  in  trust  does  not  re- 
vert to  the  grantor  until  the  cestui  que  trust 
or  beneficial  object  of  the  grant  ceases  to  exist 
in  contemplation  of  law:  Regents  v.  Detroit 
Board  of  Education,  4  M.  218. 

226.  Where  A.  had  conveyed  his  farm  in 
trust  for  his  creditors,  the  conveyance  being 
rather  an  encumbrance  or  security  for  debts 
than  an  absolute  conveyance,  it  was  held  that 
when  the  purposes  of  the  trust  were  satisfied 
the  lands  remaining  would  belong  in  equity 
to  A.  or  bis  heirs,  and  if  after  A.'s  death  the 
grantee  quitclaimed  to  A's  heirs  the  latter 
would  become  vested  with  the  legal  title  also : 
Detroit  v.  Detroit  <fc  M.  R  Co.,  28  M.  17a 

227.  The  interest  remaining  in  property 
after  an  express  trust  has  been  satisfied  is  a 
legal  estate  and  requires  no  reconveyance 
where  there  has  been  no  change  in  tbe  prop- 
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erty  or  the  title  held  in  trust:  Steevens  v. 
Earles,  25  M.  40. 
And  see  Bankruptcy,  §  60. 

228.  The  trustee  in  a  deed  of  trust  cannot 
divest  himself  of  the  trust  by  simply  with- 
drawing from  it  with  tho  assent  of  the  grantor, 
even  though  the  latter  is  a  beDeftciary,  if  there 
are  other  beneficiaries  who  do  not  consent,  or 
being  infants  cannot:  Henderson  v.  Sherman, 
47  M.  267. 

229.  An  abandonment  of  a  trust  by  the 
trustee  and  a  surrender  of  the  fund  to  the 
grantor  constitute  a  breach  of  the  trust  and 
involve  both  in  liability:  Ibid. 


UNIVERSITY  OF  MICHIGAK. 

1.  The  history  of  the  legislation  relating  to 
the  university  reviewed:  Regents  v.  Detroit 
Board  of  Education,  4  M.  218. 

2.  The  present  university  under  the  corpo- 
rate title  of  "  The  Regents  of  the  University 
of  Michigan  "  is  the  samo  legal  body  with  the 
university  founded  in  1817  and  re-organized  in 
1831;  so  that  grants  made  to  the  earlier  corpo- 
ration vest  without  further  action  in  its  suc- 
cessor: Ibid. 

3.  The  conveyance  by  the  governor  and 
judges  of  Michigan  territory  of  certain  lands 
in  Detroit  to  the  trustees  of  the  university  of 
Michigan  held  valid :  Ibid. 

4.  The  regents  have  power  to  take,  hold 
and  convey  real  estate  for  any  purpose  tend- 
ing to  promote  the  interests  of  the  university, 
to  increase  its  funds,  or  otherwise  to  further 
the  great  public  objects  fur  which  the  corpo- 
ration was  created :  Regents  v.  Detroit  Young 
Men's  Society,  12  M.  138. 

5.  Suit  by  the  regents  to  recover  the  pur- 
chAse-price  of  lands  sold  by  them.  The  decla- 
ration averred  their  ownership,  but  did  not 
show  the  nature  of  their  title,  nor  how  ac- 
quired, and  it  was  demurred  to  on  the  ground 
that  the  regents  had  no  power  to  make  sale  of 
lands  without  special  legislative  authority. 
Held,  that  as  it  was  legally  possible  for  the 
regents,  in  some  modes  and  for  some  pur- 
poses, to  be  vested  with  the  title  to  lands  with 
the  power  to  convey  the  same,  judgment  on 
the  demurrer  must  be  for  plaintiff:  Ibid. 

6 .  As  to  the  power  of  the  regents  to  establish 
schools  elsewhere  than  at  Ann  Arbor,  see  Peo- 
ple v.  Auditor-Qeneral,  17  M.  161. 

7.  The  financial  and  other  interests  of  the 
university  are  entrusted  to  tho  judgment  and 
discretion  of  the  regents.  It  is  a  sufficient 
answer  to  an  application  for  a  mandamus  to 
show  cause  why  they  do  not  fill  a  professor- 


ship established  by  law  that  the  appointment 
being  likely  to  interfere  with  the  harmony  of 
the  institution,  and  being  one  requiring  great 
care  and  deliberation  in  making,  they  had 
commenced  and  were  still  making  the  investi- 
gations necessary  to  enable  them  to  make  a 
proper  appointment;  especially  where  there 
appeared  to  be  no  unnecessary  delay  or  want 
of  good  faith  in  their  proceedings:  People  v. 
Regents,  4  M.  98. 

8.  An  act  of  the  legislature  appropriated  to 
the  regents  of  the  university  the  proceeds  of  a 
certain  tax,  "  Provided  that  the  regents  shall 
carry  into  effect  the  law  which  provides  that 
there  shall  always  be  at  least  one  professor  of 
homeopathy  in  the  department  of  medicine, 
and  appoint  said  professor  at  the  same  salary 
as  the  other  professors  in  this  department." 
The  regents  adopted  certain  resolutions  "  that 
there  be  organized  in  the  department  of  medi- 
cine a  school  to  be' called  the  Michigan  School 
of  Homeopathy,  to  be  located  at  such  place 
(suitable  in  the  opinion  of  the  board  of  regents), 
other  than  Ann  Arbor,  as  shall  pledge  to  the 
board  of  regents  by  June  20th  next  the  great- 
est amount  for  buildings  and  endowment  of 
said  school,"  and  appropriating  $3,000,  besides 
the  salaries  of  professors,  out  of  said  tax,  to 
be  expended  in  establishing  said  school,  and 
appointing,  for  the  present,  one  professor  in 
said  school  at  the  same  salary  as  the  other 
professors.  'Whether  these  resolutions  consti- 
tuted a  performance  of  the  condition  of  the 
appropriation,  quere:  People  v.  Auditor-Gen- 
eral, 17  M.  161. 

9.  'Whether  the  provision  in  H.  a  §  4909 
that  there  shall  always  be  at  least  one  pro- 
fessor cf  homeopathy  in  the  department  of 
medicine  of  the  university  is  repugnant  to 
Const,  art.  13,  which  confers  upon  the  regents 
the  power  of  general  supervision  of  the  uni- 
versity, quere;  the  court  being  equally  di- 
vided: People  v.  Regents,  18  M.  469. 

10.  An  application  was  refused  for  a.  man- 
damus  to  compel  the  regents  to  appoint  and 
maintain  two  professors  of  homeopathy  in 
the  department  of  medicine,  in  accordance 
with  the  provisions  6f  the  act  of  1873:  Attor- 
ney-General v.  Regents,  30  M.  473.  . 

11.  By  act  14  of  1869,  appropriating  money 
for  the  university,  it  was  also  intended  to  give 
to  the  university  whatever  should  be  collected 
under  act  59  of  1867:  People  v.  Auditor-Gen- 
eral, 19  M.  13. 

12.  As  to  allowance  by  regents  of  expend- 
itures by  officers,  and  as  to  responsibility  of 
director  of  laboratory  for  moneys  received  by 
assistant,  see  University  v.  Rose,  45  M.  284. 
See  Agency,  §§  93,  142;  Equity,  §  693. 
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TJSAOB. 

See  Custom  and  Usage;  Contracts,  IX,  (b); 
Weights  and  Measuees,  g§  3,  4. 


USUBY. 

See  INTEREST,  H, 

Question  precluded  by  tender,  see  Tendek, 

(72. 


VJSJNUJfi. 

See  this  heading  in  the  Index. 


VENDORS. 

L  CONTRACTS;  EIGHTS  THEREUNDER. 

(a)  In  general;  requisites:  validity. 

(b)  Construction  of  contract. 
(e)  Operation  and  effect. 

1.  Generally. 

2.  Passage  of  title, 
(d)  Rescission. 

n.  False  representations. 
HL  Warranties. 
IV.  Performance;  breach. 

(a)  Performance  by  vendor;  the  title. 

(b)  Performance  by  vendee;  payment; 

default;  forfeiture. 

(c)  Recovery  of  purchase  price. 

(d)  Recovery  by  vendee. 
V.  Vendor's  ubn. 

(a)  When  attaches. 

(b)  Pleading;  evidence;  practice. 
VI.  Vendee's  lien. 

YIL  Bights,   duties,   liabilities,  etc.,  or 

OTHERS  THAN  ORIGINAL  PASTIES. 

As  to  sales  of  personal  property,  see  Sales. 

As  to  what  evidenoe  of  sale  of  lands  is  re- 
quired under  the  Statute  of  Frauds,  see 
that  title. 

As  to  covenants  of  warranty,  see  Convey- 
ances, V;  Covenant. 

As  to  specific  performance  of  contract  to 
convey,  see  Specific  Performance. 

As  to  who  are  deemed  innocent  purchasers 
or  purchasers  without  notice,  see  Nones,  HI; 
Recording  Acts,  IV. 

As  to  payment  of  taxes  and  acquirement  of 
tax- titles  by  vendees,  see  Taxes,  §§  437,  732. 

"Whether  obligation  to  pay  taxes  rests  on 
vendor  or  on  vendee  under  warranty  deed,  see 
Taxes,  fi  426. 

As  to  agreement  between  vendor  and  vendee 
to  share  costs  of  joint  defence,  see  Contracts, 
§277. 


I.   OONTBAOTS;   BIGHTS  THEREUNDER. 

(a)  In  general;  requisite*;  validity. 

1.  Where  lands  are  transferred  for  other 
lands  the  transaction  is  practically  a  sale ;  so 
that  a  person  responsible  for  the  piece  of  land 
to  be  sold  cannot  exonerate  himself  by  giving 
it  away,  or  by  exchanging  it  for  other  land  in- 
stead of  for  cash :  Huff  v.  Hall,  56  M.  456. 

2.  A  party  once  shown  to  be  a  purchaser 
will  be  presumed  to  have  still  the  rights  of  a 
purchaser  unless  something  appears  to  the 
contrary.  A  lapse  of  two  years  is  not  enough 
to  rebut  the  presumption;  but  whether  the 
presumption  might  not  in  time  be  too  weak 
to  sustain  judicial  action,  quere:  Ormsby  v. 
Barr,  23  M.  80. 

8.  Where  a  contract  gives  one  the  option,  of 
acquiring  an  interest  in  lands  by  paying  a  oar- 
tain  sum  within  a  specified  time,  it  vests  him 
with  no  interest  or  estate  in  the  lands ;  and  if 
he  fails  to  pay  the  money  or  any  part  of  it 
within  the  time,  the  privilege  given  him  by 
the  contract  is  at  an  end,  and  his  rights  under 
it  cease :  Richardson  v.  Hardwick,  106  U.  8. 352. 

4.  A  written  option  for  purchase  binds  if 
accepted  within  the  time  fixed  by  it;  and 
where  no  method  of  acceptance  is  prescribed 
nor  any  arrangement  made  for  a  personal 
meeting,  an  acceptance  sent  by  mail  is  good : 
Wilcox  v.  Cline,  70  M.  517. 

6.  When  a  vendor  is  negotiating  with  differ- 
ent persons  for  the  sale  of  property,  and  it  is 
known  by  all  that  a  few  days  will  decide  on 
the  establishment  of  a  public  improvement 
which  will  greatly  affect  its  value,  time  may 
become  so  material  that  any  delay  by  a  pro- 
posed purchaser  may  justify  the  vendor  in 
regarding  the  bargain  as  off:  Hawley  v.  Jelly, 
26M.94. 

6.  Where  a  contract  for  the  purchase  of 
standing  timber  provides  that  the  purchaser 
shall  also  have  the  refusal  of  the  land  itself 
for  a  given  time  at  a  stated  price,  his  taking 
possession  within  that  time,  with  the  exercise 
and  assertion  of  ownership  beyond  what  re- 
lates to  the  timber,  amounts  to  an  irrevocable 
election  to  keep  the  land :  Curran  v.  Rogers, 
85  M.  221. 

7.  A  contract  for  the  sale  of  lands  does  not 
become  completed  where  the  party  offering 
terms  withdraws  them  before  they  are  agreed 
to:  Wardell  v.  Williams,  62  M.  50. 

8.  A  written  instrument  agreeing  to  sell 
standing  timber  on  certain  terms,  and  to  make 
a  contract,  is  not  a  contract,  but  merely  an 
offer  to  make  one,  and  will  not  of  itself  sup- 
port an  action :  McDonald  v.  Bewick,  51  M.  79. 
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See,  also,  as  to  acceptance,  Statute  of 
Frauds,  g§  11, 12, 18, 19. 

9.  Where  a  contract  for  the  sale  of  land 
is  executed  in  duplicate,  each  duplicate  is  to 
be  treated  as  an  original;  and  where  the  par- 
ties intend  so  to  execute  a  contract,  it  seems 
that  the  contract  is  not  complete  and  duly  ex- 
ecuted until  duplicates  at  least  (substantially 
alike  are  executed  and  delivered:  Crane  v. 
Portland,  9  M.  498. 

10.  Where  the  papers  so  intended  as  dupli- 
cates were  not  substantially  alike,  and  where 
the  vendor's  name  was  attached  without  writ- 
ten authority  from  him,  it  was  held  that  the 
vendor's  accepting  one  paper  and  signing  bis 
name  to  it  without  tbe  vendee's  knowledge  or 
assent  did  not  bind  the  latter :  Ibid. 

11.  Where  a  land  contract  is,  as  to  one 
vendor,  executed  without  written  authority, 
a  subsequent  approval  indorsed  by  him  upon 
the  duplicate  retained  by  tbe  vendors  does  not 
validate  the  contract  unless  there  is  some  dis- 
tinct act  of  ratification  on  his  part  that  estab- 
lishes a  mutuality  of  obligation  between  him- 
self and  the  vendee:  Dickinson  v.  Wright,  56 
M.42. 

As  to  mutuality  and  completeness,  see,  also, 
Specific  Performance,  I,  yb),  8. 

As  to  ratification  of  agent's  unauthorized 
contract,  see  Statute  of  Frauds.  g§  28,  89, 
302,209. 

12.  A  parol  contract  to  sell  lands  was  good 
at  common  law,  and  is  only  made  void  by 
statute.  That  such  a  contract  relating  to  land 
in  Illinois  is  void  cannot  be  assumed  without 
proof  of  a  statute  avoiding  it :  Ellis  v.  Maxon, 
19  M.  186. 

See  Statute  of  Frauds. 

13.  An  informal  paper  signed  by  an  heir 
with  but  one  witness,  wherein  she  admitted 
payment  "to  her  full  satisfaction  of  all  her 
right,  title,"  etc.,  in  the  estate  for  which  she 
"  signed  off"  all  such  right,  etc.,  held  to  have 
the  effect  of  a  written  contract  of  sale  and  to 
convey  an  equitable  title:  Hyne  v.  Osborn,  62 
If.  285. 

That  a  deed  without  witnesses  is  good  as  a 
contract  to  convey,  see  Conveyances,  g  52. 

14.  Executory  contracts  for  the  sale  of  land 
need  not  be  sealed  to  satisfy  tbe  require- 
ments of  tbe  statute  of  frauds:  Enos  v.  Suth- 
erland, 11  M.  588;  Hammond  v.  Hannin,  21 
M.  874.  (See  H.  S.  §§  5709-6718  as  to  the  ex- 
ecuting, attesting  and  recording  of  such  con- 
tracts.) 

15.  And  though  bearing  no  certificate  of 
acknowledgment,  a  land  contract,  if  known 
to  a  subsequent  purchaser,  cuts  him  off  (so 


held  of  a  contract  executed  in  1878) :  Bains  v. 
Bains,  69  M.  581. 

16.  Whether  a  land  contract  is  invalid  be- 
cause not  attested  by  two  witnesses  as  re- 
quired by  the  act  of  1879  (H.  a  §  5709),  guere; 
tbe  court  not  passing  on  the  question :  War- 
dell  v.  Williams,  62  M.  50. 

17.  A  sale  of  standing  timber  with  leave  to 
remove  it  within  three  years  is  valid  so  far  as 
the  vendor  is  concerned,  or  any  one  claiming 
under  him,  though  not  owning  it  at  the  time 
of  the  sale,  if  he  obtains  title  to  it  within  the 
three  years :  Haskell  v.  Ayres,  85  M.  89. 

(b)  Construction  of  contract. 

18.  That  certain  other  lands  were  agreed 
to  be  conveyed  as  collateral  security  for  tbe 
vendee's  performance  of  a  contract  of  pur- 
chase of  timber  lands,  does  not  affect  tbe  con- 
struction of  the  contract  or  the  vendor's  rights 
under  it :  Jennisons  v.  Leonard,  21  Wall.  (U.  S.) 
802. 

19.  A  contract  for  the  sale  of  lands  em- 
braces only  the  lands  specifically  described 
and  cannot  be  extended  so  as  to  include  other 
lands,  although  it  contains  a  clause  that  tbe 
purchase  is  intended  to  be  of  all  lands  still  be- 
longing to  the  vendor:  Oibbs  v.  Diekma,  U.  S. 
Book  26  (Co-op.  ed.).  177. 

20.  Under  a  contract  to  convey,  at  a  gross 
sum,  "fourteen  lots  of  20  feet  front  by  103 
feet  deep,  part  of  the  Benvilla  plat,  three  lots 
fronting  on  F.  street  and  eleven  immediately 
back,"  and  further  promising  if  the  vendee 
"  should  prefer  the  same  number  of  lots  on  W. 
street  or  B.  avenue"  (then  unplatted)  "that 
he  shall  have  his  choice."  Held,  that  the 
vendor  had  no  right,  upon  the  vendee's  failure 
to  select  lots  instead  of  those  in  the  rear  of  the 
F.  street  lots,  to  substitute  others  on  W.  street 
for  such  lots ;  and  further,  that  the  vendor 
had  no  right  to  debar  tbe  vendee  from  his  se- 
lection by  so  platting  the  lots  on  W.  street  and 
B.  avenue  as  not  to  conform  in  size  with  tbe 
lots  designated :  Robinson  v.  Cromelein,  15  M. 
816. 

21.  A  vendor  is  bound  by  the  exact  terms 
of  his  contract  of  sale  in  reference  to  quantity : 
Heyer  v.  Lee,  40  M.  858. 

22.  A  contract  for  the  purchase  of  tbe 
north  half  of  a  certain  lot  which  is  bounded 
on  the  west  side  by  a  river  running  so  that 
the  north  line  of  the  lot  is  longer  than  tbo 
south  line  calls  for  the  north  half  in  quantity, 
divided  from  tbe  remainder  by  an  east  and 
west  line:  Au  Ores  Boom  Co.  v.  Whitney,  26 
M.  42.  See  Dart  v.  Barbour,  82  M.  267 ;  Jones 
v.  Pashby,  48  M.  684,  62  M.  614. 
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23.  L.  contracted  in  writing,  with  H.,  in 
Chicago,  to  .sell  her  "the  south  half  "  of  his 
fruit  farm  in  Michigan ;  but,  after  acceptance 
of  the  deed,  she  discovered  that  the  bounds 
given  therein  included  nearly  half  an  acre  less 
than  half  of  the  farm,  and  that  the  actual 
south  half  would  include  a  valuable  barn. 
Held,  that  she  was  entitled  to  a  conveyance 
of  the  fraction  including  the  barn:  Heyerv. 
Lee,  40  M.  35a 

24.  A  stipulation  in  the  contract  that  the 
vendee  shall  "improve  the  premises,"  but 
specifying  neither  the  kind  nor  the  extent  of 
the  improvements,  is  so  indefinite  that  the  in- 
tention of  the  parties  cannot  be  known ;  and 
it  cannot  be  enforced:  Morris  v.  lioyt,  11 
M.9. 

25.  A  contract  for  the  purchase  of  land 
which  provides  for  the  payment  by  the  pur- 
chaser of  a  stipulated  price,  and  that  he  shall 
also  "  well  and  faithfully  in  due  season  pay  or 
cause  to  be  paid  all  taxes  and  assessments," 
etc.,  "  upon  the  said  premises,"  eta,  is  ambig- 
uous as  to  whether  it  does  not  throw  upon  the 
purchaser  the  duty  to  pay  back-taxes  then 
known  to  be  a  lien  upon  the  lands;  the  words 
"all  taxes,"  etc.,  "upon  the  said  premises," 
being  as  applicable  to  taxes  then  existing  as 
to  future  taxes,  and  the  requirement  to  pay 
in  due  season  possibly  meaning  in  season  to 
prevent  the  land  being  sold  for  taxes :  Jones 
v.  Wells,  81  M.  170. 

(o)  Operation  and  effect. 

1.  Generally. 

Buildings  erected  by  vendee  are  realty,  see 
Real  Pbopebty,  §§  6,  7. 

26.  C.  and  B.  made  a  written  contract  by 
which  B.  was  to  manufacture  lumber,  and  on 
settlement  was  to  apply  part  of  the  amount 
due  him  in  payment  for  land  which  he  occu- 
pied under  an  oral  agreement  to  buy  it  from 
C,  and  from  which  be  cut  timber.  But  on 
final  settlement  be  refused  a  deed  and  sued 
for  the  amount  that  was  to  have  been  applied 
in  payment  for  the  land.  Held,  that  he  could 
not  recover  the  amount  under  his  contract, 
but  could  only  recover  a  reasonable  saw-bill, 
which  could  not  be  measured  by  contract 
rates:  CxUeyv.  Burkholder,  41  M.  749. 

27.  A  clause  in  a  land  contract  providing 
.that  the  vendors  "  are  to  have  one-half  of  the 
proceeds  of  the  bay  raised  on  said  premises 
until  the  whole  amount  is  paid  "  gives  them 
no  title  to  or  right  of  possession  in  the  hay, 
but  means  that  the  vendee  is  to  account  to 
them  in  money  for  the  value  of   one-half 


thereof:  Witheral  v.  Muskegon  Booming  Co., 
68  M.48. 

28.  In  equity  a  vendee,  under  a  contract 
for  the  sale  of  lands,  is  considered  as  a  trustee 
of  the  unpaid  purchase  money  for  the  vendor, 
who  is  regarded  as  a  trustee  of  the  land  for 
the  former:  Wing  v.  McDowell,  "W.  175; 
Michigan  State  Bank  v.  Hastings,  1  D.  225. 

29.  The  estate  of  one  in  possession  of  lands 
under  a  contract  of  purchase  is  that  of  a  ten- 
ant at  will:  Dtcightv.  Cutler, 3 M.  566;  Crane 
v.  CfEeiley,  8  M.  812;  Hogsett  v.  Ellis,  17  M. 
851. 

30.  A  clause  in  a  contract  of  purchase 
that  on  default  by  the  purchaser  the  seller 
might  declare  the  contract  void,  and  the  pur- 
chaser should  thereafter  be  deemed  a  mere 
tenant  at  will,  and  liable  to  be  proceeded 
against  as  such,  confers  no  additional  rights, 
and  is  merely  declaratory  of  the  actual  rela- 
tion and  rights  of  the  parties:  Crane  v. 
OReUey,  8  M.  812. 

31.  A  contract  for  the  future  sale  and  con- 
veyance of  lands  gives  no  present  right  of 
possession  to  the  vendee  without  special  pro- 
visions to  that  effect ;  nor  does  it  even  operate 
as  a  license  to  use  the  lands  until  it  is  per- 
formed: Druse  v.  Wheeler,  22  M.  489,  26  M. 
189. 

32.  Any  license  to  the  vendee  to  enter  and 
make  improvements  that  is  implied  from  an 
executory  contract  for  the  sale  of  lands  is  rev- 
ocable at  law,  and  is  revoked  by  a  subsequent 
conveyance  to  a  third  party :  Buell  v.  Irwin, 
24  M.  145. 

As  to  licenses  generally,  see  License. 

83.  The  purchaser  in  a  land  contract  may, 
in  such  contract,  waive  the  right  to  a  notice 
to  quit  on  default:  Crane  v.  O'Beiley,  8  M.  812. 

34.  A  receipt  for  a  payment  on  a  sale  of 
land  does  not  of  itself  entitle  the  purchaser  to 
take  possession  before  he  has  fulfilled  the 
terms  of  the  sale:  Qault  v.  Storwont,  51  M. 
686. 

35.  In  a  contract  for  the  conveyance  of 
any  interest  in  land  which  the  vendor  may 
have,  an  agreement  by  him  that  the  vendee 
may  enter  on  the  land  and  cultivate  the  same 
is  not  an  agreement  to  convey  and  transfer 
the  possession  of  the  land:  Clee  v.  Seaman, 
21  M.  287. 

36.  And  if,  in  such  a  contract,  the  vendee 
agrees  that  if  he  violate  any  of  its  provisions 
be  shall  forfeit  all  right  under  it,  and  may  be 
removed  in  the  manner  provided  by  law  for 
the  removal  of  a  tenant  holding  over,  while 
this  might  estop  him  to  deny,  in  the  particular 
proceeding  specified,  the  right  of  the  vendor 
to  remove  him,  he  will  not  be  estopped  in  an 
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action  of  ejectment  to  deny  the  plaintiffs 
title:  Ibid. 

As  to  estoppel  against  vendee  from  disput- 
ing vendor's  title,  see  Estofpkl,  §§  107, 120, 
121. 

2.  Passage  of  title. 

37.  An  executory  contract  for  the  sale  of 
land  has  no  tendency  to  show  any  legal  title 
in  the  vendee  or  in  any  one  claiming  under 
him:  Bttell  v.  Irwin,  24  11  145. 

38.  But  although  at  law  the  title  remains 
in  the  vendor,  equity  regards  the  contract  as 
conveying  it  to  the  vendee:  Fitzhugh  v.  Max- 
weU,  34  M.  138. 

39.  The  land  is  in  equity  the  property  of 
the  vendee,  who  may  dispose  of  or  encumber 
it  in  like  manner  with  land  to  which  he  has 
the  legal  title,  subject  to  the  rights  of  the 
vendor  under  the  contract:  Wing  v.  McDowell, 
W.  176. 

40.  But  a  mortgage  given  by  the  vendee 
conveys  no  legal  interest,  and  the  record  of 
such  mortgage  is  notice  to  no  one:  Ibid. 

41.  When  timbered  land  is  subject  to  a 
contract  of  sale  which  provides  that  no  trees 
shall  be  cut  until  full  payment  is  made,  the 
equitable  right  to  the  timber  is  nevertheless 
in  the  purchaser,  and  becomes  a  legal  right 
whea  he  has  made  or  tendered  full  perform- 
ance, even  if  he  or  some  other  person  has 
wrongfully  out  the  timber  meanwhile:  Haven 
v.  Beidler  Manuf.  Co.,  40  M.  287. 

42.  Under  a  contract  for  the  absolute  sale 
of  the  wood  and  timber  on  certain  lands,  to  be 
removed  at  certain  specified  times,  the  wood 
and  timber  remain  the  property  of  the  pur- 
chaser though  not  removed  within  the  time 
provided ;  and  the  taking  and  removal  of  the 
same  by  the  vendor  is  a  wrongful  conversion, 
for  which  the  purchaser  has  a  clear  right  of 
action,  though  he  may  himself  be  liable  for  a 
breach  of  his  covenant  to  remove  the  same 
within  the  times  specified :  Oreen  v.  Bennett, 
28  M.  464. 

43.  But  if  the  sale  be  conditioned  upon  the 
provisions  for  removal,  the  vendor  may  hold 
everything  not  removed  within  the  time  spec- 
ified, and  this  would  be  his  only  security 
against,  and  remedy  for,  the  failure  to  perform 
the  condition ;  but  if  he  waive  the  condition, 
as  he  would  by  claiming  and  receiving  dam- 
ages from  the  purchaser  for  such  failure,  the 
wood  and  timber  would  remain  the  purchas- 
er's property,  to  be  removed  within  a  reason- 
able time:  Ibid. 

44.  A  contract  for  the  sale  of  all  the  pine 
timber  on  certain  lands  at  a  given  price  per 
thousand,  to  be  removed  within  a  stated  time, 


gives  no  authority  to  cut  and  remove  it  after 
the  time  has  expired,  and  conveys  no  title  to 
logs  thereafter  cut  on  those  lands  by  third  par- 
ties: Haskell  v.  Ayres,  32  H.  03. 

45.  A  sale  of  standing  timber,  to  be  cut  and 
removed  within  a  certain  time,  limits  the  time 
for  cutting  and  removing,  and  is  a  sale  only 
of  so  much  as  is  cut  and  removed  within  that 
time:  Utley  v.  Wilcox  Lumber  Co.,  50  M. 
263. 

46.  A  contract  for  the  sale  of  timber  does 
not  give  the  title  thereto  if  it  provides  that, 
after  being  fully  paid  for,  all  that  is  not  re- 
moved within  a  specified  time,  or  all  that  is 
removed  before  it  is  fully  paid  for  or  consent 
is  indorsed  on  the  contract,  shall  belong  to  the 
vendor:  Wasey  v.  ifahoney,  55  M.  104. 

47.  Under  a  contract  transferring  all  the 
pine  trees  the  vendee  "  may  choose  to  take." 
the  latter  agreeing  to  pay  a  certain  sum  "  for 
the  said  pine  so  cut,"  eta,  title  did  not  pass 
until  the  pine  was  cut ;  and  until  then  the 
vendee  had  neither  actual  nor  constructive 
possession,  and  could  not  bring  trespass  for 
damages  against  a  grantee  of  the  vendor  who 
bad  cut  timber  on  the  land:  Pfittner  v.  Bird, 
43  M.  14. 

48.  A  contract  in  writing,  executed  by  the 
grantee  in  a  warranty  deed,  and  dated  the  day 
of  the  acknowledgment  of  the  deed,  which, 
after  reciting  the  purchase  of  the  land,  pro* 
vides  that  "  all  the  sawing  pine  and  white- 
wood  timber  that  is  now  upon  the  above-de- 
scribed tracts  of  land  belongs  to  "  the  grantor 
named  in  such  deed,  "who  is  sole  owner 
thereof,"  and  that  he  "  has,  by  agreement, 
thirty  months  from  this  date  to  remove  the 
same,''  is  held  to  be  something  more  than  a 
revocable  license,  and  as  securing  to  the 
grantor,  as  against  his  grantee  and  all  others 
having  notice  thereof,  the  existing  ownership 
of  suoh  of  the  timber,  whether  severed  or 
standing,  as  he  should  take  off  in  thirty 
months.  The  contract  and  deed  are  to  be 
construed  together  as  parts  of  a  single  trans- 
action: Johnson  v.  Moore,  28  M.  3. 

40.  Standing  timber  was  absolutely  sold 
by  written  contract,  under  seal,  giving  the 
vendee  (who  paid  in  full)  the-  right  for  two 
years  to  enter  and  remove  the  same.  Subse- 
quent parol  extensions  were  made  by  the 
vendor,  who,  before  the  last  extension  ex- 
pired, sold  the  land  to  third  parties  acquainted 
with  the  facts,  and  they  forbade  the  vendee  to 
cut,  as  he  bad  commenced  to  do.  The  court 
was  equally  divided  as  to  whether  the  vendee, 
suing  in  trespass,  should  recover  for  the  value 
of  all  the  timber  or  only  for  that  which  was 
severed:  Williams  v.  Flood,  63  M.  487. 
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60.  A  sale  of  all  tbe  "  merchantable  "  tim- 
ber on  specified  lands  transfers  the  title  at 
once;  and  the  only  question  left  open  as  to 
any  particular  timber  on  tbe  lands  referred 
to  is  one  of  fact  as  to  whether  it  is  or  is  not 
merchantable:  Haskell  v.  Ayres,  85  M.  89. 

51.  A  contract  for  the  Bale  of  lands  and 
timber  authorized  tbe  purchaser  to  sell  the 
timber,  but  it  was  further  agreed  that  the 
title  to  it  should  remain  in  the  original  vend- 
ors until  full  payment  was  made,  and  as  soon 
as  the  purchaser  effected  a  sale  the  proceeds 
should  be  applied  on  his  own  purchase.  Held, 
that  the  contract  gave  the  purchaser  power  to 
transfer  title  to  his  vendees:  Ortman  v.  Shaw, 
87  M.  448. 

(d)  Rescission. 

Of  sales  of  personalty,  see  Salbs,  IV,  (b). 

Of  contracts  generally,  see  Contracts,  XIIL 

See,  also,  Equity,  II,  (j\  8. 

62.  One  who  purchases  under  a  warranty 
deed,  containing  covenants  of  seizin  and  quiet 
possession,  cannot  rescind  the  bargain  on  the 
ground  of  a  mistake  as  to  tbe  extent  of  the 
vendor's  title  if  the  mistake  does  not  go  to  the 
entire  consideration;  as  where  he  supposed 
the  vendor  had  title  in  fee-simple  instead  of 
a  mere  life  estate:  Leal  v.  Terbush,  02  M. 
100. 

58.  And  where  the  vendee's  mistake  as  to 
the  extent  of  the  vendor's  interest  is  one  of 
law,  arising  from  the  construction  of  a  re- 
corded will  wherein  the  vendee  is  a  devisee, 
it  teems  that  it  cannot  avail  him  for  rescission : 
Ibid. 

54.  One  who  bays  land  orally,  paying  part 
of  the  purchase  price  and  agreeing  that  a 
mortgage  on  the  premises  shall  be  paid  out  of 
the  purchase  money,  cannot,  having  gone  into 
possession,  and  having  been  tendered  a  dis- 
charge of  the  mortgage  and  a  sufficient  deed, 
claim  a  rescission  of  the  contract  because  of 
such  mortgage :  Bailey  v.  Cornell,  66  M.  107. 

66.  Where  an  oral  bargain  for  the  purchase 
of  land  is  made  by  the  vendee  through  the 
vendor's  agent,  and  the  vendee  enters  into 
possession  under  circumstances  such  that  she 
could  enforce  the  contract  against  the  vendor, 
she  cannot,  after  paying  the  price,  and  after 
the  agent  has  remitted  it  to  his  principal,  re- 
pudiate the  contract  and  hold  the  agent  for 
the  money  paid  to  him ;  her  remedy,  if  any, 
is  against  the  vendor:  Ibid. 

66.  A  bill  was  filed  to  set  aside  an  exchange 
of  real  estate  for  fraud  in  representing  de- 
fendant's lot  to  be  unencumbered,  and  the 
main  defence  was  that  complainant's  land  was 
also   encumbered.    Defendant  had  sold  the 


land  obtained  on  tbe  trade  to  a  purchaser  who 
had  connived  in  the  fraud.  It  appeared  that 
tbe  encumbrance  on  complainant's  land  was  a 
mortgage  which  covered  some  adjacent  prop- 
erty, and  that  tbe  latter  had  been  sold  subject 
to  the  entire  mortgage ;  and  it  was  not  shown 
that  this  mortgage  had  been  concealed.  Held 
proper  to  rescind  the  bargain,  and  that,  under 
the  prayer  for  cancellation  and  general  relief, 
it  was  proper  to  decree  that  conveyances  be 
made  to  restore  the  title:  Knowlton  v.  Amy, 
47 M.  804 

67.  Where  one  conveyed  land  with  the  un- 
derstanding that  tbe  grantee  could  and  would 
maintain  him  for  the  rest  of  his  life,  but 
proved  that  the  grantee  did  not  and  could  not 
give  him  a  quiet,  comfortable  and  respectable 
home,  held,  that  a  reconveyance  should  be  de- 
creed :  Humphrey  v.  West ,  40  M.  687. 

68.  A  few  inches'  deficiency  in  the  area  of 
land  contracted  for,  to  tbe  vendee's  damage 
of  only  $25,  and  not  affecting  the  enjoyment 
of  the  rest  of  the  land,  will  not  sustain  a  bill 
to  rescind  the  contract  for  false  representation 
as  to  the  area:  Steinbach  v.  Hill,  25  M.  78. 

69.  A  man  had  a  contract  from  his  brother 
for  certain  land,  the  vendor  reserving  the 
right  to  declare  it  void  if  any  payment  was  a 
month  overdue.  The  vendee  was  to  pay  all 
taxes.  The  contract  was  in  duplicate.  No 
one  held  continuous  possession  of  the  land. 
Only  one  payment  was  made  on  the  contract, 
and  several  years  later  the  vendor,  in  furnish- 
ing a  tax-list  of  bis  lands,  included  the  prop- 
erty in  question  as  if  it  were  land  upon  whioh 
it  was  his  duty  to  pay  the  taxes,  distinguish- 
ing it  from  some  other  land  on  which  others 
ought  to  pay.  After  the  death  of  both  par- 
ties both  copies  of  the  contract  were  found 
among  the  vendor's  papers,  and  bis  adminis- 
trators filed  a  claim  against  the  vendee's  es- 
tate for  tbe  amount  unpaid  on  the  contract. 
Held,  that  on  the  facts  above  stated  they  did 
not  make  out  a  case ;  the  facts  indicated  that 
the  contract  had  been  rescinded:  Swain  v. 
Baldwin,  54  M.  119. 

60.  The  grantors  under  a  land  contract  can- 
not repudiate  it  merely  for  a  brief  delay  in 
performance  when  they  have  retained  the 
first  payment  and  taken  no  measures  to  forfeit 
the  contract,  and  no  injurious  change  has  oc- 
curred in  values  or  in  any  other  way :  Kimball 
v.  Goodburn,  33  M.  10. 

61.  Where  a  man  is  defrauded  in  a  trade 
for  land  he  loses  no  rights  by  neglecting  to 
pay  up  taxes  assessed  against  the  other  party, 
when  he  has  made  his  demand  for  rescission 
before  the  period  for  redemption  expired  and 
in  time  to  enable  the  other  to  protect  his 
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rights  by  paying  the  tax:  Place  v.  Brown,  87 
M.  675. 

62.  A  vendor's  right,  if  any,  to  rescind  his 
conveyance  because  the  consideration  turns 
out  to  be  partially  worthless  is  barred  by  his 
using  the  consideration  or  part  of  it  and  allow- 
ing the  land  to  be  improved  and  new  interests 
to  arise:  Dunks  v.  Fuller.  82  M.  342. 

63.  A  party  defrauded  in  a  contract  of  sale 
must  make  his  election  on  the  discovery  of 
the  fraud,  or  within  a  reasonable  time  there- 
after, whether  he  will  rescind  the  contract  or 
resort  to  an  action  on  the  case  for  damages: 
Carroll  v.  Siee,  W.  878;  Merrill  v.  Wilson,  68 
M.  282. 

64.  If  the  condition  of  the  property  has 
been  so  changed  that  the  parties  cannot  sub- 
stantially be  placed  back  where  they  were  be- 
fore the  Rale,  the  party  defrauded  cannot 
claim  rescission,  but  must  resort  to  an  action 
for  damages:  Ibid. 

66.  The  vendee  in  a  land  contract  went 
into  possession  and  cut  timber.  The  vendor 
could  not  make  out  a  title,  whereupon  the 
vendee  sued  to  recover  money  paid  under  the 
contract.  Held  that,  as  the  value  of  the  prop- 
erty was  ascertainable,  the  vendee  was  enti- 
tled to  rescind  although  he  could  not  place  the 
vendor  in  statu  quo:  Wright  v.  Dickinson,  67 
M.580. 

66.  Where  the  vendor  in  an  executory  con- 
tract for  the  purchase  of  lands  receives  from 
the  vendee  a  quitclaim  deed  for  the  lands, 
this  is  a  rescission  of  the  contract;  and  he 
cannot  afterwards  maintain  an  action  on  notes 
which  were  given  for  the  purchase  price:  Ives 
v.  Lansingburgh  Bank,  12  M.  861. 

67.  A  vendor  having  on  default  by  the 
vendee  elected  to  treat  the  contract  as  void, 
and  having  given  the  vendee  notice  to  quit, 
must  be  regarded  as  having  relinquished  the 
right  to  the  amount  then  due  on  the  contract. 
He  cannot  treat  the  contract  as  void  in  respect 
to  the  rights  which  it  secured  to  the  vendee, 
and  valid  in  respect  to  those  which  it  secured 
to  himself:  Ooodspeed  v.  Dean,  12  M.  852. 

68.  Where  the  vendor  in  a  land  contract 
sells  the  land  to  some  one  else  than  the  con- 
tract purchaser,  without  bis  consent,  the  latter 
has  a  right  to  consider  the  contract  rescinded, 
and  to  have  what  he  has  paid  thereon  refunded, 
subject  to  any  equitable  deductions:  Atkinson 
v.  Scott,  86  M.  18;  Weaver  v.Aitcheson,  65  M. 
285. 

69.  When  a  person  who  has  contracted  to 
sell  land  proceeds  to  rescind  the  contract  and 
oust  the  other  party,  the  latter  may  acquiesce 
and  consider  it  at  an  end ;  and  as  there  is  a 
failure  of  consideration  for  whatever  he  has 


paid  on  the  contract,  he  may  recover  it  back : 
Davis  v.  Strobridge,  44  M.  157. 

70.  The  vendee's  voluntary  relinquish- 
ments of  all  rights  under  the  contract  of  pur- 
chase, and  his  voluntary  surrender  of  posses- 
sion  to  the  vendor,  operate  to  terminate  his 
equitable  interest:  Jennisons  v.  Leonard,  21 
Wall.  (U.  S.)  302. 

71.  Where  land  is  cleared  in  reliance  on  a 
contract  for  its  sale,  and  the  contract  is  re- 
scinded without  fault  of  the  party  relying  on 
it,  and  the  benefit  of  the  work  is  appropriated 
by  the  other,  the  latter  becomes  liable  to  pay 
for  it:  Davis  v.  Strobridge,  44  M.  157. 

72.  Where  the  vendor  of  land  exchanged 
for  personal  property  seeks  to  rescind  the  ex- 
change for  fraud,  he  must  tender  a  reconvey- 
ance. A  mere  offer  to  "trade  back"  is  not 
enough :  Wilbur  v.  Flood,  16  M.  40. 

73.  A  vendor  by  bringing  suit  to  recover 
the  unpaid  purchase  money  on  a  sale  of  lands 
alleged  to  have  been  induced  by  fraud  affirms 
the  sale  and  cannot  seek  to  rescind  it ;  nor 
could  he  rescind  it  in  any  case  without  first 
returning  the  money  received:  Merrill  v. 
Wilson,  66  M.  232. 

74.  A  man  exchanged  land  for  a  note  and 
-a  corresponding  interest  in  a  mortgage  secur- 
ing this  note  and  another.  He  afterwards  ac- 
quired the  other  note  independently.  Held, 
that  in  demanding  rescission  of  the  trade  he 
was  under  no  obligation  to  surrender  the  sec- 
ond note :  Place  v.  Brown,  87  M.  575. 

76.  Upon  the  rescission  of  a  land  contract 
by  the  vendor  the  vendee  was  held  entitled  to 
recover  the  value  of  the  improvements  made 
by  him  upon  the  premises,  less  the  value  of 
the  use  of  the  premises  while  in  his  possession, 
and  also  to  recover,  less  the  costs  of  collection, 
the  sum  recovered  by  the  vendor  on  a  note 
made  by  third  parties  which  he  had  agreed  to 
receive  as  part  of  the  purchase  price:  Sheard 
v.  Welburn,  67  M.  887. 

IL  False  bepbesentationb. 

In  sales  of  personalty,  see  Sales,  H. 
And  see  Fraud,  I,  (b). 

76.  Vendors  acquainted  with  lands  sold 
them,  with  false  representations  as  to  their 
quality  for  timber,  eta,  to  vendees  who  had 
never  seen  them.  The  bargains  were  re- 
scinded in  chancery:  Jones  v.  Wing,  H.  301; 
.Rood  v.  Chapin,  W.  79. 

77.  False  and  material  representations  as 
to  the  character  and  surrounding  advantages 
of  lands  traded  for  other  land  were  made  by 
the  owners,  knowing  or  having  good  reason  to 
know  that  they  were  deceiving   the   other 
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party.    Held,  that  equity  would  grant  rescis- 
sion: Match  v.  Hunt,  88  M.  1. 

78.  Where  one  with  full  knowledge  of  the 
property,  concerning  which  the  owner  knew 
little,  designedly  contrived  by  the  conceal- 
ment of  material  facts  to  deceive  the  latter  as 
to  its  value,  and  by  misrepresentations,  etc., 
induced  him  to  abstain  from  seeking  informa- 
tion, and  obtained  from  him  a  contract  for  the 
sale  of  the  property  at  much  less  than  its 
value,  the  agreement  was  held  voidable  for 
fraud.  Such  concealment  is  often  sufficient 
to  create  fraud,  and  under  such  circumstances 
a  party  is  strictly  accountable  for  all  of  his 
representations :  Swimm  v.  Bush,  23  M.  99. 

79.  Where  a  vendor  of  real  estate,  for  the 
fraudulent  purpose  of  effecting  a  sale,  makes 
a  positive  false  representation  that  there  is  no 
mortgage  upon  it,  he  is  liable  in  an  action  for 
fraud,  or  the  vendee  may  rescind:  Bristol  v. 
Braidwood,  28  M.  191. 

80.  False  representations  and  concealments 
by  a  vendee  as  to  the  value  of  the  lands  held 
not  to  warrant  setting  aside  the  sale  where 
the  opportunities  of  both  parties .  for  knowl- 
edge were  equally  good,  where  there  was  no 
fiduciary  relation,  and  where  each  party  had 
in  fact  been  trying  to  overreach  the  other: 
Williams  v.  Sjntrr,  24  M.  886. 

81.  One  who,  during  the  negotiations  for 
the  sale  of  lands,  professes  to  have  peculiar 
scientific  knowledge  as  to  the  probability  of 
the  lands  proving  valuable  for  the  production 
of  oil,  and  falsely  represents  the  value  of  the 
lands  for  oil,  is  liable  if  the  purchaser  relies 
upon  such  professions  and  is  deceived  by  such 
false  assertions  of  value:  Kost  v.  Bender,  26 
M.  616. 

82.  The  representations  of  one  who  has 
been  in  the  actual  occupation  and  cultivation 
of  land,  and  purports  to  speak  from  actual  re- 
sults, so  far  combine  matters  of  fact  with 
matters  of  opinion  that  a  purchaser  is  justi- 
fied in  placing  some  reliance  on  them :  Wright 
v.  Wright,  87  M.  65. 

83.  False  representations  as  to  the  value 
and  location  of  land  in  Kansas,  made  by  one 
who  claims  to  have  personal  knowledge 
thereof,  and  who  is  seeking  to  sell  the  land  or 
exchange  it  for  land  in  Michigan,  cannot  be 
considered  mere  matter  of  opinion,  and  the 
buyer  relying  thereon  is  entitled  to  recover 
damages:  Nowlin  v.  Snow,  40  M.  699. 

84.  A.  exchanged  a  city  lot  for  B.'s  farm 
and  $200,  B.  falsely  stating  that  he  had  a  good 
title,  and  exhibiting,  to  deceive  A.,  an  ab- 
stract which  incorrectly  —  through  the  unin- 
tentional mistake  of  the  register  of  deeds  — 
showed  a  clear  title  in  B.    Held,  that  A.  was 


entitled  to  have  the  bargain  rescinded  upon 
repayment  of  the  $200  and  tender  of  a  quit- 
claim to  B.'s  land :  Scadin  v.  Shertcood,  67  M, 
280. 

86.  The  vendor's  false  representation  as  to 
the  rate  of  interest  on  a  mortgage  subject  to 
which  he  sells  is  material  in  an  action  based 
on  fraud  in  the  transfer:  Jackson  v.  Arm- 
strong, 50  M.  65. 

88.  The  consixuctive  notice  furnished  by 
the  record  of  a  mortgage  will  not  deprive  a 
purchaser  of  the  right  to  rely  on  the  vendor's 
positive  statements,  fraudulently  made,  that 
the  property  is  unencumbered ;  nor  will  it  pre- 
vent him  from  suing  for  the  false  representa- 
tions: Weber  v.  Weber,  47  M.  669. 

87.  A  vendor  of  land  who  falsely  repre- 
sents its  area  so  positively  as  to  restrain  the 
vendee  from  further  inquiry  cannot  defend 
against  the  charge  of  fraud  on  the  ground 
that  the  vendee  saw  the  land  and  could  judge 
of  its  extent  for  himself:  Starkweather  v. 
Benjamin,  82  M.  805. 

88.  One  who  obtains  land  in  a  trade,  and 
before  doing  so  goes  upon  and  looks  at  it,  has 
nevertheless  a  right  to  show  that  he  was  mis- 
led by  the  representations  of  the  other  party, 
if  they  related  to  matters  of  which  no  one 
could  adequately  judge  on  a  casual  inspection ; 
such  as  the  capability  of  the  land  for  drainage 
and  the  reason  why  water  was  standing. 
The  fact  of  fraud  in  such  representations  is 
for  the  jury :  Jackson  v.  Armstrong,  50  M.  65. 

88.  Where  a  party  is  deceived  into  a  pur- 
chase of  land  by  the  acts  and  misrepresenta- 
tions of  the  vendor,  however  innocently  done 
or  made,  and  the  deception  went  to  the  essen- 
tials of  the  contract  and  worked  serious  injury , 
it  seems  that  a  bill  to  rescind  will  be  sus- 
tained :  Steinbach  v.  Hill,  25  M.  78. 

80.  Where  the  vendor  of  land  by  misrep- 
resenting its  extent  induces  the  purchaser  to 
incur  a  liability  for  land  which  the  vendor  is 
unable  to  convey,  the  effect  of  the  transaction 
in  the  contemplation  of  the  law  is  a  fraud  upon 
the  purchaser,  even  though  both  parties  acted 
in  good  faith :  Baughman  v.  Qould,  45  M.  481. 

81.  Damages  may  be  recovered  for  mis- 
representation of  the  value  and  quality  of 
lands  sold  to  plaintiff  by  defendant,  whereby 
plaintiff  was  deceived,  even  though  no  actual 
fraud  was  intended :  Holcomb  v.  Noble,  69  M. 
896. 

92.  Advice  by  one  party  in  an  exchange  of 
land  to  the  other  to  visit  the  former's  land  be- 
fore the  trade  took  place,  and  an  offer  to  go 
and  show  it  to  him,  were  held  not  to  have 
avoided  the  effect  of  a  fraudulent  representa- 
tion :  Rood  v.  Chapin,  W.  79. 
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08.  Evidence  of  common  report  as  to  the 
area  of  a  piece  of  land  is  not  admissible  to 
rebut  the  presumption  of  fraud  arising  from 
positive  false  statements  thereon  made  by  the 
vendor  of  the  land  to  the  vendee,  even  if  the 
rumors  are  traced  to  the  vendee  himself.  He 
would  be  justified  in  believing  the  vendor's 
statements  to  be  based  on  better  knowledge: 
Starkweather  v.  Benjamin,  32  M.  805. 

04.  A  misrepresentation,  however  fraudu- 
lent, does  not  avoid  a  sale,  unless  it  served  to 
deceive  the  vendee  at  the  time  the  sale  be- 
came binding  on  him.  So  held  where,  pend- 
ing the  negotiations  for  the  purchase  of  a  salt 
well,  and  during  the  vendor's  representations 
as  to  the  strength  of  the  brine  and  its  freedom 
from  gypsum,  and  before  the  purchaser  was 
bound  by  the  contract,  the  latter  was  working 
the  well :  Whiting  v.  Hill,  23  M.  809. 

96.  Where  A.,  trying  to  sell  lands  to  B., 
makes  false  and  fraudulent  representation*  to 
0.,  who  believes  these  representations,  and  at 
A.'s  request  urges  B.  to  purchase,  a  charge 
that  A  is  liable  to  the  same  extent  as  if  the 
representations  had  been  made  directly  to  B. 
is  too  broad,  as  it  does  not  show  that  the  rep- 
resentations were  ever  communicated  to  B.  or 
that  B.  was  affected  by  them:  Kostv.  Bender, 
25  M.  515. 

06.  Where  one,  as  agent  of  his  wife,  made 
a  fraudulent  sale  of  her  land  and  took  a  mort- 
gage for  deferred  payments,  and  subsequently 
became  the  assignee  of  the  mortgage  and  filed 
a  bill  to  foreclose  it  in  his  own  name,  it  was 
held  that  he  might,  as  to  all  equities  growing 
out  of  his  fraud  or  deceit  in  making  the  sale, 
be  treated  directly  as  the  vendor  and  mort- 
gagee :  Burchard  v.  Frazer,  28  M-  224. 

07.  Where  such  agent  knew  that  the  land 
in  question  contained  twenty  acres  less  than 
was  represented  in  the  proposal  for  sale,  and 
knew  that  the  purchaser  was  deceived  by  his 
misrepresentions  as  to  the  quantity,  and  still 
sold  for  a  price  corresponding  to  the  larger 
quantity,  he  was  guilty  of  deliberate  fraud  in 
thus  misrepresenting  and  selling:  Ibid, 

08.  The  vendor  of  lands,  at  the  time  of  con- 
veyance, delivered  to  the  vendee  a  written 
statement  which  contained  part,  but  not  all,  of 
the  parol  representations  that  had  been  made 
by  her  and  relied  on  by  the  vendee.  Held, 
that  those  not  contained  in  the  writing  were 
not  cut  off  by  the  deed  and  writing,  but  were 
available  to  impeach  the  transaction  for  fraud : 
Match  v.  Hunt,  38  M.  1. 

00.  Where  C,  having  no  title  to  part  of 
certain  lands  and  a  defective  title  to  the  rest, 
sold  them  to  S.—  representing  that  he  had 
title  and  would  convey  it  —  and  then  quit- 


claimed them  to  8.,  it  was  held  (1)  that  S. 
need  not  rescind  the  bargain  or  tender  recon- 
veyance before  suing  C.  for  obtaining  his 
money  by  false  representations;  (2)  that  B.'n 
right  of  recovery  was  not  affected  by  his  hav- 
ing moved  upon  the  premises  soon  after  the 
purchase  and  by  his  not  having  as  yet  been 
ejected  or  disturbed ;  (8)  that  S.  was  entitled 
to  recover  the  difference  between  the  value  of 
the  title  he  had  bargained  for  and  that  which 
he  actually  received;  or,  that  he  could  re- 
cover what  be  was  compelled  to  pay  to  perfect 
his  title:  Stockham  v.  Cheney,  62  H.  10. 

As  to  damages  for  false  representations  in 
sale  of  land,  see  Damages,  §g  110,  224,  285, 
522,  528. 

As  to  evidence,  see  Evidence,  §§110-114, 
185,  180,  711,  770,  771. 

ITL  "Warranties. 

100.  A  vendor's  representation  that  the 
land  be  sells  is  valuable  for  oil  is  no  warranty, 
and  therefore  evidence  as  to  subsequent  ex- 
penditures by  the  vendee  in  boring  for  oil  is 
immaterial  in  an  action  on  his  note  for  the 
price:  Kott  v.  Bender,  25  M.  615. 

No  warranty  implied  against  unsoundness 
in  sale  of  standing  timber,  see  Sales,  §  146. 

IY.  Performance;  breach. 

As  to  enforcement,  see  Specific  Perform- 
ance. 

As  to  part  performance,  see  Specific  Per- 
formance, I,  (b),  8;  Statute  of  Frauds,  IX. 

(a)  Performance  by  vendor;  the  tide. 

101.  Where  a  contract  for  the  sale  of  land 
expressly  fixes  the  time  of  performance — e.  g., 
for  the  vendor  to  convey  —  it  binds  the  par- 
ties,  and  no  inquiry  can  be  made  as  to  what 
would  have  been  a  reasonable  time  for  suoh 
performance :  Abell  v.  Mutuon,  18  M.  806. 

108.  Where  the  owner  of  lands  contracted 
with  the  trustees  of  an  adjoining  church  to 
deed  to  the  church  certain  premises  in  con- 
sideration of  a  certain  quitclaim  of  lands  to 
him,  and  of  certain  other  things,  as  soon  as 
the  trustees  could  get  legal  authority  to  act,  it 
was  held  that  until  they  obtain  authority,  and 
deeded  to  him,  he  was  not  required  to  take 
any  steps  for  their  benefit:  Druae  v.  Wheeler, 
22  M.  489. 

103.  A  purchaser  gave  bis  bond  and  mort- 
gage for  the  purchase  price,  and  received  from 
attorneys  who  were  acting  for  both  parties  a 
receipt  therefor,  stating  that  the  attorneys 
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were  to  bold  the  same  without  attempting 
their  enforcement  until  conveyances  of  the 
property  purchased  were  made.  It  was  held 
that  the  vendors  had  performed  on  their  part 
when  they  had  executed  the  conveyances  and 
left  them  with  the  attorneys:  Van  Dyke  v. 
Davis,  2M.  144. 

104.  Unreasonable  delay  by  the  vendor  in 
tendering  a  deed  is  immaterial  where  the 
vendee  keeps  general  control  of  the  land  and 
has  not  sought  to  rescind :  time  is  not  of  the 
essence  in  such  a  case :  Curran  v.  Rogers,  85 
M.831. 

106.  A  contract  provided  that  the  vendee 
of  a  house  should  pay  a  certain  sum  on  taking 
possession,  when  completed,  on  or  before  a  cer- 
tain date.  Held,  that  payment  in  advance 
and  taking  possession  while  the  house  was 
still  unfinished  did  not  waive  the  vendor's  ob- 
ligation to  finish  it:  William  v.  Hodges,  41  M. 
686. 

106.  In  every  contract  for  the  sale  of  lands, 
unless  the  contrary  intention  is  expressed, 
there  is  an  implied  undertaking  on  the  part  of 
the  vendor,  available  at  law  as  well  as  in 
equity  while  the  contract  remains  executory, 
to  make  out  a  good  title  clear  of  all  defects 
and  encumbrances:  Dwight  v.  Outlet,  8  M. 
560. 

107.  The  vendee  has  a  right  to  a  good  title, 
that  the  deed  shall  contain  proper  covenants, 
and  that  the  title  shall  be  a  marketable  one, 
not  open  to  reasonable  objection:  Allen  v. 
Atkinson,  31  M.  851. 

106.  The  vendor,  unless  there  is  something 
in  the  contract  to  show  a  contrary  intention, 
or  unless  he  acts  in  a  ministerial  or  fiduciary 
capacity,  impliedly  engages  to  convey  by  a 
deed  containing  the  usual  covenants ;  and  in 
this  state  lands  are  usually  conveyed  by  deeds 
containing  a  general  warranty:  Dwight  v. 
Cutler,  8  M.  566 ;  Allen  v.  Atkinson,  31 M.  851 : 
Brand  v.  FrumveUer,  83  M.  215;  Qault  v.  Van 
Zile,  87  M.  33. 

100.  Where  the  deed  tendered  by  plaintiff, 
as  it  did  not  contain  a  general  warranty,  was 
not  such  as  the  contract  required,  so  that  de- 
fendant was  justified  in  refusing  it,  it  was  held 
that,  as  the  failure  to  consummate  the  sale 
occurred  through  plaintiff's  default,  he  was 
not  entitled  to  recover  for  defendant's  occu- 
pancy pending  the  negotiation :  Dwight  v.  Cut- 
ler, 8  M.  566. 

110.  A  vendee  who  is  to  have  a  deed  of 
land,  possession  of  which  is  to  be  reserved 
until  October,  is  not  bound  to  accept  a  deed 
which  also  reserves  all  crops  produced  before 
October:  Colgrove  v,  Solomon,  84  M.  494. 

111.  Where  the  contract  is  silent  as  to  the 


title  to  be  conveyed,  such  title  is  presumed  to 
he  good,  and  the  burden  is  upon  the  vendee  to 
show  a  defect  that  will  justify  the  refusal  of 
a  proper  deed:  Dwight  v.  Cutler,  8  M.  666; 
Daily  v.  Litchfield,  10  M.  39;  Allen  v.  Atkin- 
son, 31  M.  851 ;  Baxter  v.  Aubrey,  41  M.  18. 

112.  But  when  there  is  an  apparent  encum- 
brance of  record,  the  vendee  has  a  right  to 
demand  a  reasonable  time  for  investigation. 
Thirty  days  is  not  unreasonable  for  this  pur- 
pose  when  the  mortgagee  resides  at  a  dis- 
tance, and  it  does  not  appear  that  in  the 
meantime  the  relation  of  the  parties  has  been 
changed :  Allen  v.  Atkinson,  31  M.  851. 

113.  Where  the  vendor  in  a  land  eontraot 
has  conveyed  to  a  third  person  subject  to  such 
contract  and  with  notice  of  the  vendee's  right, 
by  deed  containing  all  the  covenants  called 
for  by  the  contract,  the  vendee  on  completing 
his  payments  is  entitled  to  receive  from  such 
grantee  a  deed  containing  equally  full  cov- 
enants :  Lovejoy  v.  Potter,  60  H.  95. 

1 14.  Where  the  tender  of  title  under  a  land 
contract  satisfies  the  requirements  of  the  stip- 
ulations for  it  in  other  respects,  it  is  not  ob- 
jectionable for  coming  from  a  third  person 
instead  of  directly  from  a  party  to  the  con- 
tract: Kimball  v.  Goodburn,  82  M.  10. 

116.  A  vendee  cannot  refuse  a  proper  deed 
on  the  ground  that  the  title  is  not  as  clear  and 
marketable  as  the  law  requires  merely  because 
certain  mortgages  upon  the  land,  though  paid, 
have  not  been  discharged  of  record ;  nor  be- 
cause a  litigation  is  pending  between  strangers 
which  involves  the  land  in  question  but  doss 
not  affect  the  vendor's  title :  Outran  v.  Rogers, 
85  M.  331. 

116.  The  levy  of  an  execution  against  one 
person  upon  lands  belonging  to  another  doea 
not  of  itself  excuse  a  contract  purchaser  of 
the  land  from  fulfilling  his  contract;  and 
though  one  who  has  agreed  by  parol  to  take 
the  land  makes  such  a  levy  an  excuse  for 
breaking  off  negotiations,  his  act  cannot  in 
law  be  treated  as  a  natural  consequence  of  the 
levy :  Walkley  v.  Bostwiek,  4ft  M.  874. 

As  to  construction  of  agreement  relating  to 
clearing  land  from  claim  of  dower,  see  Con- 
tracts, §  876. 

1 17.  A  contract  for  the  sale  of  a  store  was 
not  to  be  binding  on  the  vendee  unless  he 
could  acquire  from  the  vendor  an  indefeasible 
right  to  remove  the  front  stairway  in  the 
building,  and  should  be  under  no  obligation, 
legal  or  otherwise,  to  maintain  any  stairway 
therein.  The  store  was  one  of  a  block  of  three 
stores  which  had  been  specifically  devised  by 
the  vendor's  father  to  his  children — the  store 
in  question  to  the  vendor,  the  others  to  bis 
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brother  and  sister.  The  estate  was  still  unset- 
tled. The  stairway  was  used  in  connection 
with  upper  rooms  in  the  other  stores.  Held, 
in  an  action  by  the  vendor  for  damages  for 
non-performance,  that  he  could  not  recover, 
because  he  was  in  no  position  to  comply  with 
the  terms  of  his  contract  to  convey  a  perfect 
title  and  save  defendant  from  all  interference ; 
for  until  the  estate  was  settled  he  could  have 
no  indefeasible  title,  nor  could  the  rights  of  the 
other  devisees  be  settled  in  this  suit :  Piatt  v. 
Newman,  71  M.  ■ —  (June  22,  '88). 

118.  A  deed  was  deposited  in  escrow  with 
a  written  agreement  by  the  grantor  that  the 
sale  might  be  abandoned  if  the  title  to  be  con- 
veyed should  not  be  found  by  the  depositary 
to  be  a  full  title  in  fee-simple  and  free  from 
all  encumbrances.  Held,  that  this  paper  re- 
ferred to  the  title  as  it  stood  when  the  arrange- 
ment in  escrow  was  made,  and  did  not  bind 
the  grantee  to  accept  any  future  rectification : 
Fletcher  v.  Moore,  42  M.  577. 

119.  One  who  is  entitled  to  a  full  convey- 
ance waives  nothing  by  taking  a  conveyance 
from  the  owner  of  a  part  interest  in  the  legal 
title,  and  still  retains  his  right  to  demand  the 
remainder:  Lamore  v.  Frisbie,  42  M.  186. 

120.  One  who  by  the  condition  of  a  con- 
tract is  entitled  to  a  good  and  legal  title  to 
lands,  and  who  accepts  a  warranty  deed  with 
collateral  bond  of  indemnity  against  defects 
in  the  title,  thereby  waives  strict  performance 
of  the  condition,  and  becomes  bound  to  pay 
the  purchase  money :  Rorabacher  v,  Lee,  10  M. 
169. 

(b)  Performance  by  vendee;  payment; 
default;  forfeiture. 

As  to  interest,  see  Interest,  §§  12,  68,  68. 

121.  For  a  contract  in  which  the  agree- 
ments by  a  purchaser  to  take  up  two  encum- 
brances were  held  not  to  be  so  connected  that 
the  necessity  of  paying  a  larger  sum  than 
was  anticipated  for  one  would  excuse  taking 
up  the  other,  see  Kibbee  v.  Thompson,  6  M. 
410. 

122.  There  is  no  known  usage  to  fix  pe- 
riods of  payment  in  contract  for  purchase  of 
land:  Qaidt  v.  Stormont,  51  M.  686. 

123.  Where  a  man,  after  making  a  con- 
tract of  sale  of  land,  leaves  a  life  estate  in  all 
his  property  to  his  wife,  and  there  is  no  ad- 
ministration, payments  on  the  contract  are 
good  if  made  to  her:  Lamore  v.  Frisbie,  42  M. 
186. 

124.  Up  to  the  time  when  a  large  payment 
was  made  upon  a  land  contract,  payments 
were  sharply  looked  after  and  promptly  de- 


manded; thereafter  the  vendee  treated  the 
property  as  his  own,  and  no  claims  or  de- 
mands were  made  until  his  death.  The  amount 
proved  to  have  been  paid  being  apparently 
sufficient  to  satisfy  the  original  claim,  the  con- 
tract was  treated  as  satisfied :  Day  v.  Cole,  65 
M.  129.  Same  case,  on  petition  for  leave  to 
file  bill  of  review,  65  M.  154. 

125.  A  vendor's  failure  to  take  any  steps 
to  forfeit  the  contract  of  sale,  or  to  demand 
further  payment,  or  to  dispossess  the  vendee, 
when,  if  his  version  of  the  contract  were  true, 
there  were  several  instalments  past  due  and 
unpaid,  and  his  acceptance,  as  satisfactory, 
of  payments  which  were  much  lees  than  is 
now  asserted  to  have  been  due  at  the  time, 
are  significant  facts  tending  to  discredit  his 
testimony :  Rogers  v.  OdeU,  86  ML  411. 

126.  A  contract  was  made  for  the  sale  of 
lands,  the  payments  to  be  made  to  a  third  per- 
son who  held  a  mortgage  given  by  the  seller. 
Payment  was  not  made  by  the  day  and  the 
seller  declared  the  contract  forfeited.  The 
purchaser  subsequently  paid  the  money  to  the 
mortgagee,  but  without  the  seller's  assent.  It 
appearing  that  the  land  contract  was  designed 
to  provide  for  the  payment  of  the  mortgage, 
it  was  held  that  when  that  was  done,  as  it  did 
not  concern  the  seller  whether  the  mortgage 
was  paid  one  way  or  another,  the  contract 
was  to  be  regarded  as  substantially  complied 
with:  Richmond  v.  Robinson,  12  M.  193. 

127.  Timber  lands  were  sold  by  contract 
for  a  sum  payable  in  three  annual  instal- 
ments, the  vendee  to  have  possession  and  to 
cut  not  less  than  3,000,000  feet  of  logs  in  each 
of  the  three  years,  and  to  make  monthly  pay- 
ments at  the  rate  of  a  certain  sum  for  each 
1,000  feet  cut ;  it  being  also  provided  that  if  in 
any  year  the  monthly  payments  on  the  basis 
of  the  timber  cut,  taken  together,  fell  short  of 
the  annual  instalment  due,  the  vendee  should 
make  up  the  deficiency,  conveyance  to  be 
made  on  full  payment  Held,  that  the  pay- 
ments were  to  be  kept  up  in  the  ratio  of  the 
cutting,  and  that  in  case  of  a  failure  to  pay, 
the  vendor  could  enter  and  take  possession  of 
the  "  down  timber  "  though  the  contract  con- 
tained no  clause  of  re-entry:  Jennisons  v. 
Leonard,  21  Wall.  802. 

128.  Pendency  of  suit  against  vendor  and 
involving  the  validity  of  the  title  excuses  fail- 
ure on  vendee's  part  to  tender  payment  and 
demand  deed:  Dickinson  v.  Wright,  56  M.  42. 

129.  A  land  contract  provided  that  on  de- 
fault the  vendees  should  give  up  the  property 
and  pay  all  damages  arising  therefrom,  the 
vendor  to  notify  them  in  writing  of  the  amount 
of  the  damages,  such  amount  to  stand  as  an 
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acknowledged  obligation ;  and  if  the  vendees 
objected  thereto  by  notice  within  ten  days, 
arbitrators  should  determine  the  amount. 
The  vendor,  on  default,  gave  notice  that  the 
damages  amounted  to  |02,  to  which  the 
vendees  paid  no  attention,  and  suit  was 
brought.  Without  deciding  whether  such  a 
contract  could  be  enforced  according  to  its 
terms,  held,  that  the  statement  of  damages 
could  include  only  such  damages  as  could  be 
lecovered  by  suit,  that  it  should  be  itemized, 
and  might  be  disregarded  if  including,  with- 
out means  of  separation,  a  claim  for  commis- 
sions paid  by  the  vendor  to  his  agent  for 
making  the  sale:  Hubbard  v.  Epwarth,  69  M. 
92. 

130.  The  vendor  will  not  be  allowed  to  for- 
feit the  contract  for  non-payment  when,  not 
having  the  title  to  convey,  he  is  not  in  posi- 
tion to  perform  on  his  own  part :  Convene  v. 
Blumrich,  14  M.  109. 

131.  A  contract  for  the  purchase  of  lands 
will  not  be  treated  as  forfeited  by  non-pay- 
ment at  the  day,  where  the  parties  them- 
selves have  not  treated  time  as  essential,  and 
it  is  not  expressly  made  so  by  the  terms  of 
the  contract:  Shafer  v.  Niver,  9  M.  308. 

132.  If,  after  forfeiture  of  a  land  contract 
and  pending  proceedings  by  the  vendor  to  re- 
gain possession,  the  vendees  without  much 
delay  tender  payment  of  the  purchase  price 
and  the  costs  of  all  proceedings  already  taken, 
the  vendor  should  accept  it ;  but  a  tender  of 
mere  taxable  costs  may  not  be  enough ;  and  in 
a  particular  oase  an  allowance  of  $300  beyond 
those  costs  was  held  reasonable:  Stickney  v. 
Parmenter,  85  M.  287. 

133.  A  party  in  default  in  his  payments  on 
a  land  contract  cannot,  as  a  matter  of  right, 
discbarge  himself  from  all  responsibility  by 
tendering  or  paying  simple  interest,  and  be- 
come thereby  entitled  to  a  deed,  especially 
where  the  other  party  has  declared  the  con- 
tract forfeited  for  the  default;  a  court  of 
equity  can  require  compound  interest  in  such 
cases  if  justice  demands  it :  Richards  v.  White, 
44  M.  622. 

134.  A  contract  for  the  sale  of  timbered 
land  required  A.,  the  vendee,  to  pay  current 
and  back  taxes  and  an  instalment  of  the  price 
annually,  bnt  stipulated  against  waste.  Time 
was  made  essential,  and  the  contract  was 
subject  to  forfeiture  on  default.  The  pur- 
chaser did  not  pay  the  taxes,  but  within  the 
first  year  cut  a  large  quantity  of  pine,  which 
he  sold,  besides  selling  a  parcel  of  the  land  on 
time.  The  vendors  also,  within  the  year,  sold 
their  interest  to  W.,  who  went  on  the  land 
and  began  to  lumber  it  without  any  objection 
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from  A.,  who  did  not  offer  payment,  but 
some  time  afterwards  assigned  all  his  rights  to 
G.,  who  had  full  knowledge  of  the  facts.  O. 
then  filed  a  bill  against  W.  to  restrain  him 
from  exercising  acts  of  ownership.  Held,  that 
the  bill  could  not  be  maintained,  and  that  the 
complainant  must  be  held  responsible  for  all 
the  expenses  incident  to  the  litigation,  includ- 
ing charges,  to  which  the  suit  gave  rise,  against 
lumber  cut  by  W.,  who  could  include  such 
charges  in  his  costs:  Oram  v.  Wasey,  45  M. 
223. 

136.  A  vendee  of  land  who  has  neglected 
to  comply  with  the  terms  of  the  written  con- 
tract therefor  will  lose  his  rights  under  the 
contract  if,  after  notice  of  forfeiture  for  such 
non-compliance,  he  allows  the  vendor  to  sup- 
pose that  he  has  acquiesced  in  the  forfeiture, 
and  the  vendor,  in  consequence,  sells  the  land 
to  another:  Truesdail  v.  Ward,  24  M.  117. 

136.  Where  one  who  occupied  land  under 
a  contract  to  purchase  made  valuable  improve- 
ments without  any  agreement  with  the  owner 
at  the  time  that  be  should  be  paid  for  them, 
and  afterwards  forfeited  the  contract  or  gave 
up  the  farm,  he  oould  not  recover  pay  for  the 
improvements  unless  it  was  agreed  as  part  of 
the  arrangement,  or  as  one  of  the  conditions 
upon  which  he  gave  it  up,  that  he  was  to  have 
pay  for  them:  Sword  v.  Keith,  81  M.  247. 

(o)  Recovery  of  purchase  price. 

187.  Where,  in  an  action  for  the  price  of 
lands  sold,  the  contracts  of  sale  are  declared  on 
as  valid  at  law,  the  suit  must  fail  unless  they 
are  so;  and  if  they  were  executed  without  au- 
thority as  to  one  of  the  vendors  they  were  not 
validated  by  mere  acts  of  part  performance  on 
the  vendee's  part,  even  though  they  were  acts 
of  such  a  nature  as  would  give  a  remedy  in 
equity :  Dickinson  v.  Wright,  56  M.  42. 

138.  Nor  is  the  bringing  of  suit  for  the 
price  an  affirmance  of  the  contract  sufficient 
for  the  purposes  of  the  case;  the  suit  must 
fail  unless  there  was  a  right  of  action  pre- 
vious to  the  time  of  instituting  it:  Ibid. 

189.  Where  a  vendee  orally  agrees  with 
his  vendor  at  the  time  of  receiving  a  convey- 
ance that  if  the  premises  when  surveyed  shall 
exceed  the  specified  number  of  acres  paid  for 
he  will  pay  for  the  surplus,  there  can  be  no  re- 
covery against  him,  even  if  such  an  agreement 
were  valid  under  the  statute  of  frauds,  unless 
the  deed  describes  and  conveys  more  than  the 
quantity  paid  for:  Lewis  v.  Pond,  45  M.  46. 

140.  One  who  sues  for  the  purchase  price  of 
land  sold  on  contract  is  entitled  to  show  that 
when  he  tendered  the  deed  and  other  papers 
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in  fulfilment  of  it  no  objection  was  made  to 
them:  Gav.lt  v.  Van  Zile,  87  M.  22. 

141.  Where  one  refused  to  pay  his  promis- 
sory note  given  for  land  of  which  the  vendor 
had  fraudulently  claimed  to  be  owner,  and 
had  given  a  mere  quitclaim,  a  tender  of  re- 
conveyance was  unnecessary,  since  if  there 
waa  no  title  there  was  nothing  to  reconvey 
and  no  covenants  to  release:  Beeves  v.  Kelly, 
30  M.  182. 

142.  Where  it  was  shown  that  one  who  de- 
fended against  the  payment  of  a  promissory 
note  had  given  it  for  the  purchase  price  of 
land  that  he  had  taken  possession  of  under 
the  plaintiffs  deed  and  still  held,  it  was  ad- 
missible for  him  to  show  in  explanation  of  his 
possession  that  after  the  real  owner  of  the 
land  bad  recovered  judgment  against  him  in 
ejectment  his  wife  had  purchased  the  title 
and  he  held  under  her  purchase:  Ibid. 

143.  A  vendor  who,  having  put  his  vendee 
in  possession  and  tendered  a  proper  deed,  sues 
for  vendee's  failure  to  fulfil,  may  recover  the 
purchase  price:  Curran  v.  Rogers,  85  M.  221. 

144.  Lands  subject  to  mortgage  were  con- 
veyed by  A.  to  B.  upon  an  agreement  that  B. 
should  pay  to  A,  the  balance  of  the  proceeds 
when  he  should  sell  the  lands.  B.  traded 
them  for  other  lands,  and  was  held  liable  for 
the  value  of  the  lands  he  received  beyond  the 
mortgage :  Huff  v.  Hall,  56  M.  466. 

145.  Vendees  in  a  contract  binding  them  to 
keep  the  premises  in  as  good  a  condition  as  at 
the  date  of  their  contract  until,  by  their  pay- 
ments, they  become  entitled  to  a  deed,  cannot 
set  up  in  defence,  when  sued  on  their  note  for 
the  purchase  price,  damages  suffered  by  them 
in  being  deprived,  by  reason  of  defects  in  the 
title,  of  the  right  of  cutting  timber ;  for  they 
had  no  such  right :  Jennison  v.  Stone,  88  M.  99. 

146.  In  an  action  for  an  unpaid  balance  on 
a  land  contract  it  is  proper  to  show  by  way  of 
recoupment  that,  in  consequence  of  the  insti- 
tution of  a  suit  involving  the  validity  of 
plaintiffs  title,  payments  were  deferred  by 
mutual  agreement,  and  that  meanwhile  the 
timber  on  the  land  was  so  far  destroyed  by 
fire  as  to  lessen  the  value  of  land:  Dickinson 
v.  Wright,  56  M.  42. 

(d)  Recovery  by  vendee. 

147.  A  right  of  action  accrues  to  the  vendee 
as  soon  as  there  is  a  breach  by  refusal  to  con- 
vey on  demand  accompanied  by  a  proper  ten- 
der: Allen  v.  Atkinson,  21  M.  361. 

148.  And  the  vendee  is  not  deprived  of  his 
right  of  action  for  breach  because,  for  a  con- 
sideration moving  from  a  third  party,  to  whom 


the  vendor  has  conveyed  the  land,  he  has 
waived  his  right  to  a  specific  performance: 
Ibid. 

149.  A  contract  for  the  purchase  price  of 
land  made  by  a  father  in  the  name  of  his 
minor  son,  held  not  to  enable  latter  to  recover 
back  a  payment  made:  Armitage  v.  Widoe,  36 
M.  124. 

150.  One  buying  a  growing  crop  by  the 
acre  and  giving  his  note  for  the  estimated 
quantity,  with  the  understanding  that  the 
land  was  to  be  measured  thereafter,  is  enti- 
tled after  measurement  to  recover  for  any 
deficiency;  he  having  paid  the  note  to  a 
bona  fide  purchaser:  Bennett  v.  Beidler,  16  H. 
160. 

161.  Where  land  is  sold  by  virtue  of  the 
acceptance  by  the  purchaser  of  a  written  prop- 
osition made  to  him  by  the  vendor,  naming 
the  number  of  acres  and  proposing  to  sell  it, 
"  together  with  the  house  thereon,  for  the  sum 
of  thirty  dollars  for  each  acre  of  land,  and 
fifty  dollars  for  the  house  thereon,"  and  the 
aggregate  purchase  price  paid  and  secured  to 
be  paid  amounts  to  the  sum  which  the  num- 
ber of  acres  named  in  the  proposition  would 
amount  to  at  the  price  named,  with  fifty  dol- 
lars added  for  the  house,  it  is  to  be  regarded 
as  a  sale  by  the  acre,  and  entitles  the'  vendee, 
or  those  claiming  under  him,  to  a  deduction 
for  a  deficiency  in  the  number  of  acres  from  a 
mortgage  given  to  secure  payments :  Burehard 
v.  Frazer,  28  M.  224. 

152.  Where  the'  vendor  in  a  contract  to  con- 
vey land  in  fee  is  unable  to  make  out  a  title 
the  vendee  need  not  tender  performance  to 
enable  him  to  recover  what  he  has  paid  leas 
the  benefits  he  has  derived :  Wright  v.  Dick- 
inson, 67  M.  580,  590. 

153.  Even,  though,  having  cut  timber,  he 
cannot  put  vendor  in  statu  quo:  Ibid. 

164.  Where  the  vendee  tenders  money  in 
performance  of  his  obligation  the  vendor  has 
no  right  to  the  money  except  upon  the  condi- 
tion of  a  simultaneous  delivery  of  the  deed ; 
and  therefore,  in  an  action  against  the  vendor 
for  the  breach  of  such  a  contract,  it  is  not  nec- 
essary to  show  that  the  tender  has  been  kept 
good :  Allen  v.  Atkinson,  21  M.  351. 

155.  Where  the  vendor  of  land  rescinds  his 
contract  and  ousts  the  vendee  the  latter  may 
recover  what  he  has  paid :  Davis  v.  Strobridge, 
44  M.  157. 

156.  If  the  vendor,  having  title,  refuses  to 
convey,  or  if  be  disables  himself  from  con- 
veying, the  measure  of  damages  is  the  value 
of  the  land  at  the  time  of  the  breach :  Allen 
v.  Atkinson,  21  M.  851 ;  Hammond  v.  Hannin, 
21  M.  374. 
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157.  And  if,  in  such  case,  the  vendee,  for 
a  consideration  moving  from  a  third  party, 
has  waived  the  right  to  specific  performance, 
the  measure  of  damages  he  may  recover  from 
his  vendor  is  the  difference  between  the  actual 
value  of  the  land  at  the  time  of  the  breach 
and  the  sum  agreed  to  be  paid,  less  the  con- 
sideration received  for  the  waiver:  Allen  v. 
Atkinson,  21  M.  331. 

158.  Where  the  vendor  has  acted  in  good 
faith,  and  is  unable  to  convey  a  good  title,  the 
measure  of  the  vendee's  damages  is  the  pur- 
chase money  and  interest,  adding  perhaps 
the  cost  of  investigating  the  title;  such  meas- 
ure being  the  rule  where  one  who  has  no 
title  conveys  with  warranty:  Hammond  v. 
Hannin,  21  M.  874 

As  to  damages  for  breach  of  covenant,  see 
Conveyances,  §§  861-868. 

As  to  recovery  back  of  payments  made 
under  contract  void  because  in  parol,  see 
Statute  of  Frauds,  §§  227-288. 

V.  Vbndob'b  lien. 

(a)   When  attaches. 

169.  The  vendor  of  real  estate  has  an  equi- 
table lien  upon  it  for  the  purchase  money, 
where  no  security  for  the  payment  has  been 
taken  by  him:  CarroU  v.  Van  Rensselaer, 
H.  225 ;  Payne  v.  Atterbury,  H.  414;  Palmer'* 
Appeal,  1  D.  422;  Sean  v.  Smith,  2  M.  248; 
Jlowrey  v.  Vandling,  9  M.  89;  Converse  v. 
Bbimrich,  14  H.  109. 

160.  The  vendor  of  land  who  has  taken  no 
security,  although  he  has  made  an  absolute 
deed  and  acknowledged  reoeipt  of  the  pur- 
chase price,  retains  an  equitable  lien  therefor 
(unless  there  be  an  express  or  implied  waiver 
or  discharge)  against  all  persons  except  bona 
fide  purchasers  without  notice:  Dunton  v.  Out- 
house, 64  M.  419. 

161.  As  between  grantor  and  grantee  an 
estate  is  bound  for  the  unpaid  purchase  money 
unless  (1)  there  are  arrangements  between  the 
parties  which  show  that  reliance  is  not  placed 
on  any  unwritten  claim  against  the  land,  or 
(2)  such  complications  in  their  agreement  that 
a  court  cannot  define  with  certainty  the  pre- 
cise amount  due,  or  identify  the  lien  to  be  en- 
forced: Hiseock  v.  Norton,  42  M.  820. 

162.  The  lien  of  a  vendor  of  land  for  the 
purchase  money  does  not  attach  unless  the 
land  is  actually  sold  for  an  agreed  considera- 
tion payable  in  any  case  and  as  the  purchase 
price:  Palmer  v.  Sterling,  41  M.  218. 

163.  A  vendor's  lien  can  exist  only  as  col- 
lateral to  a  debt  created  simultaneously  with 


the  sale  and  a  part  of  it:  Ibid.;  Dunton  v. 
Outhouse,  64  M.  419. 

164.  If  the  vendor  takes  a  distinct  and  in- 
dependent security  for  the  purchase  money, 
other  than  the  personal  obligation  of  the 
vendee  —  as  the  note  or  other  obligation  of  a 
third  person,  or  the  obligation  of  the  vendee 
with  sureties  —  the  lien  is  gone :  Palmer's  Ap- 
peal, 1  D.  422 ;  Sears  v.  Smith,  2  M.  243. 

165.  One  cannot  become  a  purchaser  by  a 
transaction  of  which  he  is  wholly  ignorant, 
nor. can  there  be  as  against  him  a  vendor's, 
lien  for  a  purchase  price  which  he  never  agreed 
to  pay:  Weare  v.  LinneU,  29  M.  224;  Dunton 

v.  Outhouse,  64  M.  419.  i  i 

166.  One  who  fraudulently  and  with  no- 
purpose  of  fulfilment  procures  a  conveyance  in 
consideration  of  an  agreement  to  obtain  a  con- 
veyance of  other  lands  to  the  grantor,  and 
then  retains  title  and  possession,  may  be  com- 
pelled in  equity  to  pay  the  value  of  the  prem- 
ises, as  if  on  a  completed  sale  to  him;  and 
the  existence  of  a  legal  remedy  will  not  pre- 
vent a  resort  to  equity  to  have  the  agreed  con- 
sideration or  the  value  of  the  premises  out  of 
which  complainant  has  been  cheated  declared 
an  equitable  lien  on  the  lands :  Merrill  v.  Al- 
len, 38  M.  487. 

167.  Complainant  and  defendant  agreed 
jointly  to  build  and  keep  a  hotel  on  defend- 
ant's land,  with  an  option  to  complainant  to 
buy  defendant's  interest  by  paying  for  the  land 
and  repaying  defendant's  expenditures.  Held, 
in  a  suit  for  specific  performance,  that  defend- 
ant had  an  equitable  lien  for  the  purchase 
money,  which  should  be  sold  to  satisfy  such 
lien  as  in  mortgage  cases:  Johnson  v.  Fowler, 
68  M.  1. 

168.  A  vendor's  right  to  a  lien  is  not,  it 
seems,  confined  to  the  sale  of  a  legal  title  or  of 
a  title  in  fee,  but  extends  to  equitable  titles, 
subject  to  the  risk  that  bona  fide  purchasers 
from  the  legal  holder  may  intervene  and  break 
it:  Ortman  v.  Plummer,  62  M.  76. 

109.  Whether,  where  an  infant  buys  land, 
giving  back  a  mortgage  for  the  purchase  price, 
and  after  coming  of  age  disaffirms  the  mort- 
gage, the  vendor's  equitable  lien  does  not  at- 
tach to  the  land,  guere:  Young  v.  McKee,  13 
M.  652. 

170.  In  a  case  where  a  conveyance  of  land 
appeared  to  have  been  made  without  consid- 
eration and  to  overreach  creditors,  a  court  of 
equity  refused  to  enforce  a  vendor's  lien  for 
an  indebtedness  due  from  the  grantee  to  the 
grantor  at  the  time  of  the  transfer:  Dunton 
v.  Outhouse,  to  M.  419. 

171.  A  woman  deeded  the  west  half  of  a 
quarter  section  of  land  to  her  brother,  and 
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took  back  a  lease  of  it,  and  at  the  same  time 
tbe  parties  made  an  agreement  whereby  he 
was  to  build  her  a  house  on  the  west  half  and 
she  was  to  let  him  and  his  wife  occupy  a  por- 
tion of  it  during  their  natural  lives,  and  was 
also  to  let  to  him  the  whole  quarter  section 
for  the  term  of  her  own  natural  life  for  a  cer- 
tain proportion  of  the  crops.  The  conditions 
of  the  agreement  were  too  indefinite  to  be  es- 
timated at  a  fixed  sum.  Held,  that  the  three 
transactions  must  be  construed  together,  and 
that  an  equitable  lien  on  the  land  for  the  ful- 
filment of  their  conditions  was  not  enforce- 
able: Iliscock  v.  Norton,  48  M.  830. 

172.  A  vendor's  lien  being  in  the  nature  of 
an  equitable  mortgage,  an  execution  sale  of 
the  premises  upon  a  judgment  for  the  purchase 
price  negatives,  it  seems,  the  claim  of  lien: 
Clark  v.  Stilson,  36  M.  483. 

173.  Where  a  person  claiming  to  have  a 
vendor's  lien  upon  lands  has  mingled  his  claim 
for  purchase  money  with  a  claim  for  the  price 
of  personal  property  in  a  single  judgment  in 
such  manner  as  to  render  it  impossible  to  de- 
termine how  much  of  the  judgment  repre- 
sents the  price  of  the  land  and  how  much  the 
value  of  personal  property,  and  under  this 
judgment  has  proceeded  to  execution  levy 
and  sale  of  the  premises  in  question,  his  lien 
as  vendor  for  the  purchase  money  is  lost: 
Ibid. 

174.  Where  the  purchase  price  of  one  parcel 
of  land  is  so  blended  in  a  mortgage  with  that 
of  another  that  it  cannot  be  separated,  no  lien 
beyond  the  mortgage  itself  can  properly  be 
enforced :  Orlman  v.  Plummer,  63  M.  76. 

175.  A  bill  to  establish  and  enforce  an 
equitable  lien  for  a  portion  of  the  purchase 
price  of  certain  primary  school  lands  was 
brought  by  an  intermediate  owner  of  said 
lands  against  his  vendee.  Held  sustained  by 
a  showing  that  after  the  original  purchase, 
and  an  assignment  of  a  portion  by  tbe  original 
purchaser  through  mesne  conveyances  to  com- 
plainant, and  a  sale  by  complainant  of  his  por- 
tion to  defendant,  with  delivery  of  possession, 
the  defendant,  through  collusion  with  the 
original  purchaser,  procured  new  certificates 
from  the  state  land  office  to  himself  and  to 
such  original  purchaser  for  their  respective 
interests,  and  that  defendant  afterwards,  upon 
a  settlement  with  complainant,  assigned  to 
him  all  defendant's  interest  in  these  lands  as 
security  for  payment  of  the  amount  due  him, 
which  assignment,  however,  defendant  repu- 
diated as  having  been  executed  on  Sunday, 
and  under  threats  of  criminal  prosecution: 
Jones  v.  Saekett,  86  M.  193. 


(b)  Pleading;  evidence;  practice. 

176.  A  vendor's  bill  to  enforce  a  lien  k  un- 
certain if  it  alleges  that  the  purchase  price 
was  to  be  paid  in  five  or  six  years  at  ten  per 
cent,  interest:  Waterfield  v.  Wither,  64  M. 
643. 

177.  A  bill  to  establish  and  enforce  a 
vendor's  lien  upon  lands  should  set  forth  the 
contract  of  purchase,  both  as  to  the  considera- 
tion and  terms  of  payment ;  and  the  allegations 
with  respect  thereto  should  be  clearly  proved, 
in  order  that  the  court  may  compel  the  execu- 
tion of  the  agreement  of  the  parties,  and  not 
one  of  its  own  creation :  Mowrey  v.  Vandling, 
9  M.  89;  Dunton  v.  Outhouse,  64  M.  419; 
Waterfield  v.  Wilber,  64  M.  643. 

178.  A  joint  bill  to  enforce  a  vendor's  lien 
cannot  be  sustained  where  it  appears  that  com- 
plainants are  not  joint  owners,  and  that  the 
contract  of  purchase  is  entire,  no  part  being 
apportioned  to  the  respective  owners,  and 
there  being  no  evidence  of  the  relative  value 
of  each  parcel  at  the  time  of  the  sale :  Water- 
field  v.  Wilber,  64  M.  643. 

179.  Evidence  that  the  vendee  was  to  work 
out  the  unpaid  portion  of  the  purchase  price 
will  not  sustain  a  bill  which  alleges  a  sale  for 
a  certain  price,  but  does  not  state  what  mode 
of  payment  was  agreed  upon.  And  if  the 
evidence  were  proper,  the  lien  could  not  be 
enforoed  until  a  breach  of  the  contract  was 
shown  by  defendant's  refusal  to  pay  in  labor: 
Mowrey  v.  Vandling,  9  M.  89. 

180.  The  vendor's  lien  upon  land  sold  for 
the  unpaid  purchase  money  exists,  generally 
speaking,  and  the  burden  of  proof  is  on  the 
purchaser  to  establish  that  in  the  particular 
case  it  has  been  intentionally  displaced  by 
consent  of  parties:  Sears  v.  Smith,  3  H.  348; 
Dunton  v.  Outhouse,  64  M.  419. 

181.  A  vendor's  lien  being  in  the  nature  of 
an  equitable  mortgage  cannot  be  strictly  fore- 
closed; there  must  be  a  sale:  Fitzhugh  v. 
Maxwell,  84  M.  138. 

182.  Decree  should  allow  defendant  to  pur- 
chase at  the  sale,  should  ascertain  the  indebt- 
edness to  be  paid,  and  should  direct  the  sur- 
plus, deducting  such  payment  and  above 
costs  and  expenses,  to  be  paid  to  complainant: 
Johnson  v.  Fowler,  68  M.  1. 

183.  Where,  upon  a  bill  to  rescind,  it  ap- 
peared that  complainant's  conduct  had  been 
such  as  to  preclude  him  from  that  form  of 
relief,  but  the  facts  set  forth  showed  that  he 
was  entitled  to  a  lien  as  vendor,  such  lien  was 
established  under  the  prayer  for  general  re- 
lief:  Merrill  v.  Wilson,  66  M.  383. 
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•VI.  Vendee's  lien. 

184.  A  vendee  who  has  paid  the  purchase 
money  prematurely  has  a  lien  as  against  the 
vendor  analogous  to  that  of  a  vendor  against 
a  vendee  who  has  not  paid :  Payne  v.  Atter- 
bury,  H.  414 

VII.  Rights,  duties,  liabilities,  etc., 

OF  OTHEBS  THAN  OBIOINAL  PABTIE8. 

186.  An  assignment  of  a  land  oon tract 
held  to  be  a  forgery:  Day  v.  Cole,  65  M.  129. 

186.  A  vendor  who  takes  from  a  vendee  a 
surrender  of  his  contract  takes  it  subject  to 
ail  the  obligations  assumed  by  the  latter  to 
third  parties,  and  is  obliged  to  perform  his 
vendee's  contracts  with  such  parties :  Wood- 
ward v.  Clark,  15  M.  104. 

187.  One  who  purchases  the  title  or  rights 
of  the  vendors  in  a  land  contract,  with  knowl- 
edge of  the  vendees'  equities,  becomes  liable 
to  the  same  extent  and  in  the  same  manner 
as  those  from  whom  he  bought:  Convene  v. 
Blumrich,  14  M.  109. 

188.  One  who  received  an  assignment  of 
the  vendor's  interest  and  had  recognized  the 
vendee's  rights  afterwards  made  a  resale  of 
the  same  property  to  the  vendee  at  a  higher 
price,  and  took  back  a  mortgage  for  part 
of  the  purchase  price.  Held,  that  the  new  ar- 
rangement was  void  for  want  of  consideration, 
and  the  mortgage  could  not  be  enforced: 
Ibid. 

180.  Surrender  by  vendee  without  wife's 
consent  invalid  where  homestead  right  in- 
Tolved:  itcKee  v.  Wilcox,  11  M.  858.  ' 

190.  If  a  purchaser  has  in  good  faith  sur- 
rendered the  contract  for  cancellation  and  the 
inchoate  rights  of  third  persons  are  protected, 
a  subsequent  levy  upon  the  land  under  an  ex- 
ecution against  him  will  fail.  But  any  con- 
veyance of  his  interest  must  be  subject  to  any 
lien  of  third  persons  thereon  already  obtained : 
Welsh'  v.  Richards,  41  M.  598. 

181.  Where  a  vendor,  covenanting  against 
encumbrances,  pays  his  vendee  money  ex- 
pressly to  take  up  an  outstanding  mortgage, 
the  vendee  is  a  trustee  for  the  benefit  of  his 
own  subsequent  purchasers  taking  under  sim- 
ilar covenants,  and  must  apply  the  money  in 
their  favor ;  otherwise  he  is  liable  as  for  money 
had  and  received  to  any  one  of  the  latter  who 
redeems  in  his  stead :  Twitohell  v.  Drury,  25 
H.  898. 

192.  The  statute  of  frauds  does  not  require 
a  vendee's  agreement  to  pay  the  purchase 
money  for  land  to  be  written  to  enable  him 
to  contract  to  sell  the  land  again.    It  is  there- 


fore of  no  consequence,  so  far  as  such  a  con- 
tract is  concerned,  whether  the  vendee  could 
have  enforced  his  rights  in  the  land  as  against 
his  vendor  or  not;  and  the  vendee's  grantee 
is  not  concerned  in  dealings  between  the 
vendee  and  his  vendor  as  to  what  the  former 
shall  receive  out  of  any  money  to  be  paid  for 
the  land:  Burke  v.  Wilber,  43  M.  827. 

193.  One  who  takes  conveyance  knowing 
that  timber  has  been  sold  to  another  with  in- 
definite term  for  removal  is  liable  if  be  outs 
timber  without  giving  notice  to  remove  in 
reasonable  time :  Wood  v.  Elliott,  51  M.  820. 

194.  Where  one  who  has  sold  standing  . 
timber  to  be  taken  off  in  three  years  conveys  • 
the  land,  reserving  the  timber  absolutely,  he 
may  extend  the  contract  time  for  taking  off 
the  timber,  but  cannot  do  bo  indefinitely  to 
his  grantee's  prejudice:  Haskell  v.  Ayres,  86 
M.89. 

196.  Possession  of  land  by  a  contract  pur- 
chaser is  constructive  notice  of  his  rights: 
Woodward  v.  Clark,  15  M.  104;  Russell  v. 
Sweezey,  22  M.  285 ;  FarweU  v.  Johnston,  84  M. 
842.    See,  also,  Notice,  I,  (c). 

196.  Rights  conferred  by  a  land  contract 
cannot,  as  against  one  in  full  possession  under 
it,  be  affected  by  errors  of  description  whereby 
deeds  from  the  same  grantor  to  subsequent 
purchasers  are  made  to  cover  portions  of  the 
same  land:  Seager  v.  Cooley,  44  M.  14 

197.  Where  a  deed  is  given  in  pursuance 
of  a  land  contract  it  is  presumed  to  secure  and 
perpetuate  all  rights  conferred  by  the  contract, 
and  an  intermediate  conflicting  deed  given  by 
the  same  grantor  has  no  priority  against  a 
vendee  in  possession:  Ibid. 

And  see  Injunctions,  §  87. 


WATVTEB. 
See  Estoppel. 

1.  There  can  be  no  waiver  without  knowl- 
edge of  the  defect  waived :  Waldron  v.  Mur- 
phy, 40  M.  668. 

2.  Waiver  implies  the  right  to  object :  Eng- 
lish v.  Franklin  F.  Ins.  Co.,  65  M.  278. 

3.  Waiver  is  voluntary,  and  implies  an  elec- 
tion to  dispense  with  something  of  value,  or  to 
forego  some  advantage  which  the  party  waiv* 
ing  it  might  at  his  option  have  demanded  or 
insisted  upon :  Warren  v.  Crane,  50  M.  800. 

4.  The  question  of  waiver  is  one  of  intent, 
and  is  a  proper  subject  of  inference  from  sur- 
rounding circumstances:  Hibernia  Ins.  Co.  v. 
aConnor,  29  M.  241. 

6.  A  waiver  may  be  proved  by  circum- 
stances as  well  as  by  direct  testimony :  Cobb* 


Digitized  by 


Google 


710 


WAIVER  —  WASTE,  I,  IL 


v.  Philadelphia  Fire.  Assoc,  68  M.  468  (Feb. 

V88). 

6.  A  waiver  of  a  legal  right  is  not  to  be  im- 
plied from  slight  circumstances :  Bird  v.  Ham- 
ilton, W.  861. 

7.  Evidence  of  the  waiver  of  stipulated 
rights  should  be  explicit:  Qautt  v.  Van  Zile, 
87M.22. 

8.  Waiver  of  a  forfeiture  will  be  assumed 
on  slight  evidence  if  equity  requires:  Lyon  v. 
Travelers'  Ins.  Co.,  55  M.  142. 

0.  Waiver  by  delay  of  the  right  to  sue  is 
one  of  fact  and  not  of  law  in  all  cases  that  are 
not  within  the  statute  of  limitations:  Dayton 
v.  Monroe,  47  M.  108. 

10.  A  waiver  cannot  renew  an  estate  that 
has  expired  by  limitation:  Grand  Rapids 
Bridge  Co.  v.  Prange,  86  M.  400. 

11.  By  asserting  a  valid  ground  of  defence 
one  does  not  waive  reliance  on  a  different  one 
that  is  equally  valid  and  consistent  with  it: 
Vanneter  v.  Grossman,  89  M.  610. 

As  to  Waivxb  in  particular  cases,  see  that 
heading  in  the  Index. 


WASTE. 

L  What  oonstctotks;  who  liable. 
n.  Remedies  for  waste. 

I.  What  constitutes;  who  liable. 

1.  In  this  state  it  is  not  waste  for  a  tenant 
to  clear  wild  lands  of  their  timber :  Campbell's 
Appeal,  2  D.  141. 

2.  The  cutting  of  timber  into  cord-wood  by 
a  tenant  holding  over  after  his  lessor's  death 
held  waste  under  the  circumstances  of  the 
case:  Howard  v.  Patrick,  88  M.  795. 

3.  A  tenant  impliedly  covenants  to  use  the 
farm  in  a  husbandman-like  manner,  and  not  to 
exhaust  the  soil  by  improper  tillage;  and  it  is 
waste  for  an  outgoing  tenant  to  plough  up  all 
the  meadow  land  on  a  farm  of  200  acres: 
Chapel  v.  Hull,  60  M.  167. 

4.  Taking  ore  from  open  mines  on  premises 
sold  on  execution  during  the  period  after  sale 
in  which  the  execution  debtor  is  allowed  to 
hold  possession  is  not  necessarily  waste  on 
such  debtor's  part:  Ward  v.  Carp  River  Iron 
Co.,  47  M.  66,  60  M.  522.  As  to  sales  of  ore  so 
mined,  see  Ibid. 

5.  A  life-tenant  is  bound  to  keep  the  prem- 
ises in  repair  and  must  not  commit  waste: 
Curtis  v.  Fowler,  66  M.  696. 

6.  Tenants  for  life  not  made  dispunishable 
for  waste  by  the  person  granting  the  estate 
are  liable  for  both  commissive  and  permissive 
waste:  Stevens  v.  Rose,  69  M.  259. 


7.  A  life-tenant  dispunishable  for  waste  can 
do  all  reasonable  acts  consistent  with  the  pres- 
ervation of  the  estate  which  would  otherwise 
by  law  be  waste ;  but  he  may  not  maliciously 
injure  the  estate,  as  by  demolishing  build- 
ings that  are  a  part  of  the  freehold,  or  by  cut- 
ting down  fruit,  ornamental  or  shade  trees: 
Ibid. 

8.  A  life-tenant  —  even  though  her  estate 
arose  by  act  of  law  —  who  has  granted  her  es- 
tate absolutely  to  a  third  party  without  retain- 
ing possession  is  not  liable  for  waste  com- 
mitted by  her  assignee :  Beers  v.  Beers,  21  M. 
464. 

0.  One  holding  over  as  against  his  own  deed 
is  not  liable  for  permissive  waste  or  for  mesne 
profits:  Payne  v.  Atterbury,  H.  414. 

IL  Remedies. 

10.  For  waste  the  proper  remedy  under  oar 
statute  is  an  action  on  the  case.  And  the  ac- 
tion may  be  maintained  by  a  landlord  against 
the  assignee  of  the  lessee:  Lee  v.  Payne,  4  IL 
106. 

11.  Such  action  cannot  be  maintained 
against  a  tenant  for  life  for  waste  committed 
by  his  assignee  after  such  tenant  has  parted 
with  all  his  estate  and  is  out  of  possession ;  the 
action  is  regulated  by  H.  .8.  §§  7940,  7941: 
Beers  v.  Beers,  21  M.  464. 

12.  The  reversioner,  not  the  administrator, 
is  entitled  to  recover  for  waste  committed  by 
a  tenant  or  by  any  person  in  wrongfully  cut- 
ting timber :  Howard  v.  Patrick,  88  M.  796. 

13.  In  case  of  waste  by  tenant  for  life  in 
bequeathed  personalty  the  testator's  personal 
representatives  cannot  interfere;  the  right  to 
complain  belongs  to  those  to  whom  the  limita- 
tion over  is  made:  Sutphen  «.  Ellis,  85  IL 
446. 

14.  A  foreclosure  purchaser  whose  title  is 
perfected  by  failure  to  redeem  may  sue  in 
case  for  injury  done  to  the  estate,  maliciously 
and  with  knowledge  of  his  rights  by  the  out- 
ting  and  carrying  away  growing  timber  dur- 
ing the  time  for  redemption:  Stout  v.  Keyes, 
2  D.  184. 

16.  So  an  execution  purchaser  may  main- 
tain an  action  of  trespass  on  the  case  for  waste 
committed  pending  the  right  to  redeem: 
Ward  v.  Carp  River  Iron  Co.,  47  M.  66. 

16.  H.  S.  §  7966  was  not  intended  to  cur- 
tail the  jurisdiction  of  courts  of  equity  in 
matters  of  waste,  but  is  merely  in  affirmance 
of  their  concurrent  jurisdiction  with  courts  of 
law :  Chapel  v.  Hull,  60  M.  167. 

17.  The  jurisdiction  of  chancery  will  bo 
exercised  where  a  trespass  is  calculated  to  do 
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permanent  injury  to  the  freehold:   Ryan  v. 
Brown,  18  M.  190. 

18.  Injunction  to  restrain  trespass  in  the 
nature  of  waste  was  granted  to  an  execution 
debtor's  grantee  whose  title  was  held  to  be 
prior  to  that  of  the  execution  purchaser: 
Drake  v.  McLean,  47  M.  103. 

And  see  Injunctions,  §§  69-71. 

19.  Where  plaintiff  in  ejectment  applied 
for  an  order  to  stay  waste,  it  was  held  that  re- 
fusal was  discretionary  and  was  not  review- 
able on  mandamus.  A  party  entitled  to  a 
stay  of  waste  can  have  no  remedy  for  refusal 
to  grant  relief  unless  he  seeks  such  stay  in  an 
affirmative  suit  at  law  or  in  equity :  Parks  v. 
Marquette  Circuit  Judge,  88  M.  244. 

20.  Granting  a  motion  to  stay  waste  is  not 
within  the  jurisdiction  of  the  supreme  court 
after  reversal  and  order  of  new  trial  in  eject- 
ment, though  before  remittitur:  Crane  v. 
Seeder,  28  M.  92. 


WATERS. 

L  Navigability;  public  use. 

IL   IMPROVEMENT  OF  NAVIGATION. 

(a)  In  general;  corporations;  tolls. 

(b)  Canals;  canal  companies. 
HL  Ferries. 

IV.  Bridges  and  dams. 
Y.  Harbors,  wharves  and  docks. 
VL  Riparian  rights. 

(a)  In  general 

(b)  Ownership  on  waters',  boundaries. 

(c)  Use  of  submerged  land;  ice;  fish- 

ing and  fowling. 

(d)  Use  of  water;  detention  and  di- 

version. 

(e)  Grants  and  leases  of  water-power 

and  flowage  rights. 
"vTL  Wrongful  flooding. 

(a)  In  general;  actions. 

(b)  Abatement  of  dams;  compensa- 

tion for  unauthorized  flowage. 
VUL  Log-driving  and  boohing. 

(a)  Companies;  use  of  stream. 

(b)  Contracts  for  driving,  etc.;  com- 

pensation. 

(c)  Concurrence  of  floatage  and  ripa- 

rian rights;  injuries  to  the  latter. 
IX  Surface  water. 
X  Subterranean  waters. 
XL  Water  companies;  water  supply. 

Prosecutions  for  nuisance  in  maintaining 
dam,  polluting  waters,  etc.,  see  Crimes,  §§  646- 
066. 


L  Navigability;  public  usb. 

1.  Navigable  waters  at  the  common  law  are 
those  where  the  tide  ebbs  and  flows:  Lorman 
v.  Benson,  8  M.  18;  Attorney-General  v.  Evart 
Booming  Co.,  84  M.  462.  But  in  this  country 
those  waters  are  regarded  as  navigable  in  law 
which  are  navigable  in  fact,  whether  tidal  or 
not:  Lorman  v.  Benson,  8  M.  18;  The  Daniel 
Ban,  10  Wall.  (U.  S.)  657. 

2.  The  term  "  navigable  waters  "  as  used  in 
H.  S.  §  9420  (relating  to  punishment  of  crimes) 
is  not  confined  to  waters  where  the  tide  ebbs 
and  flows :  Tyler  v.  People,  8  M.  820. 

3.  Rivers  are  navigable  when  they  are  used 
or  susceptible  of  use  in  their  ordinary  condi- 
tion as  water  highways  over  which  trade  and 
travel  are  or  may  be  conducted  in  the  custom- 
ary modes:  The  Daniel  Ball,  10  Wall.  (U.  S.) 
567. 

4.  To  render  a  stream  a  public  highway  it 
need  not  be  susceptible  of  navigation  by  boats 
or  vessels.  A  valuable  capacity  for  floating 
rafts  or  logs  creates  a  public  easement,  leaving 
the  owners  of  the  bed  of  the  stream  all  other 
modes  of  use  not  inconsistent  with  it:  Moore 
v.  Sanborn,  2  M.  519. 

6.  A  stream  that  is  capable  of  being  used  in 
its  natural  condition  for  important  purposes 
of  navigation,  such  as  floating  forest  products 
to  market  or  the  place  of  manufacture,  must 
be  regarded  as  a  public  highway:  Thunder 
Bay  River  Boom.  Co.  v.  Speechly,  81  M.  886. 

6.  The  fact  that  a  stream  having  capacity 
for  valuable  floatage  has  not  been  used  by  the 
publics,. or  has  only  been  used  by  persons  fol- 
lowing a  particular  occupation,  does  not  pre- 
vent such  stream's  assuming  a  public  char- 
acter; in  the  new  states  of  the  Union  user 
cannot,  in  tbe  nature  of  things,  be  necessary 
to  found  a  public  right:  Moore  v.  Sanborn,  9 
M.  619. 

7.  And  the  ordinance  of  1787  superseded  the 
common-law  doctrine  of  the  necessity  of  usage 
or  custom  to  establish  a  public  right  in  the 
navigable  waters  of  the  northwest  territory, 
even  if  that  rule  would  otherwise  have  pre- 
vailed there:  Ibid. 

8.  The  public  right  is  not  affected  by  the 
fact  that  the  stream  has  not  a  capacity  for 
floatage,  in  its  natural  and  ordinary  stage,  at 
all  seasons  of  the  year.  It  is  a  valuable,  and 
not  a  continual  capacity  for  use,  which  deter- 
mines the  right :  J  bid. 

9.  A  stream  navigable  only  at  certain  sea- 
sons of  the  year  during  periodical  stages  of 
high  water  is  to  be  considered  a  public  high- 
way at  those  seasons:  Thunder  Bay  River 
Boom.  Co.  v.  Speechly,  81  M.  886. 
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10.  But  the  possibility  of  occasional  use  dur- 
ing annual  and  brief  freshets  does  not  make  a 
stream  a  public  highway :  Ibid. 

11.  A  stream  is  not  a  public  highway  if  it 
cannot  be  used  as  such  in  its  natural  condition ; 
nor  has  an  upper  riparian  proprietor  a  right 
to  make  it  such  by  detaining  the  water  until 
a  flood  sufficient  for  floating  logs  can  be  caused, 
to  the  prejudice  of  the  proprietor  below :  Ibid. 

12.  A  stream  in  which,  without  improve- 
ments, no  logs  can  be  floated  at  any  season  of 
the  year,  and  in  which,  even  when  improved, 
no  logs  can  be  floated  without  dams,  is  not 
navigable  in  any  sense:  East  Branch  Sturgeon 
River  Improvement  Co.  v.  White,  etc  Lumber 
Co.,  TOM.  307. 

13.  The  fact  that  the  waters  of  a  stream 
eventually  find  their  way  through  the  lakes 
into  the  St.  Lawrence  does  not  bear  upon  the 
stream's  navigability:  Burroughs  v.  Whitwam, 
59  M.  279. 

14.  Public  use  of  a  river,  after  a  dam  has 
been  built  across  it,  for  pleasure-boating  or 
fishing  has  no  tendency  to  prove  navigability, 
and  evidence  of  such  use  is  inadmissible: 
Ibid. 

15.  Water  may  be  navigable  without  a  cur- 
rent, and  water  having  a  current  is  not  neces- 
sarily navigable :  Turner  v.  Holland,  65  M.  458. 

16.  The  Grand  river  is  navigable  water  of 
the  United  States  from  its  mouth  in  Lake 
Michigan  to  Grand  Rapids:  The  Daniel  Ball, 
10  Wall  (U.  &)  557. 

17.  Thunder  Bay  river  is  a  public  highway 
for  the  purpose  of  running  logs:  Thunder 
Bay  River  Boom.  Co.  v.  Speechly,  81  M.  886. 

18.  The  Emerson  bayou,  an  inlet  of  the 
Saginaw  river,  which  has  a  depth  of  from  six 
to  nine  feet,  and  which  is  capable  of  use  and  is 
occasionally  used  by  vessels,  is,  it  seems,  navi- 
gable water:  Turner  v.  Holland,  65  M.  458. 

10.  The  Thread  river,  a  crooked  and  shal- 
low stream  never  used  for  travel  or  transpor- 
tation, or  for  the  floating  of  logs,  and  abound- 
ing in  "rapids"  where  the  depth  of  water  — 
except  in  short  periods  of  high  water —  is  not 
more  than  five  or  six  inches,  is  not  navigable : 
Burroughs  v.  Whitwam,  59  M.  879. 

20.  Navigable  waters  are  public  highways 
at  common  law :  La  Plaisance  Bay  Harbor 
Co.  v.  Monroe,  W.  155;  Lorman  v.  Benson, 
8  M  18.  And  the  use  thereof  is  equally 
open  to  all  persons:  Butterfleld  v.  Oilchrist, 
58  M.  22.  The  difference  between  land  and 
water  highways  indicated:  Attorney-Oeneral 
v.  Evart  Booming  Co.,  84  M.  462. 

As  to  the  use  of  streams  for  log-driving  and 
booming,  see  infra,  VIII. 

As  to  use  of  improvements,  see  infra,  IL 


As  to  use  of  canals,  see  infra,  §§  86,  37. 

As  to  the  nature  of  the  public  easement  at 
navigation,  see  Easements,  §  2. 

That  actions  for  obstructing  navigable 
streams  are  transitory,  see  Actions,  §  84, 

Costs  on  judgment  for  obstructing  stream, 
see  Costs,  §  49. 

II.  Impbovement  of  navigation. 

(a)  In  general/  corporations,'  tolls. 

21.  The  public  authorities  can  regulate 
and  improve  water  highways  as  well  as  land 
ones,  though  the  soil  of  neither  belongs  to  the 
state:  Lorman  v.  Benson,  8  M.  18.  How- 
ever, Const,  art.  14,  §  9,  precludes  the  state 
from  itself  engaging  in  the  work  of  improving 
its  navigable  waters:  Ryereon  v.  Utley,  16  M. 
269;  Benjamin  v.  Manistee  River  Imp.  Co., 
42  M  628;  Watts  v.  Tittabawassee  Boom  Co., 
52  M  203;  Manistee,  etc.  Co.  v.  Sands,  58  M. 
598;  Anderson  v.  HM,  64  M.  478;  Wilcox  v. 
Paddock,  65  M.  28. 

22.  But  the  state  may  authorize  the  im- 
provement of  Buoh  waters  by  corporations: 
La  Plaisance  Bay  Harbor  Co.  v.  Monroe,  W. 
155;  Benjamin  v.  Manistee,  etc  Co.,  42  M. 
628;  Nelson  v.  Sheboygan  Nov.  Co.,  44  M.  7; 
Watts  v.  Tittabawassee  Boom  Co.,  52  M.  203; 
Manistee,  etc  Co.  v.  Sands,  58  M.  593,  128 
U.  8.288. 

23.  And  it  may  grant  swamp  lands  to  aid 
in  improving  the  channel  of  a  stream:  Spar- 
row v.  State  Land  Office  Commissioner,  56  M. 
567. 

24.  Unless  compensation  is  made  riparian 
rights  oannot  be  taken  for  the  purpose  of  mak- 
ing a  stream  that  is  only  periodically  naviga- 
ble a  public  highway  at  all  times:  Thunder 
Bay  River  Booming  Co.  v.  Speechly,  31  M. 
886. 

26.  H.  8.  ch.  Ill  contemplates  the  improve- 
ment of  navigable  rivers,  not  the  creation  of 
navigable  rivers  from  streams  not  naturally 
navigable:  Clay  v.  Pennoyer  Creek  Imp.  Co., 
84  M.  204. 

26.  And  as  said  statute  does  not  contem- 
plate the  incorporation  of  companies  to  im- 
prove any  but  navigable  streams,  a  oompany 
organized  thereunder  cannot  subject  the  lands 
of  other  persons  on  a  non-navigable  stream 
to  any  easement  or  right  of  flowage:  East 
Branch  Sturgeon  River  Imp.  Co.  v.  White, 
etc  Lumber  Co.,  69  M.  207. 

27.  That  the  act  of  1869,  prior  to  its  amend- 
ment (see  H.  S.  §  8849),  was  fatally  defective  in 
its  provisions  (adopted  by  reference  to  the 
plank-road  act)  relating  to  the  inquiry  before 

)  commissioners  and  the  duties  of  such  corn- 
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missioners  in  condemnation  proceedings,  see 
Clark  v.  Pennoyer  Creek  Imp.  Co.,  84  M.  204. 

28.  Tn  condemnation  proceedings  where  a 
river  is  to  be  improved  the  petition  is  juris- 
dictional and  must  set  forth  all  the  facts  nec- 
essary to  show  that  the  petitioning  corpo- 
ration is  authorized  to  make  the  proposed 
improvement  and  has  taken  all  the  necessary 
preliminary  steps :  Ibid. 

29.  Where  such  a  petition  avers  that  the 
stream  is  navigable  and  that  the  improve- 
ments include  dams,  it  must  not  only  allege 
that  the  assent  of  the  governor  and  attorney- 
general  and  the  approval  of  the  canal  board 
have  been  procured,  but  also  that  authority 
has  been  obtained  from  the  board  of  supervis- 
ors to  dam  the  stream  (Const.,  art.  18,  §  4): 
Ibid. 

80.  An  application,  under  act  94  of  1886, 
for  the  appointment  of  a  special  commissioner 
to  superintend  the  improvement  of  Maple 
river,  was  held  void  because  it  failed  to  show  — 
in  compliance  with  the  provisions  of  the  act  — 
of  what  townships  the  petitioners  were  resi- 
dents, and  because  it  was  executed  before  the 
statute  was  passed:  Wilcox  v.  Paddock,  65 
M.28. 

31.  Incorporation  under  H.  8.  §  8845  of  a 
company  to  improve  a  navigable  stream,  and 
approval  by  the  canal  board  of  such  company's 
application,  cannot  legalize  previous  unau- 
thorized improvement  and  possession  of  the 
stream :  East  Branch  Sturgeon  River  Imp.  Co. 
v.  White,  etc  Lumber  Co.,  69  M.  207  (April 
6,  '88). 

32.  In  proceedings  by  quo  warranto  against 
a  corporation  authorised  bylaw  to  deepen  the 
channel  of  a  river,  it  pleaded  that  it  had 
removed  obstructions  by  cutting  channels 
through  jams,  and  by  confining  the  water  at 
various  points.  Held,  on  demurrer,  that  it 
could  not  be  said  as  matter  of  law  that  this 
was  not  an  exercise  of  the  power  given  to 
deepen  the  channel:  Benjamin  v.  Manistee 
River  Imp.  Co.,  42  M.  6C8. 

Statute  for  incorporation  of  slack-water  nav- 
igation companies  in  certain  counties  held 
valid,  see  Constitutions,  §  437. 

88.  Corporations  organized  to  improve  nav- 
igable streams  may  be  empowered  to  charge 
tolls  at  rates  fixed  by  the  legislature  or  by  a 
board  of  control:  Benjamin  v.  Manistee  River 
Imp.  Co.,  42  M.  628;  Nelson  v.  Cheboygan 
Nav.  Co.,  44  M.  7;  Manistee  River  Imp.  Co. 
v.  Sands,  53  M.  598  (affirmed,  123  U.  8.  288). 
But,  it  seems,  such  corporations  cannot  be  em- 
powered to  charge  toll  at  their  own  discretion : 
44  M.  7. 

84.  The  statute  (H.  S.  ch.  Ill)  empowering 


the  board  of  control  of  the  St.  Mary's  Falls 
ship  canal  to  fix  the  rates  of  toll  to  be  charged 
by  the  river  improvement  companies  sus- 
tained ;  fixing  such  rates  is  not  a  judicial  act, 
and  the  statute  is  not  objectionable  for  not  re- 
quiring a  hearing  and  notice  to  parties  inter- 
ested ;  and  the  annual  affidavit  required  to  be 
filed  by  each  company  (H.  S.  §  3859)  does  not 
preclude  the  board  from  using  its  own  meth- 
ods of  getting  information:  Benjamin  v.  Man- 
istee River  Imp.  Co.,  42  M.  626. 

35.  The  action  of  said  board  of  oontrol  in 
fixing  tolls  is  not  reviewable  in  the  courts: 
Ibid.;  Manistee  River  Imp.  Co.  v.  Lamport, 
49  M.  442.  Hence,  in  an  action  to  recover 
such  tolls  as  fixed,  the  courts  cannot  assume 
jurisdiction  to  decide  that  the  tolls  are  exces- 
sive or  that  the  board  was  imposed  upon  —  as 
by  false  testimony  —  in  fixing  them:  49  M 
442. 

Who  bound  to  discharge  lien  for  tolls,  see 
infra,  %  196. 

(b)  Canals;  canal  companies. 

86.  A  canal  through  a  marsh  in  which  a 
stream  is  lost,  cut  by  private  individuals 
through  the  land  of  one  of  them,  for  the  pur- 
pose of  affording  floatage  for  timber  and  lum- 
ber through  the  same  in  connection  with  the 
stream  —  there  being  no  evidence  that  the 
waters  of  the  stream  ever  ran  along  its  line, 
or  that  it  was  the  improvement  of  an  existing 
water  channel — is  a  private  way,  and  the 
public  are  not  entitled  to  use  it  unless  it  be 
dedicated  to  their  use :  Ward  v.  Warner,  8  M. 
508. 

37.  The  Sault  Ste  Marie  canal  is  an  inde- 
pendent water-way,  like  a  turnpike,  which  can 
only  be  used  upon  such  conditions  as  the  state, 
under  the  congressional  grant,  may  lawfully 
impose:  Ryan  v.  Brown,  18  M.  196. 

38.  The  canal  board  has  such  a  control  over 
the  Sault  Ste  Marie  canal  and  its  approaches 
that  it  is  authorized  to  remove  unlawful  ob- 
structions to  the  legitimate  use  of  the  canal ; 
but  the  board's  finding  is  not  conclusive  as  to 
illegality,  and  its  interference  with  private 
rights  may  be  enjoined :  Ibid. 

88.  The  right  of  the  Lake  Superior  Ship 
Canal,  eta,  Company,  under  the  legislation  of 
congress  and  of  state  legislature  to  the  posses- 
sion of  the  Portage  ship  canal,  and  to  collect 
tolls,  sustained  ns  against  the  claim  of  the 
state  as  trustee  of  the  United  States :  Attorney- 
General  v.  Lake  Superior  Ship  Canal,  etc. 
Co.,  32  M.  238. 

39a.  A  trust  for  the  United  States  in  the 
possession  of  the  state  was  not  created  by  the 
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provision  in  the  act  of  congress  requiring 
the  canal  to  be  a  public  highway  free  of  toll 
for  United  States  vessels,  or  by  the  provision 
limiting  the  tolls  that  should  be  imposed  after 
reimbursement:  Ibid. 

40.  The  action  of  the  state  fixed  a  contract 
right  in  said  company  with  the  right  of  pos- 
session, and  it  is  not  competent  for  the  state 
to  violate  its  contract  aud  to  assume  to  man- 
age the  canal  —  a  work  of  internal  improve- 
ment—for itself;  but  the  act  of  1878  (H.  S. 
§§  5505-0516),  constituting  a  board  of  control, 
etc.,  does  not  undertake  to  do  this:  Ibid. 

41.  The  duty  imposed  upon  the  governor  of 
this  state  by  the  act  of  congress  making  a  land 
grant  for  the  construction  of  the  Portage  Lake 
&  Lake  Superior  ship  canal  and  harbor,  and 
by  the  state  legislation  on  the  subject,  to  issue 
his  certificate  of  the  fact  when  he  shall  be 
satisfied  that  the  work  has  been  done  in  con- 
formity with  the  law,  is  not  one  of  a  purely 
ministerial  character,  leaving  him  no  discre- 
tion; and  mandamus  will  not  lie  to  compel 
such  issue :  Sutherland  v.  Governor,  29  M.  820. 

As  to  grants  in  aid  of  canals,  see  Public 
Lands,  §§  149-151. 

Exemption  of  canal-grant  lands  from  tax- 
ation, see  Taxes,  §§  146,  147. 

As  to  enforcement  of  decree  in  favor  of  canal 
and  harbor  company  after  franchises  have  ex- 
pired, see  Cobporations,  §§  269-272. 

IIL  Fbbbibs. 

42.  The  authority  to  establish  and  regulate 
ferries  is  not  included  in  the  federal  power  to 
regulate  commerce ;  a  license  under  the  act  of 
congress  of  a  vessel  for  the  coasting  and  for- 
eign trade  does  not  confer  upon  it  the  fran- 
chise of  a  ferry;  and  the  Detroit  ordinance 
prohibiting,  under  a  penalty,  the  keeping  of 
an  unlicensed  ferry  between  the  city  and  the 
Canadian  shore,  and  charging  a  license  fee,  is 
valid :  ChUvers  v.  People,  11  M.  48. 

43.  Such  a  license  involves  the  transfer  of 
a  valuable  franchise,  which  is  a  right  of  prop- 
erty and  may  be  sold  where  nothing  in  the 
charter  prevents :  Kitson  v.  Ann  Arbor,  26  M. 
881.  The  franchise  of  keeping  a  rope  ferry  is 
property,  valuable  and  transferable,  and  for- 
feiture of  such  a  franchise  can  only  be  deter- 
mined in  a  direct  proceeding,  not  collaterally: 
Billings  v.  Breinig,  45  M.  65. 

IV.  Bridges  and  daub. 

44.  Const.,  art.  18,  §  4,  prohibiting  the 
bridging  or  damming  of  navigable  streams 
unless  authorized  by  the  board  of  supervisors, 


does  not  apply  to  waters  that  form  part  of  the. 
state  boundary:  Ryan  v.  Brown,  18  M.  196. 
Or  to  streams  that  have  no  naturally  valuable 
capacity  for  floatage  purposes:  Shepard  v. 
Gates,  50  M.  495. 

45.  The  authority  conferred  upon  boards  of 
supervisors  to  regulate  the  bridging  of  navi- 
gable streams  is  a  trust  that  must  be  executed 
by  themselves;  they  cannot  delegate  it  to 
others,  especially  to  parties  concerned  in  any 
details  requiring  the  exercise  of  their  judg- 
ment, such  as  the  location  or  character  of  the 
bridge:  Maxwell  v.  Bay  City  Bridge  Co.,  41 
M.  458. 

46.  Boards  of  supervisors  have  no  jurisdic- 
tion to  act  upon  petitions  for  leave  to  bridge 
navigable  streams,  unless  the  petitions  comply 
with  H.  S.  §§  498-495.  Such  a  petition  must 
specify  the  proposed  location  of  the  bridge 
with  reasonable  precision ;  this  may  depend 
largely  on  the  extent  of  the  commercial  inter- 
ests that  may  be  involved  in  the  location,  and 
the  convenience  of  the  public ;  greater  partic- 
ularity would  be  needed  if  the  bridge  is  to  be 
built  where  there  is  a  town  than  where  there 
is  not.  The  petition  must  also  describe  the 
bridge  with  particularity ;  as  by  indicating  the 
location  of  the  draws :  Ibid. 

47.  Where  the  legislature  legalizes  rates  of 
toll  fixed  by  a  board  of  supervisors  for  the  use 
of  a  bridge  previously  erected  without  author- 
ity of  law,  the  action  of  the  two  bodies  pre- 
cludes the  public  from  questioning  the  legality 
of  the  bridge ;  but  such  action  does  not  cut  off 
an  existing  claim  for  damages  arising  from 
the  establishment  of  such  bridge:  MaxweUv. 
Bay  City  Bridge  Co.,  46  M.  278. 

48.  If  even  a  lawful  bridge  or  pier  is  con- 
structed so  near  to  a  riparian  owner's  dock  as 
to  preclude  its  profitable  use  or  to  inconven- 
ience its  use,  he  is  entitled  to  compensation: 
Ibid. 

As  to  estoppel  against  grantee  of  petitioner 
for  bridge  from  claiming  damages,  see  Estop- 
pel, §256. 

As  to  pleading  in  action  for  appropriating 
land  for  pier  of  bridge,  see  Pleadings,  §  526. 

49.  The  assent  of  the  supervisors  of  the 
county  being  essential  to  the  right  to  con- 
struct or  maintain  a  toll-bridge  over  a  navi- 
gable stream,  and  such  board  being  also  the 
competent  authority  to  fix  the  rate  of  tolls,  a 
corporation  organized  to  build  a  toll-bridge 
over  such  a  stream  which  has  obtained  assent 
by  resolution  of  the  board  of  supervisors  "  to 
erect,  rebuild,  repair  and  keep  up  and  use,  for 
its  sole  use  and  profit,  a  toll-bridge,"  etc.,  "for 
the  term  of  twenty  years,"  the  tolls  being 
fixed  by  the  board  at  the  same  time,  has  no 
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authority  after  the  expiration  of  the  twenty 
years  to  enforce  the  payment  of  tolls,  notwith- 
standing the  corporation  was  organized  for  the 
period  of  thirty  years,  for  the  purpose  of  build- 
ing this  bridge,  in  pursuance  of  a  statute  au- 
thorizing it:  Grand  Rapids  Bridge  Co.  v. 
Prange,  35  M.  400. 

60.  As  the  franchise  of  taking  tolls  is  dis- 
tinct from  the  corporate  franchise  of  the  com- 
pany that  takes  them,  and  is  not  conferred  by 
a  direct  grant  from  the  state,  but  from  the 
board  of  supervisors,  the  estate  of  the  corpo- 
ration in  it  ceases  with  the  expiration  of  the 
period  to  which  it  was  expressly  limited  by 
the  grant,  and  the  state's  omission  to  institute 
proceedings  to  dissolve  the  corporation  can 
have  no  force  to  continue  this  franchise  or 
restore  it  to  life:  Ibid. 

51.  The  forfeiture  of  a  corporate  franchise 
cannot  be  collaterally  taken  advantage  of  in  a 
private  action ;  but  one  who  is  sued  for  bridge 
tolls  by  a  corporation  may  defend  on  the 
ground  that  the  period  of  assent  by  the  super- 
visors to  the  exercise  by  the  corporation  of  the 
franchise  of  taking  tolls  has  expired ;  for  this 
is  not  a  question  of  corporate  existence.  The 
franchise  to  be  a  corporation  may  continue  to 
exist,  though  any  particular  franchise  annexed 
to  it  may  have  been  surrendered  or  forfeited : 
Ibid. 

As  to  bridges  over  mill-races,  see  Highways, 
§§  86-89;  CrriE8,  etc.,  §  17. 

Further  as  to  Bridges,  see  that  heading  in 
the  Index. 

52.  As  Const ,  art  18,  §  4,  forbids  the  dam- 
ming of  navigable  streams  except  by  author- 
ity of  the  board  of  supervisors,  a  petition 
under  act  196  of  1878  (revising  and  amending 
C  Ik  1871,  ch.  221)  to  condemn  lands  for  the 
erection  of  a  dam  for  mill  purposes  must  show 
whether  the  stream  is  navigable  or  not,  and, 
if  navigable,  that  the  requisite  permission  has 
been  obtained:  Fox  v.  Bolcomb,  84  M.  298. 

53.  The  petition  in  such  case  is  jurisdic- 
tional, and  must  allege  every  fact  necessary 
to  entitle  the  petitioners  to  make  the  alleged 
improvement:  Ibid. 

54.  It  must  show  affirmatively  that  the  pro- 
posed dam  will  not  injure  any  mill  or  mill- 
site  above  or  below  on  the  same  stream :  Ibid. 

That  the  necessity  for  the  taking  must  be 
passed  upon,  see  Constitutions,  §  258. 

That  said  statute  of  1878  is  invalid,  see  Con- 
stitutions, §  254. 

That  authority  from  supervisors  must  be 
shown  in  petition  to  condemn  land  for  im- 
proving navigable  stream  by  damming,  see 
supra,  §  29. 


55.  The  rights  of  the  public  in  the  use  of 
internal  water-ways  for  the  floatage  of  logs 
are  subject  to  the  determination  of  the  super- 
visors, who  may,  in  the  manner  fixed  by  law, 
permit  dams  to  be  built  according  to  such 
plans  as  they  approve,  and  the  public  use  is 
limited  by  these  conditions  and  cannot  be  de- 
scribed as  a  right  to  the  use  of  the  water  in  its 
natural  flow:  Wood  v.  Rice,  24  M.  423. 

56.  A  petition  to  the  board  of  supervisors, 
under  H.  S.  §  494,  for  leave  to  dam  a  stream 
and  construct  in  connection  therewith  a  shute 
or  apron  for  the  passage  of  rafts,  but  contain- 
ing no  description  whatever  of  said  shute  or 
apron,  is  fatally  defective  and  would  not  give 
the  board  jurisdiction  to  act  The  petition 
must  set  forth  in  detail  the  whole  plan  of  the 
proposed  dam,  and  the  capacity  and  character 
of  any  shute  or  passage  to  be  constructed 
therein :  Powers  v.  Irish,  28  M.  429. 

67.  The  record  of  the  proceedings  of  aboard 
of  supervisors  upon  a  defective  petition  for 
leave  to  dam  a  stream  would  not  be  admissible 
to  show  that  the  dam  was  lawfully  built  in  an 
action  for  damages  for  injuries  caused  by  un- 
lawfully obstructing  the  stream  by  a  dam 
erected  under  such  proceedings :  Ibid. 

58.  Action  taken  by  a  board  of  supervisors 
permitting  the  erection  of  a  dam  across  a  nav- 
igable stream  is  no  notice  of  the  petitioners' 
intention  to  avail  themselves  of  it  for  the  pur- 
pose of  flooding  another's  land:  Stone  v.  Rot- 
common  Lumber  Co.,  59  M.  24. 

59.  No  one  can  lawfully  complain  of  such 
an  obstruction  or  interference  with  a  water- 
course as  has  been  permitted  in  conformity  to 
law  by  the  consent  of  the  proper  authorities: 
Wood  v.  Rice,  24  M.  428. 

60.  A  declaration  averring  damages  from 
such  an  obstruction  of  a  navigable  stream  by 
means  of  a  dam  as  hinders  the  natural  flow  of 
the  stream  and  prevents  the  running  of  lum- 
ber from  plaintiffs  mill  will  not  support  a 
claim  for  damages  arising  from  building  a 
dam  lawfully  authorized  in  such  a  manner  as 
to  exceed  the  authority  and  make  the  obstruc- 
tion greater  than  it  should  have  been.  The 
injury  complained  of  should  have  been  averred 
as  arising  from  the  dam's  excess  or  insuffi- 
ciency: Ibid. 

Damages  to  individual  from  obstruction  of 
public  stream  by  unauthorized  dam,  see  Dam- 
ages, §§  45,  61. 

Malicious  injury  to  dam,  see  Crimes,  §  865. 

As  to  flooding  by  unauthorized  dams,  and 
abatement  of  such  dams,  see  infra,  VXL 

Prosecutions  for  nuisance  in  maintaining 
dam,  see  Crimes,  §§  646-649,  651,  656. 
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V.    IlAEBOBS,  WHABVJE8  AST>   DOCKS. 

61.  The  Grand  river  at  a  point  three  miles 
up  from  its  mouth  is  not  a  harbor  in  the  com- 
mon-law sense  or  within  the  meaning  of  the 
statutes  regulating  fisheries ;  and  the  common 
council  of  Spring  Lake  has  no  power  to  estab- 
lish harbor  lines  in  said  river :  People  v.  Kirsch, 
67  M.  689. 

As  to  harbor  regulations  and  powers  of 
harbor-master  of  Detroit,  see  Shipping,  §§  8-6. 

62.  A  city  has  a  right  to  bniid  a  wharf  for 
public  purposes  where  any  street  that  has 
been  duly  dedicated  to  the  public  abuts  upon 
a  public  stream,  without  regard  to  the  ques- 
tion whether  the  bank-owner  has  the  title  to 
the  land  under  the  water  to  the  middle  of  the 
stream:  Backus  v.  Detroit,  49  M.  110. 

63.  Ownership  of  a  water  lot  abutting  on  a 
street  gives  one  no  rights  in  or  control  of  the 
wharf  at  the  extremity  of  such  street:  Scott 
v.  Layng,  59  M.  48. 

64.  Public  wharves  are  not  subject  to  indis- 
criminate public  use  like  highways:  Horn  v. 
People,  26  M.  231. 

65.  The  wharves  of  Detroit,  whether  ter- 
minating highways  or  not,  are  not  highways 
but  private  property,  and  where  they  are 
owned  by  the  city  may  be  leased,  like  other 
corporate  property,  to  private  lessees.  The 
title  is  proprietary  and  not  a  public  easement : 
Ibid. 

66.  And  as  the  city  may  lease  a  wharf  at 
the  end  of  one  of  its  streets,  it  can,  it  seems, 
lease  a  strip  at  the  foot  of  the  wharf  for  the 
purpose  of  a  floating  boat-bouse:  Scott  v. 
Layng,  69  M.  48. 

67.  Protection  to  private  wharves  from  en- 
croachments is  to  be  sought  from  the  general 
laws  of  the  land ;  city  ordinances  cannot  be 
passed  for  the  purpose:  Horn  v.  People,  36  M. 
821. 

68.  The  right  of  the  public  for  purposes  of 
navigation  must  be  considered  as  appurtenant 
to  the  ordinary  means  of  navigation  rather 
than  to  small  and  insignificant  boats,  and  it  is 
no  nuisance  to  erect  wharves  and  similar  im- 
provements unless  under  exceptional  circum- 
stances, such  as  narrows,  bends,  etc. :  Ryan  v. 
Brown,  18  M.  196. 

69.  The  construction  of  wharves  may,  it 
seems,  be  limited  by  the  state  to  the  line  of 
navigability;  but  this  is  rarely  done  except 
under  peculiar  circumstances :  Attorney-Gen- 
eral v.  Evart  Booming  Co.,  84  M.  462. 

70.  The  right  of  docking  must  not  seri- 
ously impair  the  right  of  navigation:  Bay 
City  Gas  Light  Co.  v.  Industrial  Works,  28 
M.  182. 


VI.    RlPAKIAN   BIGHTS. 

(a)  In  general. 

As  to  wrongful  flooding,  see  infra,  VDL 
As  to  relative  rights  of  riparians  and  of  log- 
drivers,  etc.,  and  as  to  injuries  to  former  from 
operations  of  latter,  see  infra,  Vm,  (c). 

71.  A  current  is  not  essential  to  the  exist- 
ence of  riparian  rights.  They  may  exist  in 
lakes  or  ponds  where  there  is  no  current,  and 
they  may  exist  where  the  waters  are  not 
capable  of  navigation :  Turner  v.  Holland,  65 
M.458. 

72.  The  ordinance  of  1787  and  the  act  ad- 
mitting Michigan  into  the  Union  leave  riparian 
rights  in  navigable  waters  to  be  settled  ac- 
cording to  the  principles  of  the  state  law: 
Webber  v.  Pere  Marquette  Boom  Co.,  62  M. 
626. 

73.  The  principles  governing  the  rights  of 
riparian  proprietors  do  not  apply  to  a  grant 
where  no  part  of  the  land  described  is  bounded 
by  a  lake  or  other  water:  Palmer  v.  Dodd, 
64  M.  474. 

74.  Agreements  between  joint  riparian 
owners,  after  making  conveyance,  cannot  af- 
fect the  grantee's  rights,  nor  can  deeds  made 
in  pursuance  of  such  agreements:  Fletcher  v. 
Thunder  Bay  River  Boom  Co.,  51  M.  277. 

(b)  Ownership  on  waters;  boundaries. 

75.  In  Michigan  the  title  of  the  riparian 
owner  is  not  limited  to  the  bank  but  extends 
to  the  middle  line  of  the  stream  or  inland 
lake;  the  soil  under  navigable  water  is  not 
regarded  as  belonging  to  the  federal  govern- 
ment or  to  the  state:  Lortnan  v.  Benson,  8  M. 
18  (overruling,  on  this  point,  La  Plaisanex 
Bay  Harbor  Co.  v.  Monroe,  W.  155);  Rice  v. 
Ruddiman,  10  M.  125;  Ryan  v.  Brown,  18  M. 
196;  Bay  City  Gas  Light  Co.  v.  Industrial 
Works,  28  M.  182 ;  Maxwell  v.  Bay  City  Bridge 
Co.,  41  M.  4S8;  Webber  v.  Pere  Marquette 
Boom  Co.,  62  M.  636;  Clute  v.  Fisher,  65  M. 
48;  Bigelow  v.  Shaw,  65  M.  841.  See  Backus 
v.  Detroit,  49  M.  110. 

76.  So  held  in  regard  to  the  Detroit  river: 
Lorman  v.  Benson,  8  M.  18. 

77.  The  ownership  of  lands  bordering  upon 
a  stream  extends  over  the  bed  to  the  middle 
of  such  stream  when  it  is  a  river.  Any  erec- 
tion which  can  lawfully  be  made  in  the  water 
within  those  lines  belongs  to  the  riparian  es- 
tate: Ryan  v.  Brown,  18  M.  196. 

78.  The  state  has  no  proprietorship  in  the 
soil  under  a  small  stream  that  is  navigable 
only  in  a  modified  sense  for  floating  logs  and 
lumber;  and,  presumably,  the  riparian  owner 
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owns  to  the  center  of  the  stream,  subject  to 
the  public  easement  of  passage :  Attorney-Gen- 
eral v.  Evart  Booming  Co.,  34  M.  463. 

79.  The  proprietor  of  lands  bordering  on  a 
meandered  stream  owns  to  the  center  of  the 
stream,  and  in  platting  his  lands  may  plat  up 
to  the  channel  bank :  Twogood  v.  Hoyt,  43  M. 
609. 

80.  Private  ownership  of  lands  bounded  on 
navigable  fresh  waters  is  not  restricted  to  the 
meander  line ;  and  even  if  the  owner  of  the 
bank  did  not  also  own  land  made  within 
the  meander  line  it  would  not  belong  to  the 
United  States,  but  to  the  state,  which  always 
concedes  the  right  of  the  owner  to  the  shore : 
Pere  Marquette  Boom  Co.  v.  Adams,  44  M.  408. 

81.  Riparian  rights  upon  the  great  lakes 
are,  in  theory,  the  same  as  upon  navigable 
streams,  and  are  not  governed  by  any  such 
proprietary  division  as  high  and  low-water 
mark.  The  submerged  lands  are  appurtenant 
to  the  upland  so  far  as  their  limits  can  be  rea- 
sonably identified ;  but  in  public  waters  the 
state  law  must  determine  how  far  rights  in 
such  lands  can  be  exercised  consistently  with 
the  easement  of  navigation :  Lincoln  v.  Davis, 
58  M.  875. 

82.  The  owner  of  a  fractional  section  or 
fractional  subdivision  of  a  section  meandered 
by  the  United  States  survey  along  the  margin 
of  an  inland  lake,  navigable  or  otherwise,  owns 
so  much  of  the  bed  of  the  lake  as  lies  within 
the  lines  of  his  fractional  subdivision  extended 
into  the  lake  to  the  limit  of  the  entire  subdi- 
vision :  Clute  v.  Fisher,  65  M.  48. 

83.  In  case  of  a  lake  so  large  that  the  lines 
of  the  sections  or  subdivisions  of  sections  held 
by  the  proprietors  of  the  lands  adjoining  or 
surrounding  the  lake,  if  extended,  do  not  em- 
brace the  whole  of  the  lake,  then  the  rule  of 
riparian  ownership  may  be  extended  to  the 
center  of  the  lake,  so  far  as  the  submerged 
lands  can  reasonably  be  identified  with  refer- 
ence to  the  upland :  Ibid. 

84.  The  ownership  of  land  bordering  on 
Lake  Muskegon  carries  with  it  the  ownership 
of  the  land  under  the  shallow  water  so  far  out 
as  it  is  susceptible  of  beneficial  private  use, 
but  subordinate  to  the  paramount  public  right 
of  navigation  and  the  other  public  rights  inci- 
dent thereto:  Rice  v.  Ruddiman,  10  M.  125. 

85.  If  the  water  continues  so  shallow  as  to 
render  the  lands  under  it  susceptible  of  bene- 
ficial private,  use  to  the  center  line  of  the  lake 
the  riparian  ownership  extends  to  such  center 
line,  unless  there  are  intervening  islands 
which  the  government  has  shown  an  inten- 
tion to  reserve  from  the  grant  of  the  main- 
land by  surveying  them  as  separate  tracts,  in 


which  case  the  riparian  ownership  would 
extend  only  to  the  center  line  between  the 
island  and  the  mainland:  Ibid. 

86.  Islands  are  susceptible  of  separate  own- 
ership, and  where  so  separated  the  filum  aqua 
is  to  be  drawn  between  them  and  the  main- 
land :  Lorman  v.  Benson,  8  M.  18. 

87.  The  rights  of  riparian  owners  to  half  of 
the  bed  of  the  stream  is  not  limited  by  a  mere 
sand-bar  or  shallow  place  exposed  only  when 
the  wind  is  favorable  or  the  water  low. 
Whether  they  are  not  affected  by  an  actual 
island  in  the  stream,  quere:  Watson  v.  Peters, 
36  M.  508. 

88.  A  lot  bordering  upon  an  inland  lake 
was  conveyed  by  the  United  States  by  patent. 
Afterwards  a  submerged  fen  within  the  limits 
of  the  patentee's  riparian  ownership  was  sur- 
veyed as  an  island  under  instructions  from 
the  federal  land  office,  and  was  conveyed  by 
patent  to  another.  Held,  that  the  later  pat- 
ent gave  no  title :  Webber  v.  Pere  Marquette 
Boom  Co.,  63  M.  636. 

89.  A  grant  of  land  bounded  on  a  stream 
carries  with  it  the  bed  of  the  stream  to  the 
center,  unless  a  contrary  intention  clearly  ap- 
pears from  the  conveyance  itself:  Norris  v. 
Hill,  1  M.  303. 

90.  Unless  the  contrary  clearly  appears  a 
grant  of  land  bounded  by  a  water-course  con- 
veys riparian  rights:  Richardson  v.  Prentiss, 
48  M.  88.    So,  on  a  lake  or  bay :    Ibid. 

91.  The  grant  of  a  city  lot  bounded  on  a 
navigable  stream  with  the  water  as  a  bound- 
ary conveys,  in  the  absence  of  any  express 
reservation,  the  land  under  the  water  to  the 
middle  of  the  stream ;  and  the  fact  that  the 
grantor,  before  conveying,  platted  the  lands 
into  lots  and  blocks,  with  distinct  lines  and 
distances  marking  the  boundaries  of  each  lot, 
and  with  the  water  boundary  of  the  river  lots 
indicated  by  a  line  representing  the  shore, 
and  then  conveyed  according  to  the  plat,  will 
not  limit  the  grant  to  the  shore  line,  or  oper- 
ate to  reserve  to  him  proprietary  rights  in 
front  of  the  lots  conveyed :  Watson  v.  Peters, 
36  M.  508. 

92.  Riparian  rights,  unless  expressly  lim- 
ited, extend  to  the  middle  of  the  navigable 
channel,  and  cover  any  shallows  or  middle 
ground  not  shown  in  the  government  surveys, 
but  lying  between  such  channel  and  the  shore ; 
and  it  makes  no  difference  that  the  deed  con- 
veying the  premises  to  which  the  rights  at- 
tach describes  them  according  to  a  city  plat 
instead  of  the  government  survey:  Fletcher 
v.  Thunder  Bay  River  Boom  Co.,  51  M.  277. 

93.  Where,  in  platting  land,  the  proprietor 
bounds  his  lots  upon  a  bayou,  and  conveys  by 
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number  the  lots  so  bounded,  without  indi- 
cating an  intention  of  reserving  the  bayou  as 
private  property  or  restricting  purchasers  of 
lots  to  the  margin  of  the  water,  the  grantees 
take  the  riparian  rights  incident  to  the  owner- 
ship of  the  shore:  Turner  v.  Holland,  65  M. 
468. 

94.  And  the  fact  that  in  the  plat  the  length 
of  the  lines  of  the  lots  bordering  on  the  bayou 
are  given  in  feet  and  decimals  of  a  foot  does 
not  indicate  an  intention  to  limit  the  lot  to  the 
length  of  the  line  specified.  A  dedication  by 
plat  is  to  be  construed  by  the  same  rules  that 
apply  in  construing  conveyances  from  one  in- 
dividual to  another;  and  the  rule  that  courses 
and  distances  give  way  to  natural  boundaries 
applies:  Ibid. 

95.  A  deed  describing  the  land  by  a  bound- 
ary running  to  a  stream  and  thence  along  its 
bank,  and  reserving  the  right  of  using  the 
river  in  front  for  a  specified  time,  conveys  the 
land  to  the  water's  edge  and  covers  the  ripa- 
rian rights  to  the  middle  of  the  stream :  Cole 
v.  Wells,  49  M.  460. 

96.  A  bill  in  equity  claimed  riparian  rights 
upon  a  bayou  and  title  to  the  middle  of  its 
channel  These  facts  being  admitted  by  gen- 
eral demurrer,  it  was  held  that  complainant 
could  maintain  his  bill  for  relief  against  his 
grantor  if  the  latter  asserted  title  to  the  bayou, 
and  so  obstructed  it  by  filling  it  with  saw-logs 
as  a  booming  ground  that  the  riparian  grantee 
was  excluded  from  it :  Turner  v.  Holland,  64 
M.  800. 

97.  Location  of  land  conveyed  determined 
where  the  waters  of  a  lake  covering  part  of 
such  land  had  been  gradually  receding  for  a 
long  time  after  the  conveyance  (see  Convey- 
ances, §  297) :  Verplank  v.  Hall,  27  M.  79. 

98.  The  boundary  between  adjoining  ripa- 
rian owners  is  to  be  determined  by  extending 
a  line  from  the  boundary  at  the  shore  at  right 
angles  to  the  general  course  of  the  stream  at 
that  point :  Clark  v.  Campau,  19  M.  825. 

99.  The  boundary  lines  of  water  lots  front- 
ing upon  a  river  in  such  a  manner  that  their 
side  lines  strike  the  shore  at  right  angles 
with  the  middle  thread  of  the  stream,  but  at 
a  different  angle  with  the  shore,  extend  into 
the  river  at  right  angles  with  the  thread  of 
the  stream  without  reference  to  the  shape  of 
the  shore ;  and  in  this  respect  there  is  no  dis- 
tinction between  streams  that  are  subject  to 
easements  of  passage  and  those  that  are  not : 
Bay  City  Oas  Light  Co.  v.  Industrial  Works, 
28  M.  182. 

100.  Where  city  authorities,  acting  under 
the  charter,  have  fixed  a  docking  line  which 
is  not  parallel  either  with  the  thread  of  the 


stream  or  with  the  bank,  such  line  has  no 
bearing  on  the  determination  of  boundaries: 
Ibid. 

(o)  Use  of  submerged  land;  ice;  fish- 
ing and  fowling. 

101.  Any  use  of  lands  under  rivers  that  is 
compatible  with  the  full  enjoyment  of  the 
public  easement  belongs  with  the  upland  to 
which  it  originally  appertained,  unless  sold  or 
granted  separately  so  as  to  sever  it :  Bay  City 
Oas  Light  Co.  v.  Industrial  Works,  28  M.  182. 

102.  But  the  state  can  forbid  any  erec- 
tions in  navigable  waters;  and  on  navigable 
streams  and  along  the  great  lakes  can  fix  the 
distance  beyond  which  private  erections  can- 
not be  maintained:  Lincoln  v.  Davis,  63  M. 
875. 

103.  And  even  in  a  stream  not  susceptible 
of  public  use,  riparian  owners  can  seldom  oc- 
cupy by  erections  any  large  portion  of  its 
bed  except  where  it  is  dammed;  each  must  so 
use  it  as  not  to  destroy  the  benefit  of  the  water 
to  bis  neighbors:  Bay  City  Qas-Light  Co.  v. 
Industrial  Works,  28  M.  182. 

104.  In  the  case  of  natural  water-courses, 
the  extent  to  which  private  improvements 
are  compatible  with  the  public  use  must  de- 
pend upon  circumstances,  and  is  a  question  of 
fact  The  owner's  use  is  prima  facie  lawful: 
Ryan  v.  Brown,  18  M.  196. 

105.  When  erections  in  a  navigable  stream 
by  the  owner  of  the  bed  are  not  encroachments 
on  the  ordinary  navigation  of  the  stream,  the 
public  has  no  right  to  remove  them  for  the 
purpose  of  opening  or  improving  canal  naviga- 
tion around  rapids  immediately  above :  Ibid. 

106.  The  private  appropriation  of  a  part  of 
the  bed  of  a  small  stream,  not  navigable  ex- 
cept for  floating  logs,  is  neither  a  purpresture 
nor  a  public  nuisance  of  any  sort,  unless  the 
public  use  is  thereby  unreasonably  abridged  or 
inconvenienced:  Attorney-Oeneral  v.  Evart 
Booming  Co.,  84  M.  462. 

107.  The  owner  of  the  bank  is  entitled  to 
every  beneficial  use  of  the  soil  under  the  river 
which  can  be  exercised  with  a  due  regard  to 
the  public  easement,  and  any  trespass  which 
interferes  with  such  use  —  like  an  obstruction 
which  prevents  the  taking  of  ice  —  gives  him 
a  right  of  action  for  the  damages  thereby  oc- 
casioned :  Lorman  v.  Benson,  8  M.  18 ;  Ryan 
v.  Brown,  18  M.  196. 

108.  So  the  owner  of  the  soil  under  the 
water  of  a  lake  may  maintain  trespass  against 
one  who  cuts  and  removes  the  ice  formed  over 
such  soil  without  his  consent:  Clute  v.  Fisher, 
66  M.  48. 


Digitized  by 


Google 


WATERS,  VI  (c),  (d). 


719 


100.  The  owner  of  land  covered  by  water 
is  ordinarily  the  sole  owner  of  ice  formed  upon 
such  water ;  and  this  ownership  is  not  confined 
to  ponds  entirely  upon  his  land,  but  the  ripa- 
rian ownership  of  the  bed  of  a  stream  carries 
with  it  the  right  to  the  ice  forming  upon  the 
surface  of  such  stream  as  far  as  such  ripa- 
rian right  extends:  Bigelow  v.  Shaw,  65  M. 
841. 

110.  The  owner  of  land  which  another  has 
the  right  to  flow  for  mill  purposes  owns  and 
may  gather  the  ice  formed  on  the  water, 
though  he  must  not  appreciably  impair  the 
flow  for  such  purposes;  and  the  equity,  if  any, 
resulting  from  the  mill-owner's  care  to  preserve 
the  purity  and  formation  of  ice  does  not  change 
the  rule:  Ibid. 

111.  The  right  of  navigation,  though  para- 
mount, is  not  exclusive,  and  cannot  be  so  ex- 
ercised as  to  wantonly  destroy  private  rights 
or  property  that  can  be  enjoyed  consistently 
with  it;  such  as  the  rights  to  maintain  ice 
fields  or  stake-nets,  or  to  run  logs,  or  establish 
boom  limits  and  dock  lines :  People's  ice  Co. 
v.  The  Excelsior,  44  M.  229. 

112.  A  steamer  was  run  back  and  forth 
unnecessarily  near  a  boom  enclosing  a  field  of 
ice  that  was  to  be  stored  for  market,  and  the 
ice  field  was  thereby  destroyed.  Held,  that 
an  action  for  damages  would  lie  therefor:  Id., 
43  M.  836,  44  M.  229. 

As  to  the  measure  of  damages,  see  Damages, 
§175. 
That  ice  is  personalty,  see  Ice,  §  1. 

113.  The  owner  of  the  surrounding  land 
has  a  right  to  the  exclusive  control  of  small 
lakes  or  ponds  within  it;  and  this  includes 
the  right  of  fishing:  Marsh,  v.  Colby,  89  M. 
626. 

114.  But,  in  the  absence  of  knowledge  of 
objection,  one  may  be  presumed  to  have  a 
license  from  the  owner  to  take  fish  in  such 
lakes  or  ponds :  Ibid. 

115.  Fishing  in  the  great  lakes  in  water  re- 
mote from  the  land  is  a  business  open  to  all, 
and  may  be  carried  on  even  with  stakes  if  not 
impeding  navigation  or  forbidden  by  law.  A 
riparian  owner  cannot  object:  Lincoln  v. 
Davis,  53  M.  875. 

116.  One  who  has  received  a  patent 
from  the  state  of  marsh  and  overflowed 
lands  which  subsequently  to  their  grant  by 
congress  to  the  state  had  become  covered 
with  navigable  water  has  the  exclusive 
right  to  use  the  same  for  fowling  purposes, 
although  the  publio  has  the  right  of  naviga- 
tion: Sterling  v.  Jackson,  69  M.  488  (April  20, 


(d)  Use  of  water,  detention  and  diver- 
sion. 

Easement  to  take  water  for  mill  lost  by 
mill's  destruction,  see  Easements,  §  86. 

117.'  A  riparian  proprietor  has  the  right  to 
drain  his  lands  through  his  lands  into  the  ad- 
joining stream;  and,  unless  he  has  parted 
with  it,  he  has  a  right  to  the  use  of  the  stream 
in  its  natural  flow,  and  to  prevent  any  such 
interference  with  the  natural  flow  as  materi- 
ally injures  any  of  his  legal  privileges:  Treat 
v.  Bates,  27  M.  890. 

118.  Riparian  proprietors  on  the  same 
stream  have  an  equal  right  to  the  use  of  the 
water,  and  the  right  of  each  qualifies  that  of 
all  the  others;  the  question  as  between  them 
is  whether  the  use  made  of  the  water  by  one 
is  reasonable  and  consistent  with  a  correspond- 
ent use  by  the  rest.  A  fair  participation  and 
a  reasonable  use  by  each  is  what  the  law 
seeks  to  protect,  and  an  injury  that  is  inci- 
dental to  a  reasonable  enjoyment  of  the  com- 
mon right  can  demand  no  redress:  Dumont  v. 
Kellogg,  29  M.  420. 

119.  Every  person  owning  land  along  a 
navigable  stream  is  entitled  to  a  fair  and  rea- 
sonable use  of  its  waters ;  the  right  is  common 
to  all  such  proprietors ;  and  if  such  reasonable 
use  by  one  injures  another,  the  latter  has  no 
right  of  action.  But  the  unreasonable  use, 
detention  or  diversion  of  the  water  is  action- 
able: Woodin  v.  Wentworth,  57  M.  278. 

120.  A  mill-owner  is  not  entitled  to  pro- 
tection against  incidental  injuries  or  incon- 
veniences arising  from  the  lawful  use  of  the 
same  stream  by  another  mill-owner  higher  up : 
Hoxsie  v.  Hoxsie,  88  M.  77. 

121.  An  injunction  restraining  an  upper 
mill-owner  from  allowing  the  water  to  flow 
over  his  dam  in  quantities  greater  than  is  re- 
quired to  run  his  machinery,  but  requiring 
him  to  allow  it  to  flow  into  another's  mill- 
pond  to  the  amount  of  the  natural  flow  of  the 
stream,  is  erroneous,  because  it  discriminates 
in  favor  of  the  lower  owner :  Ibid. 

122.  As  between  riparian  proprietors,  pri- 
ority of  appropriation  of  the  waters  of  a  run- 
ning stream  which  is  common  to  all  for  the 
driving  of  machinery  gives  one  no  superior 
right  unless  it  has  been  continued  for  such  a 
period  of  time  and  under  such  circumstances  as 
would  be  requisite  to  establish  rights  by  pre- 
scription :  Dumont  v.  Kellogg,  29  M.  420. 

123.  As  between  riparian  proprietors  whose 
machinery  is  driven  by  the  same  stream,  the 
question  of  the  wrongful  detention  of  the 
flowing  waters  to  the  prejudice  and  injury  of 
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proprietors  below  is  essentially  different  from 
that  of  the  diversion  of  the  stream  from  its 
natural  course  so  as  to  turn  it  away  from  the 
lower  proprietor,  and  from  that  of  an  inter- 
ference by  a  stranger  to  diminish  the  water, 
for  these  acts  are  wholly  wrongful :  Ibid. 

124.  One  is  liable  in  damages  for  any  such 
detention  of  the  waters  of  a  navigable  stream 
for  the  purpose  of  flooding  as  prevents  a  lower 
owner  from  getting  enough  to  run  his  mill  if 
he  would  otherwise  have  had  enough :  Woodin 
v.  Wentworth,  57  M.  278. 

126.  Where,  to  facilitate  the  running  of 
logs  in  a  small  river,  parties  built  dams  in  the 
river  and  in  its  tributaries,  and  diverted  water 
from  other  sources,  thus  at  times  increasing 
the  flow  so  as  to  render  difficult  the  use  of  a 
mill  on  the  river,  also  endangering  its  safety, 
and  at  other  times  diminishing  the  flow  so 
that  the  mill  could  not  be  used  at  all,  an  in- 
junction was  granted  against  adding  to  or 
diminishing  the  natural  flow  of  the  river  in 
such  a  way  as  to  impair  the  use  of  the  mill 
or  to  jeopard  its  safety :  Koopman  v.  Bjpdgett, 
70  M.  610. 

126.  The  legal  rights  of  a  riparian  proprietor 
owning  a  dam  and  mill-site  are  not  less  because 
the  mill  has  stood  idle :  Buchanan  v.  Grand 
River,  etc.  Log  R.  Co.,  48  M.  804. 

127.  Where  complainants  had  orally  prom- 
ised to  allow  defendants  to  draw  water  for 
running  a  mill  from  a  certain  lake,  the  outlet 
of  which  flowed  through  complainants'  lands, 
and  had  suffered  them  to  go  on  and  construct 
a  mill  and  race  at  an  expense  of  $3,000  before 
informing  them  that  they  did  not  intend  to 
abide  by  the  promise,  an  injunction  which 
had  been  granted  to  restrain  the  taking  of  the 
water  of  the  lake  for  the  mill  was  dissolved : 
Payne  v.  Paddock,  W.  487. 

128.  Where  complainant  had  stood  by, 
without  objecting,  and  allowed  defendant  to 
go  on  and  expend  a  considerable  amount  of 
money  in  the  erection  of  a  mill,  in  violation 
of  the  terms  of  a  grant  made  by  complainant, 
in  consideration  of  the  erection  of  the  mill,  of 
the  right  to  use  the  water  of  a  creek  in  a  par- 
ticular manner,  it  was  held  that  by  his  silence 
he  had  waived  all  right  to  relief  in  equity,  by 
injunction,  against  diverting  the  water :  Jacox 
v.  Clark,  W.  249. 

120.  It  is  not  unlawful  to  change  the 
course  of  a  stream  within  the  limits  of  one's 
own  land,  if  the  stream  is  returned  to  its  origi- 
nal channel  before  leaving  the  land  and  its 
flow  is  not  materially  diminished :  Pettibone 
v.  Smith,  87  M.  579.  See  Pettibone  v.  Modem, 
45  M.  881. 

130.  When  land  is  conveyed  with  a  reser- 


vation of  the  right  to  divert  a  stream  so  that 
it  shall  flow  out  of  the  premises,  and  the  use 
of  the  water  is  afterwards  granted  to  subse- 
quent grantees  of  property  on  the  borders  of 
the  stream,  to  be  used  in  the  due  enjoyment 
of  the  property,  but  to  be  returned  to  the  chan- 
nel above  the  point  of  diversion,  neither  they 
nor  their  successors  can  collect  and  divert  the 
water  for  any  purposes  aside  from  those  con- 
nected with  their  riparian  rights  above  that 
point,  and  they  may  be  enjoined  from  doing 
bo:  HaU  v.  Ionia,  88  M.  498. 

131.  Where  complainants  were  authorized 
by  their  charter  to  erect  works,  etc.,  and  im- 
prove the  harbor  of  La  Plaisanoe  bay,  held, 
that  the  diversion  of  a  river  at  a  point  some 
distance  above  its  mouth,  in  the  bed  of  which 
they  had  no  title,  which  flowed  into  said  bay, 
and  caused  a  channel  to  be  kept  open  through 
it,  created  no  damage  for  which  they  were 
entitled  to  compensation :  La  Plaisanoe  Bag 
Harbor  Co.  v.  Monroe,  W.  155. 

182.  The  measure  of  damages  for  such  an 
interruption  of  the  natural  flow  of  a  stream 
as  prevents  one  from  running  his  mill  is  what 
the  use  of  such  mill  was  worth  during  the 
period  of  deprivation :  Woodin  v.  Wentworth, 
57  M.  278. 

(e)  Chants  and  leases  of  water-power 
and  flowage  rights. 

Requisites  of  Statute  of  Frauds,  see  that 
title.  §§  82,  88,  95. 

133.  A  right  to  the  perpetual  use  of  water 
need  not  be  dependent  on  a  particular  estate 
with  which  it  is  connected,  but  may  be  re- 
served from  a  conveyance  of  the  land :  HaU 
v.  Ionia,  88 11  498. 

134.  So,  the  right  to  use  a  water-power 
may  be  conveyed  separately  from  the  land  to 
which  it  is  naturally  appurtenant.  In  a  par- 
ticular case  where  water  privileges  had  been 
so  conveyed,  a  subsequent  mortgage  and  fore- 
closure deed  were  held  to  pass  no  title  to 
them :  WincheU  v.  Clark,  68  H,  64. 

136.  Presumptively  the  conveyance  of  a 
mill  and  the  power  therefor  includes  a  dam 
and  race  that  are  the  only  source  of  supply, 
and  the  foreclosure  purchaser  of  the  former 
may  have  the  prior  owner  enjoined  from  med- 
dling with  such  dam  and  race:  Curtis  v.  Nor- 
ton, 58  M.  411. 

136.  A  written  agreement  permitting  the 
establishment  of  a  dam,  granting  a  right  of 
flowage,  and  providing  for  a  perpetual  use 
and  for  the  settlement  of  damages,  was  held 
to  be  an  irrevocable  grant,  not  a  license: 
Fitch  v.  Constantine  Hydraulic  Co.,  44  M.  74 
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137.  Owners  in  common  of  land  upon 
which  »  mill  bad  been  situated  (then  burned 
down),  the  power  to  operate  which  was  ob- 
tained by  a  dam  below  the  premises  upon  a 
stream  running  through  them,  of  which 
power  they  were  also  tenants  in  common, 
made  partition  of  their  rights,  and  the  mill-site 
was  conveyed  to  one  exclusively.  Held,  that 
he  thereby  became  entitled  to  the  water-power 
exclusively,  unless  a  contrary  intention  clearly 
appeared  from  the  conveyances:  Manderille  v. 
Comatock,  9  M.  586. 

138.  A  deed  reserving  "the right  of  way 
for  a  milt-race,"  but  not  fixing  the  line  thereof, 
does  not  save  the  right  to  authorize  more  than 
one  race  or  authorize  any  change  in  the  site 
when  once  established:  Galloway  v.  Wilder, 
26  M.  97. 

139.  In  granting  water-power  one  may  re- 
strict the  use  thereof  to  specified  purposes: 
MandevUle  v.  Cometoek,  9  M.  686. 

140.  Where  a  grant  of  water-power  was  of 
a  certain  number  of  square  inches  under  a 
certain  head  and  fall,  to  be  used  for  "  the  pur- 
poses only  of  a  cabinet  shop  and  the  business 
connected  therewith,  and  also  furnace  opera- 
tions," relief  as  against  a  change  of  use  was 
refused  in  equity  because  of  doubt  as  to  a  sub- 
sequent removal  of  the  restriction :  ibid. 

141.  While  it  is  competent  for  grantors  to 
limit  the  right  of  flowage  to  particular  pur- 
poses, a  grant  in  fee-simple,  as  a  general  rule 
cannot  be  restricted  except  by  plain  conditions : 
Hathaway  v.  Mitchell,  34  M.  164. 

142.  A  grant  of  the  right  to  keep  up  a  mill- 
dam  at  a  specified  height,  not  restricting  the 
use,  cannot  be  confined  to  the  use  then  pres- 
ently contemplated;  and  the  fact  that  the 
water-power  granted  is  to  be  immediately 
used  for  particular  ends  is  not  inconsistent 
with  a  change  of  uses  where  change  is  not 
forbidden:  Ibid. 

143.  A  grant  of  "a  right  of  flowage  to 
raise  the  water  in  the  flume  at  the  mill  ten 
feet  head  "  does  not  vest  in  the  grantee  any 
right  in  the  land  flowed,  or  in  the  water  itself, 
but  a  mere  right  to  raise  the  water  to  a  cer- 
tain head  at  the  flume,  and  thereby  overflow 
the  land:  Bigelow  v.  Share,  69  M.  841. 

144.  Where  a  conveyance  of  water-power 
estimating  that  there  was  sufficient  water  in 
the  stream  for  sixteen  runs  of  stone  gave  the 
right  to  take  from  a  mill-race  water  sufficient 
for  four  runs,  with  the  necessary  machinery 
for  a  grist  and  flouring  mill,  "  subject  to  the 
assessment  of  its  just  proportion  of  all  ex- 
penses on  the  dam  and  mill-race  that  supplied 
it  with  water,"  held,  that  the  just  proportion 
which  the  grantee  should  bear  of  the  cost  of 
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repairs  would  be  the  proportion  which  the 
|  water  to  which  he  was  entitled  bore  to  the 
whole  quantity  in  the  river,  if  all  was  used, 
or,  if  not,  to  the  quantity  utilised:  BradfleJd 
v.  Dewell,  48  M.  9. 

145.  An  agreement,  properly  evidenced, 
giving  the  owner  of  a  mill-eite  the  right,  for 
a  stipulated  annual  compensation,  to  flow  the 
adjoining  lands  of  another  for  an  indefinite 
period,  by  the  erection  of  a  dam  upon  his  own 
premises,  creates  a  tenancy  in  such  lands: 
Morrill  v.  Mackman,  24  M.  279. 

146.  Water  was  leased  by  the  following 
words:  " The  right  and  privilege  of  drawing 
from  the  west  side  of  the  race  now  making  fcy 
the  said  party  of  the  first  part,  in  Tpsilanii. 
and  leading  to  his  new  saw-mill,  at  any  place 
within  sixteen  rods  of  the  head-gate  of  said 
race,  as  much  water  as  will  run  through  an 
aperture  of  two  feet  square,  under  a  head  of 
four  feet  from  the  top  of  said  aperture,  for 
the  use  of  carrying  machinery  for  iron  works, 
provided  so  much  shall  be  needed  by  the  said 
party  of  the  second  part  for  such  use."  And 
the  lease  further  provided  as  follows:  That 
"  in  case  the  two  feet  square  of  water  should 
not  be  enough  for  the  use  of  such  iron  works 
as  the  said  party  of  the  second  part  may  here- 
after erect  near  said  race,  he  shall  have  as 
much  more  as  shall  be  necessary  for  such  use, 
by  paying  therefor  at  the  same  rate  as  for  the 
two  feet  square  aforesaid ; "  and  also  that  "  in 
case  a  sufficient  quantity  of  ore  cannot  con- 
veniently be  procured  for  carrying  on  said 
iron  works  to  advantage,  the  said  two  feet 
square  of  water  may  be  used  for  such  other 
machinery  as  the  said  party  of  the  second  part 
6hall  think  fit  and  proper."  Held  that,  con- 
struing the  words  of  demise  by  the  other  parts 
of  the  instrument,  the  lessee  was  entitled  to  as 
much  water  as  would  run  from  the  race  into 
a  flume  conducting  it  to  the  iron  works, 
through  an  aperture  two  feet  square,  made  in 
the  side  of  the  race,  not  lower  down  than  four 
feet  below  the  surface  of  the  water  in  the  race; 
and  not  to  as  much  water  as  would  flow 
through  an  aperture  of  the  size  and  under  the 
head  mentioned  into  open  space  or  directly 
upon  the  wheel  where  it  was  applied:  Norri* 
v.  Hhowerman,  W.  206,  3  D.  16. 

147.  A  covenant  in  a  lease  of  a  dam  to 
pay  half  "  of  all  tolls  and  money  that  may  be 
earned  by  the  use  of  said  dam  for  driving  logs 
or  other  purposes"  includes  any  earnings 
from  log-driving  that  are  fairly  traceable  to 
the  benefits  of  the  dam,  and  is  not  confined  to 
tolls:  Mayburn  v.  Mason  Lumber  Co.,  57  M. 
273. 

148.  Bights  under  a  lease  of  power  to  an 
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hydraulic  company  and  the  amount  of  rent  to 
be  paid  determined  in  a  peculiar  case:  Lamb 
v.  Constantine  Hydraulic  Co.,  50  M.  507. 

Damages  where  lessor  fails  to  repair  flume, 
see  Damages,  §  182. 

VII.  "Wbongtol  flooding. 

(a)  In  general/  actions. 

As  to  flooding  from  log-driving,  etc.,  see 
infra,  Vm,  (c). 
Flooding  from  surface  waters,  see  infra,  K. 

149.  A  lower  riparian  has  no  right,  either 
by  maintaining  a  dam  or  by  collecting  logs  in 
the  river,  to  raise  the  water  above  its  usual 
level  so  as  to  set  it  back  upon  the  upper  por- 
prietors  and  impede  the  running  of  their  mills: 
Richards  v.  Peter,  70  M.  286. 

150.  The  fact  that  annual  freshets  on  a 
river  slightly  impede  the  growth  of  hay  on 
complainant's  lands  will  not  relieve  a  defend- 
ant from  liability  for  erecting  a  dam  in  such 
a  manner  as  to  flood  said  lands,  thereby  de- 
stroying their  value  for  the  purposes  to  which 
they  are  best  adapted  and  for  which  they 
were  purchased :  Stone  v.  Roscommon  Lumber 
Co.,  50  M.  24. 

151.  The  prescriptive  right  to  set  back 
water  upon  another's  land  by  means  of  a  dam 
depends-  upon  the  height  to  which  the  water 
was  actually  set  back  during  the  prescriptive 
period,  and  not  upon  the  height  to  which  the 
water  might  have  been  set  back  if  the  dam 
bad  been  tight :  Turner  v.  Hart,  71  M.  — 
(July  11,  '88). 

As  to  prescription,  see,  further,  Easements, 
§§25-20. 

152.  A  ditch  dug  by  common  consent  as  a 
neighborhood  drain  is  to  be  governed  by  the 
rules  that  apply  to  other  water-courses,  and, 
in  an  action  for  damages  caused  by  obstruct- 
ing it,  it  is  immaterial  that  it  was  not  legally 
laid  out  by  the  commissioner,  or  that  the  par- 
ties did  not  originally  agree  as  to  the  exact 
line  of  the  ditch,  if  they  acquiesced  in  what 
was  done:  Freeman  v.  Weeks,  45  M.  885,  48 
M.  255. 

153.  If,  however,  a  person  affected  by  the 
construction  of  such  ditch  did  not  consent  to 
its  being  opened,  or,  shortly  after  it  was 
opened,  claimed  and  exercised  the  right  of 
laying  a  fence  in  or  over  the  same,  causing 
thereby  an  obstruction,  there  would  be  at 
most  but  a  limited  consent  and  acquiescence, 
and  if  no  new  act  was  afterward  committed 
by  him,  but  simply  a  passive  continuance  of 
such  obstruction  permitted,  no  action  would 
lie,  even  though  the  natural  sinking  of  the 


rails  would  cause  a  greater  obstruction  than  at 
first  existed :  Freeman  v.  Week*,  48  M.  255. 

154.  One  who  maintains  a  dam  and  stores 
logs  in  the  pond  formed  by  it  is  not  liable 
though  in  times  of  freshets  the  water  is 
thereby  set  back  upon  the  upper  proprietors 
more  than  it  otherwise  would:  Richards  v. 
Peter,  70  M.  286. 

156.  In  an  action  for  damages  for  setting 
back  water  by  means  of  a  dam,  thus  rendering 
useless  plaintiff's  mill,  there  can  be  no  recov- 
ery if  it  appears  that  the  injury  was  caused  by 
plaintiffs  neglect  to  use  due  precautions  to 
prevent  it,  or  by  freshets  or  other  causes  not 
in  defendant's  control:  Ibid. 

156.  D.,  who  owned  a  shingle-mill,  allowed 
refuse  to  fall  therefrom  into  a  stream  and  to 
float  down  to  M.'s  grist-mill  on  the  same 
stream,  where  it  obstructed  the  working  of  M.'s 
mill.  M.  felled  trees  across  the  stream  on  his 
own  land  to  stop  the  refuse,  thus  setting  back 
the  water  and  interfering  with  D.'s  mill.  D. 
sued  but  was  not  allowed  to  recover,  as  his 
own  unlawful  conduct  had  contributed  to  the 
injury:  Davis  v.  Monro,  66  M.  485. 

167.  In  an  action  for  damages  to  land 
caused  by  the  setting  back  of  water  by  means 
of  a  mill-dam,  where  the  evidence  discloses 
simply  that  defendant  and  bis  grantor  of  the 
mill-site  for  several  years  before  him  had 
flowed  the  land  and  paid  a  yearly  compensa- 
tion therefor,  the  doctrine  of  equitable  estoppel 
does  not  apply  in  the  absence  of  any  showing 
that  tbe  original  construction  of  the  dam  was 
in  reliance  upon  any  license,  or  that  the  course 
of  defendant  or  his  grantor  was  changed,  or 
any  expenditure  made  in  reliance  upon  any 
conduct  or  promise  of  plaintiff:  Morrill  v. 
Mackman,  24  M.  270. 

158.  A.  sued  B.  for  overflowing  his  land  by 
obstructing  a  ditch.  B.'s  wife  and  child  were 
the  persons  who  filled  it  up,  but  when  A  cut 
trenches  to  let  off  the  water,  B.  himself  filled 
them  up  again,  and  asserted  his  purpose  not 
to  let  the  main  ditch  be  cleared  for  less  than 
$1,500.  There  was  also  some  evidence  that  he 
knew  where  his  wife  was  when  she  was  at 
work.  Held,  that  the  jury  was  justified  in 
finding  him  responsible  for  the  mischief:  En- 
right  v.  Hartsig,  46  M.  469. 

169.  Whether  the  grantee  of  land  whereon 
there  is  a  dam  erected  by  the  grantor  which 
floods  another's  land  can  be  sued  before  he  is 
notified  to  remove  the  injury,  quere;  notice 
once  given  by  the  owner  of  the  land  flowed 
inures  to  the  benefit  of  any  one  claiming  title 
through  or  under  the  person  giving  the  notice : 
CaldweU  v.  dale,  11  M.  77. 

160.  Where,  under  a  parol  lease  for  more 
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than  a  year  of  another's  land  for  the  purpose  of 
flowing,  the  lessee  has  been  put  in  possession, 
no  action  as  for  damages  for  unlawful  flow- 
ing can  be  brought  until  the  tenancy  has  been 
terminated  by  notice  to  quit:  Morrill  v.  Mack- 
man.  34  M.  270. 

161.  Where  a  declaration  in  a  case  for 
flowing  land  alleged  that  plaintiff  was  law- 
fully seized  in  fee  and  possessed  of  the  land 
flowed,  it  was  held  that  the  whole  averment 
was  material  and  must  be  proved  as  laid :  Lull 
v.  Davit,  1  M.  77. 

162.  Suit  for  flowing  land,  the  declaration 
alleging  seizin  and  possession  in  plaintiff.  On 
the  trial  the  only  evidence  of  title  was  posses- 
sion for  about  one  year  previous  to  bringing 
the  action.  It  further  appeared  in  evidence 
that  previous  to  and  at  the  time  plaintiff  took 
possession  a  part  of  the  tract  was  flowed  by 
defendant.  Held  that,  by  reason  of  defend- 
ant's prior  possession  by  flowing  that  part  of 
the  tract  covered  by  water  at  the  time  plaint- 
iff took  possession,  the  latter  could  not  sustain 
bis  action  without  showing  title  in  himself  to 
the  land  flowed,  or  that  he  entered  and  took 
possession  of  the  tract  by  color  of  a  paper 
title:  Millerd  v.  Reeves,  1  M.  107. 

163.  One  who  seeks  damages  for  the  setting 
back,  by  means  of  a  dam,  of  water,  whereby 
his  mill  is  rendered  useless,  cannot  recover 
damages  for  a  total  abandonment  of  the  mill 
unless  it  appears  that  the  water  was  set  back 
for  so  much  of  the  time  as  to  render  it  impos- 
sible to  operate  the  mill  with  any  degree  of 
profit :  Richards  v.  Peter,  70  M.  286. 

164.  In  an  action  for  damages  for  the 
wrongful  flooding  of  plaintiff's  lands  he  may 
show  that  a  part  of  his  orchard  was  over- 
flowed and  that  the  trees  therein  withered  and 
died,  while  those  in  the  other  part  were  alive 
and  thriving;  such  evidence  tends  to  show 
that  the  trees  were  destroyed  by  the  flooding 
complained  of:  Anderson  v.  Thunder  Bay 
River  Boom  Co.,  61  M.  489. 

As  to  the  damages  from  flowage,  see  Dam- 
ages, §§  178, 174, 287. 

Action  for  subsequent  flooding  barred  with 
original  trespass,  see  Limitation  of  Actions, 
§63. 

That  none  but  the  owner  of  the  freehold 
can  recover  for  the  washing  away  of  land,  see 
Parties,  §  67. 

(b)  Abatement  of  dams/  compensation 
for  unauthorized  floiooge. 

As  to  abatement  as  nuisance,  see,  also,  Nui- 
sance, II. 
166.  If  one's  land  is  injured  by  the  flowage 


from  an  unlawfully  erected  dam  he  may  abate 
the  dam  by  pulling  it  down  before  the  right 
to  maintain  it  is  acquired  by  adverse  user; 
such  a  right  was  not  acquired  in  the  case  of  a 
dam  built  in  1868  and  torn  down  in  1839: 
Winchell  v.  Clark,  68  M.  64 

166.  A  showing  of  a  subsisting  right  of 
flowage  for  saw-mill  or  grist-mill  purposes 
will  prevent  the  abatement  of  a  mill-dam 
erected  to  supply  a  paper-mill  and  causing 
only  the  like  extent  of  flowage:  Hathaway  v. 
Mitchell,  84  M.  164. 

167.  An  injunction  to  abate  a  dam  which 
had  existed  about  thirty  years,  and  had  been 
erected  under  permission  to  raise  the  water  to  a 
certain  height,  was  denied  where  the  proofs  did 
not  conclusively  show  that  the  height  agreed 
upon  had  been  exceeded.  But  as  the  case 
contained  facts  that  might  properly  be  sub- 
mitted to  a  jury,  the  denial  was  without  prej- 
udice to  any  proceedings  at  law  or  in  equity, 
if  these  facts  should  be  found  against  defend- 
ant :  Cobb  v.  Slimmer,  45  M.  176. 

168.  Any  dam  below  which  sets  back  the 
water  of  a  stream  to  the  injury  of  a  riparian 
owner  is  a  violation  of  his  rights,  and  may  be 
made  the  ground  of  equitable  relief;  and 
where  the  partial  abatement  of  a  dam  would 
prevent  the  overflow  of  complainant's  land, 
but  its  entire  abatement  was  necessary  to 
abate  a  public  nuisance  affecting  his  home- 
stead, complete  abatement  was  decreed :  Treat 
v.  Bates,  27  M.  890. 

160.  Upon  a  bill  to  enjoin  defendant  from 
flooding  complainant's  lands  by  means  of  bis 
dam,  where,  it  appeared  that  in  1881  the  dam 
bad  been  raised  and  tightened  and  that  since 
that  time  three  hundred  acres  of  said  lands 
had  been  flooded  and  rendered  useless,  an 
abatement  was  decreed  and  defendant  was 
enjoined  from  setting  back  the  water  to  a 
greater  extent  than  before  1881:  Turner  v. 
Hart,  71  M.  —  (July  11,  '88). 

170.  The  building  of  a  dam  in  defiance  of  a 
preliminary  injunction  restraining  its  erection 
should  not  be  allowed  with  impunity:  Stone 
v.  Roscommon  Lumber  Co.,  69  M.  21. 

171.  One  who  never  consented  to  the  build- 
ing or  maintenance  of  a  dam  which  caused 
his  land  to  be  overflowed,  and  who  did  not 
know  of  its  erection  or  of  the  injury  it  was 
likely  to  cause  until  after  it  was  built,  but 
who,  as  soon  as  he  had  knowledge,  prepared 
to  abate  and  sought  to  have  enjoined  the  erec- 
tion of  a  new  dam  to  take  its  place  when  it 
had  worn  out,  is  not  barred  as  by  acquies- 
cence from  asking  relief:  Ibid. 

172.  Where  the  proofs  showed  a  wrongful 
flowage  of  complainant's  land,  but  that  no 
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general  unhealthiness  was  caused,  and  that  to 
enjoin  the  flow  age  would  practically  abate  de- 
fendant's dam  and  would  injure  defendant 
disproportionately  to  complainant's  grievance, 
relief  was  confined  to  an  allowance  of  dam- 
ages :  Fox  v.  Holcomb,  32  M.  494. 

173.  C,  desiring  to  increase  his  water- 
power,  proceeded  to  acquire  rights  from  vari- 
ous land-owners,  but  made  no  agreement  with 
B.,  whose  lands  were  seriously  damaged  by 
the  enlarged  overflow,  but  who,  during  the 
rebuilding  and  raising  of  the  dam,  made  no 
objection  and  allowed  his  minor  sons  to  work 
for  C.  on  the  improvement.  Held,  that  B.'s 
acquiescence  would  preclude  him  from  relief 
by  injunction  for  abatement ;  but,  the  damage 
being  held  to  be  a  continuing  one,  B.  was  en- 
titled to  a  gross  sum  as  full  compensation  for 
past  and  future  damage,  injunction  to  issue  in 
default  of  payment:  Blake  v.  CornweU,  65  M. 
467. 

174.  Defendant  having  caused  a  mill-site 
to  be  condemned  under  a  statute  which  they 
supposed  to  be  valid  built  a  new  dam  and  mill 
at  great  expense.  Complainant  sued  for  dam- 
ages for  flooding  bis  land,  but  after  an  agree- 
ment to  arbitrate,  which,  for  no  apparent  rea- 
son, he  refused  to  carry  out,  he  dismissed  his 
action,  and  more  than  four  years  after  the  con- 
struction of  the  dam  filed  a  bill  for  an  injunc- 
tion, showing  no  reason  for  the  delay  except 
the  pendency  of  a  suit  by  another  party  in- 
volving the  same  question.  Held,  that  the 
case  was  one  for  pecuniary  compensation  — 
which  was  fixed  at  $1,500  for  past  and  future 
flow  age  —  instead  of  injunction  or  abatement ; 
that  the  decree  Bhould  not  restrict  defendants 
to  any  particular  use  of  the  water-power,  if 
they  paid  what  the  decree  required,  but  that 
the  use  of  flash-boards  on  the  top  of  the  dam 
should  not  be  allowed,  as  the  testimony  in  the 
case  related  chiefly  to  the  amount  of  damage 
caused  by  the  dam  without  such  boards:  Mil- 
ler v.  Cornwett,  71  M.  —  (July  11,  '88). 

VIII.   LOO-DBIVINO  AND   BOOMING. 

(a)  Companies;  use  of  stream. 

175.  The  statute  of  1855  (H.  S.  ch.  113)  pro- 
viding for  the  formation  of  companies  for  run- 
ning, driving,  booming  and  rafting  logs,  etc., 
is  valid  in  so  far  as  it  provides  for  the  forma- 
tion of  companies  and  the  power  to  make  con- 
tracts, etc. :  Ames  v.  Port  Huron,  etc.  Co.,  6 
M.  266;  Beard  v.  Port  Huron,  etc.  Co.,  11  M. 

1 155. 

I     176.  But  in  so  far  as  it  undertakes  to  au- 
thorize such  companies  to  assume,  without 


any  necessity  arising  from  the  obstruction  of 
their  own  business,  the  control  and  manage- 
ment of  non-consenting  parties,  and  to  enforce 
compensation  therefor,  it  is  invalid :  Ames  v. 
Port  Huron,  etc.  Co.,  11  M.  139. 

177.  The  affidavit  of  organization  to  be 
made  by  two  directors  of  such  a  company 
(H.  S.  §  8897)  must  be  made  strictly  according 
to  the  terms  of  said  section ;  and  it  need  not 
contain  any  detailed  statement  of  the  proceed- 
ings had  in  the  formation  of  the  company: 
Ames  v.  Port  Huron,  etc.  Co.,  6  M.  266. 

178.  The  delivery  by  a  person  of  a  list  of 
bis  log-marks  (H.  S.  §  3903)  to  a  company 
formed  under  H.  8.  ch.  113  does  not  operate 
as  a  contract  for  the  receiving  by  the  com- 
pany of  all  logs  so  marked  that  he  may  have 
upon  the  stream  within  the  limits  of  the  com- 
pany's operations.  The  object  of  the  provis- 
ion requiring  such  list  was  to  entitle  the  per- 
son furnishing  it  to  notice  of  sale  in  case,  by 
any  casualty,  his  logs  should  become  so  placed 
as  to  authorize  the  company  to  assume  their 
management:  Ibid. 

179.  In  the  absence  of  any  contract  such 
company  is  only  authorized,  by  H.  S.  §  3901,  to 
assume  control  of  the  logs  of  others,  and  ac- 
quire a  lien  for  services  in  respect  thereto, 
where,  by  reason  of  the  logs  having  been  put 
into  the  stream  without  adequate  provision 
for  running  them  without  obstruction,  some 
obstruction  had  actually  been  created:  Ibid. 

180.  A  company  selling  logs  for  charges, 
etc.,  cannot  itself  become  the  purchaser: 
Ames  v.  Port  Huron,  etc.  Co.,  11  M.  189. 

181.  In  replevin  for  logs  on  which  a  boom 
company  claims  a  lien  for  labor  in  running 
them  down  a  particular  stream,  it  is  for  the 
plaintiff  to  show  that  the  company's  articles 
of  association  did  not  authorize  it  to  operate 
in  that  stream  if  it  did  in  fact  operate  there: 
Hall  v.  Tittabawaxsee  Boom  Co.,  51  M.  877. 

182.  No  owner  of  logs  can  exclude  another 
from  the  use  of  a  navigable  stream  longer 
than  is  necessary,  if  he  was  first  in  occupa- 
tion, to  float  his  logs  by  the  natural  current: 
Butterfield  v.  Gilchrist,  53  M.  23. 

188.  Individuals  driving  their  own  logs 
have  the  same  rights  as  log-driving  companies 
in  streams  that  are  navigable  for  that  pur7 
pose;  but  if  an  individual  practically  con- 
cedes the  right  of  a  company  to  regulate  the 
time  of  letting  his  logs  into  the  stream,  he 
waives  any  objection  to  its  customary  action 
in  that  respect,  and  if  he  is  not  prepared  when 
his  logs  enter  the  stream  to  take  care  of  them, 
he  cannot  complain  if  they  become  inter- 
mingled with  the  logs  of  the  company  and 
subject  to  its  control,  which  it  must  exercise, 
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however,  in  its  own  interest  and  in  that  of 
the  owners  of  logs  in  its  keeping:  Hall  v. 
Tittabatoassee  Boom  Co..  51  M.  877. 

184.  The  right  of  navigation  is  not  so  far 
paramount  as  to  make  booming  facilities  a 
nuisance  to  be  abated  by  force,  wherever  they 
encroach  on  navigable  waters,  and  in  any 
case  the  question  of  nuisance  must  depend  on 
the  particular  facts.  The  necessity  and  con- 
venience of  the  floatage  of  lumber  in  the 
Manistee  river,  in  the  region  of  which  the 
manufacture  of  lumber  is  the  prime  industry, 
roust  be  considered  in  any  rules  laid  down 
for  the  public  use  of  the  stream :  The  City  of 
Erie  v.  Canfield,  27  M.  479. 

185.  Some  appropriation  of  the  bed  of  the 
stream  being  essential  to  the  reasonable  opera- 
tion of  the  booming  companies,  the  state  in 
authorizing  by  general  law  the  formation  of 
such  companies  must  be  deemed-  to  have 
waived  its  right  to  complain  of  an  appropria- 
tion that  is  not  unreasonable :  Attorney-Gen- 
eral v.  Evart  Booming  Co.,  84  14.  463. 

186.  The  question  of  lawfulness  in  the  ac- 
tion of  a  booming  company  in  enclosing  part 
of  the  stream  for  its  own  purposes  is  one  de- 
pending on  the  particular  facts,  whether  the 
general  public  desiring  to  avail  themselves  of 
the  navigable  rights  are  more  inconvenienced 
than  accommodated  thereby;  and  inconven- 
ience to  another  booming  company  occupying 
the  same  stream  is  not  the  test.  Booming 
companies,  as  regards  their  reciprocal  rights 
in  the  stream,  are  in  a  certain  sense  common 
carriers  on  the  same  route :  Ibid. 

187.  A  boom  company  is  not  authorized  to 
obstruct  a  navigable  stream  needlessly  or  wil- 
fully, to  the  hindrance  of  persons  driving  their 
own  logs,  and  for  such  an  obstruction  it  is 
liable  in  an  action:  Watts  V.  Tittabawatsee 
Boom  Co.,  63  M.  203.    See  47  M.  540. 

188.  Usage  cannot  give  log-drivers  the 
right  to  block  a  navigable  stream  by  putting  a 
boom  across  it  so  that  vessels  cannot  pass 
through :  Oifford  V.  Mc Arthur,  55  M.  585. 

189.  An  action  is  maintainable  against  one 
who  needlessly  obstructs  a  navigable  stream 
to  the  injury  of  one  entitled  to  navigate  his 
tug  thereon.  Keeping  logs  in  the  stream  for 
an  unnecessary  length  of  time  constitutes 
such  an  obstruction :  Ibid. 

190.  Defendants  sued  for  obstructing  a 
stream  that  is  also  used  by  other  log-drivers 
below  are  not  liable  for  the  detention  caused 
by  the  latter  unless  they  protected  them: 
Ibid. 

101.  One  who  has  helped  to  put  logs  into 
a  stream  is  not  thereby  estopped  from  suing 
for  damages  from  the  obstruction  caused  by 


unnecessarily  detaining  them  in  the  stream : 
Ibid. 

192.  One  engaged  in  running  logs  sued  a 
company  whose  business  was  to  stop  the  logs 
by  a  boom  until  assorted  for  obstructing  nav- 
igation. Held,  that  he  could  not  maintain  his 
action,  as  he  was  liable  to  be  made  a  co-de- 
fendant for  causing  the  obstruction :  McQin- 
nis  v.  Carrier,  89  M.  111. 

(b)  Contracts  for  driving,  etc.;  com- 
pensation. 

As  to  liens  for  driving,  etc.,  see  Liens,  III. 

198.  A  contract  to  clear  a  non-navigable 
stream  and  to  run  logs  through  it  cannot  be 
assumed  to  be  void  on  the  ground  of  public 
policy  as  contemplating  trespasses  on  third 
persons'  lands:  Fuller  v.  Rice,  52  M.  435. 

194.  An  express  contract  to  pay  a  certain 
sum  per  M.  for  running  certain  logs  and  to 
furnish  water  for  floating  a  part  of  them  into 
the  main  stream  is  not  divisible,  and  cannot 
be  apportioned  part  to  the  running  and  part 
to  supplying  the  water ;  and  in  an  action  on 
the  contract  the  measure  of  recovery  would 
be  the  full  contract  price  as  agreed,  less  any 
damages  from  breach  of  any  part  of  the  con- 
tract: Keystone  Lumber,  etc.  Itanuf.  Co.  v. 
Dole,  43  M.  870. 

195.  Failure  to  furnish  the  water  is  not  ex- 
cused by  an  accident  whereby  the  dam  was 
broken  if  the  contract  does  not  provide  for 
accidents,  or  if  it  is  a  continuing  contract  and 
the  dam  can  be  repaired  in  time  for  substan- 
tial compliance :  Ibid. 

196.  One  who  contracts  to  drive  logs  to  a 
certain  point  at  a  fixed  rate  is  bound  to  dis- 
charge any  lien  for  tolls  imposed  by  river- 
improvement  companies:  Johnson  v.  Cran- 
age, 45  M.  14. 

197.  A  common  carrier's  liability  does  not 
attach  to  a  log-driving  company  for  failure  to 
deliver  part  of  a  quantity  of  logs  received  by 
it  to  be  driven  to  a  certain  point:  Mann  v. 
White  River  Log,  etc.  Co.,  46  M.  38. 

198.  The  action  of  the  superintendent  of  a 
boom  company  in  taking  an  interest  in  a  con- 
tract made  with  the  company  is  no  more  than 
voidable,  and  may  be  ratified  by  the  company 
if  the  latter  is  the  only  party  affected  by  it: 
Richardson  v.  Welch,  47  M.  809. 

199.  In  deciding  what  sums  booming  com- 
panies may  properly  charge  for  booming  under 
H.  S.  ch.  114,  it  is  proper  to  admit  evidence  of 
the  fair  market  value  of  their  booming-grounds 
as  helping  to  afford  a  basis  for  a  proper  esti- 
mate, and  the  fact  that  they  are  generally  of 
little  value  for  any  other  purpose  requires  con- 
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siderable  latitude  to  be  exercised  in  admitting 
evidence ;  the  value  is  not  conclusively  fixed 
by  their  actual  cost  to  the  company:  Pere 
Marquette  Boom  Co.  v.  Adams,  44  M.  408. 

200.  Whether  a  boom  company  must  not 
tender  delivery  of  logs  before  being  entitled 
to  demand  boomage  charges  thereon,  quere: 
Johnson  v.  Cranage,  45  M.  14. 

201.  H.  8.  §  2037  gives  to  one  who  breaks 
a  log- jam  a  right  of  action  in  assumpsit  against 
the  log-owners  for  the  expense  incurred :  Cliap- 
man  v.  Keystone,  etc.  Co.,  20  M.  858. 

202.  But  such  claim  is  not  the  subject  of 
set-off:  Woods  v.  Ayres,  Z9  M.  845. 

203.  The  statutory  assumpsit  for  breaking 
a  log- jam  lies,  if  at  all,  against  the  owner  of 
the  logs  and  not  against  those  whom  he  has 
hired  to  run  them:  Butterfieid  v.  Gilchrist,  58 
M.  22. 

204.  Under  H.  8.  §  2085  (prior  to  its  amend- 
ment by  act  66  of  1887),  giving  a  right  of  ac- 
tion for  services  in  breaking  jams  of  logs  and 
driving  the  logs,  when  necessary  for  the  per- 
son so  doing  to  get  his  own  logs  down  stream, 
no  right  of  action  arose  when  the  stream  was 
not  naturally  in  a  navigable  condition,  and 
artificial  means,  such  as  flooding,  had  to  be 
used  to  create  a  floatage:  Kroll  v.  Nester,  52 
M.  70;  Shaw  v.  Bradley,  59  M.  190. 

206.  The  statutory  compensation  for  break- 
ing a  jam  and  driving  logs  cannot  be  recov- 
ered unless  the  owner  of  the  logs  has  neglected 
to  take  measures  to  keep  them  out  of  the  way ; 
nor  does  it  cover  labor  expended  in  putting 
logs  into  the  stream,  or  items  not  included  in 
the  declaration:  Butterfieid  v.  Gilchrist,  58 
M.  22. 

206.  One  who  is  sued  for  compensation  for 
breaking  a  jam  of  his  logs  is  entitled  to  show 
the  circumstances  of  the  situation  complained 
of,  and  in  so  doing  can  show  that  plaintiff 
had  no  boom  in  which  to  receive  the  logs  after 
breaking  the  jam.  He  can  also  show  that  he 
looked  after  the  business  and  did  not  move  the 
logs,  because  up  to  the  time  of  the  interfer- 
ence therewith  he  thought  it  useless  to  touch 
them,  and  afterwards  they  were  in  plaintiffs 
possession:  Ibid. 

207.  In  assumpsit  for  breaking  a  log- jam 
there  can  be  no  recovery  if  it  appears  that  de- 
fendant had  a  sufficient  force  under  his  con- 
trol to  move  out  the  logs  in  a  reasonable  time, 
but  did  not  do  it  by  reason  of  the  interference 
of  plaintiffs  employees:  Butterfieid  v.  Gil- 
christ, 68  M.  155. 

208.  Plaintiff  in  assumpsit  for  breaking  a 
log- jam  cannot  recover  if  the  evidence  shows 
that  others  first  in  possession  had  acquired  the 
whole  oapacity  of  the  stream  so  as  to  render  it 


impracticable  for  defendant  to  move  bis  logs: 
Ibid. 

209.  In  assumpsit  for  breaking  a  log-jam 
one  cannot  recover  for  running  logs  in  the 
main  Btream,  or  for  work  in  rolling  logs  from 
a  distance  back  from  the  stream,  and  can  re- 
cover only  for  rolling  in  and  removing  such 
logs  originally  banked  or  placed  there  after- 
wards by  defendant's  contractors  as  ob- 
structed the  stream :  Ibid. 

210.  One  who  has  ordered  floods  for  an  im- 
mediate purpose,  and  to  continue  until  di- 
rected to  be  stopped,  is  not  liable  for  floods 
sent  without  a  new  order  after  a  stoppage  of 
several  weeks  and  after  the  original  necessity 
has  passed :  Hall  v.  Woodin,  85  M.  68. 

211.  In  an  action  by  a  boom  company  to 
recover  for  running  and  sorting  logs  which 
have  been  allowed  to  mingle  with  those  in  its 
charge,  it  is  for  the  jury  to  decide  whether 
any  of  the  various  items  of  the  account  prop- 
erly enter  into  it,  and  whether  the  charges  of 
the  company  are  reasonable ;  whether  it  was 
proper  for  the  company  to  interfere  to  takj 
care  of  defendant's  logs,  or  to  detain  them 
temporarily  to  prevent  loss  to  other  owners; 
and  whether  an  artificial  channel  provided  by 
the  company  was  useful  for  clearing  the  river 
and  securing  the  safe  delivery  of  logs :  Stur- 
geon River  Boom  Co.  v.  Nester,  55  M.  113. 

212.  The  cost  of  running  the  logs  of  cut- 
aiders  which  have  become  mingled  with  a 
drive  cannot  be  charged  against  the  owners 
of  the  logs  constituting  the  original  drive; 
the  drivers  must  look  to  the  owners  of  the  in- 
termingled logs  to  satisfy  their  claim  therefor: 
Edson  v.  Gates,  44  M.  253. 

218.  Recovery  may  be  had  for  extra  serv- 
ices in  running  a  drive  of  logs  where  the 
original  contract  only  bound  plaintiff  to  run 
them  within  a  reasonable  time  and  with  refer- 
ence to  existing  conditions,  and  the  extra 
services  were  such  as  became  necessary  and 
were  agreed  upon  in  consequence  of  the  fail- 
ure of  the  stream  in  which  they  were  run : 
Davis  v.  Indue,  58  M.  226. 

214.  When  parties  in  banking  logs  on  the 
same  grounds  mix  them  indiscriminately, 
each,  in  the  absence  of  a  special  agreement,  cr 
of  some  general  usage,  or  otbef  controlling 
circumstances,  ought  at  the  proper  time  to 
put  on  a  force  of  men  proportioned  to  bis 
share  of  the  logs  to  break  the  rollway  and 
put  the  logs  afloat,  and  if  either  fails  in  that 
duty  be  is  liable  to  the  other  on  an  implied 
assumpsit  for  the  reasonable  value  of  the  extra 
work  done  by  the  latter  in  consequence: 
Peters  v.  Gallagher,  87  M.  407. 

215.  In  defence  to  such  an  action,  how- 
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ever,  he  can  show  that  from  the  manner  i& 
which  the  work  was  done  it  was  of  no  benefit 
to  him,  or  was  a  positive  injury.  And  when 
the  other  has  put  his  own  logs  afloat  he  is  not 
bound  to  continue  putting  in  the  remainder, 
and  if  he  does  so  without  the  owner's  knowl- 
edge or  authority  he  cannot  recover  for  his 
services,  and  will  not  be  liable  for  any  dam- 
ages resulting  from  his  not  putting  them  all 
in:  Ibid. 

216.  A  declaration  under  act  145  of  1881, 
which  avers  the  performance  of  services  and 
labor  in  breaking  rollways,  and  running  and 
driving  defendants'  logs,  specifies  an  amount 
due  therefor,  and  alleges  that  in  considera- 
tion, etc.,  defendants  undertook  and  promised 
to  pay,  etc.,  held  sufficient  to  permit  a  recov- 
ery: Shaw  v.  Bradley,  59  M.  199. 

217.  In  such  a  case  defendant  cannot  in- 
troduce under  the  general  issue,  without  no- 
tice, testimony  that  a  third  party  had  a  large 
amount  of  logs  afloat  in  the  river  above  those 
plaintiff  bad  contracted  to  drive  for  defend- 
ants, and  that  by  reason  of  plaintiffs  failure 
to  put  on  a  sufficient  force  to  keep  the  river 
unobstructed  this  party  was  obliged  to  drive 
defendants'  logs  in  order  to  drive  his  own, 
and  claimed  pay  from  defendants  for  such 
driving,  under  H.  S.  §  2035:  Ibid. 

218.  A  personal  judgment  was  not  author- 
ized by  act  185  of  1878,  providing  for  alien  for 
labor  or  services  upon  logs  and  timber:  Clark 
v.  Adams,  88  M.  169. 

219.  But  tinder  H.  8.  §§  8413-8437  (act  145 
of  1881),  a  judgment  in  personam  is  author- 
ized where  it  is  found  that  no  lien  in  fact  ex- 
isted: Shaw  v.  Bradley,  59  M.  199. 

(c)  Concurrence  of  floatage  and  ripa- 
rian rights;  injuries  to  latter. 

220.  The  public  right  of  floatage  and  the 
private  rights  of  riparian  proprietors  must  be 
exercised  with  due  consideration  for  each 
other:  Thunder  Bay  River  Boom.  Co.  v. 
Speedily.  81 M.  88«. 

221.  The  rights  of  the  public  to  run  logs  in 
a  navigable  stream  are  not  subordinate  to  the 
rights  of  riparian  owners,  but  are  concurrent, 
and  each  must  be  exercised  without  unneces- 
sarily interfering  with  the  other  and  without 
negligence :  White  River  Log  <fc  B.  Co.  v.  Nel- 
son, 45  M.  678. 

222.  On  a  stream  which  is  valuable  for 
floatage,  but  not  for  navigation  in  the  more 
enlarged  sense,  it  cannot  be  said  that  the  right 
of  floatage  is  paramount  to  the  use  of  the  water 
for  machinery.  The  enjoyment  of  each  right 
must  have  due  regard  to  the  existence  and 


protection  of  the  other:   Middleton  v.  Hat 
River  Booming  Co.,  27  M.  583. 

223.  The  right  to  use  the  water  of  a  stream 
for  milling  purposes  and  the  right  to  use  a 
stream  for  the  floatage  of  logs  modify  each 
other ;  and  though  the  exercise  of  each  right 
may  render  the  other  less  valuable  there  is  no 
ground  for  complaint  if  it  is  considerate  and 
reasonable:  Buchanan  v.  Grand  River  Log 
Co.,  48  M.  864. 

224.  A  river,  so  far  as  it  is  navigable  for 
vessels  or  capable  of  floating  logs,  is  only  a 
public  highway  by  water,  and  the  right  of 
navigation  or  floatage  is  only  a  right  of  pas- 
sage, including  only  such  rights  as  are  incident 
to  the  use  of  the  stream  for  that  purpose  and 
necessary  to  render  such  use  reasonably  avail- 
able: Grand  Rapids  Booming  Co.  v.  Jarvis, 
80  M.  808. 

225.  A  booming  or  log-running  company 
has  no  right  to  flood  the  land  of  a  riparian 
proprietor  without  his  consent:  Middleton  v. 
Flat  River  Booming  Co.,  27  M.  588;  Grand 
Rapids  Booming  Co.  v.  Jarvis,  80  M.  308; 
Stone  v.  Roscommon  Lumber  Co.,  59  M.  24. 

226.  Persons  exercising  the  public  right  of 
navigating  a  stream  by  running  logs  down  it, 
or  by  collecting,  dividing  and  storing  them, 
must  do  it  with  due  regard  to  the  concurrent 
rights  of  riparian  owners  to  the  use  of  their 
lands,  and  are  liable  in  damages  to  the  latter 
if  they  raise  the  water  for  their  own  conven- 
ience so  as  to  overflow  such  lands:  Grand 
Rapids  Booming  Co.  v.  Jarvis,  80  M.  808. 

227.  The  right  to  flow  the  lands  of  riparian 
proprietors  without  the  letter's  consent  cannot 
be  inferred  from  H.  8.  g  3917,  authorizing  the 
formation  of  corporations  for  running,  boom- 
ing and  rafting  logs ;  nor  does  this  statute  ex- 
empt such  corporations  from  liability  for 
damage  caused  by  such  overflowing  as  shall 
necessarily  result  from  the  successful  exercise 
of  the  franchises  granted  thereby :  Ibid. 

228.  A  booming  corporation  organized 
under  H.  8.  8917  is  as  much  responsible  for 
damages  resulting  from  a  rise  in  the  water 
caused  solely  where  logs  owned  by  others,  or 
even  masses  of  floodwood,  are  detained  by  ob- 
structions which  the  company  has  interposed 
to  the  natural  flow  of  the  current,  as  they 
would  be  if  the  logs,  etc.,  were  their  own,  in 
so  far  as  the  rise  exceeds  that  which  would 
have  occurred  if  the  logs  or  driftwood  had 
been  allowed  to  pass  unobstructed  down  the 
stream:  Ibid. 

229.  A  booming  company  built  a  dam  to 
collect  the  water  of  a  stream  periodically  navi- 
gable, and,  by  sending  it  down  in  floods  in  the 
dry  season,  enable  the  company  to  float  the 
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logs,  which  could  not  otherwise  be  floated  at 
that  season.  A  proprietor  below  was  therefore 
prevented  from  operating  his  mill  for  a  con- 
uiderable  portion  of  the  year.  Held,  that  he 
was  entitled  to  maintain  an  action  therefor: 
Thunder  Bay  Co.  v.  Speechly,  81  M.  886. 

230.  Any  injury  which  riparian  proprietors 
receive  in  consequence  of  a  proper  use  of  the 
stream  for  floatage  they  must  submit  to  as 
incident  to  their  situation  upon  navigable 
waters:  Ibid. 

281.  A  booming  company  is  not  liable  for 
damages  caused  to  riparian  owners  by  a  proper 
and  reasonable  use  of  the  right  of  floating 
logs;  but  it  is  liable  if  by  wilful  or  negligent 
management  it  creates  or  enlarges  jams  in  the 
stream  and  thereby  overflows  its  bank  to  their 
injury :  White  River  Log,  etc.  Co.  v.  Nelson, 
45  M.  67a 

232.  A  booming  company  has  a  right  to 
navigate  a  river  by  running  legs  down  the 
same  as  a  natural  highway  for  that  purpose, 
and  if  in  so  doing  the  water  in  the  stream  is 
not  raised  higher  than  it  would  have  been  by 
reason  of  the  logs  moving  down  upon  its  nat- 
ural current  and  surface,  any  injury  to  ripa- 
rian owners  is  an  incident  to  the  use  of  the 
stream  in  its  natural  condition  for  the  purposes 
of  such  floatage:  Anderson  v.  Thunder  Bay 
Mieer  Boom  Co.,  61  M.  489. 

233.  A  boom  company  has  no  right,  by 
using  a  dam  or  by  neglecting  to  pick  a  chan- 
nel, to  increase  the  damage  to  adjacent  land 
above  what  would  be  incident  to  the  ordinary 
and  natural  course  of  navigation :  Ibid. 

284.  The  public  easement  in  small  streams 
for  floatage  purposes  does  not  justify  crowd- 
ing them  beyond  their  fair  capacity ;  it  is  not 
competent  to  subject  such  streams  to  burdens 
from  distant  sources  at  the  expense  of  other 
than  logging  interests :  Koopman  v.  Blodgett, 
76  M.  610. 

238.  The  fact  that  a  stream  during  unusual 
and  brief  freshets  or  at  periodical  times  over- 
flows its  banks  and  floods  the  lands  of  a  ripa- 
rian proprietor  does  not  justify  a  log-runner 
in  so  increasing,  by  artificial  means,  the  vol- 
onae  of  the  stream  as  to  cause  such  overflow: 
Witheral  v.  Muskegon  Booming  Co.,  68  M.  48 
(Jan.  6,  '88). 

286.  A  log-runner  has  a  right  to  use  a 
stream  in  its  natural  capacity  to  float  lumber 
or  timber,  and  is  not  responsible  for  any  dam- 
age arising  therefrom  incidentally  and  with- 
out his  fault;  but  he  has  no  right  to  deal  with 
his  logs  in  such  a  way,  by  the  formation  of 
jams  or  otherwise,  as  to  cause  the  water  to 
overflow  the  adjoining  lands  more  than  it 
would  were  the  logs  left  to  themselves  and 


allowed  to  float  down  naturally  and  without 
interference:  Ibid. 

237.  Jf  a  log-running  company  on  a  navi- 
gable stream  uses  a  sufficient  number  of  men 
to  prevent  the  unnecessary  formation  of  jams, 
and  to  break  the  jams  already  formed  within 
a  reasonable  timo  after  it  took  charge  of  them 
or  bod  the  right  to  take  charge  of  them,  and 
does  not  run  logs  unnecessarily  against  such 
jams,  it  cannot  be  held  liable  for  flooding  ad- 
joining land:  Ibid. 

238.  Those  who  put,  or  cause  to  be  put, 
logs  into  a  navigable  stream  are  liable  to  ripa- 
rian proprietors  for  injury  to  their  lands  and 
crops  caused  by  log- jams  raising  the  water  to 
such  an  extent  as  to  overflow  said  lands:  Bau- 
man  v.  Pere  Marquette  Boom  Co.,  66  M.  544. 

239.  A  boom  company  engaged  in  running 
and  driving  logs  placed  by  others  in  the 
stream  is  not  liable  for  damages  to  plain  tiffs 
land  and  crops  from  floods  caused  by  jams  of 
logs,  unless,  by  the  exercise  of  due  care,  the 
formation  of  such  jams  could  have  been  pre- 
vented or  the  jams  broken :  Ibid. 

240.  But,  it  being  the  duty  of  the  com- 
pany to  exercise  due  diligence  in  running  logs 
and  in  breaking  jams  formed  by  natural 
causes,  it  is  liable  for  such  damages  as  may 
arise  from  unnecessary  or  unreasonable  delay 
in  removing  such  jams :  Ibid. 

241.  A  boom  company  engaged  in  running 
logs  is  liable  for  damages  if  it,  knowing  of 
the  existence  of  a  jam  at  a  sand-bar,  and  its 
inability  to  move  it,  cuts  a  channel  in  the  toe 
above,  or  otherwise  assists  in  bringing  down 
more  logs  and  adding  to  the  jam,  thus  raising 
the  water  so  as  to  flood  plaintiff's  land :  Ibid. 

242.  In  an  action  against  a  booming  com- 
pany for  injury  to  plaintiff's  land  resulting 
from  jams  of  logs  and  consequent  overflows, 
a  charge  is  erroneous  which  assumes  that  the 
company  is  an  insurer  against  such  injuries, 
and  which  makes  no  account  of  evidence 
tending  to  show  that  some  of  the  overflows 
were  caused  by  extraordinary  rainfalls :  White 
River  Log,  etc.  Co.  r.  Nelson,  46  M.  578. 

243.  "Where  a  boom  company  which  has 
built  a  series  of  dams  in  a  river  lets  to  con- 
tractors the  work  of  driving  and  delivering  to 
itself  at  the  mouth  of  the  river  a  large  quan- 
tity of  its  logs,  it  is  liable  for  the  damages 
caused  to  a  third  person  by  floods  which  the 
conditions  of  the  contract  rendered  necessary 
in  the  contractors'  operations:  McDonald  v. 
Rifle  Boom  Co.,  71  M.  —  (June  22,  '88). 

244.  In  an  action  for  flooding  plaintiff's 
land  by  the  use  of  a  dam  in  driving  logs  it  ap- 
peared that  during  the  years  covered  by  the 
declaration  third  parties  had  made  like  use  of 
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other  daius  owned  by  them  on  the  same  stream 
and  its  tributaries,  and  the  evidence  failed  to 
distinguish  the  floods,  though  defendant's  tes- 
timony tended  to  show  the  number  and  sea- 
sons of  the  floods  raised  by  him.  Held,  that 
defendant  was  not  liable  for  damages  caused 
by  others'  floods,  but  that  the  testimony  as  to 
the  number-and  seasons  of  his  floods  afforded 
fome  data  from  which  the  jury  could  estimate 
the  damage  caused  by  them :  Bauman  v.  Pere 
Marquette  Boom.  Co.,  66  M.  544. 

245.  In  an  action  against  a  boom  company 
for  a  negligent  injury  to  plaintiffs  land  it  is 
for  the  defendant  to  show  the  actual  condition 
of  the  logs  and  of  the  water,  and  to  state  what 
was  done  to  remove  the  logs  and  prevent  the 
overflow;  and  then  it  is  for  the  jury  to  deter- 
mine whether  or  not  there  were  unnecessary 
jams  causing  the  flowage  and  damage:  An- 
derson v.  Thunder  Bay  River  Boom  Co.,  61  M. 
489. 

246.  The  right  to  raft  logs  down  a  stream 
does  not  involve  the  right  of  booming  them 
upon  private  property  for  safe-keeping  and 
storage:  Lorman  v.  Benson,  8  M.  18. 

247.  Act  143  of  1885,  amending  H.  &  §  2058, 
in  regard  to  damages  caused  riparian  proprie- 
tors by  running  logs  on  their  lands,  provides 
for  certain  arbitration  proceedings,  but  the 
provision  therein  for  a  lien  on  the  logs  for  such 
damages  is  also  found  in  g  2058.  Held  that,  in 
a  proceeding  merely  involving  the  claim  of  a 
lien  for  damages,  the  question  of  the  constitu- 
tionality of  the  arbitration  provision  of  the 
act  of  1885  is  immaterial:  Oratvriek,  etc.  Lum- 
ber Co.  v.  Lewis,  66  M.  588. 

IX.  Surface  water. 

248.  Adjoining  owners  of  land  must  re- 
spect the  valuable  rights  that  accrue  to  each 
other  from  the  relative  situation  of  their 
lands  in  respect  to  the  flow  of  surface  water: 
Boyd  v.  Conklin,  54  M.  588. 

249.  In  a  particular  case  it  was  held  that 
there  was  no  warrant  for  complainant's  claim 
of  a  natural  passage-way  or  easement  for  the 
flowage  of  surface  water  from  his  lands  into 
and  through  an  alley  as  through  a  drain :  Mor- 
gan v.  Meufh,  60  M.  288. 

260.  An  easement  whereby  water  collect- 
ing upon  land  must  be  allowed  to  And  an  out- 
let, even  though  it  overflows  adjacent  land, 
may  be  acquired  by  prescription;  and  evi- 
dence is  admissible  as  to  the  length  of  time  it 
has  so  overflowed  without  objection  from  the 
adjacent  proprietor :  Conklin  v.  Boyd,  46  M.  56. 

251.  One  has  a  right  to  discharge  the  sur- 
face water  of  his  land  through  a  ravine  where 


it  has  run  naturally  and  has  been  permitted 
to  run  for  more  than  twenty  years:  Gregory 
v.  Bush,  64  M.  87. 

252.  User,  whereon  a  prescriptive  right  to 
a  way  for  water  may  be  based,  cannot  begin 
until  the  person  claiming  it  enjoys  the  way 
adversely,  or  while  the  title  to  both  parcels  of 
land  is  in  the  same  owner:  Morgan  v.  Meuth, 
60  M.  288. 

253.  A  land-owner  has  no  right  to  obstruct 
by  artificial  barriers  the  flow  from  his  neigh- 
bor's land  to  his  own  of  surface  water  for  which 
there  is  no  other  escape,  in  order  to  reclaim 
the  bed  of  a  pond  that  has  always  existed  on 
his  land  aud  get  rid  of  the  inflow:  Boyd  v. 
Conklin,  54  M.  588. 

254.  Nor  has  one  a  right,  by  digging  ditches 
or  laying  tile-drains,  to  empty  the  waters  col- 
lected in  sag-holes  on  his  premises  into  a 
ravine  upon  the  land  of  an  adjacent  proprietor : 
Gregory  v.  Bush,  64  M.  87. 

255.  One  from  whose  bouse  rain  drips, 
without  fault  or  neglect  on  his  part,  is  not 
liable  to  one  whose  estate  is  injured  thereby : 
Underwood  v.  Waldron,  88  M.  282;  Barry  v. 
Peterson,  48  M.  268. 

X.    SUBTERRANEAN  WATERS. 

250.  Owners  of  the  soil  have  no  rights  in 
sab-surface  waters  not  running  in  well-defined 
channels,  as  against  their  neighbors,  who  may 
withdraw  them  by  wells  or  other  excavations: 
Upjohn  v.  Mchland  Board  of  Health,  46  M. 
549. 

As  to  complaint  for  polluting  such  waters, 
see  Cemes,  §  650. 

XI.  "Water  companies;  water  supply. 

257.  Where  a  corporation  has  been  granted 
the  privilege  of  supplying  a  village  with  water, 
the  subsequent  incorporation  of  a  city  as  the 
legal  successor  of  suoh  village  doss  not  destroy 
or  abridge  the  privileges  conferred:  Grand 
Rapids  v.  Grand  Rapids  Hydraulic  Co.,  66  M. 
606. 

258.  A  corporation  chartered  for  the  pur- 
pose of  supplying  a  city  with  water  has  the 
right  to  lay  its  pipes  in  the  streets  and  alleys 
of  such  city  subject,  to  a  reasonable  regulative 
system  to  be  established  by  the  city :  Ibid. 

259.  A  right  of  flowage  secured  by  a  com- 
pany organised  for  hydraulic  purposes  resem- 
bles the  rights  secured  by  other  corporations, 
such  as  railways  and  canals,  of  subjecting 
lands  to  permanent  conditions  in  the  use  of 
permanent  structures:  Fitch  v.  Constantine 
Hydraulic  Co.,  44  H.  74 
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260.  Damages  for  a  right  of  flowage  se- 
cured by  an  hydraulic  company  are  a  proper 
subject  of  statutory  arbitration,  as  H.  8.  §  8475 
excludes  only  freehold  estates;  the  president 
and  secretary  of  the  company  may  agree  for 
it  upon  an  arbitration,  and  the  award  need  not 
require  a  conveyance  where  the  submission 
does  not;  nor  is  it  avoided  by  the  fact  that  two 
arbitrators  only,  instead  of  three,  signed,  un- 
less it  is  made  to  appear,  on  motion  to  vacate, 
that  they  signed  in  disregard  of  the  conditions 
regulating  submission  by  a  majority:  Ibid. 

A  contract  for  the  construction  of  water- 
works, and  the  hiring  thereof  by  a  city,  con- 
strued, see  Contracts,  §  375. 

Contract  to  supply  city  with  water  held  void 
as  conflicting  with  charter,  see  Cities,  etc., 
§14». 

261.  In  proceedings  by  a  village  to  con- 
demn land  for  the  purpose  of  securing  water 
supply,  the  statute  must  be  strictly  followed : 
Houghton  v.  Huron  Copper  Mining  Co.,  57 
M.  547.    8ee  Cities,  etc.,  §  812. 

262.  Water  rates  paid  to  the  Detroit  board 
of  water  commissioners  by  consumers  are  not 
taxes,  but  are  nothing  more  than  the  price 
paid  for  water  as  a  commodity ;  no  one  can 
be  compelled  to  take  water  unkws  he  chooses, 
and  tbe  lien,  though  enforceable  in  the  same 
way  as  a  lien  for  taxes,  is  really  a  lien  for  in- 
debtedness. The  board  may  fix  the  price  of 
water  at  discretion:  Jones  v.  Detroit  Water 
Commissioners,  84  M.  278. 

263.  That  assessments  against  vacant  lots 
in  front  of  which  water-pipes  are  laid  are  not 
apportionable  by  frontage,  see  Ibid. 

As  to  powers,  etc.,  of  water  boards,  see 
Cities  and  Villages,  §§150-152;  Mandamus, 
§  177.  

WEIGHTS  AND  MEASURES. 

1.  There  can  be  no  comparison  of  weights 
and  measures  so  as  to  charge  a  person  with  in- 
correct weighing,  except  by  reference  to  the 
legal  standards  provided  by  H.  S.  ch.  84: 
McOeorge  v.  Walker,  65  M.  5. 

2.  The  extent  of  the  duty  of  one  who,  not 
acting  officially  as  weigh-master,  but  in  a 
private  capacity,  for  a  fee,  does  weighing  for 
others,  is  to  use  reasonable  diligence  to  know 
that  his  scales  are  correct,  and  reasonable 
care  to  avoid  mistakes  in  using  them :  Ibid. 

8.  An  agreement  to  furnish  timber  suitable 
for  a  particular  market  contemplates  its 
measurement  by  the  standard  customarily 
used  for  that  market:  Merick  v.  McNaUy,  20 
It  874. 

4.  A  contract  for  the  shipment  of  timber  in 


providing  that  it  should  be  paid  for  "  on  the 
returns  of  each  load  shipped  "  contemplates 
its  measurement  at  the  port  of  destination: 
&UUtt  v.  Bowman,  48  M.  477. 

Further  as  to  custom  and  usage  of  measure- 
ment, see  Contracts,  §§  353-855,  868,  445, 
446. 

Further  as  to  measurement,  see*  that  head- 
ing in  the  Index. 


WILLS. 

L  General  principles. 

IL  Testamentary  capacity. 
ILL  Undue  influence. 
IV.  Formal  requisites. 

V.  Revocation  and  revival. 
VI.  Probate. 

(a)  Jurisdiction;  laches;    natters  of 

proceedings. 

(b)  Parties. 

(c)  Petition;  issues. 

(d)  Evidence    generally;    subscribing 

witnesses;  evidence  of  later  wilL 

(e)  Evidence  on  issue  of  testamentary 

capacity. 

1.  Burden  of  proof;   presump- 

tions; prima  fade  proof. 

2.  Relevancy   and   materiality; 

remoteness. 
8.  Opinions  of   witnesses;   ex- 
perts; questions. 

(f)  Evidence  upon  issue  of  undue  in- 

fluence; instructions;  verdict. 

(g)  Adjudication;  conclusiveness;  re- 

lation back;  effect  of  foreign 
probate. 
VIL  Construction. 

(a)  General  rules. 

(b)  Description  of  persons, 

(c)  The  estate  created. 

(d)  Powers  in  trust. 

(e)  Particular  devises  and  bequests. 
VUL  Validity  of  provisions. 

(a)  In  general 

(b)  Conditions. 

(c)  Restraints  upon  alienation;  per- 

petuities; accumulations. 
IX.  Agreements  to  make  wills. 
X.  Rights,  etc.,  of  devisees  and  lega- 
tees. 

As  to  executors,  their  appointment,  powers 
and  duties,  see  Estates  of  Decedents. 

I.  General  principles. 

1 .  A  will  is  the  legal  declaration  of  a  party's 
intentions  which  he  directs  to  be  performed 
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after  his  decease:  Jameson's  Appeal,  1  M. 
90. 

2.  R.  S.  1888,  p.  370,  §  4  (H.  8.  §  5788),  was 
merely  declaratory  of  the  right  that  every 
person  had  at  common  law  to  dispose  of  his 
personal  property  by  will:  High's  Appeal,  2 
D.  515. 

3.  The  power  to  devise  land  does  not  exist 
at  common  law,  but  is  governed  by  statute : 
Gibson  v.  Van  Syckle,  47  M.  439. 

.  4.  The  power  to  maka  wills,  the  formalities 
with  which  they  shall  be  executed,  and  their 
efficiency,  depend  upon  the  statute:  Beaubien 
v.  Cicotte,  8  M.  9. 

■  6.  Every  one  has  a  right  to  make  his  will 
as  he  chooses:  Pierce  v.  Pierce,  88  M.  413. 

6.  It  is  intended  by  the  statute  of  wills  that 
every  person  shall  be  at  liberty,  in  making  his 
will,  to  select  the  objects  of  his  bounty  among 
his  relations  at  discretion,  or  to  pass  them  all 
by  if  so  disposed :  Fraser  v.  Jennison,  43  M. 
206. 

7.  Courts  cannot  interfere  with  a  testator's 
-voluntary  and  intelligent  bequests:  Latham 
v.  Udell,  88  M.  388. 

8.  Courts  cannot  inquire  into  the  propriety 
of  any  disposition  which  a  testator  sees  fit  to 
make  of  his  property  by  a  legally-executed 
will  so  long  as  it  is  not  unlawful:  Toms  v. 
Williams,  41  M.  653. 

0.  The  right  of  a  testator  to  dispose  of  his 
property  by  will  extends  to  all  his  property, 
and  is  available  against  all  persons  except  in 
so  far  as  the  law  has  prescribed  claims  supe- 
rior to  his  power:  Miller  v.  Stepper,  83  M. 
194. 

10.  The  existence  of  an  ante-nuptial  contract 
securing  certain  property  to  the  wife  does  not 
prevent  the  testator  from  making  such  a  will 
as  he  pleases :  .Rice  v.  Rice,  58  M.  483. 

11.  A  will  cannot  cut  off  testator's  credit- 
ors nor  the  expenses  of  administration,  and  it 
cannot  exclude  widow's  dower  or  her  right  to 
allowance  under  H.  8.  §  6847:  Miller  v.  Step- 
per, 32  M.  194. 

12.  But  prior  to  Sept.  10,  1881  (H.  & 
§3  6634,  5835),  a  will  could  cut  off  widow's 
right  to  distributive  share  of  personal  prop- 
erty: Ibid. 

18.  Where  will  makes  no  provision  for  tes- 
tator's widow  her  dower  right  is  the  same  as 
though  he  had  died  intestate:  Burra.ll  v. 
Bender,  61  M.  608. 

And  see,  generally,  Dower. 

14.  Testamentary  appointment  of  guardian 
cannot  deprive  mother  of  custody  of  her 
child:  Qoss  v.  Stone,  63  M.  819. 

15.  A  will  was  held  not  good  as  against  the 
testator's  subsequent  conveyance  to  his  daugh- 


ter upon  conditions  that  were  afterward  per- 
formed: Ooffv.  Thompson,  EL  60. 

That  courts  cannot  compel  conveyance  by 
will,  see  Specific  Performance,  §  33. 

II.  Testamentary  capacity. 

Evidence  to  prove  or  disprove  on  probate, 
see  infra,  VI,  (e). 

16.  The  testator  must  be  of  full  age:  Beau- 
bien  v.  Cicotte,  8  M.  9;  Simmons  v.  Simmons, 
8  M.  318. 

17.  Testator's  soundness  of  mind  at  the 
time  he  makes  his  will  is  essential  to  the  will's 
validity :  Beaubien  v.  Cicotte,  81.9. 

18.  A  will  is  not  valid  unless  the  testator 
not  only  intends  of  his  own  free  will  to  make 
such  disposition,  but  is  capable  of  knowing 
what  he  is  doing,  of  understanding  to  whom 
he  gives  his  property,  and  in  what  propor- 
tions, and  whom  be  is  depriving  of  it  as  heirs, 
or  as  devisees  under  the  will  he  revokes: 
Beaubien  v.  Cicotte,  13  M.  459;  Kempsey  v. 
McQinniss,  31  M.  138. 

19.  All  persons  are  in  law  either  of  sound 
or  unsound  mind.  If  the  decedent  was  not  of 
sound  mind,  the  law  treats  him  as  of  unsound 
mind,  and  he  is  to  be  compared  with  himself 
and  not  with  others  in  determining  whether 
he  was  of  sound  mind  or  not:  Aikin  v.  Week- 
erley,  19  M.  483. 

20.  To  make  a  testator  competent  he  must 
have  sufficient  active  memory  to  recollect 
without  prompting  the  elements  of  the  busi- 
ness to  be  transacted,  and  to  hold  them  in  his 
mind  a  sufficient  length  of  time  to  perceive 
their  obvious  relations  to  each  other,  and  to 
be  able  to  form  a  rational  judgment  in  regard 
to  them:  Ibid,;  Kempsey  v.  McQinniss,  31  M. 
138. 

21.  But  testator  need  not  have  the  same 
perfect  and  complete  understanding  and  ap- 
preciation of  any  of  these  matters  in  all  their 
bearings  that  a  person  in  sound  and  vigorous 
health  of  mind  and  body  would  have ;  nor  is 
he  required  to  know  the  precise  legal  effect  of 
every  provision  in  bis  will :  Kempsey  v.  McQin- 
niss, 31  M.  138. 

22.  It  is  not  sufficient  in  law  that  the  tes- 
tator had  memory  when  he  made  the  will  to 
answer  familiar  and  usual  questions:  Aikin  v. 
Weckerley,  19  M.  483. 

23.  One  who  has  capacity  to  make  a  con- 
tract is  competent  to  make  a  will:  Bice  v. 
Rice,  50  M.  448. 

24.  A  less  degree  of  mind  is  requisite  to 
execute  a  will  than  a  contract:  Kempsey  v. 
McQinniss,  31  M.  128. 

25.  Average  mental  capacity  is  not  required 
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for  the  making  of  a  will ;  power  to  buy  and 
sell,  to  deal  "in  property  on  the  basis  of  con- 
tract, to  give  deeds  and  leases  and  make  gifts 
by  delivery,  implies  sufficient  capacity  to 
devise  property :  Hoban  v.  Piquette,  52  M.  846. 

26.  A  will  is  not  to  be  set  aside  merely  be- 
cause its  maker  was  weak,  or  sometimes  fool- 
ish, or  lacked  the  average  mental  capacity  of  his 
neighbors,  or  did  not  dispose  of  his  property  a? 
others  who  knew  nothing  of  his  reasons  might 
think  he  ought  to  have  done :  Rice  v.  Sice,  50 
Bt  448. 

27.  The  facts  that  one  is  an  invalid,  nerv- 
ous, reserved,  and  disinclined  or  even  hardly 
able  to  read  and  write,  do  not  of  themselves 
prove  anything  against  one's  testamentary 
capacity :  Hoban  v.  Piquette,  52  H.  846. 

28.  Derangement  of  the  mental  faculties 
does  not  incapacitate  one  from  making  his 
will  unless  it  renders  him  incapable  of  acting 
in  the  ordinary  affairs  of  life  or  manifests  it- 
self in  the  testamentary  provisions:  Fraser  v. 
Jennison,  42  M.  206. 

29.  A  will  is  not  necessarily  to  be  set  aside 
on  proof  that  the  testator  suffered  from  a 
mental  disorder  when  it  was  executed ;  it  must 
also  be  shown  that  it  affected  the  provisions 
of  the  will:  Ibid. 

80.  Delusions  as  to  "  greenbacks,"  or  to  the 
effect  that  one  is  holding  or  running  for  office, 
or  that  his  wife  courted  him  or  had  maltreated 
him  after  marriage,  do  not  necessarily  render 
a  man  incompetent  to  make  a  will  if  they  do 
not  influence  its  provisions :  Rice  v.  Rice,  50 
M.448. 

31.  One  who  is  under  the  delusion  that  be 
is  a  great  man  and  likely  to  be  called  to  the 
cabinet  is  not  thereby  deprived  of  testament- 
ary capacity  if  his  will  is  itself  rational  and  its 
provisions  are  not  affected  by  his  delusion: 
Rice  v.  Rice,  58  M,  432. 

32.  Intoxication  of  the  testator  does  not  of 
itself  avoid  his  will  if  it  does  not  prevent  him 
from  knowing  what  he  is  about:  Pierce  v. 
Pierce,  88  M.  412. 

88.  It  is  proper  to  consider  the  character  of 
a  will — whether  simple  in  its  provisions  and 
application,  or  otherwise — in  determining  the 
question  of  tbe  capacity  to  make  it ;  the  ques- 
tion always  relates  to  the  capacity  to  make 
and  understand  tbe  will  in  controversy: 
Kempsey  v.  McOinniss,  21  M.  128. 

And  see  infra,  VI,  (e). 

III.  Undue  influence. 

As  to  evidence,  etc.,  see  infra,  VI,  (f). 
84.  There  can  be  no  fatally  undue  influence 
unless  there  is  s  person  incapable  of  protect- 


ing himself  as  well  as  a  wrong-doer  to  be  re- 
sisted: Latham  v.  Udell,  88  M.  288. 

36.  Undue  influence,  to  defeat  a  will,  must 
be  such  as  to  destroy  freedom  of  action  at  tbe 
time  of  making  it;  but  it  may  have  been  ex- 
erted before  and  be  operative  in  subsequent 
effects:  Potter's  Appeal,  58  M.  106. 

36.  Influence  cannot  destroy  a  will  unless 
it  amounted  to  a  degree  of  constraint  such  as 
the  testator  was  too  weak  to  resist,  and  such 
as  deprived  him  of  his  free  agency,  and  pre- 
vented him  from  doing  as  he  pleased  with  his 
property :  Maynard  t>.  Vinton,  59  If.  189. 

37.  Advice,  persuasion  or  argument  cannot 
vitiate  a  will  made  freely  from  conviction, 
though  such  will  might  not  have  been  made 
but  for  such  advice  or  persuasion :  Ibid. 

38.  A  wife  may  justly  influence  the  mak- 
ing of  ber  husband's  will  for  her  own  benefit 
or  that  of  others  so  long  as  she  does  not  act 
fraudulently  or  extort  benefits  from  her  hus- 
band when  he  is  not  in  condition  to  exercise 
his  faculties  as  a  free  agent :  Latham  v.  Udell, 
88  M.  888. 

88.  A  testator  is  not  unduly  influenced  by 
his  wife  unless  she  defrauds  him  or  exercises 
such  mastery  over  his  will  as  deprives  him  of 
free  agency;  she  bas  a  right  to  exert  any 
wifely  influence  over  him :  Pierce  v.  Pierce, 
88  M.  413. 

40.  The  facts  which  show  undue  influence 
upon  a  testator  must,  in  the  case  of  married 
persons,  be  inconsistent  with  any  other  hy- 
pothesis; and  such  as  will  show  that  the  influ- 
ence amounted  to  coercion  or  fraud.  But 
where  there  is  no  relationship,  or  the  relation 
is  only  fiduciary,  the  inferences  from  the  evi- 
dence may  be  different  from  what  they  would 
be  in  the  case  of  a  will  made  by  husband  or 
wife  in  tbe  other's  favor:  Potter's  Appeal,  58 
M.106. 

41.  Influence  obtained  by  modest  persuasion 
and  arguments  addressed  to  the  understanding, 
or  by  mere  appeal  to  the  affections,  cannot 
properly  be  termed  undue  influence  In  a  legal 
sense ;  but  influence  obtained  by  flattery,  im- 
portunity, superiority  of  will,  mind  or  char- 
acter, or  by  what  art  soever  that  human 
thought,  ingenuity  or  cunning  may  employ, 
which  would  give  dominion  over  the  will  of 
the  testator  to  such  an  extent  as  to  destroy 
free  agency,  or  constrain  him  to  do,  against 
his  will,  what  he  is  unable  to  refuse,  is  such 
an  influence  as  the  law  condemns  as  undue 
when  exercised  by  any  one  immediately  over 
the  testamentary  act,  whether  by  direction  or 
indirection,  or  obtained  at  any  one  time  or  an- 
other: Schofleld  v.  Walker,  58  M.  96. 

Further  on  this  subject,  Bee  infra,  VI,  (f). 
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IV.  Formal  requisites. 

48.  It  is  not  necessary  that  any  particular 
form  of  words  be  used  in  making  a  will.  An 
instrument  in  the  form  of  a  letter  probated  in 
this  case:  High'*  Appeal,  2  D.  515. 

48.  A  will  of  personal  property  regularly 
made  according  to  the  requirements  of  the 
law  of  testator's  domicile  passes  such  prop- 
erty in  whatever  country  it  is  situated :  Ibid. 

44.  The  formalities  of  execution  required 
by  statute,  K.  a  1888,  p.  870,  ft  5,  as  amended 
by  a  L.  1889,  p.  820,  §  14  (see  H.  &  §  5789),  as 
to  attestation  by  witnesses,  etc.,  apply  only  to 
wills  executed  in  this  state.  As  to  wills  exe- 
cuted abroad  by  persons  domiciled  here,  the 
common  law  prevails:  Ibid. 

46.  By  the  common  law  it  was  not  essential 
to  the  validity  of  a  will  that  it  should  be  at- 
tested by  witnesses.  Accordingly  itwasAe/d 
that  a  will  of  personal  property  executed 
abroad  by  a  person  who  died  there,  but  whose 
domicile  was  at  the  time  in  Michigan,  was 
valid  though  not  attested  bv  three  witnesses : 
Ibid. 

46.  The  statutes  do  not  authorize  a  will  of 
land  to  be  executed  without  two  witnesses  ex- 
cept in  the  single  case  of  a  will  probated  else- 
where and  established  here  on  such  probate : 
Gibson  v.  Van  Syekle,  47  M.  489. 

47.  A  citizen  of  Michigan,  who  died  in 
Iowa  while  on  his  way  to  a  place  in  which  he 
intended  to  settle,  left  a  letter  purporting  to 
be  written  by  an  amanuensis  but  signed  in  his 
name,  in  which  occurred  the  sentence:  "I 
want  the  proceeds  of  my  estate  to  go  to  Robert 
and  Elizabeth  Gibson."  The  signature  of  a 
third  person  was  attached  to  the  letter,  thus : 
"Attest,  J.  E.  Shellady."  Held,  that  this  in- 
strument could  not  be  originally  probated  in 
Michigan  as  a  devise  of  land :  Ibid. 

48.  A  declaration  by  a  husband  on  his 
death-bed  to  his  wife  that,  if  she  pays  off  the 
mortgage  on  his  farm  and  supports  the  fam- 
ily the  land  will  be  hers,  cannot,  even  after 
full  performance  by  her,  be  supported  either 
as  a  valid  nuncupative  will,  or  as  a  valid  con- 
tract: Campbell  v.  Campbell,  21  M.  488. 

49.  A  legatee  is  .a  competent  witness  to  a 
will  where  the  statute  (R.  a  1888,  p.  871,  §  7; 
II.  S.  g  5791)  renders  a  legacy  to  a  witness 
void:  High's  Appeal,  8  D.  515. 

60.  A  will  containing  bequests  to  certain 
religious  societies  was  executed  with  only  two 
attesting  witnesses,  previous  to  the  passage 
of  the  act  concerning  churches  and  religious 
societies,  §  85  of  which  (C.  L.  1857,  §  8088;  re- 
pealed in  1867)  required  proof  in  open  court 
by  three  subscribing  witnesses  of  wills  con- 


tabling  such  bequests;  testator  died  after  the 
act  took  effect.  Held,  that  the  will  was  good 
and  that  these  bequests  were  valid :  American 
Baptist,  etc  Union  v.  Peek,  10  M.  841. 

61.  Whether  it  is  necessary  to  the  validity 
of  a  will  executed  in  Michigan  that  the  testator 
should  declare  it  to  be  his  last  will,  qruere: 
McGinni*  v.  Kempeey,  27  M.  868. 

62.  The  condition  and  position  of  the  tes- 
tator when  his  will  is  attested  in  reference  to 
the  act  of  signing  by  the  witnesses,  and  their 
locality  when  signing,  must  be  such  that  he 
has  knowledge  of  what  is  going  forward,  and 
is  mentally  observant  of  the  particular  act  in 
progress,  and,  unless  he  is  blind,  the  signing 
by  the  witnesses  should  occur  where  the  tes- 
tator, if  so  disposed,  may  see  them  sign :  Aikin 
v.  Weckerly,  19  M.  482. 

63.  A  will  is  witnessed  in  the  testator's 
"  presence"  if  he,  being  sensible  of  what  he  is 
doing,  is  in  such  a  position  that  he  can,  if  be 
chooses,  see  the  witnesses  sign  their  names 
thereto:  Maynardv.  Vinton,  59  M.  189. 

As  to  gifts  causa  mortis,  see  Ours,  gg  8-5, 
9,  11,  12,  88-85. 

V.  Revocation  and  revival. 

64.  Marriage  alone,  without  birth  of  issue, 
does  not  revoke  a  man's  will ;  whether,  under 
our  statutes  concerning  children  born  subse- 
quently, the  birth  of  issue  has  its  common-law 
effect,  quere:  Noyes  v.  Southworth,  65  M  178. 

66.  A  woman's  will  is  not  revoked  by  her 
subsequent  marriage  so  long,  at  least,  as  no 
children  are  born :  Ibid. 

66.  A  man  cannot  by  contract  render  his 
will  irrevocable  during  his  life,  for  it  is  of  the 
essence  of  a  will  to  be  revocable  until  death : 
Mandlebavm  v.  McDonell,  29  M,  78,  91. 

57.  A  will  made  in  pursuance  of  an  oral 
agreement  may  be  revoked  by  the  testator;  if 
the  agreement  is  to  devise  land  it  is  void  under 
the  statute  of  frauds :  De  Moss  v.  Robinson,  46 
M.62. 

68.  A  will  made  to  carry  out  an  agreement 
to  leave  property  to  a  party  in  consideration 
of  bis  taking  care  of  testator  was  destroyed, 
and  land  conveyed  to  other  parties  with  no- 
tice. After  testator's  death  chancery  set 
aside  conveyances  on  ground  of  grantor's 
mental  incompetency,  and  left  legal  existence 
of  will  to  be  determined  in  probate  court: 
Leonardson  v.  Hulin,  64  M.  1. 

69.  After  the  death  of  a  testatrix  a  will 
twenty-five  years  old  was  discovered  in  a  bar- 
rel among  waste  papers,  and  either  worn  or 
torn  into  several  pieces,  which  were  scattered 
loose  among  the  papers  in  the  barrel.  Whether 
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the  injury  to  the  instrument  was  done  by  the 
testatrix  or  by  some  other  persons,  and,  if  by 
her,  whether  accidentally  or  intentionally,  and 
for  the  purpose  of  revoking  the  will,  are  ques- 
tions of  fact  for  the  jury ;  and  to  aid  them  in 
determining;  these  questions,  and  not  as  sepa- 
rate and  independent  evidence  of  a  revoca- 
tion, the  declarations  of  the  testatrix,  made 
after  the  date  of  the  will,  that  she  had  de- 
stroyed it,  are  competent  evidence:  Lawyer  v. 
Smith,  8  M.  411. 

60.  In  a  suit  to  test  the  validity  of  a  miss- 
ing will,  the  questions  litigated  being  whether 
the  decedent  had  not  so  destroyed  the  will  as 
to  revoke  it,  and  whether  it  was  not  originally 
procured  by  undue  influence,  declarations  of 
the  decedent  manifesting  dissatisfaction  with 
the  dispositions  of  the  will,  though  not  made 
at  the  time  of  the  alleged  acts  of  spoliation, 
are  competent  evidence,  bearing  both  upon 
the  question  of  the  destruction  of  the  will  by 
the  decedent  and  upon  the  intent  of  his  acts : 
Harring  v.  Allen,  25  M.  505. 

81.  Where  the  execution  of  a  will  has  been 
conclusively  established  and  it  has  been  regu- 
larly probated,  and  a  later  will  is  afterwards 
produced  which  does  not  revoke  the  former 
one  in  terms,  the  question  of  revocation  can- 
not be  determined  in  a  mere  proceeding  for 
the  probate  of  the  later  will  if  there  is  any 
room  for  a  dispute  as  to  construction.  And  if 
probate  is  allowed  the*  former  probate  should 
be  left  to  stand  for  what  it  is  worth,  and  its 
effect  may  be  decided  elsewhere:  Besancon  v. 
Brownson,  89  M.  888. 

62.  A  will  is  not  revived  by  the  destruction 
of  a  subsequent  will  when  the  latter  or  any  in- 
termediate will  had  contained  a  clause  revok- 
ing all  former  wills:  Scott  v.  Fink,  45  11  241. 

63.  When  a  will  has  once  been  expressly 
revoked  by  a  later  one,  nothing  can  ever  be 
claimed  under  it,  even  though  the  later  will 
has  been  lost  or  destroyed:  Stevens  v.  Hope, 
53  M.  66. 

VI.  Pkobate. 

As  to  costs,  see  Costs,  §§  295,  396. 

(a)  Jurisdiction;    laches;    nature    of 
proceedings. 

64.  With  us  all  wills  are  subject  to  probate ; 
but  an  original  probate  can  in  no  case  be 
granted  here  except  by  the  court  that  has  ju- 
risdiction of  the  estate :  Lloyd  «.  Wayne  Cir- 
cuit Judge,  56  M.  286. 

66.  Act  25  of  1883,  attempting  to  provide 
for  the  ante-mortem  probate  of  wills,  held  in- 
operative and  invalid,  as  not  providing  for  any 


proceedings  of  a  conclusive  or  judicial  nature, 
and  as  inconsistent  in  its  enforcement  with 
the  maintenance  of  a  widow's  right  to  admin- 
ister or  to  nominate  guardians:  Ibid. 

66.  To  give  a  probate  court  jurisdiction  of 
proceedings  to  prove  here  a  will  already  proved 
elsewhere,  a  copy  of  the  foreign  will  and  the 
probate  thereof  duly  authenticated  must  be 
presented  to  the  court :  Pope  v.  Cutler,  84  M. 
150. 

67.  The  record  of  a  will  with  the  proof  of 
it  and  the  letters  issued  thereon  constitute,  it 
seems,  the  probate  of  it  in  New  Jersey,  without 
a  distinct  judicial  act  or  decree;  and  such  rec- 
ord and  proof  entitle  the  will  to  be  presented 
for  allowance  here:  Wilt  v.  Cutler,  88  H.  189. 

68.  Technical  or  unsubstantial  objections 
should  not  be  permitted  to  defeat  foreign  pro- 
bate: Ibid. 

69.  Although  a  probate  judge  is  a  legatee 
named  in  the  will  his  preliminary  orders  (of 
hearing  and  notice)  before  probate  thereof  are 
valid :  McFarlane  v.  Clark,  89  M.  44. 

70.  One  who  holds  or  has  knowledge  of  a 
will  under  which  he  claims  as  legatee  should 
secure  its  probate  within  a  reasonable  time 
after  he  knows  of  the  testator's  death,  and  fail- 
ing to  do  so  he  may  bar  himself  from  making 
claim  thereunder ;  and  a  lapse  of  fourteen  years 
after  a  knowledge  of  the  death,  under  such 
circumstances,  is  an  unreasonable  time :  Foote 
v.  Foote,  61  M.  181. 

71.  Proceedings  to  prove  wills  are  not  suits 
or  actions  in  the  ordinary  sense  of  conten- 
tious litigations  between  parties;  they  are 
summary  and  statutory,  and  partake  of  the 
character  of  proceedings  in  rem:  Allison  v. 
Smith,  16  M.  405;  Frazer  v.  Wayne  Circuit 
Judge,  89  M.  198:  Stevens  v.  Hope,  52  M.  65. 

72.  The  object  of  probate  is  to  dispose  of 
all  questions  of  execution,  and  ascertain 
whether  the  instrument  propounded  as  the 
last  will  of  the  decedent  is  such  last  will,  and 
whether  the  case  is  wholly  or  in  part  one 
of  intestacy  or  not:  Allison  v.  Smith,  16  M. 
405. 

73.  The  probate  of  every  will,  whether  in 
the  original  or  appellate  tribunal,  must  be 
single  and  complete  in  one  bearing:  Frazer  v. 
Wayne  Circuit  Judge,  89  M.  198. 

74.  So  that  several  appeals  from  the  al- 
lowance of  a  will  are  merely  appearances  inu 
single  and  indivisible  proceeding,  and  consoli- 
dation of  such  appeals  is  unnecessary,  though 
proper  from  abundant  caution :  Ibid. 

76.  And  on  the  same  principle  a  proceeding 
for  the  probate  of  a  will  is  not  severable  for 
the  purpose  of  removal  to  federal  court: 
Fraser  v.  Jennison,  106  U.  S.  191. 
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(b)  Parties. 

76.  All  persons  who  are  concerned  or  inter- 
ested  in  the  probate  of  a  will  are  parties  to 
the  proceedings:  Allison  v.  Smith,  16  M.  406; 
Stevens  v.  Hope,  52  M.  05. 

77.  A  guardian  has  such  an  interest  as  en- 
titles him  to  petition  for  the  probate  of  a  will 
in  his  ward's  favor:  Morford  v.  Dieffenbacker, 
54  M.  594. 

78.  A  widow's  right  to  administer  upon  her 
husband's  estate  or  to  name  a  guardian  for 
children  under  fourteen  is  substantial,  and 
gives  her  such  an  interest  as  entitles  her  to 
notice  of  any  judicial  proceedings  that  may 
be  taken  to  establish  a  will  which  might 
divest  her  of  it  and  which  she  claims  to  be 
illegal:  Lloyd  v.  Wayne  Circuit  Judge,  56  M. 
236. 

79.  Unless  the  foreign  probate  of  a  will  is 
presented  by  an  executor  or  other  person  in- 
terested in  the  will,  it  cannot  be  allowed  here. 
This  is  a  necessary  and  jurisdictional  condition 
which  should  appear  in  the  record:  Besangon 
v.  Brownson,  89  M.  888. 

80.  No  one  can  contest  a  will  whicb  only 
disposes  of  property,  except  the  heir  at  law 
or  next  of  kin  of  the  testator :  Taff  v.  Hosmer, 
14  M.  249. 

81.  Where  a  will  appoints  a  guardian  for  a 
minor  any  one  may  contest  it  who  would  be 
entitled  to  be  heard  upon  an  application  for 
guardianship,  e  g.,  the  minor's  next  of  kin; 
but  they  cannot  oppose  it  on  any  ground  ex- 
cept that  it  is  not  a  valid  will,  as  a  father's 
testamentary  power  cannot  be  reviewed: 
Ibid. 

82.  The  proponents  of  a  will;  when  they 
appeal  from  a  decree  refusing  probate,  become 
actors  responsible  for  costs,  and  shape  the 
issue  to  suit  themselves.  If  the  circuit  court 
has  power  to  allow  some  of  them  to  renounce 
and  be  discharged,  such  power  is  discretionary 
and  refusal  is  not  reviewable  on  error:  Beau- 
bien  v.  Cicotte,  12  M.  459. 

88.  Where  a  will  appoints  a  guardian  for  a 
minor,  the  letter's  next  of  kin  may  appeal 
from  its  allowance  if  he  has  opposed  the  will 
in  the  probate  court:  Taff  v.  Hosmer,  14  M. 
249.  ' 

84.  Executors  under  a  will  that  gives  them 
exclusive  powers  and  trusts  and  provides  for 
unborn  heirs  may  appeal  from  a  refusal  of 
probate  though  all  the  beneficiaries  named  in 
it,  and  all  who  would  have  been  interested  in  it 
had  decedent  died  intestate,  should  settle  the 
estate  among  themselves  and  oppose  the  ap- 
peal: Cheever  v.  Washtenaw  Circuit  Judge, 
45M.0. 


85.  Where  one  interested  in  the  allowance 
of  a  will  admitted  to  probate  did  not  take  or 
join  in  an  appeal,  it  was  held  that  he  had  no 
right  to  contest  the  will  on  the  trial  in  the  cir- 
cuit, his  true  position  being  that  of  an  appel- 
lee; nor  could  be  maintain  a  writ  of  errror  to 
reveite  the  action  of  the  circuit  court  affirming 
the  decree  of  the  probate  court:  Jackson  v. 
Hosmer,  14  M.  88. 

86.  Dismissal  of  such  writ  for  that  reason 
does  not  bar  another  party,  aggrieved  by  the 
judgment,  from  suing  out  a  new  writ:  Taff  v. 
Hosmer,  14  If.  249. 

87.  And  if,  instead  of  moving  to  dismiss  an 
appeal  in  the  circuit  court,  the  proponents  of 
the  will  join  issue  on  the  merits  with  an  ap- 
pellant, and  the  judgment  affirming  the  will  is 
also  in  form  a  personal  judgment  against  the 
appellant  for  costs,  this  liability  is  a  personal 
grievance  upon  which  appellant  may  brin^ 
error;  but  if  he  has  no  further  interest  in  the 
judgment  below  he  cannot  dispute  the  will 
itself:  Ibid. 

(c)  Petition;  issues. 

88.  A  petition  for  the  allowance  of  a  will 
proved  in  another  state  which  avers  that  tha 
will  was  duly  probated  in  such  state,  that  th  > 
petitioner  is  one  of  the  executors  named 
therein,  that  a  duly  authenticated  copy  of 
said  will  and  the  probate  thereof  in  such  state 
was  then  filed  in  the  probate  court  to  which 
the  petition  is  (directed,  which  petition  is 
signed  by  such  petitioner  by  A.  &  B.,  as  her 
proctors,  is  properly  signed,  and  sufficiently 
shows  the  petitioner  to  be  a  person  interested 
in  the  estate,  and  that  a  copy  of  the  will  was 
produced  to  the  judge  of  probate  in  which  her ' 
interest  appeared:  Feustmann  v.  Oott's  Es- 
tate, 65  M.  592. 

89.  A  probate  judge  should  entertain  a 
petition  for  the  allowance  of  a  foreign  will  if 
there  is  any  law  to  authorize  him  to  do  so ;  it 
is  unimportant  that  the  petitioner  makes  his 
application  under  the  wrong  statute;  so  held 
where  the  application  was  made  under  H.  8. 
§§  5805,  5800,  instead  of  first  proceeding  under 
H.  8.  g§  5820-5880:  Schober  v.  Wayne  Probate 
Judge,  49  M.  823. 

90.  A  petition  for  the  probate  of  a  will  need 
not,  it  seems,  allege  testamentary  capacity : 
Hathaway's  Appeal,  40  M.  820. 

91.  The  issue  upon  the  probate  of  a  will  is 
in  a  measure  marked  out  by  the  statute,  and 
cannot  be  contracted  to  the  detriment  of  those 
"  concerned  or  interested"  by  the  act  of  others 
who  happen  to  be  proponents:  Allison  v. 
Smith,  10  M.  405. 
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99.  In  proceedings  for  the  probate  of  a  will 
the  only  main  issue  is  whether  or  not  the 
paper  propounded  is  a  will,  and  if  there  are 
also  minor  issues  they  belong  to  the  same  in- 
quiry and  cannot  be  presented  separately: 
Hathaway'*  Appeal,  46  M.  828. 

98.  A  written  issue  need  not  be  made  or 
joined  in  the  probate  court,  bat  the  party 
aggrieved  may  appeal  to  the  circuit  court 
where  an  issue  may  be  framed  if  deemed  es- 
sential: Turnbull  v.  Richardson,  69  M.  400 
(April  20,  '88). 

94.  Upon  an  appeal  from  the  decree  of  a 
probate  court  allowing  or  disallowing  a  will, 
the  substance  of  the  controversy  must  be  the 
same  nson  the  issue  of  devisavit  vel  non:  Bap- 
tist Missionary  Union  v.  Peck,  9  M.  445. 

96.  While  it  is  proper  to  make  in  the  circuit 
court  a  new  issue  in  the  common-law  form, 
the  issue  cannot  differ  materially  from  that 
necessarily  made  on  the  application  for  pro- 
bate ;  and  it  makes  no  difference  that  a  formal 
issue  is  not  made  up  in  the  circuit  court,  since 
the  substance  of  the  issue  is  the  same  whether 
made  up  in  form  or  not:  Ibid.;  Ellair  v. 
Wayne  Circuit  Judge,  46  M.  496. 

96.  The  averments  on  the  part  of  the  pro- 
pounders'  of  a  will  for  the  purpose  of  forming 
an  issue  upon  its  validity  should  include 
everything  necessary  to  constitute  a  valid  will 
under  the  statute,  bo  that  a  verdict  finding  the 
truth  of  all  these  averments,  without  more, 
would  bring  the  instrument  within  all  the  ex- 
press requirements  of  the  statute:  Beaubien 
v.  Cicotte,  8  M.  9. 

97.  The  testator's  soundness  of  mind  at  the 
time  of  the  execution  of  the  will  must  be 
averred:  Ibid. 

98.  No  matter  bow  many  different  persons 
appeal  from  the  probate  of  a  will  they  can 
only  raise  one  issue,  and  there  can  be  but  one 
trial  of  that  issue,  which  is  to  determine  the 
question  of  will  or  no  will :  Frazer  v.  Wayne 
Circuit  Judge,  89  M.  19a 

99.  Whether,  after  appealing  from  probate 
on  the  sole  ground  of  testamentary  incapacity, 
contestant  can  raise  the  question  of  undue  in- 
fluence, autre:  Hoban  v.  Piquette,  52  H. 
847. 

100.  Where  an  issue  is  formed  in  the  cir- 
cuit court  on  an  appeal  from  the  allowance  of 
a  will,  it  is  not  necessary  for  contestant  to 
plead  specially  the  decedent's  soundness  of 
mind;  the  general  issue  is  sufficient:  Taff  v. 
Hostner,  14  M.  809. 

101.  The  issue  on  appeal  may  be  tried 
without  a  jury  if  neither  party  demands  one : 
Baptist  Missionary  Union  v.  Peck,  9  M. 
445. 


(d)    Evidence   generally,'    subscribing 
witnesses;  evidence  of  later  wilL 

102.  The  proponents  open  and  close  the 
case,  both  with  the  evidence  and  on  the  argu- 
ment :  Taff  v.  Hosmer,  14  M.  809. 

108.  Where  a  subscribing  witness  to  a  will 
was  called  to  prove  it  upwards  of  thirty  years 
after  its  date,  and  testified  that  he  signed  it  as 
a  witness,  but  that  he  bad  no  distinct  recollec- 
tion of  seeing  the  testatrix  sign  it,  held,  that 
questions  to  him  whether,  looking  at  the  at- 
testation clause,  he  had  any  doubt  she  signed 
it  in  his  presence,  and  whether  he  ever  wit- 
nessed an  instrument  in  that  form  without 
knowing  what  it  was,  and  whether  he  bad 
any  doubt  that  the  persons  whose  names  wera 
to  it  were  present  at  the  time  of  its  execution, 
were  not  incompetent,  and  it  was  for  the  jury 
to  give  such  weight  to  his  evidence  in  answer 
thereto  as  they  might  think  it  entitled  to 
under  all  the  circumstances  of  the  case:  Law- 
yer v.  Smith,  8  M.  411. 

104.  H.  8.  g  6802  does  not  require  all  the 
subscribing  witnesses  to  be  sworn  on  a  con- 
test of  a  will,  though  it  possibly  implies  that 
they  should  be  sworn  in  the  probate  court. 
But  the  failure  to  produce  them  in  the  circuit 
court  on  an  appeal,  if  within  the  jurisdiction 
and  easily  reached,  would  be  a  suspicious  cir- 
cumstance: Abbott  v.  Abbott,  41  M.  540. 

106.  Subscribing  witnesses  to  a  will  are 
presumed  to  have  had,  when  signing,  full 
knowledge  of  what  they  were  doing;  and  if 
dead,  their  attestation  when  proved  is  prima 
facie  evidence  that  everything  was  done  as  it 
ought  to  be.  But  in  contested  cases  the  regu- 
larity of  the  proceedings  is  open  for  general 
testimony:  Ibid. 

106.  The  probate  of  a  will  does  not  depend 
on  the  recollection  or  veracity  of  a  subscribing 
witness:  Ibid. 

107.  On  appeal  from  the  probate  of  a  will 
the  omission  to  ask  one  of  the  subscribing  wit- 
nesses some  particular  question,  as  with  re- 
gard to  the  testator's  capacity,  does  not  hinder 
the  contestant  from  showing  by  cross-exam- 
ination the  knowledge  or  ignorance  of  the 
witness:  Ibid. 

108.  The"  error  of  admitting  a  will  in  evi- 
dence without  having  called  a  particular  sub- 
scribing witness  ont  of  several  to  prove  its 
due  execution  is  cured  by  calling  him  after- 
wards and  allowing  the  contestants  to  cross- 
examine  him :  Fraser  v.  Jennison,  42  M.  206, 

109.  If  the  circuit  court  on  appeal  can  dis- 
charge a  proponent  so  as  to  make  him  a  wit- 
ness such  power  is  discretionary :  Beaubien  v. 
Cicotte,  12  M.  459. 
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Legatee  a  competent  witness  in  support  of 
will,  see  Evidence,  §  1685. 

110.  A  surety  in  an  appeal  bond  is  not  a 
party  to  the  appeal,  nor  one  "  in  whose  im- 
mediate and  individual  behalf  the  appeal  is 
prosecuted ; "  he  may,  therefore,  testify  for  the 
appellant:  White  v.  Bailey,  10  M.  155. 

111.  Such  facts  in  regard  to  a  testator's 
fortune  and  the  circumstances  and  relations 
of  his  family,  within  his  knowledge,  as  would 
naturally  influence  him  in  his  testamentary 
dispositions,  are  admissible  on  proceedings  to 
prove  his  will :  Stevens  v.  Hope,  52  M.  65. 

112.  Evidence  of  declarations  made  by  a 
decedent  and  tending  to  show  a  change  of 
mind  in  regard  to  the  disposal  of  his  property 
and  an  actual  alteration  thereof  are  admissi- 
ble in  proceedings  to  contest  his  will  to  cor- 
roborate the  testimony  of  a  witness  as  to  the 
existence  and  contents  of  a  later  will :  Hope's 
Appeal,  48  M.  518. 

118.  Where  the  existence  of  a  later  will  is 
in  question,  in  proceedings  to  prove  an  earlier 
one,  the  facts  as  to  a  motive  and  opportunity 
for  its  destruction  cannot  be  ignored;  audit 
is  proper  to  show  that  if  the  will  had  ever  ex- 
isted it  would  have  fallen  under  the  control  of 
persons  who  were  beneficiaries  in  the  other 
will:  Stevens  v.  Hope,  53  M.  65. 

114.  The  non-production  of  an  alleged  re- 
voking will  is  immaterial  in  contesting  a  pro- 
ceeding to  prove  a  former  one,  if  there  is 
sufficient  evidence  that  it  ever  existed :  Ibid. 

115.  Where  a  will  is  contested  on  the 
ground  that  there  was  a  later  will,  the  exist- 
ence of  which  proponents  deny,  the  propo- 
nents cannot,  it  seems,  object  to  parol  evidence 
of  its  contents  on  the  ground  that  the  alleged 
will  itself  is  the  best  evidence:  Hope's  Ap- 
peal, 48  M.  518. 

(e)  Evidence  on  issue  of  testamentary 
capacity. 

As  to  testamentary  capacity  generally,  Bee 
supra,  IL 

Testator's  physician  may  testify,  see  Physi- 
cians, §  19. 

1.  Burden  of  proof;  presumptions; 
prima  facie  proof. 

116.  The  burden  of  proof  is  on  the  pro- 
pounder  of  a  will  to  show  the  soundness  of 
mind  of  the  testator  at  the  time  of  its  execu- 
tion. But  upon  questions  of  evidence,  grow- 
ing out  of  any  presumption  of  sanity  affecting 
the  burden  of  proof,  the  court  express  no  opin- 
ion :  Beaubien  v.  Cicotte,  8  M.  9. 
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117.  The  proponent  of  the  will  has  the  af- 
firmative, and  must  first  make  out  his  prima 
facie  case,  both  as  to  the  fact  of  the  execution 
of  the  will  and  the  competency  of  the  testator. 
The  evidence  at  the  opening  is  usually  of  a 
formal  character,  confined  to  inquiries  of  a 
general  nature  respecting  the  signing  and  at- 
testation, and  whether,  at  the  time,  the  tes- 
tator understood  the  business  in  which  he  was 
engaged^  The  proponent  is  not  required  to 
put  in  his  whole  case  on  the  question  of  men- 
tal competency  before  resting,  and  the  case 
will  be  fully  open  to  affirmative  proofs  on  his 
part  after  the  contestants  have  put  in  then- 
evidence:  Taffv.  Hosmer,  14  M.  809;  Aikinv. 
Weckerly,  19  M.  482;  Kempsey  v.  McOinniss, 
31  M.  138. 

118.  Proponent  before  resting  is  bound  to 
make  a  prima  facie  case  on  the  averment  of 
soundness  of  mind;  and  this  involves  the  pro- 
duction of  some  other  evidence  of  testament- 
ary capacity  than  is  furnished  by  the  legal 
presumption :  Aikin  v.  Weckerly,  19  M.  483. 

119.  In  the  probate  of  wills,  when  the  ca- 
pacity of  the  testator  is  contested,  after  a 
prima  facie  case  has  been  established  by  the 
proponents,  the  case,  for  all  purposes  con- 
nected with  the  order  of  proof  upon  that 
question,  stands  the  same  as  if  the  burden  of 
proof  throughout  rested  upon  the  contestants 
to  show  mental  incapacity.  The  contestants 
before  they  rest  are  bound  to  introduce  all 
their  testimony  in  support  of  their  case,  and 
cannot,  after  proponents  have  gone  fully  into 
their  evidence  and  rested,  go  again  into  evi- 
dence in  support  of  their  own  case,  but  are 
confined  to  strictly  rebutting  evidence  upon 
such  new  facts  as  had  been  brought  out  by  the 
proponents  not  pertaining  to  the  contestants* 
case,  or,  though  bearing  upon  it,  yet  could  not 
reasonably  have  been  anticipated  by  them 
while  giving  their  evidence  in  chief:  Kempsey 
v.  McOinniss,  21  M.  128. 

120.  There  is  no  special  rule  as  to  the 
amount  of  proof  necessary  to  establish  an  af- 
firmative in  testamentary  cases;  a  preponder- 
ance is  required.  The  burden  of  establishing 
testamentary  capacity  remains  with  the  pro- 
ponent to  the  end  of  the  trial,  and  he  must 
produce  evidence  sufficient  to  outweigh  that 
which  is  opposed.  And  the  whole  evidence, 
whether  presumptive  or  offered  by  either 
party,  is  for  the  consideration  of  the  jury: 
Aikin  v.  Weckerly,  19  M.  482. 

121.  It  was  not  error  to  decline  to  charge 
that  "If  the  jury  should  find  that,  upon  the 
other  testimony  relating  to  the  testator's  men- 
tal soundness,  the  evidence  was  balanced, 
they  should  allow  the  legal  presumption  of 
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unity  to  decide  the  question  in  the  testator's 
favor;"  the  burden  of  proof  is  on  the  propo- 
nents of  a  will  to  establish  capacity  by  other 
evidence  than  the  presumption  of  sanity,  and 
that  presumption  cannot  have  the  force  of  an 
independent  fact  to  serve  as  a  substantial 
make-weight  against  counter-proof:  McOinnis 
v.  Kempsey,  27  M.  868. 

122.  The  presumption  from  keeping  a  will 
uncancelled  is  that  its  execution  was  not  pro- 
cured against  the  testator'B  will  or  against  his 
intelligent  consent,  whether  fraud,  undue  in- 
fluence or  the  testator's  intoxication  is  alleged 
against  it:  Pierce  v.  Pierce,  88  M.  413. 

128.  A  probate  order  adjudging  a  man 
"incompetent  to  have  the  care  of  his  prop- 
erty," and  appointing  a  guardian  for  him,  is 
not  prima  facie  evidence  that  he  lacks  testa- 
mentary capacity ;  nor  does  it  become  so  by 
the  recital  in  the  order  that  he  is  insane,  if  the 
petition  for  guardianship  does  not  put  bis  san- 
ity in  issue.  But  such  an  order  may  be  put 
in  evidence  as  bearing  on  his  condition:  Rice 
v.  Rice,  60  M.  448. 

124.  A  recital  that  a  man  is  insane  is  super- 
fluous, even  if  it  be  proper,  in  an  order  adjudg- 
ing him  incompetent  to  manage  his  estate; 
and  such  a  recital  is  not  such  evidence  of  tes- 
tamentary incapacity  as  to  be  admissible  for 
that  purpose  in  resisting  .probate  of  his  will: 
Rice  v.  Rice,  58  M.  483. 

2.  Relevancy  and  materiality;  remote- 
ness. 

125.  A  testator's  disposition  of  his  property 
has  no  bearing  upon  a  contest  of  his  will  ex- 
cept as  it  tends  to  show  whether  or  not  he  was 
sound  of  mind:  Brown  v.  Bell,  68  M.  68. 

126.  The  fact  that  a  testator  had  expressed 
regret  that  he  had  made  a  particular  bequest 
has  no  bearing  on  his  mental  capacity :  Frater 
v.  Jennison,  43  M.  306. 

127.  Where  an  alleged  will  is  contested 
upon  grounds  relating  to  the  mental  condition 
of  the  testator  at  the  time  it  was  executed, 
declarations  by  the  testator,  whether  made 
before  or  after  the  will,  in  opposition  to  its 
dispositions,  are  competent  evidence  bearing 
on  mental  capacity :  Harring  v.  Allen,  35  M. 
606. 

128.  Statements  of  a  testator  that  he 
wanted  a  first  will  to  stand  are  inadmissible 
on  the  issue  of  his  mental  competency  to 
make  a  second  one :  Wurzell  v.  Beokman,  62 
If.  478. 

128.  Evidence  may  be  given  to  show  that 
the  reputation  of  an  executor  was  bad,  for 
the  purpose  of  reflecting  upon  the  testator's 


capacity,  it  having  already  appeared  that 
the  testator  had  knowledge  of  the  executor's 
character:  McOinnis  v.  Kempsey,  37  M.  868. 

130.  Where  wills  are  contested  on  the 
ground  of  testamentary  incapacity,  courts 
must  exclude  all  evidence  that  is  merely  cal- 
culated to  rouse  prejudice  without  throwing 
light  on  capacity:  Pierce  v.  Pierce,  38  M.  412. 

131.  The  reception  of  testimony  as  to  tes- 
tamentary incapacity  should  be  carefully 
guarded  where  it  is  apparent  that  the  witness 
bases  it  upon  his  knowledge  that  the  testator 
is  subject  to  delusions  which,  in  fact,  do  not 
affect  such  capacity:  Rice  v.  Rice,  58  M.  432. 

132.  In  a  proceeding  to  set  aside  a  will  for 
insanity  and  undue  influence  there  is  no  ap- 
parent relevancy  in  testimony  that  the  tes- 
tator, who  was  an  old,  married  man,  had  once, 
while  away  from  home  with  his  son,  wanted 
to  stop  at  another  man's  house  to  see  the  tat- 
ter's daughter:  Ibid. 

133.  Where  testator's  recollection  as  to  a 
certain  transaction  was  the  question  at  issue, 
and  had  not  depended  on  the  witness'  recol- 
lection, the  question  as  to  what  recollection 
witness  himself  had  was  properly  excluded  as 
immaterial :  McOinnis  v.  Kempsey,  27  H.  363. 

134.  Held  error  to  allow  a  physician  to  tes- 
tify that  it  is  the  duty  of  a  physician  when 
called  to  treat  a  patient  to  examine  into  his 
mental  condition.  The  material  fact  is,  what 
examination  was  made:  Maynard  v.  Vinton, 
59  M.  189. 

135.  Where  the  contestants  of  a  will  at- 
tack the  competency  of  the  testator,  bat  make 
no  case  entitling  them  to  go  to  the  jury  on 
that  point,  they  cannot  be  injured  by  any  rul- 
ings as  to  the  admission  of  rebutting  evidence: 
Hoban  v.  Piquette,  52  M.  846. 

136.  Facts  tending  to  show  testamentary 
incapacity  ore  admissible  even  if  they  ante- 
date the  making  of  the  will ;  the  difference  of 
time  only  affects  their  weight,  which  is  for 
the  jury  to  determine:  Conely  v.  McDonald, 
40  M.  151. 

137.  Letters  showing  friendly  relations 
with  a  brother  are  not  admissible  many  years 
afterward  as  tending  to  show  that  the  writer, 
in  not  leaving  any  bequest  to  the  brother's 
children,  with  whom  friendly  intercourse  had 
not  been  kept  up  after  the  brother's  death, 
had  so  lost  his  natural  affection  as  to  indicate 
insanity ;  and  affectionate  letters  to  and  from 
other  relations,  equally  remote,  to  whom, 
however,  he  had  left  bequests,  though  they 
may  not  be  strictly  inadmissible,  may  be 
properly  excluded:  Eraser  v.  Jenniton,  42  M. 
306. 

138.  Where  intoxication  is  alleged  as  a 
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reason  for  testamentary  incapacity,  testimony 
most  be  confined  to  the  time  involved  in  the 
transaction :  Pierce  v.  Pierce,  38  M.  412. 

189.  Proof  of  such  imbecility  of  mind  as 
disqualifies  one  from  making  a  will  should  be 
shown,  if  it  does  not  amount  to  idiocy,  by  the 
testimony  of  witnesses  who  have  had  personal 
knowledge  of  the  facts  within  twenty  years 
before  the  will  was  executed:  Hoban  v. 
Piguette,  52  M.  846. 

3.  Opinions    of    witnesses;    experts; 
questions. 

140.  To  what  extent  and  in  what  manner 
the  mind  of  the  testator  was  affected  by  a 
disease,  or  what  was  his  mental  condition,  is. 
a  question  of  fact,  upon  which  it  is  competent 
for  professional  witnesses  to  express  their 
opinions:  Kempsey  v.  McOinniss,  31  M.  138. 

141.  But  witnesses  cannot  be  allowed  to 
fix  the  legal  standard  of  testamentary  capac- 
ity: Ibid.;  White  v.  Bailey,  10  M.  155. 

142.  Before  any  witness,  expert  or  other- 
wise, can  give  an  opinion  upon  mental  capac- 
ity, the  circumstances  and  facts  whereon  the 
opinion  is  based  must  be  shown:  White  v. 
Bailey,  10  M.  155. 

143.  Opinions  by  non-professional  wit- 
nesses are  admissible  when  they  can  speak 
-from  personal  observation,  but  such  witnesses 
are  expected  to  describe  as  well  as  they  can 
what  has  led  to  their  conclusions  as  well  as 
their  means  of  observation:  Beaubien  v.  Ci- 
cotte,  13  M.  459;  Rice  v.  Rice,  50  M.  448. 

144.  In  the  case  of  professional  witnesses 
as  well  as  in  that  of  unprofessional  ones  — 
who  are  allowed  to  give  their  opinions  only 
from  personal  observation  —  the  facts  upon 
which  the  opinion  is  founded  must  be  stated, 
and  the  jury  must  be  left  to  determine 
whether  the  facts  as  well  as  the  opinions  are 
true  or  false:  Kempsey  v.  McOinniss,  31  M.  123. 

146.  Expert's  opinion  incompetent  if  it  as- 
sumes as  true  testimony  of  certain  other  wit- 
nesses, the  whole  of  whose  testimony  he  did 
not  hear,  it  not  appearing  what  facts  stated  by 
them  he  did  and  what  he  did  not  hear:  Ibid. 

146.  The  effect  of  intoxication  upon  the 
capacity  of  the  intoxicated  person  is  not  a  sci- 
entific question  to  be  determined  by  experts: 
Pierce  v.  Pierce,  88  M.  412. 

147.  The  opinion  of  physicians  upon  ques- 
tions of  mental  competency,  aside  from  the 
question  of  insanity,  is  entitled  to  no  greater 
consideration  than  that  of  laymen  having 
equal  facilities  for  observation;  and  an  in- 
struction to  the  contrary  is  not  cured  by  the 
court's  saying  that  the  effect  of  their  testimony 


is  for  the  jury:  Maynard  v.  Vinton,  68  M. 
139. 

148.  The  question  in  a  will  case  whether  or 
not  the  testator  was  an  eccentric  man,  held 
not  objectionable  as  calling  for  a  conclusion 
instead  of  a  fact:  Fraser  v.  Jennison,  42  M. 
306. 

149.  On  a  question  of  capacity  to  execute 
a  will  it  was  held  proper  to  ask  a  witness,  who 
had  seen  and  conversed  with  the  decedent 
near  the  time  of  executing  the  instrument, 
whether,  from  the  conversation  then  had,  or 
from  what  the  witness  then  saw,  the  decedent 
was  capable  of  comprehending  or  understand- 
ing a  document  of  any  considerable  length  if 
it  had  been  read  to  him:  Beaubien  v.  Cicotte, 
12  M.  459. 

150.  Also  what  capacity  the  decedent  bad 
at  the  time  to  understand  business  matters, 
and  whether  he  was  then  capable  of  holding  a 
conversation  like  one  testified  to  by  another 
witness:  Ibid. 

151.  It  was  held  proper  to  ask  a  professional 
witness,  upon  the  assumption  of  certain  facts, 
"Was  the  testator,  in  your  opinion,  at  the 
time,  etc,  capable  of  planning  and  executing 
such  a  paper  as  is  here  offered  as  his  will?" 
Also,  "  Was  he  in  a  mental  and  physical  condi- 
tion to  transact  any  business  requiring  an 
exercise  of  the  judgment,  the  reasoning  fac- 
ulties, and  a  consecutive  continuation  of 
thought?"  Kempsey  v.  McGinniss,  21  M.  123. 

152.  The  opinion  of  a  physician  as  to  tes- 
tator's capacity  to  plan  and  execute  the  paper 
propounded  as  a  will  was  held  admissible: 
McOinnis  v.  Kempsey,  27  M.  863. 

153.  A  will  was  contested  on  the  ground 
of  want  of  mental  competency  and  for  undue 
influence.  The  provisions  of  the  will  were 
simple  and  the  bequests  few.  An  old  acquaint- 
ance of  the  decedent  was  asked,  as  a  witness 
for  contestants,  the  following  question :  "  Hav- 
ing reference  to  the  extent  of  her  [decedent's] 
property,  I  ask  you  whether,  at  the  time  of 
making  this  will,  in  your  opinion  decedent 
had  sufficient  mental  capacity  to  take  into 
consideration  the  state  of  her  property,  the 
amount  of  it,  and  the  relation  of  her  children 
to  her,  so  as  to  be  competent  to  make  this 
will?"  Also,  "From  what  you  know  of  dece- 
dent, from  your  acquaintance  with  her  from 
the  time  you  first  knew  her  up  to  1875,  what 
could  you  say  about  her  mental  ability  to 
comprehend  and  understand  a  disposition  of 
her  property,  and  her  ability  to  make  her  will 
to  the  extent  of  this  paper  here "  [the  will]? 
Held,  that  both  questions  were  competent: 
Porter  v.  Throop,  47  M.  818. 

154.  The  question  whether  a  testator  was 
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competent  to  make  a  will  dividing  bis  prop- 
erty among  his  family  is  not  objectionable  for 
railing  to  specify  the  particular  will  in  suit  if 
that  will  is  as  simple  as  any  will  could  be: 
Rice  v.  Rice,  63  M.  483. 

165.  A  complicated  hypothetical  question 
put  to  a  non-professional  witness  criticised  as 
misleading:  Rice  v.  Rice,  50  M.  448. 

166.  A  long  question  to  an  expert  excluded 
in  a  particular  case :  Fraaer  v.  Jennison,  43  M. 


(f)  Evidence  -upon  issue  of  undue  in- 
fluence; instructions;  verdict. 

157.  He  who  objects  to  a  will  for  undue  in- 
fluence has  the  burden  of  proving  affirmatively 
that  it  has  been  exerted ;  and  the  proof  must 
often  consist  of  circumstances  trivial  in  them- 
selves and  convincing  only  when  taken  to- 
gether: Potter's  Appeal,  58  M.  106. 

168.  Where  a  will  is  contested  on  the 
ground  of  fraud  or  undue  influence,  a  very 
broad  inquiry  is  permitted  into  the  whole  chain 
of  circumstances  attending  its  preparation; 
and  the  transaction  must  be  deemed  to  em- 
brace all  the  immediate  preliminaries :  Beau- 
bien  v.  Cicotte,  12  M.  459. 

169.  Undue  influence  being  charged  against 
the  testator's  wife,  statements  of  the  decedent 
that  he  regretted  the  marriage ;  that  he  was 
not  master  at  home;  that  he  was  afraid  of  his 
wife,  and  was  compelled  to  submit  to  her  de- 
mands, or  otherwise  there  would  be  trouble  in 
the  house,  were  held  admissible  in  evidence: 
Ibid. 

160.  The  will  disinheriting  the  decedent's 
relatives  in  favor  of  the  wife  and  her  relatives, 
it  was  held  competent  to  prove  the  wife's 
abuse  of  the  husband's  relatives,  and  her  quar- 
rel with  him  about  a  former  will  by  which  he 
had  made  provision  for  them.  A  wide  range 
of  inquiry  into  the  family  relations,  and  the 
terms  upon  which  they  lived,  is  allowable  in 
these  cases:  Ibid. 

161.  Evidence  that  the  decedent  made  no 
complaint  of  any  importunities  on  the  part  of 
his  relatives  is  also  admissible,  where  it  ap- 
pears that  the  wife  made  charges  to  him  of 
their  rapacity :  Ibid. 

162.  Evidence  of  former  wills  and  of  other 
pecuniary  arrangements  for  the  wife  is  also 
admissible,  as  having  a  bearing  upon  the  ques- 
tion whether  the  decedent  has  understand- 
ing^ and  of  his  own  free  will  changed  his 
settled  views :  Ibid, 

163.  Where  the  instructions  for  executing 
a  will  contemplated  that  the  attending  physi- 
cian should  be  sent  for  to  attest  it,  the  res 


gestae  necessarily  embrace  this  as  one  of  the 
steps  actually  taken ;  and  what  message  was 
sent  or  received  and  acted  upon  is  therefore 
admissible,  as  a  circumstance  which  may  have 
weight  or  not,  as  made  significant  or  not  by 
other  proofs:  Ibid. 

164.  Where  a  will  disinheriting  the  testa- 
tor's children  is  contested  for  fraud,  it  is  com- 
petent for  the  propounder  to  put  in  evidence 
all  those  facts  which  might  have  contributed 
to  alienate  the  testator's  feeling  from  his  chil- 
dren, as  such  a  state  of  mind  would  furnish  a 
motive  for  giving  his  property  to  another, 
and  tend  to  repel  the  suspicion  of  undue  influ- 
ence :  White  v.  Bailey,  10  M.  155. 

165.  A  testator's  declarations,  whether 
made  before  or  after  the  will,  in  opposition  to 
its  contents,  are  not  admissible  on  the  distinct 
fact  of  undue  influence :  Marring  v.  Allen,  35 
M.505. 

166.  Ancient  scandals  concerning  a  hus- 
band's relations  with  his  wife  before  then- 
marriage  are  irrelevant  to  the  question  of  her 
undue  influence  as  a  wife  in  the  making  of 
his  will:  Pierce  v.  Pierce,  88  M.  413. 

167.  Where  a  will  is  contested  on  the 
ground  that  it  was  procured  by  the  undue 
influence  of  the  testator's  wife,  his  general 
condition  and  surroundings  and  his  relations 
with  her  may  be  properly  shown,  but  only 
for  such  a  period  as  can  reasonably  be  re- 
garded as  bearing  on  the  act  of  disposing  of 
his  property ;  and  recent  facts  are  more  trust- 
worthy than  those  that  are  long  past:  Ibid. 

168.  A  doctor  who  had  parted  from  his 
wife  but  had  not  yet  been  divorced  was  treat- 
ing a  sickly  widow  who  had  means.  Being 
afterward  divorced  he  married  the  widow, 
and  in  less  than  seven  weeks  she  died.  Be- 
fore the  divorce  the  two  had  talked  about 
making  their  wills  each  in  the  other's  favor, 
and  the  woman  had  actually  made  a  will 
with  which  the  man  was  dissatisfied.  On  the 
day  of  her  death  she  made  another,  in  which 
she  gave  her  husband  an  absolute  estate  of 
inheritance,  though  she  had  evidently  been 
made  to  suppose  that  it  conveyed  a  life  estate 
only.  They  had  not  been  acquainted  three 
years  altogether.  Held,  that  in  contesting 
the  probate  of  the  will  for  undue  influence  a 
broad  latitude  of  inquiry  should  have  been 
allowed,  and  the  relations  of  the  pair  before 
marriage  as  well  as  afterwards,  including  let- 
ters passing  between  them,  might  properly 
be  shown  so  far  as  they  tended  to  throw  any 
light  on  the  question  of  undue  influence :  Pot- 
ter's Appeal,  53  M.  106. 

169.  The  ground  upon  which  divorce  pro- 
ceedings were  taken  against  a  man  is  inad- 
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miesible  upon  the  issue  whether  he  exerted 
undue  influence  in  obtaining  a  will  in  Ms 
favor  from  a  subsequent  wife  with  whom  he 
had  business  relations  before  the  divorce  was 
granted:  Ibid. 

170.  In  proceedings  to  set  aside  a  will  for 
undue  influence  exerted  by  testator's  wife, 
evidence  whose  manifest  purpose  and  only 
tendency  was  to  prejudice  the  jury  agaiiist 
the  wife  was  held  improper ;  such  as  that  the 
testator  had  said  she  had  courted  him  before 
and  maltreated  him  after  marriage ;  and  also 
that  there  was  an  ante-nuptial  contract  by 
which  she  was  to  have  certain  property.  And 
in  the  absence  of  proof  of  undue  influence  it 
was  also  improper  to  show  that  some  deeds 
prepared  by  testator  had  never  been  executed, 
because,  as  he  had  said,  his  wife  would  not 
sign  them,  and  that  once  when  out  late  he 
had  expressed  the  fear  that  his  wife  would 
scold  bim  and  that  he  did  not  mean  to  stay  at 
home  that  night  if  she  did:  Rice  v.  Rice,  58 
M.488. 

171.  Certain  specified  facts  held  admissible 
upon  tbe  issue  of  undue  influence  claimed  to 
have  been  used  by  a  son  upon  his  mother,  tbe 
decedent:  Porter  v.  Throop,  47  M.  813. 

172.  A  trustee  named  in  a  will  was  also  a 
subscribing  witness,  and  testified  to  its  due 
execution  and  the  testator's  sanity.  He  was 
asked  on  cross-examination  as  to  whether  he 
had  proved  a  claim  against  the  estate,  and  an 
offer  was  made  to  show  that  the  witness  had 
himself  drawn  the  will ;  that  testator  was  very 
old,  and  that  before  his  will  was  made  he  had 
been  prompt  to  pay  bis  debts.  Held  proper 
to  exclude  the  question  and  the  testimony: 
Iraser  v.  Jennison,  48  M.  806. 

178.  A  husband  contesting  tbe  probate  of 
his  wife's  will  on  the  ground  of  undue  influ- 
ence cannot  testify  as  to  confidential  conver- 
sations had  with  her  during  marriage :  May- 
nard  v.  Vinton,  59  M.  189. 

174.  Where  the  contestant  of  a  will  does 
not  allege  undue  influence  in  his  pleadings, 
and  submits  his  case  upon  the  theories  of 
mental  incompetency  and  the  defective  exe- 
cution of  the  will,  there  is  no  error  in  refus- 
ing requests  to  charge  that  suggest  for  the 
first  time  tbe  theory  of  undue  influence: 
Brown  v.  Bell,  58  M.  58. 

176.  The  refusal  of  certain  instructions  con- 
cerning undue  influence  in  a  case  where  the 
probate  of  a  will  was  resisted  upon  the  ground 
of  such  influence  ovet  the  mind  of  testatrix 
by  her  pastor  and  his  wife,  in  whose  family 
she  was  a  boarder,  held  not  error:  Schofteld 
v.  Walker,  58  M.  96, 

170.  The  issue  was  submitted  to  a  jury 


whether  an  alleged  will  was  the  last  will  and 
testament  of  the  decedent,  and  whether  at  tbe 
time  of  executing  it  he  was  of  sound  and  dis- 
posing mind,  and  not  under  tbe  undue  in- 
fluence of  tbe  devisee  therein  named.  The 
jury  returned  a  verdict  that  the  will  was  the 
last  will  and  testament  of  the  decedent,  and 
that  at  the  time  of  executing  it  he  was  of 
sound  disposing  mind  and  memory,  and  ca- 
pable of  disposing  of  his  property  by  will. 
Held,  that  it  covered  the  whole  issue,  and  nec- 
essarily negatived  all  undue  influence :  White 
v.  Bailey,  10  M.  155. 

(g)  Adjudication;  conclusiveness  and 
effect;  relation  back;  effect  of  for* 
eign  probate. 

177.  A  record  made  in  1847  by  the  probate 
court  of  a  decree  made  by  the  same  court  in 
1837,  admitting  a  will  to  probate,  was  proper: 
Ives  v.  Kimball,  1  M.  308. 

178.  Denial  of  probate  should  not  be  af- 
firmed without  hearing  on  merits  —  affirmance 
asserts  jurisdiction ;  on  refusal  of  ante-mortem 
probate  proper  order  on  appeal  is  one  quashing 
whole  proceeding:  Lloyd  v,  Wayne  Circuit 
Judge,  56  M.  286. 

179.  Dismissal  by  circuit  court  of  appeal 
from  allowance  of  probate  cannot  be  set  aside 
by  circuit  court  after  two  years  if  at  all :  EOair 
v.  Wayne  Circuit  Judge,  46  M.  496. 

That  error  lies  to  review  decision  on  appeal, 
see  Ebrob,  §  16. 

180.  Probate  of  a  will  is  conclusive  against 
all  tbe  world  while  unrevoked:  Allison  v. 
Smith,  16  M.  405.    See  Judgments,  §  197. 

181.  There  is  no  statutory  provision  con- 
cerning the  revocation  of  probate  or  its  effect 
on  existing  righto.  The  probate  court,  on 
probating  a  later  will,  has  no  authority  to  re- 
voke an  earlier  probate:  Besancpn  v.  Brown- 
son,  89  It  88a 

182.  The  statute  respecting  probate  makes 
no  distinction  between  kinds  of  wills ;  and  a 
will  giving  all  the  property  to  a  college  allied 
but  in  fact  only  to  a  religious  body  (see  C.  L. 
1857,  §  2083)  must  be  fully  proved,  once  for 
all,  as  under  the  general  law,  and  probate 
thereof  covers  tbe  question  of  the  legal  au- 
thority to  make  such  a  disposition :  Allison  v. 
Smith,  16  M.  4Q6. 

188.  Probate  of  a  will,  if  allowed,  cannot 
be  collaterally  assailed  for  the  want  of  a  show- 
ing that  the  proponent  had  not  proved  the  al- 
legations on  which  his  right  to  petition  waa 
based :  Morford  v.  Dieffenbacker,  54  M.  694. 

184.  Upon  probate  a  will  becomes  fully 
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operative  and   retroactively    from  testator's 
death:  Allium  v.  Smith,  16  M.  405. 

185.  The  probate  of  a  will  affirms  the  title 
Of  a  beneficiary  under  it  from  the  time  of  the 
testator's  death ;  and  it  relates  back  so  as  to 
make  valid  whatever  had  been  previously 
done,  which  under  the  will  the  beneficiary 
could  lawfully  have  done  after  probate:  Sut- 
phen  v.  Ettia,  85  M.  446. 

186.  Probate  of  a  will  for  all  purposes  re- 
lating to  the  existence  and  transfer  of  title 
relates  back  to  the  death  of  the  testator:  Rich- 
ards v.  Pierce,  44  M.  444. 

187.  Subsequent  probate  and  administra- 
tion granted  here  sustain  claim  filed  by  the 
foreign  executor  in  behalf  of  the  estate: 
Feustmann  v.  Ootfs  Estate,  65  M.  592. 

188.  Foreign  probate  cannot  be  enforced 
here  without  re-allowance:  Dickinson  v. 
Seaver,  44  M.  624. 

180.  The  probate  of  a  will  in  another  state 
is  sufficient  to  entitle  a  residuary  legatee  to 
intervene  and  contest  the  allowance  in  this 
state  of  an  administrator's  account  upon  pro- 
ceedings here :  Mower's  Appeal,  48  M.  441. 

YII.   CONBTBTOTION. 

Devisees  who  have  conveyed  realty  but  re- 
tain interest  in  personalty  may  appeal  from 
construction :  See  Appeal,  §  858. 

Costs  of  proceedings  to  obtain  construction, 
see  Costs,  §§  290-294. 

(a)  General  rules. 

As  to  extrinsio  evidence  to  control  or  vary 
construction,  see  Evidence,  §§  1869-1877. 

190.  The  interpretation  and  legal  conse- 
quences of  a  will  are  the  only  matters  that  can 
come  in  question  after  it  has  been  duly  ad- 
mitted to  probate:  Toms  v.  Williams,  41  M. 
552. 

191.  It  is  the  duty  of  courts,  in  the  con- 
struction of  wills,  to  give  full  and  complete 
effect  to  the  testator's  intention:  Jameson's 
Appeal,  1 11  99. 

192.  The  primary  object  in  interpreting  a 
will  is  to  reach,  if  possible,  the  intent  the  tes- 
tator had  in  his  mind  and  give  effect  to  it: 
Rock  River  Paper  Co.  v.  Fish,  47  M.  212. 

198.  Wills  are  to  be  so  construed  as  to 
carry  out  the  evident  intentions  of  the  testa- 
tors so  long  as  they  are  lawful :  Cummings  v. 
Corey,  58  M.  494. 

194.  The  cardinal  principle  in  the  interpre- 
tation of  wills  is  to  arrive  at  and  carry  out  the 
testator's  intention  if  it  is  lawful:  Eyer  v. 
Beck,  70  M.  179;  Morrison  v.  Sessions,  70  If. 
397. 


196.  The  intention  of  the  testator  as  asoer- 
tfined  from  the  words  of  the  will  must  govern 
the  construction ;  but  the  expressed  intention 
governs  only  so  far  as  it  is  consistent  with  the 
laws  of  the  land :  Fraser  v.  Chene,  2  M.  81. 

196.  A  will  must  be  so  construed  that  each 
word  means  something,  if  possible:  Rivenett 
v.  Bourquin,  58  M.  10. 

197.  The  general  intent  of  a  will,  if  it  can 
be  gathered  from  the  whole  instrument,  gov- 
erns its  construction;  and  neither  the  usual 
sense  of  technical  language,  nor  the  order  of 
clauses,  may  disappoint  the  apparent  and  real 
purpose  of  the  testator:  Jones  v.  Jones,  25  M. 
401. 

198.  A  testator's  intent  is  to  be  determined 
from  the  whole  will,  which  is  to  be  given  effect 
as  far  as  it  may  lawfully  be  done :  Tewksbury 
v.  French,  44  M.  100. 

199.  Wills  are  usually  informal,  and  the 
question  of  construction  is  not  so  much  what 
words  are  actually  used  as  what  was  intended 
by  them;  the  law  favors  testamentary  ar- 
rangements, and  when  they  contravene  no 
rule  of  law  they  should  be  fairly  interpreted 
and  enforced  according  to  their  real  intent: 
Tracy  v.  Murray,  49  M.  85. 

200.  The  courts  will  so  interpret  the  condi- 
tion of  a  will  where  the  language  is  obscure 
or  ambiguous  as  to  carry  out  the  testator's 
intention,  when  such  intention  is  legal  and 
can  be  clearly  gathered  from  the  whole  body 
of  the  instrument:  Palms  v.  Palms,  68  M.  855 
(Feb.  2,  '88). 

201.  Courts  are  bound  to  carry  out  the  real 
design  of  the  testator,  as  derived  from  a  com- 
parison of  all;  the  parte  of  the  will ;  and  the 
meaning  of  all  words  and  phrases  must,  if 
possible,  be  harmonized:  Bailey  v.  Bailey,  95 
M.  185. 

202.  A  will  must  be  construed  as  a  whole, 
and  its  provisions  harmonized  to  give  effect  to 
the  testator's  evident  intent:  Ireland  v.  Par- 
menter,  48  M.  681. 

208.  Language  creating  rights  should  be 
construed  according  to  its  ordinary  and  com- 
monly-accepted meaning  if  used  by  persons 
who  are  unacquainted  with  any  different 
technical  significance  which  it  may  have  in 
law :  Rivenett  v.  Bourquin,  58  M.  10. 

204.  Terms  used  in  wills  are  generally  to 
be  construed  as  having  the  meaning  which 
has  become  generally  accepted,  but  they  are 
also  to  be  construed  in  connection  with  the 
rest  of  the  will :  Porter  v.  Porter,  50  M.  456. 

205.  The  general  words  in  a  will  may  be 
restrained  in  their  meaning,  or  rejected  en- 
tirely to  carry  out  the  intention  of  the  testa- 
tor.   So  general  words  may  be  construed  by 
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the  particular  words  which  follow :  Jameson's 
Appeal,  1  M.  99. 

206.  In  construing  a  will  the  evidence 
should  place  the  court  in  the  position  of  the 
testator  when  he  made  it,  and  from  that 
stand-point  its  language  should  be  read  and  ap- 
plied unless  its  uncertainty  prevents:  Tuxbury 
v.  French,  41  M.  7. 

207.  The  established  rules  governing  the 
construction  of  wills  should  not  be  departed 
from  for  new  views  of  policy,  or  because  of 
the  hardship  of  a  particular  case:  Fraser  v. 
Chene,  2  M.  81. 

208.  Courts  cannot  adopt  astute  construc- 
tions to  defeat  provisions  claimed  to  be  un- 
just: Toms  v.  Williams,  41  M.  653. 

209.  Substance  rather  than  form  must  be 
regarded  in  construing  wills ;  and  all  intend- 
ments must  be  made  to  prevent  a  partial  in- 
testacy: Ibid. 

210.  The  presumption  that  a  testator  means 
to  die  intestate  as  to  a  part  of  his  estate  will 
not  be  raised  where  the  will  does  not  naturally 
lead  to  that  inference:  Bailey  v.  Bailey,  25 
If.  185. 

211.  Wills  should  be  construed  if  possible 
in  favor  of  vesting  interests;  and  future  in- 
terests should  be  treated  as  vested  where  there 
is  any  present  interest  in  the  income  of  the 
property :  Toms  v.  Williams,  41  M.  652. 

212.  Such  a  construction  of  a  will  is  fa- 
vored in  law  as  conforms  the  distribution  there- 
under, as  nearly  as  the  language  will  permit, 
to  the  general  rule  of  inheritance,  and  regards 
equities  rather  than  technicalities :  Bivenett  v. 
Bourquin,  58  M.  10. 

213.  While  a  testator  may  perhaps  be  sup- 
posed to  have  a  reasonably  correct  idea  of  the 
condition  of  his  estate  at  the  time  of  making 
his  will,  it  cannot  be  presumed  that  he  expects 
his  circumstances  to  remain  unchanged  and 
that  he  disposes  of  his  property  on  that  theory : 
Kinney  v.  Kinney,  84  M.  250. 

214.  Judicial  tribunals  cannot  inquire  into 
a  testator's  hopes  and  expectations  as  to  what 
his  fortune  may  turn  out  to  be  when  his  will 
shall  take  effect  any  further  than  he  has  seen 
fit  to  express  them ;  where  he  has  clearly  ex- 
pressed a  wish  consistent  with  the  rules  of 
law,  they  must  give  it  effect ;  they  are  not  at 
liberty  to  surmise  that  his  real  wishes  were 
something  different :  Ibid. 

215.  A  will  is  often  made  when  death  is 
not  imminent,  and  each  a  will  may  well  pro- 
vide for  the  contingency  of  a  change  of  fort- 
one;  a  small-  but  certain  legacy  is  therefore 
proper  as  an  alternative  to  one  which  may 
be  large  and  may  be  worthless:  Ibid. 

216.  A  gift  by  will  cannot  be  defeated  by 


any  ambiguity  that  would  not  defeat  a  deed 
or  bill  of  sale:  Ibid. 

217.  Where  a  will  disposes  of  real  and  per- 
sonal property  in  the  same  terms  the  testa- 
tor's language  cannot  receive  one  construction 
for  one  class  of  property  and  another  for  the 
other,  unless  the  context  requires  it  to  be  dif- 
ferently construed:  Ireland  v.  Parmenter,  48 
M.681. 

218.  A  testator's  intent  to  forgive  a  debt 
due  him  from  a  legatee  should  be  clear  and 
unambiguous  to  warrant  that  construction: 
Baldwin  v.  Sheldon,  48  M.  580. 

210.  The  language  in  a  will  which  gives 
an  executor  his  authority  is  presumed  to  have 
been  made  with  reference  to  the  statutory 
provisions  relating  thereto,  and  must  be  con- 
strued as  if  it  embraced  those  provisions: 
Vernor  v.  Coville,  54  M.  281. 

220.  Intestacy  as  to  property  purporting  to 
be  disposed  of  by  will  is  a  question  of  con- 
struction for  the  court,  and  cannot  be  settled 
by  the  admissions  of  parties:  Turner's  Ap- 
peal, 48  M.  869. 

221.  The  supreme  court  cannot  revise  the 
construction  of  a  will  if  the  finding  below 
does  not  set  forth  the  facts  on  which  it  was 
based:  Tuxbury  v.  French,41  M.  7. 

222.  Dispositions  of  property  created  by 
mutual  benefit  associations  partake  of  the 
nature  of  testamentary  dispositions,  and  are  to 
be  governed  by  the  same  rules  of  construc- 
tion :  Union  Mutual  Assoc,  v.  Montgomery,  70 
M.  587. 

(b)  Description  of  persons. 

228.  Where  the  context  determines  the 
sense  in  which  the  word  "heirs"  is  used  in  a 
will,  effect  must.be  given  to  the  will  accord- 
ingly :  Hasoall  v.  Cox,  49  M.  485. 

224.  Where  a  testator,  who  at  the  time  of 
the  execution  of  his  will  and  at  the  time  of  his 
decease  had  a  sister  and  several  brothers  and 
a  nephew  and  nieces,  children  of  a  deceased 
brother,  living,  devised  his  lands  to  said  sister 
"  and  her  heirs,  forever,  and  in  failure  of  heirs 
to  the  children  of"  said  deceased  brother, 
held,  that  to  give  effect  to  the  plain  intent  of 
the  testator  the  word  "heirs"  should  be  con- 
strued to  mean  issue  of  the  body  of  the  sister 
living  at  the  time  of  her  decease;  and  that 
upon  her  death  without  issue  living,  the  lands 
went  to  the  said  children  of  the  deceased 
brother,  and  not  to  the  heirs  generally  of  the 
sister.  The  devise  to  the  sister  was  what  at 
common  law  would  be  an  estate-tail,  with  re- 
mainder over  to  the  children  of  said  deceased 
brother,  in  the  event  of  her  dying  without 
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such  issue;  and  this  was  a  valid  contingent 
limitation  under  H.  S.  §  5520:  OoodeU  v.  Hib- 
bard,  82  M.  47. 

225.  The  term  "  heir,"  as  generally  used, 
refers  to  one  who  takes  an  estate  of  inheritance 
himself:  Bailey  v.  Bailey,  25  M.  185. 

226.  The  word  "  heirs,"  though  technical, 
and  when  used  in  legal  instruments  more  or 
less  forcibly  presumed  to  have  its  technical 
meaning,  may  also  be  understood,  when  used 
in  common  speech  or  in  wills,  which  are  often 
informal  instruments,  to  mean  those  who 
come  in  any  manner  to  the  ownership  of  any 
species  of  property  by  reason  of  the  owner's 
death ;  and  it  may  include  a  testator's  wife, 
next  of  kin  and  legatees  as  well  as  those  who 
take  by  descent:  HasoaU  v.  Cox,  49  M.  485. 

227.  Where  a  childless  testator  gave  con- 
trol of  all  his  property  to  his  executors,  and 
by  the  chief  provisions  of  his  will  specified 
certain  distinct  bequests  to  his  wife,  leaving 
the  rest  of  his  property,  after  certain  minor 
bequests,  to  "  descend  to  his  lawful  heirs  ac- 
cording to  law,"  it  was  held  not  to  be  his 
intention  that  the  term  lawful  heirs  should 
include  his  wife  for  further  share  in  the  estate : 
Bailey  v.  Bailey,  25  M.  185. 

228.  A  testator  declared  that  all  the  resi- 
due of  his  estate,  after  all  charges  were  paid, 
should  be  divided  among  his  legal  heirs,  ac- 
cording to  the  laws  of  Michigan.  His  heirs 
at  law  would  be  identical  with  the  distributees 
of  his  estate,  and  oonsisted  of  his  wife,  a 
brother,  two  sisters,  and  the  five  children  of  a 
deceased  sister,  four  of  whom  were  males. 
He  also  provided  that  these  four  nephews 
should  receive  a  certain  farm  "in  full  of  all 
claims  they  might  have  as  heirs."  Held  that, 
notwithstanding  the  use  of  the  word  "  heirs," 
the  residue  should  be  divided  among  the  heirs 
at  law,  except  the  nephews,  according  to  the 
provisions  of  the  statute  of  distributions ;'  and 
that,  although  the  nephews  were  provided  for, 
the  niece  should  not  receive  the  full  share  to 
which  her  mother  would  have  been  entitled, 
but  only  what  she  would  have  received  if  her 
brothers  had  been  included  among  the  dis- 
tributees: Hawaii  v.  Cox,  49  M.  485. 

228.  Under  H.  S.  §  6379,  A,  and  B.  his 
wife,  adopted  a  child,  whose  mother,  C, 
joined  in  the  declaration  of  adoption.  B. 
dying,  the  child  returned  to  her  mother,  and 
on  application  by  A.  and  C.  the  probate  judge 
revoked  his  order  of  adoption.  Subsequently 
A  made  a  will  leaving  his  estate  to  his  "  law- 
ful heirs."  Held,  that  the  child  was  not  such 
an  heir  within  the  testator's  intention,  whether 
the  revocation  of  adoption  was  valid  or  not: 
Morrison  v.  Seuions,  70  M.  297. 


280.  A  testator  devised  a  life  estate  to  his 
widow,  remainder  to  his  children  "  now  liv- 
ing, or  who  may  be  at  the  time  of  her  de- 
cease," to  be  equally  divided.  All  his  children 
survived  him,  but  two  died  before  the  widow, 
and  one  left  a  widow  and  children.  Held,  that 
the  estate  in  remainder  vested  on  the  testator's 
decease,  and  that  the  heirs  at  law  of  the  de- 
ceased son  were  entitled  to  the  share  of  their 
ancestor:  Rood  v.  Hovey,  50  M.  895. 

231.  A  testator  gave  his  widow  an  estate 
for  life  in  his  entire  property,  and  added  a 
residuary  clause  providing  that  on  her  decease 
it  should  be  equally  divided  between  his  "  sur- 
viving children."  Held,  that  the  will  vested 
an  estate  in  all  the  children  surviving  at  his 
death,  and  that  the  heirs  at  law  of  any  child 
who  died  before  the  widow  were  entitled  to 
the  share  of  their  ancestor  unless  the  will  in- 
dicated otherwise:  Porter  v.  Porter,  50  M. 
456.    As  to  survivorship,  see  infra,  §  266. 

232.  A  will  which  provides  that, "  after  the 
death  of  testator's  daughter,  he  gives  her  chil- 
dren and  grand  children,"  etc,  contemplates 
descendants  then  unborn  who  shall  be  in  being 
at  the  time  of  the  daughter's  death :  Cheecer 
v.  Washtenaw  Circuit  Judge,  45  M.  6. 

233.  A  testator  devised  property  "to the 
surviving  children  of  [her]  brothers."  Held, 
that  she  meant  those  surviving  at  her  death, 
and  not  those  who  were  alive  when  the  will 
was  made :  EberU  v.  Eberts,  42  M.  404. 

234.  The  words  "if  y,ving"  and  "if  not 
living  "  in  a  bequest  refer1  to  living  at  the  time 
of  testator's  death:  Union  Mutual  Assoc  v. 
Montgomery,  70  M.  587. 

235.  A  woman  willed  her  property  to  her 
four  children  equally,  and  added  that  if  either 
died  before  she  did  her  estate  should  be 
"  divided  among  the  survivors  or  their  legal 
representatives,  share  and  share  alike."  One 
of  the  four  did  die  before  the  testator,  leaving 
two  children.  Held,  that  they  were  entitled 
to  the  share  of  their  mother:  Rivenett  v. 
Bourquin,  58  M.  10. 

236.  A  man  deeded  certain  property  to  one 
of  his  sons  in  consideration  that  the  son  should 
relinquish  all  right  to  any  of  his  estate  as  heir. 
Afterwards,  in  making  his  will,  he  set  apart  a 
fund  of  $7,000  for  the  support  of  his  wife  and 
infant  child,  and  further  provided  that  when 
the  child  should  become  of  age  he  should 
have  $2,000  of  the  fund  in  lieu  of  all  claims 
on  the  estate,  except  that  on  his  wife's  death 
he  should  have  a  distributive  share  of  the  re- 
maining $5,000  "with  the  rest"  of  the  testa- 
tor's heirs.  Held,  that  this  amounted  to  a  be- 
quest of  the  $5,000  to  the  whole  class  of  heirs, 

and  that  the  son  to  whom  the  deed  was  made 
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was  entitled  to  share :  Turner's  Appeal,  48  M. 
880. 

237.  A  will  provided  that  the  estate  should 
be  equally  divided  among  testator's  "lawful 
heirs,"  giving  the  name  of  eaoh  child,  but  not 
of  any  grandchild,  describing  the  grandchil- 
dren only  as  ' '  the  children  of  C.  B.,  deceased." 
Held,  that  the  grandchildren  together  took 
but  as  one  child :  Eyer  v.  Beck,  70  M.  179  (May 
11,  '88). 

(c)  The  estate  created. 

238.  A  will  contained  the  following  devise : 
I  give  and  bequeath  to  my  beloved  son,  G.  C, 
the  farm  I  now  reside  on,  for  and  during  his 
life-time,  with  all  the  appurtenances  thereon ; 
and  after  bis  decease,  then  the  right,  title  and 
appurtenances  of  the  aforesaid  farm  is  to  be- 
come the  property  of  the  said  G.  C's  male 
heirs.  Held,  that  G.  C,  by  the  will,  took  an 
estate-tail,  which  by  the  statute  of  1837  —  see 
H.  8.  §  6619  — changed  into  a  fee-simple: 
Fraser  v.  Ghent,  2  M.  81.  (The  rule  in  Shelly's 
case  is  now  abolished  in  this  state  by  H.  S. 
§6644.) 

239.  "Where  a  will  provided  that  the  testa- 
tor's sister,  who  was  named  as  a  devisee,  should 
support  her  mother  and  pay  to  certain  children 
a  specified  sum  within  a  week  after  the  testa- 
tor's death,  she  having  received  a  bequest  of 
personal  estate  also,  it  was  held  that  this  could 
not  prevail  to  enlarge  the  sister's  estate  in  the 
realty  against  tbe  clear  purpose  of  the  will: 
OoodeU  v.  Hibbard,  82  M.  47. 

240.  A  devisee's  interest  is  not  enlarged 
from  a  life  estate  to  a  fee  merely  by  the  fact 
that  the  terms  of  the  will  impose  the  burden 
of  maintaining  the  testator's  wife  upon  the 
devisees:  Gaukler  v.  Moran,  66  M.  868. 

241.  A  devise  of  lands  to  testator's  daugh- 
ter "during  her  natural  life-time,  and,  after 
her  death,  to  her  heirs  and  assigns  forever," 
to  have  and  to  hold  the  premises  above  de- 
scribed to  the  said  F.  during  her  natural  life 
and  afterwards  to  her  heirs  and  assigns  for- 
ever, gives  her  only  a  life  estate,  with  remain- 
der to  her  heirs:  Ibid. 

242.  A  devise  of  property  for  the  devisee's 
natural  life,  with  authority  to  dispose  of 
enough  for  his  support,  if  the  use  of  it  should 
be  insufficient,  gives  only  a  life  estate  with 
conditional  power  of  disposal.  And  so  long 
as  any  money  bequeathed  by  the  will  is  avail- 
able for  the  devisee's  support,  the  real  prop- 
erty cannot  be  sold  for  that  purpose :  Morford 
v.  Dieffenbacker,  54  M.  594. 

243.  A  widow  who  was  made  life  tenant 
of  the  real  estate  and  co-executrix  with  an- 
other was  charged  by  the  will  with  removing 


the  bodies  of  the  testator's  former  wife  and 
family  from  where  they  were  buried  to  his 
place  of  interment.  There  was  no  provision 
in  the  will  for  defraying  the  expenses  of  the 
removal.  Held,  that  it  not  appearing  that 
there  was  not  sufficient  personal  property  to 
pay  the  costs  of  removal,  and  the  widow  not 
being  sole  executrix,  her  life  estate  was  not 
enlarged  into  a  fee:  Curtis  v.  Fowler,  66  M. 
696. 

244.  The  testator  devised  to  his  wife  all  his 
real  estate,  to  remain  to  her  use  and  benefit 
while  she  should  remain  a  widow,  it  at  her 
decease  to  be  and  remain  to  his  daughter's  use 
and  benefit.  Held,  that  the  daughter  took 
the  remainder  of  the  real  estate  on  the  death 
of  the  wife,  and  that  her  estate  prior  thereto 
was  an  estate  of  expectancy  as  of  tbe  date  of 
the  testator's  death,  under  H.  S.  §  6657:  Ibid. 

245.  Where  a  will  indicates  that  the  tes- 
tator's intention  was  to  confer  upon  his  wife 
an  absolute  estate  in  all  bis  real  and  personal 
property,  the  clause,  "  And  after  the  death  of 
my  said  wife,  it  is  my  will  that  my  estate, 
real,  personal  and  mixed,  that  shall  remain, 
should  be  distributed  in  manner  following," 
etc.,  was  held  to  be  intended  simply  as  the  ex- 
pression of  a  wish  as  to  the  distribution  of  any 
possible  unspent  remainder,  and  not  to  affect 
the  unconditional  gift  and  power  of  disposi- 
tion already  granted  to  the  wife:  Jones  v. 
Jones,  25  M.  401. 

246.  Whether  a  will  whereby  the  testator 
gives  to  his  wife  all  his  estate  "  during  her 
natural  life,  for  her  use,"  but  after  her  death 
gives  to  others  "  what  may  be  left "  of  his 
estate  after  her  death,  conveys  to  the  wife  a 
life  estate  only  in  the  property,  or  whether  it 
does  not  rather  confer  upon  her  full  power  of 
final  disposal  and  confine  the  limitation  over 
to  such  as  she  may  see  fit  to  leave  undisposed 
of  at  her  death,  quere:  Sutphen  v.  Ellis,  86  M. 
446. 

247.  Whether  an  absolute  bequest  of  a 
specific  mortgage  to  testator's  wife,  and  a  fur- 
ther bequest  of  the  residue  of  the  mortgage 
to  a  son  after  her  death,  does  not  transfer 
to  the  wife  an  entire  and  absolute  interest, 
instead  of  a  life  interest  merely,  or  a  partial 
or  qualified  one,  quere.  But  assuming  that 
it  conveyed  a  qualified  interest  only,  leav- 
ing a  contingent  interest,  or  a  possibility  of 
benefit,  in  the  son,  the  widow  would  be  en- 
titled to  the  possession  of  the  securities,  and 
to  bring  suit  upon  the  same  to  enforce  collec- 
tion thereof.  She  was  immediate  legatee  of 
the  specific  property,  with  the  right  to  con- 
sume the  whole  if  she  desired:  Proctor  V, 
Robinson,  86  M.  286. 
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248.  A  devise  of  an  estate  in  remainder  to 
a  woman  on  condition  of  her  ceasing  to  live 
with  her  husband,  the  property  to  go  to  an- 
other if  she  continues  to  live  with  him  until 
her  death,  gives  an  estate  clear  of  conditions. 
It  provides  for  a  forfeiture  on  breach  of  con- 
dition, but  does  not  state  a  condition  prece- 
dent: Conrad  v.  Long,  88  M.  78. 

249.  An  estate  cannot  vest  and  lapse  from 
time  to  time  according  to  circumstances :  Ibid. 

250.  A  devise  of  the  rents,  profits  and  in- 
come of  lands  to  the  widow  during  her  life, 
so  long  as  she  should  remain  a  widow,  is  con- 
strued to  convey  an  estate  for  life  on  condi- 
tion that  she  did  not  marry:  Mandlebaumv. 
McDonell,  29  M.  78. 

251.  An  absolute  and  exclusive  devise  of 
the  proceeds  of  lands  when  sold,  with  no  pro- 
vision whereby  any  other  person  should  in 
any  event  have  any  right  or  interest  therein, 
and  subject  only  to  a  life  estate  in  the  widow 
of  the  devisor,  is  held  to  be  in  legal  effect  a 
devise  of  the  remainder  in  fee:  Ibid. 

262.  A  mother  left  to  her  daughter,  who 
was  her  sole  heir  at  law,  certain  property 
which  certain  other  persons  were  to  take  in 
case  the  daughter  died  childless  in  her  minor- 
ity, as  she  did.  Held,  that  the  devise  to  the 
daughter  was  conditional,  and  therefore  did 
not  carry  the  same  interest  which  she  would 
have  taken  as  heir  at  law,  and  that  the  estate 
never  vested  in  the  daughter:  Plant  v.  Weeks, 
89  M.  117. 

253.  A  devise  of  an  estate  in  trust,  provid- 
ing that  one-half  of  the  income  shall  be  paid 
to  testator's  son  and  one-half  to  his  daughter 
for  life,  is  a  devise  to  each  in  severalty  of  a 
life  estate  in  half  the  property:  Palms  v. 
Palms,  68  M.  866. 

(d)  Powers  in  trust. 

264.  A  will  directing  executors  to  sell  real 
estate  to  the  best  advantage  and  invest  the 
proceeds  is  a  general  power  in  trust,  and  au- 
thorizes sale  without  probate  license :  Battelle 
v.  Parks,  2  M.  681 ;  King  v.  Merritt,  67  M.  194 
(Oct  18,  '87). 

256.  "Where  a  will,  after  making  gifts  that 
embraced  the  whole  estate,  appointed  two 
persons  "as  executors  to  sell  and  dispose  of 
all  my  estate  and  carry  out  the  provisions  of 
my  last  will,"  etc.,  it  was  held  that  the  execu- 
tors had  power,  without  probate  license,  to 
sell  real  estate,  if  necessary,  to  pay  debts  and 
legacies:  Tracy  v.  Murray,  49  M.  86. 
'  266.  A  particular  will  was  held  to  invest 
executors  with  an  active  trust,  and  to  author- 
ize them  to  sell  lands,  control  and  invest  the 


proceeds,  and  use  them  for  the  benefit  of  the 
cestui  que  trust:  Baddon  v.  Hemingway,  89 
M.  616. 

257.  A  will  empowering  two  executors  to 
sell  and  convey  real  estate  warrants  a  sale 
made  by  one  if  the  other  has  renounced  the 
trust:  Vernor  v.  Coville,  64  M.  281. 

(e)  Particular  devises  and  bequests. 

268.  A  will,  after  devising  the  real  estate 
of  the  testator,  contained  the  following  clause: 
"  It  is  my  will  that  all  my  furniture  and  prop- 
erty be  in  common  to  my  beloved  wife  Eliza- 
beth and  daughter  Jane,  so  long  as  they  live 
and  keep  house  together,  and  that  whenever 
they  separate  or  break  up  housekeeping  that 
the  furniture  be  divided  between  them  at 
their  own  discretion,  and  the  stock  of  cattle 
to  be  given  up  to  my  beloved  wife  Elizabeth, 
for  her  sole  use  and  behoof. "  Held,  that  a 
claim  which  the  testator  had  against  the  Chip- 
pewa Indians,  and  which  was  allowed  and 
paid  over  to  the  executor  under  a  treaty  con- 
cluded after  the  testator's  death,  did  not  pass 
under  the  will  to  the  widow  and  daughter: 
Jameson's  Appeal,  1  M.  99. 

259.  A  will  provided  for  sales  of  the  real 
property  and  for  a  distribution  of  the  proceeds 
by  the  executors,  without  stating  who  should 
make  the  sales,  though  it  clearly  expressed 
the  intent  to  debar  the  devisees  to  whom  the 
proceeds  were  to  be  paid  from  making  them. 
Held  to  confer  the  power  of  sale  as  a  naked 
power,  without  estate  or  interest,  upon  the 
executors,  but  not  to  invest  any  estate  or  title 
in  them ;  under  such  a  will  the  title  must  have 
vested  in  the  meantime  either  in  the  heirs  at 
law  of  the  devisor  or  in  the  devisees  named 
in  the  will:  Mandlebaum  v.  McDonell,  89 
M.78. 

260.  A  clause  in  a  will  giving  testator's 
wife  so  much  of  his  property,  real  and  per- 
sonal, as  is  allowed  by  law  to  widows  in  cases 
where  no  will  is  made,  or  in  lieu  of  personal 
property  allowed  her  by  law,  $600  to  be  taken 
by  her  in  case  she  so  elect  in  lieu  of  said  personal 
property,  is  held  not  to  be  ambiguous,  and  it 
is  construed  so  as  to  give  effect  to  the  apparent 
intent  manifest  in  it.  The ' '  personal  property 
allowed  by  law,"  to  which  the  sum  of  $600  is 
made  an  alternative,  refers  to  the  specific 
property  to  the  value  of  $460  which  by  law 
the  widow  is  allowed  to  select :  Kinney  v.  Kin- 
ney, 84  M.  260. 

261.  A  testator  began  his  will  with  the 
words:  "To  my  wife  the  provision  made  for 
by  the  statutes  of  this  state  I  deem  sufficient, " 
and  after  providing  sundry  legacies  to  others 
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be  added  a  clause  giving  to  his  eon  "  all  the 
residue  of  my  estate  after  paying  the  above 
bequests,  legacies  and  my  debts  and  the  ex- 
penses of  settling  my  estate."  Held,  that  he 
meant  to  give  his  wife  what  she  would  have 
received  if  he  had  died  intestate:  Kelly  v.  Rey- 
nolds, 89  M.  464. 

262.  A  devise  of  stores  attached  to  the  free- 
hold and  forming  a  part  of  realty  also  belong- 
ing to  the  testator  covers  the  ground  on  which 
they  stand:  Toms  v.  Williams,  41  M.  1563. 

263.  A  will  required  the  executors  to  put 
up  a  building  on  certain  land,  and  provided 
that,  "  should  it  become  necessary  to  sell  real 
estate  for  the  purpose  of  building,"  they  might 
sell  certain  other  specified  premises.  The  lot 
and  buildings  were  to  go  to  the  testator's 
grandson,  but  in  case  the  latter  died  under 
eighteen,  "  all  the  real  estate "  was  to  go  to 
the  testator's  brother.  The  grandson  died  at 
the  age  of  fifteen,  and  his  administrator 
claimed  a  quantity  of  personalty,  not  specific- 
ally bequeathed  by  the  will,  as  belonging  to 
the  estate  of  his  intestate  as  his  grandfather's 
sole  heir  at  law.  Held,  that  the  will  evidently 
intended  that  this  residuum  of  personalty  was 
to  be  used  in  building  the  stores,  and  that  it 
therefore  went  with  the  lot  on  which  they 
were  to  be  put  up,  to  the  testator's  brother : 
Allen  v.  Stead,  88  M.  766. 

264.  A  man  bequeathed  to  his  wife  his 
house  and  all  his  personal  property  "  to  her 
sole  use  forever."  His  will  also  provided  that 
she  should  have  the  use  of  all  his  moneys  dur- 
ing her  natural  life;  that  after  her  death  a 
specified  legatee  should  have  $600  out  of  any 
money  that  she  might  have  at  her  death ;  and 
finally  that  residues  of  the  money  should  be 
divided  among  certain  other  legatees.  There 
was  a  mortgage  among  his  assets  which  it  was 
agreed  should  be  considered  as  money.  Held, 
that  the  widow  was  entitled  to  the  possession 
and  management  of  the  fund  represented  by 
the  mortgage.  It  seems  also  that  the  word 
"  use"  in  the  will  does  not  mean  interest,  but 
enjoyment:  Patterson  v.  Stewart,  88  M.  402. 

266.  A  testator  provided  for  the  disposition 
of  a  certain  bequest  to  his  wife  "  in  case  of  her 
death  before  his  estate  was  settled."  Held,  that 
the  settlement  meant  was  the  stage  of  proceed- 
ings when  the  funeral  expenses,  debts  and 
legacies  had  been  paid  and  nothing  remained 
but  to  divide  the  residue :  Calkins  v.  Smith's 
Estate,  41  M.  409. 

266.  A  devise  to  the  minor  children  of  a 
specified  person  or  to  the  survivors  of  them 
of  the  net  accumulations  of  a  fixed  fund  of 
realty  and  personalty  to  be  paid  to  them  an- 
nually after  the  youngest  reached  majority 


until  a  certain  date,  the  entire  estate  being 
in  trust  till  then  for  the  purpose  of  freeing  it 
from  an  encumbrance,  and  to  be  then  turned 
over  to  the  devisees  as  tenants  in  common, 
was  held  to  create  a  present  vested  estate  in 
the  legatees;  to  contemplate  survivorship  at 
the  testatrix's  death,  and  not  that  the  last  Bur- 
vivor  should  take  the  whole  estate  to  the  ex- 
clusion of  the  descendants  of  the  other  lega- 
tees ;  and  in  effect  to  give  to  the  same  devisees 
the  entire  present  and  future  beneficial  estate 
subject  to  certain  distinct  and  independent 
trusts  for  retaining  the  income  during  their 
minority  and  for  finally  freeing  the  estate, 
which  were  also  for  their  benefit:  Toms  v. 
Williams,  41  M.  662. 

267.  A  man  devised  to  one  of  his  daughters 
the  S.  f  of  the  S.  i  of  the  S.  i  of  a  specified 
quarter  section,  and  further  described  it  as  con- 
taining fifteen  acres,  and  as  being  fifteen  rods 
wide  by  one  hundred  and  sixty  long.  There 
was  a  similar  devise  to  another  daughter,  and 
another  was  to  have  a  strip  twelve  and  one- 
half  rods  wide,  and  containing  twelve  and  one- 
half  acres.  There  were  three  remaining  daugh- 
ters, who  were  to  receive  the  residue,  share  and 
share  alike.  The  actual  quantity  in  each  of 
the  first  devises,  according  to  the  first  clause 
in  the  descriptions,  would  be  thirty  acres ;  but 
if  they  were  construed  as  giving  thirty  acres 
each,  there  would  have  been  no  residue  for 
the  last  three  devisees.  Held,  that  they  cov- 
ered only  fifteen  acres:  Tewksbury  v.  French, 
44  M.  100. 

268.  A  clause  in  a  will  described  certain 
property  as  "  being  the  same  land  on  which 
the  said  Sidney  Tewksbury  now  lives."  It 
seems  that  such  a  description  does  not  neces- 
sarily cover  the  entire  tract  within  the  enclos- 
ure: Ibid. 

269.  A  man  devised  certain  real  estate  to 
two  nephews,  to  be  sold  when  they  became  of 
age  and  the  proceeds  to  be  equally  divided  be- 
tween them;  but  he  also  provided  that  his 
wife  was  to  have  control  of  the  property  until 
they  became  of  age.  Held,  that  she  was  to 
have  meanwhile  the  exclusive  and  beneficial 
right  of  enjoyment:  Hogan  v.  Hogan,  44  M. 
147. 

270.  A  testator  devised  all  his  property  to 
his  wife,  who  was  to  pay  his  debts.  The  next 
clause  was  as  follows:  "  The  half  of  the  resi- 
due after  her  decease  to  be  paid  to  my  two 
sisters  in  Scotland,  share  and  share  alike;  if 
either  should  die  before  my  wife's  death,  then 
the  other  to  have  the  full  half;  if  both  should 
be  dead,  then  let  it  be  divided  between  their 
nearest  heirs ;  the  other  half  to  be  disposed  of 
as  my  wife  may  direct"  Held,  that  the  widow 
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took  tbe  entire  estate,  and  that  the  will  con- 
templated that  if  she  sold  it  and  did  not  use 
all  the  proceeds  during  her  life,  one-half  of  the 
proceeds  should  be  paid  to  his  sisters  or  their 
heirs,  and  the  other  should  be  disposed  of  as 
the  widow  should  direct:  Weir  v.  Michigan 
Stove  Co.,  44  M.  606. 

271.  A  woman  devised  to  her  husband  the 
undivided  half  of  certain  descriptions  of  land, 
referred  to  as  "containing  240  acres,"  and 
she  made  the  devise  subject  to  a  right  re- 
served by  her  grantor  to  occupy  one-half  of 
the  dwelling-house  thereon.  She  devised  the 
other  undivided  half  to  her  children.  The 
descriptions  were  according  to  the  govern- 
ment subdivisions,  but  embraced  only  140 
acres,  which  was  only  a  part  of  the  140  acres 
actually  granted  to  her  in  one  compact  body, 
and  no  other  disposition  was  made  of  the  rest 
of  this  grant.  The  dwelling-house  was  not 
upon  the  140  acres  devised.  Held,  that  the 
testator's  evident  intent  was  to  devise  the 
entire  340  acres:  WaMron  v.  Waldron,  45  M. 
850. 

272.  Where  a  will  merely  designated  cer- 
tain persons  as  executors,  employing  no  words 
of  grant  or  devise  to  indicate  a  purpose  that 
any  estate  should  pass  to  or  be  vested  in  them, 
and  the  only  powers  conferred  upon  them  be- 
yond those  of  executors  were  that  they  should 
have  the  "  control  and  direction  of  "  testator's 
son,  and  should  determine  the  ultimate  dispo- 
sition of  the  estate  by  the  judgment  they 
should  form  and  express  upon  the  son's  past 
and  probable  future  conduct,  held,  that  no 
trust  was  thus  created,  and  that  the  legal  title 
was  left  to  descend  according  to  the  rules  of 
law :  Rock  River  Paper  Mill  Co.  v.  Fitk,  47 
M.213. 

273.  A  provision  in  the  will  for  the  son's 
dying  without  issue  meant  his  dying  without 
issue  after  it  had  been  determined  by  the 
executors,  as  provided  by  the  will,  that  the 
conduct  and  promise  of  the  son  were  unsatis- 
factory, and  that  determination  having  never 
been  made,  and  the  son  remaining  owner  at 
the  time  of  his  death,  the  estate  passed  under 
the  will  of  the  son  to  his  devisee:  Ibid. 

274.  Where  a  will  disposed  of  realty  after 
the  decease  of  testator's  wife,  but  made  no 
express  directions  concerning  its  disposal  dur- 
ing her  life,  held,  that  if  to  that  extent  an  in- 
testacy it  would  during  that  period  pass  to 
the  person  or  persons  entitled  to  hold  it  in 
case  there  had  been  no  will;  and  as  the 
widow  —  there  being  no  descendants  —  was 
entitled  to  possession  during  life  of  intestate 
lands,  the  life  estate  belonged  to  her.  Whether 
such  an  intent  could  not  be  gathered  also  from 


the  will,  quere:  Langrick  v.  Oospel,  48  M. 
185. 

275.  An  annuity  of  $50  required  to  be  pay- 
able monthly  out  of  any  money  which  should 
come  into  the  hands  of  the  executors  by  their 
right  as  executors  construed  to  mean  $50  a 
month,  and  not  $50  a  year,  and  made  charge- 
able on  the  entire  personalty  of  deceased,  so 
that  as  to  that  there  was  no  intestacy :  Ibid. 

276.  A  will  declared  that  "all  the  forego- 
ing legacies  are  intended  and  declared  to  be 
for  the  individual  estate  of  the  said  legatees, 
exclusive  of  any  indebtedness  to  me  at  this 
date  or  others."  Held,  that  this  did  not  re- 
lease legatees  from  any  indebtedness  due 
to  testator:  Baldwin  v.  Sheldon,  48  M.  580. 

277.  A  devise  of  a  f  arm,  saying  that  devisee 
is  to  have  it  on  same  terms  as  devisor  bought 
it  on,  except  that  he  is  not  to  pay  any  interest 
on  tbe  mortgage  thereon  after  devisor's  death, 
does  not  require  him  to  pay  interest  accruing 
before  or  after  such  death :  Enders  v.  Enders, 
49  M.  182. 

277a.  A  bequest  to  D.  of  a  seventh  part  of 
the  residuary  estate,  such  share  to  be  ascer- 
tained by  deducting,  valuing  it  at  $6,000,  cer- 
tain property  specifically  bequeathed  to  D.,  is 
not  ambiguous,  and  D.'s  share  is  found  by  in- 
cluding $6,000  with  the  balance  of  the  estate 
not  specifically  bequeathed,  and  dividing  tbe 
total  into  sevenths;  if  one-seventh  exceeds 
$16,000,  D.  takes  the  difference;  if  not,  the 
remainder — leaving  out  the  $6,000 — belongs 
to  the  residuary  legatees:  Mann  v.  Hyde,  71 
M.  —  (July  11,  '88). 

277b.  Where  one  of  the  seven  parts  into 
which  the  residuary  estate  is  divided  is  as- 
signed to  EL,  Mrs.  H.  and  their  son  "  in  equal 
terms  to  each  of  the  three."  the  share  of  Mrs. 
H.,  she  dying  before  testator,  does  not  lapse, 
but  the  entire  one-seventh  goes  to  H.  and  the 
son:  Ibid. 

277o.  A  bequest  to  testator's  sister-in-law 
who  died  before  him  lapsed,  there  being  noth- 
ing in  the  will  requiring  her  to  be  treated  as 
a  blood  relation ;  H.  S.  §  5812  does  not  apply : 
Ibid. 

278.  A  will  giving  to  the  testator's  wife  all 
his  real  estate,  lands,  tenements,  etc.,  to- 
gether with  all  his  chattels,  personal  moneys, 
credits,  etc.,  that  shall  remain  after  discharg- 
ing his  legal  debts ;  to  have  and  hold  the  same 
in  sole  possession  and  to  enjoy  the  sole  use  and 
benefit  thereof  during  the  term  of  the  legatee's 
natural  life;  provided,  that  any  heir  after- 
wards born  shall  receive  out  of  such  property 
or  out  of  its  proceeds  or  annual  income  all 
needful  and  proper  support,  maintenance  and 
education  during  minority,  and  shall  at  age 
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receive  half  the  property,  or  the  whole  if  the 
legatee  named  be  dead,  is  held  (1)  to  dispose 
of  the  entire  estate,  real  and  personal,  with- 
out leaving  any  portion  to  be  dealt  with  under 
the  statute  of  descents  or  of  distribution;  (2) 
to  bestow  it  absolutely  upon  the  wife  and  ex- 
pected children :  Chambers  v.  Shaw,  52  M.  18. 

279.  A  testator  left  his  wife  all  the  per- 
sonal property  "  belonging  to  or  used  in  con- 
nection with  "  his  farm  and  being  thereon  at 
the  time  of  his  death,  to  be  used  by  her  until 
his  youngest  son  came  of  age,  it  being  his  in- 
tention to  keep  it  in  their  hands  until  all 
should  die.  Held,  with  some  hesitation,  that 
the  proceeds  of  wheat  that  was  in  his  barn 
when  he  died  belonged  to  his  residuary  lega- 
tees: Kempfs  Appeal,  58  M.  852. 

280.  A  fund  provided  for  the  "  support " 
of  a  person  cannot  be  appropriated  to  the 
building  or  completion  of  a  dwelling  place : 
Morford  v.  ZHeffenbacker,  54  M.  594 

281.  A  wife  who  had  a  separate  estate 
when  she  was  married  made  her  husband, 
who  was  an  insolvent  debtor,  the  executor  of 
her  will,  in  which  she  provided,  after  making 
other  bequests,  that  he  should  have  the  use  of 
the  remainder  during  his  life-time,  and  that 
on  his  death  it  was  to  be  divided  as  directed. 
It  was  to  be  kept  invested,  and  no  encroach* 
mcnt  was  to  be  made  upon  the  principal  ex- 
cept in  emergencies.  Held,  that  this  will 
created  a  trust  for  the  husband's  benefit,  and 
that  the  fund  was  beyond  the  reach  of  a  cred- 
itor's bill  against  the  husband :  Cummings  v. 
Corey,  58  M.  494. 

282.  A  woman  devised  to  her  grand- 
daughter a  life  interest  in  her  estate,  re- 
mainder to  the  issue  of  such  devisee,  but 
should  the  latter  die  without  issue  the  estate 
was  to  pass  in  equal  shares  to  the  devisor's 
brothers  and  sisters,  and  if  any  of  them  should 
have  died  his  share  was  to  be  equally  divided 
between  his  children.  The  grand-daughter 
died  without  issue,  but  before  she  died  the 
only  child  of  a  deceased  brother  of  the  devisor 
died,  leaving  a  will  in  which  he  disposed  of 
all  the  estate  of  which  he  should  die  possessed. 
Held,  that  whether  this  will  did  or  did  not 
cover  his  contingent  chance  or  interest  under 
the  devise  in  question,  such  interest  was  de- 
termined by  his  death,  and  his  will  conveyed 
no  share  of  the  original  estate :  Fitzhugh  v. 
Toumsend,  59  M.  427. 

288.  A  bequest  to  executors  of  a  sufficient 
sum  of  money  in  trust,  to  be  by  them  invested 
in  the  best  government  bonds  to  the  amount 
of  $75,000,  one-third  of  which  —  $25,000 
worth  —  shall  be  at  once  given  to  my  said 
wife,    .    .    .    the  remaining  $50,000  worth  to 


be  held  in  trust,"  etc.,  requires  a  purchase  of 
bonds  to  the  face  value  of  $75,000 :  Wimer  v. 
Kleinhant,  69  M.  807. 

284.  A  man  devised  certain  lands  to  his 
wife,  and  in  a  further  provision  of  his  will  de- 
vised the  same  lands  to  his  children  after  the 
decease  of  his  wife.  Another  clause  devised 
them  to  his  wife  "  during  her  natural  life." 
He  then  disposed  of  "all  the  residue  of  [his] 
estate,  real,  personal  and  mixed,  ...  to 
have  and  to  hold  the  same  to  ber  use  and  ben- 
efit during  her  natural  life,  and  then  to  be  di- 
vided equally  between  [his  children]  or  their 
heirs."  Held,  that  after  the  wife's  death 
whatever  remained  passed  immediately  to  the 
children  and  not  to  the  wife's  administrator: 
Ireland  v.  Parmenter,  48  M.  681. 

286.  A  testator,  after  specifying  a  number 
of  legacies,  bequeathed  the  whole  of  his  estate 
to  two  certain  persons  as  executors,  in  trust 
for  the  payment  by  them  of  debts,  expenses 
and  legacies.  The  trust  duties  related  to  the 
distribution  of  the  estate  and  were  not  sub- 
stantially different  from  those  of  executors. 
To  one  of  the  executors  be  had  made  a  specific* 
bequest.  He  also  empowered  them  to  employ 
a  certain  person  as  counsel.  He  afterward, 
by  codicil,  revoked  the  specific  bequest  to  the 
executor  and  appointed  in  bis  stead  the  person 
named  as  counsel,  adding  that  it  was  his  in- 
tention to  so  change  his  will  that  the  super- 
seded executor  should  not  receive  any  legacy 
or  benefit  whatever  by  virtue  thereof.  Held, 
that  this  revoked  also  his  appointment  as 
trustee,  and  substituted  the  later  appointee  to 
perform  the  trust  duties  in  his  place :  Palmer 
v.  Keam,  54  M.  617. 

286.  A  man  after  deeding  some  land  to  one 
of  his  sons  in  consideration  of  the  latter's  re- 
linquishing all  claims  of  inheritance  made  a 
will  in  which  his  wife  and  another  son  were 
the  only  legatees  specifically  named.  He  pro- 
vided that  his  wife  should  have  the  use  of 
$7,000  until  this  son  became  of  age,  when  the 
son  was  to  have  $2,000  of  it.  When  the  mother 
died  the  remaining  $5,000  was  to  revert  to  the 
estate  and  the  son  was  to  share  in  it  "  with  the 
rest  of  my  heirs,"  Held,  that  this  clause  prac- 
tically revoked  the  former  arrangement  by 
which  the  other  son  was  excluded  from  any 
right  of  the  inheritance,  and  entitled  him  not 
only  to  a  share  in  the  $5,000  but  in  any  surplus 
for  disposition :  Turner's  Appeal,  52  M.  898. 

VIII.   VALIDITY  OF  PBOYI8IONS. 

(a)  In  general. 

287.  The  courts  will,  if  possible,  sustain  a 
will  where  there  is  no  doubt  of  the  testator's 
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sanity  and  competency,  and  that  it  was  exe- 
cuted without  duress  or  undue  influence: 
Palms  v.  Palme,  68  M.  855. 

288.  The  general  intent  of  a  testator  may 
be  sustained  by  cutting  off  a  void  trust  which 
is  separable  from  valid  trusts  and  dispositions 
and  is  not  an  essential  part  of  the  general 
scheme:  Ibid. 

289.  A  power  maybe  created  by  will:  Bat- 
telle  v.  Parks,  2  M.  581. 

290.  Whatever  a  testator  might  do  in  life 
he  may  leave  trustees  to  do:  Toms  v.  Williams, 
41  M.  553. 

291.  Municipal  corporations,  cities  and  vil- 
lages may  take  money  bequests  for  educa- 
tional purposes;  a  bequest  to  a  village  of 
money  to  be  used  in  erecting  a  building  to  be 
used  as  a  high  school  and  to  be  suitable  for 
that  purpose,  held  valid :  Hatheway  v.  Sackett, 
82  M.  97. 

292.  A  bequest  to  a  school-district  board 
named,  and  its  successors,  in  trust  to  invest  at 
interest,  and  expend  the  interest  annually  for 
purchasing  and  adding  to  a  school  library 
such  books  as  will  be  suitable  for  people  of  all 
ages  and  classes  in  the  district,  and  so  used  by 
them  under  proper  rules  and  regulations  as 
shall  best  promote  the  interests  of  education, 
general  literature  and  morality,  is  a  valid  be- 
quest: Maynard  v.  Woodward,  86  M.  428. 

293.  A  devise  of  lands  cannot  be  made  to 
an  unincorporated  society  by  .name:  Tieknor's 
Estate,  18  M.  44. 

294.  But  a  bequest  of  money  generally, 
and  not  upon  permanent  uses,  to  an  unincor- 
porated association  capable  of  clear  identity, 
is  valid :  Ibid. 

295.  The  object  of  C.  L.  1857,  §§  2082-2034 
(repealed  in  1867),  concerning  bequests,  etc., 
to  religious  societies,  etc.,  was  the  restriction 
and  regulation  of  religious  bodies  here,  within 
the  legislative  control  of  this  state,  and  did 
not  embrace  foreign  associations  not  under- 
taking to  exercise  their  peculiar  functions 
within  the  state  as  if  lawfully  incorporated 
within  it :  Ibid. 

296.  The  receipt  of  money  under  a  will, 
and  the  institution  of  legal  proceedings  to  re- 
cover it,  held  not  to  be  regarded  as  the  exer- 
cise of  corporate  franchises  such  as  were  for- 
bidden by  said  statute  to  any  but  domestic 
corporations;  foreign  corporations,  therefore, 
were  entitled  to  recover  bequests  made  in 
their  favor  by  a  testator  in  this  state:  Ibid. 

297.  G  L  1857,  §  2082  (repealed  in  1867), 
concerning  devises,  etc.,  to  institutions  "con- 
nected with  "  religious  bodies,  did  not  mean 
necessarily  an  organic  connection  by  charter, 
but  denoted  any  relation,  organic  or  conven- 


tional,  by  which   one    society  is   linked  or 
united  to  another:  Allison  v.  Smith,  16  M.  405. 

(b)  Conditions. 

298.  Conditions  are  not  favored  when  they 
defeat  estates,  and  should  not  be  subject  to 
continuance  at  the  option  or  through  the  mis- 
conduct or  neglect  of  others  than  the  benefi- 
ciaries where  any  other  conclusion  is  reason- 
able: Calkins  v.  Smith's  Estate,  41  M.  409. 

299.  A  stipulation  in  a  will  for  the  separa- 
tion of  husband  and  wife  as  a  condition  to  the 
enjoyment  of  an  estate  is  void  as  against 
public  polioy :  Conrad  v.  Long,  88  M.  78. 

300.  A  husband  devised  lands  to  his  widow 
to  go  to  his  children  in  case  of  her  death  or 
marriage.  In  ejectment  by  the  children, 
claiming  under  devise  by  their  father  and  by 
deed  from  their  mother,  it  was  held  immate- 
rial whether  this  limitation  was  valid  or  not; 
or,  if  valid,  whether  it  was  in  the  nature  of  a 
mere  condition  that  could  be  forfeited  only  by 
entry  of  the  heirs,  or  a  conditional  limitation 
that  determined  the  estate  and  passed  it  over 
to  the  heirs  ipso  facto  upon  the  widow's  mar- 
riage. If  valid  and  simply  in  the  nature  of  a 
condition  subsequent  so  that  the  widow  could 
continue  to  hold  until  entry  should  be  made 
for  its  forfeiture,  her  conveyance  would  have 
divested  her  of  that  right  and  vested  it  in 
plaintiffs  as  completely  as  entry.  If  in  the 
nature  of  a  conditional  limitation,  no  entry 
was  necessary,  but  her  estate  terminated  and 
vested  in  her  heirs  immediately  upon  her 
marriage.  The  devise  to  the  widow  being  in 
either  case  a  life  estate  only,  it  was  merged 
in  the  fee  when  it  became  vested  in  the  own- 
ers of  the  fee  subject  only  to  their  less  estate. 
If  the  condition  or  conditional  limitation  was 
void,  the  widow  became  absolute  owner  of  a 
life  estate,  to  which  only  the  real  estate 
owned  by  the  heirs  was  subject,  and  ber  con- 
veyance transferred  the  life  estate  to  the  heirs 
and  it  merged  in  the  fee:  Ryder  v.  Handera, 
80  M.  886. 


(o)  Restraint*  upon  alienation,' 
petuities;  accumulations. 


per- 


301.  Provisions  in  restraint  of  alienation 
are  not  to  be  favored :  Walton  v.  Torrey,  H. 
259. 

302.  The  provision  in  a  will  that  the  es- 
tate shall  remain  undivided  until  the  youngest 
of  the  devisees  becomes  of  the  age  of  twenty- 
one  years  is  not  such  a  limitation  as  will  in- 
hibit any  one  of  the  devisees  from  conveying 
his  interest  in  the  premises:  Ibid. 
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803.  Where  a  will  provided  that  each  dis- 
posal of  real  estate  made  by  it  should  only  be 
for  the  use  and  benefit  of  the  persons  in  whose 
favor  it  was  made,  his  or  her  life  lasting ;  that 
no  parcel  of  the  real  eBtate  should  be  sold  or 
alienated  in  any  manner;  but  after  the  de- 
cease of  those  several  persons  to  whom  shares 
or  parcels  of  the  estate  were  assigned,  said 
shares  should  remain  for  the  use  and  benefit 
of  the  descendants  of  him  or  her  to  whom  a 
share  had  been  assigned,  their  lives  lasting, 
and  so  on ;  and  in  case  of  demise  without  pos- 
terity, the  said  share  should  accrue  to  the  use 
and  benefit  of  the  owners  being  of  the  testa- 
tor's relations  or  descendants,  their  lives  last- 
ing, of  the  next  share  or  shares,  and  so  on,  as 
long  as  any  posterity  should  exist,  and  in  case 
of  extinction  to  the  next  heirs, —  it  was  held 
that  the  will,  inasmuch  as  it  sought  to  create 
an  indefinite  succession  of  life  estates,  and  to 
render  the  property  inalienable,  was  void  as 
being  against  the  policy  of  the  law:  St.  Amour 
v.  Jiivard,  2  M.  294. 

304.  Such  devise  cannot  be  sustained  as  an 
executory  devise.  An  executory  devise  direct- 
ing limitations  beyond  the  period  allowed  by 
law  is  void  for  the  whole,  and  not  merely  for 
the  excess  beyond  the  legal  period :  Ibid. 

305.  The  doctrine  of  approximation,  gen- 
erally called  the  cy  pres  doctrine,  cannot  be 
applied  in  support  of  a  will  of  this  description, 
there  being  no  general  intention  of  the  testa- 
tor, not  conflicting  with  the  law,  which  the 
court  could  sustain  by  sacrificing  the  testa- 
tor's particular  intention :  Ibid. 

806.  B.  a  1888,  p.  258,  §  5,  provided  that 
"  When  lands  are  given  by  deed  or  will  to 
any  person  for  life,  and  after  bis  death  to  his 
heirs  in  fee,  or  by  words  to  that  effect,  the 
conveyance  shall  be  construed  to  vest  an  es- 
tate for  life  only  in  such  first  taker,  and  a  re- 
mainder in  fee-simple  in  his  heirs."  (See  H.  S. 
§  5544.)  It  is  not  competent  under  this  sec- 
tion so  to  construe  the  above  devise  {supra, 
§  803)  as  to  give  a  life  estate  to  the  first  tak- 
ers, remainder  over  in  fee  to  the  second  takers : 
Ibid. 

807.  Under  an  absolute  devise  directly  to 
the  devisees  without  condition  or  limitation, 
and  conveying  an  absolute  vested  remainder 
in  fee  so  that  no  one  holds  any  adverse  inter- 
est, a  restriction  upon  the  right  of  the  dev- 
isees to  sell  their  interest  or  estate  during  a 
period  named  is  invalid.  The  question  of  the 
validity  of  such  a  restriction  upon  the  aliena- 
tion of  a  remainder  which  is  subject  to  an 
intervening  life  estate  is  precisely  the  same  as 
it  would  be  in  case  of  a  devise  of  the  absolute 
fee :  Mandlebaum  v.  McDonell,  29  M.  78. 


808.  Whether  a  condition  imposed  upon 
an  estate  in  fee  against  alienation  to  certain 
specified  persons,  or  to  any  but  certain  speci- 
fied persons,  could  be  sustained,  quere:  Ibid, 

309.  The  rule  against  perpetuities  was  not 
infringed  by  the  devise  mentioned  supra, 
§  224;  Goodell  v.  Hibbard,  82  M.  47. 

310.  The  rules  against  perpetuities  do  not 
depend  on  whether  the  interest  devised  is  or  is 
not  vested:  Toms  v.  Williams,  41  M.  552. 

311.  The  statute  (H.  S.  §§  5553-5554)  for- 
bids accumulations  of  rente  and  profits  "for  a 
longer  period  than  during  the  minority  of  the 
persons  intended  to  be  benefited  thereby." 
Held,  that  this  language  is  not  inconsistent 
with  a  provision  for  accumulating  until  the 
youngest  of  several  minors  becomes  of  age : 
Ibid. 

312.  A  will  devised  a  mixed  fund  of  realty 
and  personalty  to  certain  minors,  but  provided 
that  a  certain  sum  should  be  annually  set 
aside  from  the  income  arising  therefrom  to 
free  the  realty  devised  from  a  lease  which 
after  testatrix's  death  had  eighteen  years  yet 
to  run,  and  would  then  have  to  be  renewed 
for  forty  years  unless  the  appraised  value  of 
improvements  placed  upon  it  by  the  lessee 
should  be  paid.  The  rest  of  the  net  income  of 
the  property  was  to  be  held  in  trust  for  the 
minors  until  the  youngest  should  become  of 
age.  The  will  was  held  valid,  and  not  in 
violation  of  the  statutes  against  perpetuities: 
Ibid. 

313.  A  lease  provided  for  its  own  renewal 
in  case  the  appraised  value  of  buildings  erected 
by  the  lessee  should  not  be  paid  at  its  expira- 
tion. Held,  that  a  provision  in  a  devise  cover- 
ing this  and  other  property,  real  and  personal, 
by  which  a  certain  sum  was  to  be  annually 
set  aside  from  the  income  of  the  whole  to  con- 
stitute a  sinking  fund  to  pay  for  the  buildings, 
was  not  in  violation  of  the  statute  against 
accumulations:  Ibid. 

314.  Where  a  will  creates  vested  interests 
subject  to  trusts  that  might  otherwise  sus- 
pend the  power  of  alienation  beyond  two  lives 
in  being,  the  trusts  would  simply  be  void  en- 
cumbrances and  the  estate  would  be  left  clear: 
Ibid. 

315.  The  statute  forbidding  the  accumula- 
tion of  rente  and  profits  is  simply  to  prevent 
tying  up  real  estate  for  purposes  of  accumula- 
tion during  extended  periods  so  that  its  con- 
tinued rental  might  keep  the  property  entire 
and  undisposed  of,  and  build  up  a  consider- 
able fund  in  connection  with  a  landed  estate: 
Ibid. 

316.  Accumulations  under  a  will  of  the 
income  of  personal  property  for  any  number 
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of  lives  in  being  and  for  twenty-one  years 
longer  are  not  forbidden ;  nor  are  provisions 
restraining  the  alienation  of  personalty  for 
such  period :  Ibid. 

817.  A  will  provided  annuities  for  the  tes- 
tator's children,  all  of  whom  were  under 
twelve  years  old  at  the  time  of  his  death,  and 
it  set  aside  certain  real  estate  to  be  held  "  for 
the  purpose  of  aiding  in  carrying  oat  the 
trust."  Otherwise  it  gave  the  executors  a 
general  power  of  sale.  It  also  gives  a  residue 
to  the  children's  children,  after  the  death  of 
all  the  children  and  on  the  majority  of  the 
youngest  grandchildren,  continuing  the  annu- 
ity of  any  deceased  child  to  the  children  of 
such  child  until  the  division.  Held  that,  as 
the  reservation  of  the  specified  land  and  of 
the  accumulations  therefrom  are  void  for  any 
period  beyond  the  minority  of  the  youngest 
child  (H.  S.  §§  6553-1),  the  land  goes  to  the 
heirs  by  intestacy,  subject  only  to  the  ac- 
cumulations so  far  as  needed  to  pay  the  chil- 
dren's annuities  —  the  rest,  like  the  land,  going 
to  the  heirs  at  law  and  not  to  the  grandchil- 
dren :  Wilson  v.  Odell,  58  M.  538. 

818.  P.,  whose  daughter,  G,  was  unmar- 
ried, but  whose  son,  F.,  had  seven  children 
living,  left  by  will  a  vast  estate,  largely  lands, 
in  trust,  directing  that  one-half  of  the  net  in- 
come should  be  paid  to  F.  during  his  life,  the 
other  half  to  G  during  her  life;  that  upon 
either's  death  one-half  of  the  principal  of  the 
estate  should  be  paid  to  his  or  her  children  in 
equal  portions,  but  if  either  died  without  issue 
surviving,  his  or  her  share  of  the  principal  to 
be  paid  to  the  other's  children  upon  such 
other's  death,  the  entire  income  in  the  mean- 
time to  be  paid  to  the  survivor;  that  if  any 
grandchild  died  before  its  father,  F.,  or  its 
mother,  G,  leaving  issue,  such  issue  should 
have  the  share  of  such  grandchild ;  and  that 
upon  the  death  of  either  G  or  F.,  the  share  of  a 
minor  grandchild  should  remain  a  part  of  the 
trust  estate  until  such  grandchild's  majority. 
Held,  by  two  of  the  justices,  that  this  latter  pro- 
vision unduly  restrained  the  power  of  aliena- 
tion and  was  void;  but  the  other  two  justices 
considered  that  the  remote  possibility  of  the 
death  of  all  the  son's  children  before*  his  death, 
and  marriage  of  the  daughter  and  her  death, 
leaving  minor  issue,  suspending  the  power  of 
alienation  for  more  than  two  lives  in  being, 
would  not  render  the  trusts  invalid  during 
the  life-time  of  the  testator's  children ;  and  all 
concurred  in  holding  that  this  clause,  if  in- 
valid, would  not  defeat  the  rest  of  the  will: 
Palms  v.  Palms,  68  M.  855. 

319.  A  codicil  to  a  will  directed  that  the 
royalties  and  other  moneys  derived  from  the 


leases  of  mineral  lands  should  be  considered 
as  capital  of  the  estate  and  should  be  invested 
as  such  by  the  trustees  under  the  will,  the  in- 
come therefrom  to  be  paid  to  the  testator's 
two  children,  the  accumulation  therefrom  not 
to  continue  longer  than  the  minority  of  the 
testator's  grandchildren  "now  living,"  after 
which  the  royalties  and  income  should  be  paid 
to  the  testator's  children.  Whether  this  pro- 
vision was  valid  or  not,  quere:  Ibid. 

820.  In  determining  whether  accumula- 
tions or  restraints  upon  alienation  directed  by 
a  will  are  valid,  the  magnitude  of  the  estate 
cannot  be  considered :  Ibid. 

IX.  Agreements  to  make  wills. 

821.  Although  a  will  may  be  revocable,  an 
agreement  for  a  sufficient  consideration  to 
provide  by  will  for  any  given  object  does  not 
differ  from  any  other  contract:  Faxton  v. 
Faxon,  28  11  159. 

322.  An  agreement  whereby  one  under- 
takes to  compensate  another,  by  will  or  other- 
wise, for  services  to  be  rendered  for  him,  out 
of  his  estate  after  his  death,  is  binding  on  the 
estate  of  such  person  when  deceased :  Sword 
v.  Keith,  81  M.  247.  See  Contracts,  §§  193, 
194. 

323.  A  promise  that  money  shall  be  paid 
after  the  promisor's  death,  and  out  of  bis  es- 
tate, is  not  a  testamentary  disposition  of  prop- 
erty to  be  governed  by  the  statute  relative  to 
the  execution  of  wills.  (See,  as  to  the  agree- 
ment, Gontracts,  §  206):  Reithmaier  v.  Beck- 
with,  85  M.  110. 

324.  An  oral  agreement  to  devise  property 
to  a  specified  person  is  voidable  during  the 
testator's  life-time,  and  is  not  in  itself  valid  if 
it  covers  real  estate.  And  where  the  devise  is 
not  in  accordance  with  the  agreement,  a  pay- 
ment of  money  in  consideration  of  such  prom- 
ise is  without  consideration,  and  the  money 
may  be  recovered  back  by  the  one  who  made 
the  payment  or  by  his  personal  representative : 
De  Moss  v.  Robinson,  46  M.  62. 

325.  As  to  agreement  to  compensate  by 
will  for  services,  and  subsequent  destruction 
of  will  while  testator  incompetent,  see  Leon- 
ardson  v.  Hulin,  64  M.  1. 

X.  Eights,  etc.,  of  devisees  and  leg- 
atees. 

As  to  the  rights  and  liabilities  of  residuary 
legatee  and  executor,  particularly  where  he 
has  given  bond  to  pay  debts,  etc.,  see  Estates 
of  Decedents,  §§  107, 108,  174,  186-188,  258- 
260,  264,  874-879,  429. 
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826.  Where  a  devise  is  made  to  several  per- 
sons, all  standing  in  the  same  relation  to  the 
devisor,  they  are  presumably  equal  holders: 
Eberts  v.  Fisher,  44  M.  661. 

827.  Unless  an  intention  to  the  contrary 
appears,  a  will  operates  from  the  testator's 
death  and  estates  vest  at  that  time:  Proctor 
v.  Robinson,  86  M.  284;  Sutphen  v.  Ellis,  85 
M.  446;  Eberts  v.  Eberts,  42  M.  404;  Hood  v. 
Hovey,  60  M.  895;  Porter  v.  Porter,  50  M.  466; 
Union  Mut.  Aid  Assoc  v.  Montgomery,  70  M. 
587. 

328.  A  posthumous  child  takes  under  its 
parent's  will  and  its  interest  vests  at  the  tes- 
tator's death:  Catholic  Mut.  Ben.  Assoc,  v. 
Firnane,  50  M.  82;  Chambers  v.  Shaw,  62 
M.  18. 

828.  A  child  born  after  testator's  death  is 
entitled  to  share  in  a  fund  left  for  the  benefit 
of  the  children  of  a  designated  person :  Knorr 
v.  Millard,  57  M.  265. 

830.  In  the  absence  of  any  act  of  renuncia- 
tion, acceptance  of  an  unconditional  devise  or 
bequest  is  presumed :  Allison  v.  Smith,  16  M. 
405,  419. 

831.  Where  executors  have  a  bare  power 
to  sell  lands  in  order  to  pass  over  the  proceeds 
to  devisees  whose  title  is  absolute  and  vested 
under  the  will,  not  only  may  all  such  devisees 
collectively,  before  the  power  of  sale  is  ex- 
ecuted, elect  to  take  the  land  instead  of  the 
proceeds,  according  to  their  respective  inter- 
ests in  the  latter,  but  each  of  them  may  ordi- 
narily so  elect  as  to  his  own  share.  And  this 
even  though  the  will  forbids  an  election:  Man- 
dlebaum  v.  McDonell,  29  M.  78. 

332.  Where  there  are  no  creditors  legatees 
may  make  such  distribution  as  they  agree  to 
among  themselves,  disregarding  the  will: 
Foote  v.  Foote,  61  M.  181. 

333.  Devisees  and  legatees  whose  devises 
and  legacies  are  charged  by  the  will  for  pay- 
ment of  debts  can  agree  among  themselves  as 
to  the  proportion  each  shall  bear  and  how  it 
shall  be  ascertained :  Dennis  v.  Sharer,  56  M. 
224. 

And  see  Contracts,  §  207;  Evidence, 
§  877. 

Further  as  to  the  rights  and  liabilities  of 
devisees  and  legatees,  see  Estates  or  Dece- 
dents. 

As  to  advancements  by  testator,  see  Es- 
tates, etc.,  §§  425-427;  Evidence,  §  1787. 

As  to  widow's  election  between  dower  and 
provision  by  will,  see  Do  wee,  §§  63-65;  Es- 
tates, etc.,  §§  162,  445. 

As  to  assessment  for  taxation  of  property 
devised  or  bequeathed,  see  Taxes,  §§  197,  198, 
188. 
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"OTOBDS  AND  FFTRABES. 

For  the  definitions  of  subjects  that  form 
main  titles  in  this  Digest,  see  those  titles. 

Definitions  of  the  various  crimes,  see  Crimes, 
HI. 

Judicial  notice  taken  of  meaning  of  current 
words  and  phrases:  See  Evidence,  §§  1088- 
1036. 

That  a  word  has  acquired  a  peculiar  mean- 
ing in  a  certain  business  may  be  shown :  See 
Custom  and  Usage,  g  12. 

'  Proof  of  custom  allowed  to  establish  mean- 
ing of  word  of  doubtful  signification:  See 
Contracts,  §  850. 

What  words  are  actionable:  See  Libel, 
§§1-16;  Slandee,  §§  1-7. 

1.  Abandon:  To  "abandon "a child (H.  S. 
§  9105)  means  to  forsake,  to  leave  without  the 
intention  to  return  to,  to  renounce  all  care  or 
protection  ef :  Shannon  v.  People,  5  M.  89. 

2.  Actions  as  used  in  the  schedule  to  the 
constitution  —  which  provides  that  all  writs, 
actions,  prosecutions,  etc.,  shall  continue  — 
include  all -civil  actions  pending  in  court  at 
the  time,  whether  at  law  or  in  equity :  Scott  v. 
Smart's  Executors,  1  M.  297. 

3.  So,  H.  S.  §  1596,  providing  that  in  any 
"  action "  on  negotiable  paper  given  on  an 
usurious  consideration  a  bona  fide  purchaser 
without  notice  may  recover,  applies  to  suits  in 
chancery  as  well  as  to  actions  at  law:  Coats- 
worth  v.  Barr,  11  M.  199. 

4.  Actual  contest:  The  natural  import  of 
these  words  in  connection  with  the  proceed- 
ings to  prove  a  will  is  that  such  proceedings 
were  not  entirely  ex  parte:  Turnbull  v.  Rich- 
ardson, 69  M.  409. 

5.  Actually  employed  capital  and  loans: 
9  M.  451.    See  Taxes,  §  129. 

6.  Actual  possession  for  quieting  title: 
44  M.  580.    See  Equity,  §  444 

7.  Actus  Dei  to  release  one  from  perform- 
ing contract  must  be  such  as  renders  per- 
formance impossible ;  prevalence  of  small-pox 
does  not  excuse  from  paying  school  teacher: 
48  M.  482.    See  Schools,  §  158. 

8.  Adjacent:  One  whose  land  is  half  a 
mile  distant  is  not  an  "  adjacent "  occupant 
or  proprietor:  Continental  Imp.  Co.  v.  Phelps, 
47  M.  802. 

8.  Adoption  is  the  act  by  which  relations 
of  paternity  and  affiliation  are  recognized  as 
legally  existing  between  persons  not  related 
by  nature:  Morrison  v.  Sessions,  70  M.  297 
(May  18,  '88). 
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Adverse  possession:  See  this  heading  in 
the  Index. 

10.  Afternoon,  properly  speaking,  signi- 
fies the  time  from  noon  until  evening;  but 
"eleven  in  the  afternoon"  is  not  regarded  as 
an  impossible  time:  People  v.  Busted,  52  M. 
626. 

11.  Agent,  in  Const,  art  16,  §  24,  which 
provides  that  a  suitor  shall  have  the  right  to 
prosecute  or  defend  "  by  an  attorney  or  agent 
of  his  choice,"  is  synonymous  with  attorney : 
Cobb  v.  Superior  Court  Judge,  48  M.  290. 

12.  It  is  competent  to  show  that  those  who 
sell  pianos  of  a  particular  make  are  called  in 
the  trade  "  agents,"  though  they  buy  and  sell 
on  their  own  account:  Whittemore  v.  Weiss, 
8811.851. 

13.  "  Agents  "of  a  railroad  company  in  re- 
spect to  its  liability  for  non-fencing  include  all 
persons  in  its  employment;  e.  g.,  a  contractor 
for  track  grading:  Gardner  v.  Smith,  7  M.  421. 
Also  another  railroad  operating  the  road 
under  contract :  B.  C.  &  E.  S.  B.  Co.  v.  Aus- 
tin, 21  M.  899. 

14.  "  Agent "  upon  whom  process  against 
corporation  may  be  served:  83  M.  405;  89  M. 
471 ;  49 1£  48;  55  M.  90;  68  M.  714.  See  Gar- 
nishment, gg  99-101 ;  Process,  §§  58-55. 

15.  "Agent"  unlawfully  soliciting  insur- 
ance: 50  M.  244.    See  Crimes,  g  587. 

15a.  Aid  and  abet,  though  not  pres- 
ent: 6  M.  84.    See  Crimes,  §  76. 

Id.  Alley:  82  M.111;  88  M.  291 ;  48  M.  855. 
See  Cities  and  Villages,  §§  256-258. 

17.  Ancestor  in  H.  S.  §  5776a;  25  M.  188. 
See  Estates,  §  466. 

18.  Annual  meeting  as  applied  to  town- 
ship: 13  M.  426. 

Appendage:  See  "  Necessary,"  infra,  §  187. 

10.  Appropriated:  Lands"  appropriated" 
were  held  to  mean  lands  disposed  of  bo  that 
the  state  had  parted  with  the  title:  People  v. 
State  Land  Office  Commissioner,  23  M.  278. 

20.  Assess  means  to  set,  fix  or  charge: 
Seymour  v.  Peters,  67  M.  418. 

21.  Assigns:  49  M.  21.  See  Public  Lands, 
§128. 

22.  Attendance  by  a  physician:  65  M. 
818.    See  Insurance,  §  61. 

23.  Bakery  includes  oven  and  oven  fixt- 
ures: Neib  v.  Hinder er,  42  M.  451. 

24.  Beooher  business:  40  M.  256.  See 
Libel,  §  51. 

25.  Best:  Things  may  be  "best"  in  the 
sense  of  ranking  in  the  very  first  class,  with- 
out being  superior  to  each  other:  Whittemore 
v.  Weiss,  83  M.  354. 

26.  Betting  commonly  means  the  putting 
of  a  certain  sum  of  money  or  other  valuable 


thing  at  stake  on  the  happening  or  not  hap- 
pening of  some  uncertain  event:  Shaw  v. 
Clark,  49  M.  388. 

27.  Billiard  table  does  not  include  cloth, 
balls,  etc.,  unless  shown  to  do  so:  Hunt  v. 
Strew,  83  M.  90. 

28.  Champerty  defined:  Backus  v.  Byron, 
4  M.  538;  Roberts  v.  Cooper,  20  How.  (U.  S.) 
484. 

29.  Change  or  limit  and  lessen  or 
abridge  are  expressions  of  similar  import: 
Feige  v.  M.  C.  R.  Co.,  62  M.  6. 

30.  Channel  of  a  stream  is  the  bed  over 
which  its  waters  run  or  a  passage-way  between 
banks  through  which  they  flow :  Benjamin  v. 
Manistee  River  Imp.  Co.,ASttlL  637. 

31.  Charity:  All  the  necessary  or  usual 
work  connected  with  religious  worship  is  work 
of  "charity,"  and  may  lawfully  be  done  on 
Sunday ;  e.  g.,  the  taking  of  subscriptions  to 
buy  or  build  church  to  meet  in :  Alien  v.  Duf- 
fle, 48  M.  9. 

32.  Chattels:  This  word  denotes  prop- 
erty and  ownership :  People  v.  Kent,  1  D.  47. 

33.  Children:  This  term  includes  all 
minors:  Flower  v.  Witkovsky,  69  M.  375  (April 
18,  *88). 

34.  Choses  in  action  include  contracts, 
covenants  and  promises  that  confer  on  one 
party  a  right  to  recover  a  personal  chattel  or 
a  sum  of  money  from  another  by  action;  a 
mortgage  debt  is  a  "  chose  in  action: "  Sheldon 
v.  Sill,  8  How.  (U.  S.)449. 

35.  Citizens:  In  ordinary  parlance  all  per- 
sons are  "citizens :"  48  H.  825.  SeeLD3EL,§63. 

36.  While,  for  certain  jurisdictional  pur- 
poses, a  corporation  is  called  a  "citizen"  of 
the  state  which  charters  it,  the  rights  of  act- 
ual citizens  anywhere  else  are  denied  to  it: 
Home  Ins.  Co.  v.  Davis,  29  M.  240. 

Civil  cases:  See  Jury,  §  78. 

87.  Claim  may  embrace  actions  sounding 
in  tort  as  well  as  those  founded  upon  con- 
tract: Carne  v.  Litchfield,  2  M.  342. 

38.  "Claims"  embrace  encumbrances,  at 
least  where  they  are  in  the  nature  of  money 
charges:  Johnson  v.  Hollensworth,  48  M.  143. 

89.  Closed:  The  requirement  that  a  saloon 
shall  be  "closed"  means  that  all  sales  shall 
be  stopped  and  the  traffic  shut  off  effectually, 
so  that  drinking  and  the  conveniences  for 
drinking  shall  be  no  longer  accessible:  Kurtz 
v.  People,  38  M.  279.  And  see  Crimes,  §§  627- 
681.    Also,  "  Keep  open,"  infra,  §  166. 

Cloud  upon  title:  See  Equity,  §§  468-482. 

40.  Co-insurer  means  fellow  insurer:  61 
M.  333.    See  Insurance,  §§  241,  242. 

Commercial  agent:  See  "Station  agent," 
infra. 
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41.  Commitment  correctly  describes  the 
process  by  which  a  person  is  confined  under 
the  order  of  a  court  at  any  time  before  or 
after  final  sentence:  People  v.  Rutan,  8  M.  49. 

Committed  or  discharged  (H.  8.  §  9055): 
See  Officers,  §  305. 

42.  Competent  or  able  to  act:  One  in- 
terested is  not:  Slockwell  v.  White  Lake,  22 
M.  851. 

48.  Completion  of  a  railroad:  84  M.  835. 
See  Railroads,  §  67. 

44.  Concealment  of  stolen  property :  2  M. 
424.    See  Chimes,  §  844. 

45.  Concubinage:  This  word  and  "  pros- 
titution," used  in  H.  S.  §  9098,  have  no  com- 
mon-law meaning,  but  in  their  popular  sense 
cover  all  cases  of  lewd  intercourse:  People  v. 
Bristol,  23  If.  127;  People  v.  Cumtnons,  56  M. 
545. 

Condition:  See  Conveyances,  §  214. 

46.  Connected,  used  of  societies,  may  be 
synonymous  with  "  affiliated,"  and  need  not 
refer  to  an  organic  connection  by  charter: 
Allison  v.  Smith,  16  M.  483. 

Contingent  claims:  See  Garnishment, 
§63. 

47.  Contract:  An  action  against  an  em- 
ployee for  failure  to  pay  over  moneys  col- 
lected is  one  "arising  upon  contract:"  Ste- 
phenson's Case,  82  H.  61. 

48.  A  cause  of  action  against  a  clerk  for 
moneys  embezzled  may  be  laid  as  upon  an  im- 
plied contract :  Farmers'  Nat.  Bank  v.  Fonda, 
65  M.  586. 

48.  An  action  upon  a  lease  is  a  "case  arising 
upon  contract :"  Dalton  v.  Laudahn,  80  M.  851. 

60.  Contracting  marriage  (H.  S.  §  6209) 
means  the  actual  forming  of  the  marriage-re- 
lation: Frost  v.  Vought,  87  M.  66. 

51.  Conveyance:  The  term  "convey- 
ance," as  used  in  H.  S.  §  5888,  includes  mort- 
gages and  assignments  thereof:  Burns  v. 
Berry,  42  M.  179. 

58.  Also  sheriff's  certificates  of  purchase  at 
execution  sales :  Attcood  v.  Bearss,  45  M.  472 ; 
Drake  v.  McLean,  47  M.  103. 

63.  Also  an  ante-nuptial  agreement  convey- 
ing a  present  interest  in  lands:  Aultmanv. 
Pettys.  59  M.  487. 

64.  Corporate  rights  are  distinct  from 
"  privileges : "  51  M.  183.    See  Taxes,  §  130. 

56.  Counties  and  townships:  This  term 
includes  cities,  territorially  at  least:  Wayne 
County  v.  Detroit,  17  M.  401. 

56.  Creditor:  One  who  has  a  mere  claim 
against  another  for  damages  for  negligently 
setting  a  fire  is  not  a  "creditor:"  Hill  v.  Bow- 
man, 85  H.  192. 

And  see  infra,  §§  65-69. 


Criminal  offences,  cases,  prosecutions: 
See  Crimes,  §§  1-8, 669-678. 

57.  Cross-walks  extend  for  the  whole  dis- 
tance between  the  extended  boundaries  of  in- 
tersecting streets:  O'Neil  v.  Detroit,  50  M.  185. 

See  "  Sidewalks,"  infra. 

58.  Cumber  differs  from  "encroach:" 
Grand  Rapids  v.  Hughes,  15  M.  57. 

58.  Currency  means  money  current  by 
law,  or  paper  equivalent  in  value  circulating 
in  the  business  community  at  par:  Phelps  v. 
Town,  14  M.  879. 

60.  "Currency"  means  "money:"  Black 
v.  Ward,  27  M.  194. 

61.  Current  funds  mean  such  funds  as 
are  current  by  law :  Phoenix  Ins.  Co.  v.  Allen, 
11  M.  508. 

Curtilage:  See  Crimes,  §§  47,  48,  228,  229, 
247-249. 

62.  Cuttings  on  the  line  of  a  railroad :  29 
M.  486.    See  Contracts,  §  427. 

63.  Dam:  A  "dam"  is  an  obstruction  to  the 
natural  flow  of  the  water  in  a  river;  a  struct- 
ure built  to  preserve  and  protect  such  flow  is 
not  a  "dam"  within  the  meaning  of  H.  S. 
§  9168:  People  v.  Gaige,  28  M.  94. 

Damages bythe elements:  Seetn/ra,§84. 

64.  Dealer:  A  "  dealer  "  is  one  who  makes 
successive  sales  as  a  business :  Overall  v.  Be- 
zeau,  87  M.  507. 

66.  Debt:  A  "  debt "  is  that  which  one 
person  is  bound  to  pay  to  another,  either  pres- 
ently or  at  some  future  period;  a  right  to  a 
dividend  from  the  profits  of  a  corporation  is 
no  "  debt "  until  the  dividend  is  declared : 
Lockhart  v.  Van  Alstyne,  81  M.  78. 

66.  A  claim  for  damages  sounding  in  tort 
is  not  a  "  debt "  until  prosecuted  to  judgment : 
Bill  v.  Bowman,  85  M.  192. 

67.  A  claim  for  damages  from  a  libel  is  net 
a  "  debt "  until  entry  of  judgment  on  the  ver- 
dict against  the  publisher:  Detroit  P.  &  T. 
Co.  v,  Reilly,  46  M.  468. 

68.  An  unadjudicated  claim  against  a  cor- 
poration carrier  for  an  injury  to  a  passenger 
from  its  employee's  negligence  is  not  a  "  debt 
contracted"  by  the  corporation:  Bohn  v. 
Brown,  88  M.  268. 

68.  Liabilities  of  a  company  which  may 
give  causes  of  action  against  it  and  so  result 
in  judgments,  but  which  do  not  constitute 
present  debts,  were  not  within  C.  L.  1871, 
g  2858,  making  the  directors  of  manufacturing 
companies  individually  liable  for  "debts"  on 
their  neglect  to  file  reports,  eta :  Lockhart  v. 
Van  Alstyne,  81  M.  78. 

70.  Advances  by  a  testator  are  not  to  be 
treated  as  "debts:"  McClintock's  Appeal,  58 
M.  156. 
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71.  Deed:  "Any  deed"  includes  a  deed 
of  mortgage:  People  v.  Caton,  25  H.  801. 

72.  Define:  To  "define"  territorial  limits 
covers  an  extension:  Attorney-General  v. 
Bradley,  86  M.  462. 

73.  Design  to  cause  death :  66  M.  651.  See 
Insurance,  §  217. 

74.  Discharge  of  a  mortgage  means  a  dis- 
cbarge of  record,  not  mere  payment :  Black- 
wood v.  Brown,  29  M.  484. 

75.  Discount  is  an  advance  of  money  to 
be  repaid  at  a  future  day,  the  interest  be- 
ing paid  in  advance :  Bailey  v.  Murphy,  W. 
425. 

76.  Disinterested  persons  for  appraisers: 
20  M.  218;  84  M.  521;  40  M.  659.  See  Ani- 
mals, § 26;  Attachment,  §  111;  Executions, 
§140. 

77.  Dissolve  and  disband  are  synony- 
mous: Briggs  v.  Borden,  71  M.  —  (June  22, 
*88). 

78.  Dividend:  81  M.  79.    See  Cobpora- 

TIONS,  §  41. 

Domicile:  See  that  title. 

79.  Double  costs:  22  M.  19.  See  Costs, 
§25. 

80.  Due  may  be  synonymous  with 
"  owing"  or  "remaining  unpaid:"  Fowler  v. 
Hoffman,  81  M.  219. 

Due  process  of  law:  See  Constitutions, 
§§21,22. 

81.  Duress  defined:  45  M.  574.  See  Con- 
tracts, «§  125-127. 

Dwelling-house:  See  Crimes,  §§  47,  48, 
226-229,  247-249 ;  Process,  §  27. 

82.  Dying  without  issue:  47  M.  221. 
See  Wills,  §  273. 

83.  Effect:  To  "effect"  a  sale  means  to 
be  the  procuring  cause  thereof :  McCreery  v. 
Green,  88  M.  184. 

84.  Elements:  Damage  by  the  elements 
covers  destruction  by  fire  occurring  without 
traceable  fault:  Fan  Wortner  v.  Crane,  51  M. 
866. 

86.  Embezzlement  denotes  the  wrongful 
appropriation  and  use  of  what  came  into  pos- 
session rightfully:  Taylor  v.  Kneeland,  1  D. 
72.    And  see  Crimes,  §g  822-827. 

86.  Eminent  domain:  23  M.  474  See 
Constitutions,  §  228. 

87.  Employ  primarily  means  "to  occupy 
the  time,  attention  and  labor  of ;  to  keep  busy 
at  work,"  eta ;  and  it  is  in  this  sense,  rather 
than  as  meaning  "  to  engage  one's  services," 
that  H.  S.  §  9149  uses  the  word :  People  ». 
McKinney,  10  M.  83. 

88.  Encroach:  Encroaching  upon  a  public 
street  means  the  actual  enclosure  of  a  portion 
of  the  street  by  fences  or  walks,  or  occupa- 

h 


tion  by  buildings:  Grand  Rapids  v.  Hughe*, 
15  M.  57. 

88.  Encumbrance  is  anything  which  con- 
stitutes a  burden  upon  the  title:  Post  v.  Cam- 
pau,  42  M.  94. 

80.  Equally  may  mean  "alike:"  16  M. 
215.    See  Evidence,  §  1709. 

81.  Escheat  defined:  Crane  v.  Seeder,  21 
M.  70. 

82.  Establish  a  school:  23  M.  157.  See 
Trusts,  §  121. 

83.  Estate  in  possession:  19  M.  122;  44 
M.  558.    See  Partition.  §  21. 

84.  Estate  on  condition:  1 B.  252;  81 M. 
49.    See  Conveyances,  §  211. 

85.  Eviction:  88  M.  875;  40  M.  571.  See 
Conveyances,  g§  851,  854 

86.  Evidenoes  of  debt  (H.  S.  §  8716): 
Tripp  v.  Curteniut,  86  M.  499. 

Excessive  fines :  See  Constitutions,  §§  181, 
182. 

97.  Execution:  The  "  execution "  of  a 
note  refers  only  to  its  actual  making  and  de- 
livery :  Freeman  v.  Ellison,  37  M.  462. 

Writ  of  execution:  See  Executions,  §§  10, 
11. 

88.  Expenses  and  interest:  63  M.  448. 
See  Contracts,  §  429. 

88.  Expose:  5  M.  90.    See  Crimes,  §  521. 

100.  Extend  time:  55 M.  186.  See  Equity, 
§1125. 

101.  Extinguishment  of  state  debt:  45 
M.  162.    See  Schools,  §  97. 

102.  Family  may  mean  the  husband  and 
wife  having  no  children  and  living  alone  to- 
gether, or  it  may  mean  children,  or  wife  and 
children,  or  blood  relatives,  or  any  group  con- 
stituting a  distinct  domestic  or  social  body; 
Carmichael  v.  Northwestern  Mut.  Ben.  Assoc, 
51  M.  496. 

103.  A  young  woman  who  had  lived  for 
many  years  in  an  old  man's  household  and  had 
been  treated  by  him  as  a  daughter,  was  re- 
garded as  a  member  of  his  "  family  "  though 
not  related  to  him  by  blood  or  marriage: 
Ibid.    See  Watson  v.  Watson,  49  M,  542. 

104.  Children  above  the  age  of  twenty-one 
years  who  have  no  home  except  with  their 
father  may  be  regarded  as  part  of  his  "  fam- 
ily:" Stilson  v.  Gibbs,  68  M.  282. 

106.  One  man  is  not  a  member  of  another's 
"family"  merely  because  of  army  comrade- 
ship, intimate  friendship,  and  living  for  soma 
years  in  his  house :  Supreme  Lodge  Knights  of 
Honor  v.  Nairn,  60  M.  54 

Fellow-servants,  who  are:  See  Negli- 
gence, §S  150-155;  Railroads,  §§  893-895. 

106.  Fermented  liquors  include  hard 
cider:  People  v.  Foster,  64  M.  716. 
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107.  Ferry:  A  ferry  is  a  public  highway 
or  thoroughfare  across  a  stream  of  water  or 
river  by  boat  instead  of  by  bridge:  CHUversv. 
People,  11  M.  51. 

Final  decrees,  orders,  judgments,  hearings : 
See  those  headings  in  the  Index. 

108.  Folio:  A  legal  folio  is  100  words: 
ITiornton  v.  Sturgis,  88  M.  643. 

109.  Forest  products  in  tax-law  do  not 
cover  standing  timber :  Fletcher  v.  Alcona,  71 
M.  —  (Oct.  19,  '88). 

110.  Franchise:  A  franchise  is  a  special 
privilege  existing  in  an  individual  by  grant  of 
the  sovereignty,  and  not  otherwise  exercis- 
able :  Mayor  v.  Park  Commissioners,  44  M.  602, 
604. 

111.  A  city's  right  to  take  possession  of 
and  improve  as  a  public  park  lands  lying  out- 
side of  the  city  is  a  public  franchise :  Ibid. 

112.  Holding  a  public  market  is  an  im- 
portant public  franchise:  Taggart  v.  Detroit, 
71  M.  —  (June  38,  '88). 

118.  The  right  of  keeping  a  ferry  is  a  fran- 
chise: ChUvers  v.  People,  11  M.  68;  Kit  son  v. 
Ann  Arbor,  36  M.  881 ;  Billings  v.  Breinig,  45 
M.  70. 

114.  So  is  the  power  of  appointment  to 
office:  Prey  v.  Mitchie,  68  M.  839  (Jan.  26, 

115.  Freeholder:  88M.95.  See  Schools, 
§46. 

Fugitive  from  justice  (H.  S.  §  9555):  See 
Cannes,  §  768. 

118.  Furnish  recruit:  37  M.  845.  See 
Army.  §  14 

117.  Furniture:  14  M.  513.  See  Chattel 
Mortgage,  §  43. 

118.  Game  includes  quail  and  other  wild 
fowl  or  birds  fit  for  food :  People  v.  ONeii,  71 
M.  — (July  11, '88). 

119.  Games  include  every  contrivance  or 
institution  that  has  for  its  object  to  furnish 
sport,  recreation  or  amusement:  People  v. 
WeUhoff,  51  It  214. 

120.  Gaming  commonly  applies  to  play- 
ing with  stakes  at  cards,  dice  or  other  contri- 
vance to  see  which  shall  be  the  winner  and 
which  the  loser;  a  contract  for  the  purchase 
of  options  is  not  gaming  in  this  sense :  Shaw 
v.  Clark,  49  M.  888. 

121.  Laying  a  stake  on  the  chances  of  a 
game  is  "gaming:"  People  v.  Weithoff,  51  M. 
310. 

122.  General  election:  People  v.  Knight, 
13  M.  426;  Westinghausen  v.  People,  44  M. 
368. 

128.  General  or  special  agent  of  railroad 
company  does  not  mean  a  "  ticket  agent: "  L. 
8.&M.S.B,  Co.  v.  Hunt,  89  M.  471. 


124.  Good  cause:  This  term,  as  contract 
ground  for  revocation,  is  legally  uncertain  and 
ineffective:  Cummer  v.  Butts,  40  M.  834. 

124a.  "Good  cause"  for  new  action:  46 
M.  27.    See  Justices  of  the  Peace,  §  315. 

126.  Good  faith,  as  used  in  H.  S.  §  7365, 
subd.  8,  in  reference  to  the  ownership  of 
claims  offered  as  set-off,  means  merely  that 
the  demands  shall  be  actually  and  not  color- 
ably  owned  by  defendant ;  it  does  not  exclude 
a  purchase  by  him  at  a  discount:  Smith  v. 
Warner,  16  M.  898. 

126.  Goods  when  used  in  contradistinc- 
tion to  real  estate  include  all  kinds  of  remov- 
able personal  property,  and  even  bills,  notes, 
certificates  of  stock,  etc. :  Curtis  v.  Phillips, 
5  M.  118. 

127.  Goods  in  [the]  store  include  only 
the  merchandise  and  commodities  kept  on 
hand  for  the  purposes  of  sale,  and  exclude  a 
safe  kept  in  the  store  for  the  merchant's  pri- 
vate use:  Ibid. 

128.  Goods,  wares  and  merchandise 
include  animate  property:  Weston  v.  McDow- 
ell, 20  M.  857. 

129.  Good-will:  The  "good-will"  of  a 
business  is  the  favor  its  management  has  won 
from  the  public  and  the  probability  that  old 
customers  will  continue  their  patronage  and 
commend  it  to  others :  Chittenden  v.  Witbeck, 
50  M.  420;  Myers  v.  Kalamazoo  Buggy  Co., 
54  M.  222. 

130.  Grading  a  street  means  to  bring  its 
surface  to  grade  line,  and  includes  excavation 
and  filling:  Davies  v.  East  Saginaw,  66  M.  89. 

131.  Groceries  may  include  spirituous 
liquors  and  alcohol :  Niagara  Fire  Ins.  Co.  v. 
De  Graff,  12  M.  185. 

132.  Guest  of  an  inn :  12  M.  56.  See  Inn- 
keepers, §  7. 

133.  Guilty  knowledge  need  not  be  act- 
ual, positive  knowledge :  Banker  v.  People,  87 
M.9. 

184.  Habitual  drunkard:  85  M.  210. 
See  Divorce,  §  91. 

135.  Half,  when  used  in  describing  lands, 
e.  g.,  north  half,  west  half,  eta,  means  half  in 
quantity  where  nothing  to  show  a  contrary 
meaning  appears :  Au  Ores  Boom  Co.  v.  Whit- 
ney, 36  M.  44;  Dart  v.  Barbour,  83  M.  272; 
Beyer  v.  Lee,  40  M.  856 ;  Jones  r.  Pashby,  48 
M.  687;  62  M.  621.  Unless  the  conveyance  pur- 
ports to  be  according  to  the  United  States 
survey :  Jones  v.  Pashby,  62  M.  624. 

136.  Harbor:  A  harbor  is  an  indentation 
in  the  coast  of  a  lake,  sea  or  ocean,  extending 
into  the  country  in  such  a  manner  as  to  form 
an  inlet  or  bay,  and  sufficiently  narrow  be- 
tween the  headlands  to  afford  protection  to 
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vessels  against  the  wind  and  storm  upon  the 
water:  People  v.  Kirsch,  67  M.  542  (Nov.  10, 
'87). 

137.  Hearing:  28  M.  635.  See  Courts, 
§218. 

138.  Heir,  as  generally  used,  refers  to  one 
who  takes  an  estate  of  inheritance  himself: 
Bailey  v.  Bailey,  25  M.  188. 

130.  ''Heirs"  may  mean  "  issue  "  or  "chil- 
dren:" Goodell  v.  Hibbard,  82  M.  52;  See  v. 
Dorr,  57  M.  878. 

140.  "Heirs"  in  a  will  may  include  next 
of  kin  and  legatees:  HaseaU  v.  Cox,  49  M.  440. 

141.  One  is  not  an  "heir"  of  another  to 
whom  he  is  not  related  by  blood  or  marriage : 
Carmichael  v.  N.  W.  Mut.  Ben.  Assoc.,  61  M. 
495. 

142.  A  wife  is  not  an  "heir"  of  her  bus- 
band:  Barnett  v.  Powers,  40  M.  819. 

143.  A  note  payable  to  "the  heirs  of  F. 
means  his  "  legal  heirs  "  in  the  popular  sense 
of  that  term ;  those  persons  who  bear  a  rela- 
tion to  him  that  would  constitute  them  his 
legal  heirs  were  he  to  die:  Love  v.  Francis,  63 
M.  192. 

144.  "  Lawful  heirs  "  in  its  ordinary  sense 
are  those  upon  whom  the  law  casts  descent  of 
property ;  the  term  held  to  exclude  an  adopted 
child:  Morrison  v.  Sessions,  70  M.  297  (May 
18,  '88). 

145.  "Lawful  heirs"  held  to  exclude  the 
widow  of  a  childless  testator :  Bailey  v.  Bailey, 
25  M.  188. 

146.  "  Legal  heirs  "  in  a  trust-deed  giving 
them  proceeds  of  realty  need  not  be  of  ances- 
tor's blood :  Henderson  v.  Sherman,  47  M.  273. 

147.  Provision  that  a  certain  person  shall 
share  in  a  specific  sum  "with  the  rest  of" 
testator's  "  heirs  "  means  the  heirs  generally : 
Turner's  Appeal,  52  M.  401. 

148.  A  provision  for  the  "  heirs  "  of  a  per- 
son includes  an  estate  of  inheritance:  Paton 
v.  Langley,  50  M.  482. 

The  living  can  have  no  "  heirs: "  See  Max- 
ims, §  29. 

140.  Heretofore  in  a  statute  held  applica- 
ble to  cases  arising  after  as  well  as  before  the 
passage  of  the  act :  Whipple  v.  Saginaw  Circuit 
Judge,  26  M  841. 

150.  Home  defined :  62  M.  20.  See  Domi- 
cile, §5. 

151.  Homicide  means  killing  another: 
John  Hancock  Mut.  L.  Ins.  Co.  v.  Moore,  34 
M.45. 

152.  Improved  land:  H.  S.  §  9174  does 
not  mean  land  within  a  highway:  People  v. 
O'Brien,  60  M  13. 

153.  Indians  by  descent:  9M.487.  See 
Treaties,  §  18. 


154.  Indictment  is  often  used  to  express 
any  criminal  prosecution :  Bailey  v.  Kal  Pub. 
Co.,  40  M.  255.    See  Libel,  §  108. 

Inferior  as  applied  to  courts:  See  Juris- 
diction, g§  78.  82,  83;  Courts,  §  125. 

Inland  navigation  does  not  apply  to  the 
great  lakes:  See  SHIPPING,  §  49. 

165.  Inn  defined:  Carter  v.  Hobbs,  13  M. 
56. 

156.  Insanity  is  not  a  term  of  the  law: 
People  v.  Finley,  88  M.  483. 

157.  Insolvent:  One  is  "  insolvent " 
when  he  is  unable  to  pay  his  debts  as  they 
mature  in  the  ordinary  course  of  his  business, 
although  his  assets  exceed  his  liabilities: 
Munson  v.  Ellis,  53  M.  335. 

168.  Interpleader  bill  defined:  85  M.  35. 
See  Equity,  §  338. 

150.  Intoxicating  beverages  include 
strong  beer  and  ale:  People  v.  Haieleg,  3  M. 
888. 

160.  Irregularity  is  the  want  of  adher- 
ence to  some  prescribed  rule  or  mode  of  pro- 
ceeding: TurrUl  v.  Walker,  4  M.  188. 

161.  An  "  irregularity  "  in  legal  proceed- 
ings is  such  a  defect  as  may  be  waived:  Jen- 
nets v.  Lapeer  Circuit  Judge,  42  M.  471. 

162.  Irreparable  injury  as  a  ground  of 
equitable  jurisdiction  is  not  necessarily  such 
injury  as  is  incapable  of  pecuniary  measure- 
ment: WiUmarth  v.  Woodcock,  58  M.  485. 

163.  "  Irreparable  injury  "  cannot  be  predi- 
cated of  the  mere  enforcement  of  a  money  de- 
mand: Youngblood  v.  Sexton,  32  M.  410. 

164.  What  constitutes  such  injury:  88  M. 
51.    See  Nuisance,  §  37. 

164a.  Island  means  a  body  of  land  sur- 
rounded by  water;  submerged  land  is  not  an 
"island:"  Webber  v.  Pere  Marq.  A  Co.,  62 
M.  635. 

166.  Keeper:  One  who  treats  a  dog  as 
living  at  his  house,  and  undertakes  to  control 
his  actions,  is  bis  "  keeper"  within  the  mean- 
ing of  H.  S.  §  2119:  Burnham  v.  Strother,  66 
M.521. 

166.  Keep  open:  To  "  keep  open  "  a  sa- 
loon, within  the  meaning  of  an  ordinance  for- 
bidding stores,  shops,  saloons,  etc.,  from  be- 
ing kept  open  on  Sunday,  implies  a  readiness 
to  carry  on  the  usual  business  therein ;  and  if 
this  business  is  not  within  the  exceptions  of 
the  ordinance,  the  offence  is  committed:  Lynch 
v.  People,  16  M.  477.  See  "  Closed,"  supra, 
§89. 

167.  Labor:  The  service  of  an  assistant 
chief  engineer  of  a  railroad  company  is  not 
"labor:"  89  M.  48.  Nor  is  that  of  a  contractor 
or  subcontractor:  89  M.  597;  44  M.  640;  62 
M.  468.  Nor  of  a  traveling  salesman:  50  M.  328. 
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168.  Land  poor  means  that  one  has  a 
great  deal  of  unproductive  land,  and  perhaps 
that  he  has  to  borrow  money  to  pay  taxes ; 
but  a  man  "  land  poor  "  may  nevertheless  be 
largely  responsible :  MatUaon  v.  Blockmer,  46 
M.S97. 

169.  Latent:  "Latent"  ambiguities  are 
such  as  arise  from  circumstances  dehor*  the 
instrument :  Bruckner's  Lessee  v.  Lawrence,  1 
D.  27. 

And  see  Evidence,  ?§  1361-1365. 

170.  Law  emanates  from  the  sovereignty 
and  not  from  its  creatures;  city  ordinances 
are  not  "laws: "  Fennell  v.  Bay  City,  86  M. 
19a 

171.  "Law  of  the  land"  means  laws  gen- 
eral in  their  operation  and  affecting  all  alike: 
Sears  v.  CottreU,  5  M.  264. 

Lawful  or  legal  heirs:  See  supra,  §§  148- 
146. 

172.  Legal  holiday:  Christmas  is:  Reith- 
miller  v  People,  44  M.  282. 

178.  Legally  issuable  execution:  60  M. 
160.    See  Appeal,  §  486. 

Legal  representatives:  See  "  Representa- 
tives," infra,  §  261. 

174.  Liability  that  may  be  incurred  by 
city :  69  M.  814  See  Cities  and  Villages, 
§149. 

176.  Liberty  is  something  more  than  the 
mere  freedom  from  personal  restraint ;  it  in- 
cludes the  right  to  do  as  one  pleases  when  not 
inconsistent  with  others'  legal  rights:  Kuhnv. 
Detroit  Common  Council,  70  M.  687  (June  8, 
'88). 

176.  Like:  This  term  applies  to  the  char- 
acter as  well  as  to  the  details  of  proceedings: 
People  v.  Jackson,  8  M.  112. 

177.  Loan  is  an  advance  of  money  to  be 
repaid  at  a  future  day,  and  is  distinguished 
from  "discount"  because  the  interest  is  pay- 
able in  future:  Bailey  v.  Murphy,  W.  425. 

178.  Local  improvements  do  not  cover 
towers  for  electrio  lighting :  Putnam  v.  Grand 
Rapids,  68  M.  428. 

179.  Malice  is  a  wicked  intent  to  do  an 
injury:  People  v.  Petheram,  64  M.  265. 

180.  It  need  not  be  actual  personal  ill-will, 
but  designates  a  wilful  injury  without  just 
reason:  Maclean  v.  Scripps,  52  M.  221.  A 
wrongful  act  done  intentionally  without  just 
cause  or  excuse:  Bell  v.  Fernald,  71  M.  — . 

181.  Malice  aforethought  means  malice 
existing  at  any  time  before  the  act  so  as  to 
be  its  moving  cause  or  concomitant:  Nye  v. 
People,  86  M.  19. 

182.  Malicious  means  wilful,  wanton  or 
reckless:  Hamilton  v.  Smith,  89  M.  229. 

188.  Manufacture  does  not  necessarily 


imply  a  chemical  change;  preparing  ice  for 
use  is  a  "  manufacturing  "  business:  Attorney- 
General  v.  Lorman,  59  M.  164. 

Mill-tally:  See  Contracts,  §  852. 

184.  Money:  United  States  or  other  bonds 
are  not  included  in  this  term :  Waterman  v. 
Waterman,  84  M.  491. 

186.  A  note  payable  in  Canada  "  currency  " 
is  payable  in  "money:"  Black  v.  Ward,  27 
M.  194. 

186.  More  or  less:  A  call  for  500,000  feet 
of  lumber,  more  or  less,  held  satisfied  by 
473,000  feet:  Holland  v.  Rea,  48  M.  221. 

Navigable:  See  Waters,  §§  1-19. 

187.  Necessary  appendage  for  school- 
house:  86  M.  407;  62  M.  107.  See  Schools, 
§§  82,  83. 

188.  Horse  not  necessary  for  infant:  50  M. 
478.    See  Infants,  §  80. 

189.  Necessity:  Mere  convenience  of  time 
and  opportunity  cannot  be  the  test  as  to 
whether  work  done  on  Sunday  is  work  of  "  ne- 
cessity :"  Allen  v.  Duffle,  43  M.  6.  See  "  Char- 
ity," supra. 

190.  Negotiable  does  not  necessarily  im- 
ply more  than  that  the  paper  possesses  the  ne- 
gotiable quality:  Robinson  v.  Wilkinson,  88 
M.  801. 

191.  Next  general  election:  44  M.  268. 
See  Constitutions,  §  17. 

Nominal  condition  in  deed:  See  Convey- 
ances, §§  225-227. 

192.  Notice  in  writing:  Printing  suf- 
fices: Pelton  v.  Ottawa  Supervisors,  62  M.  520. 

193.  Nullity  in  legal  proceedings  is  such 
a  defect  as  cannot  be  waived :  Jenness  v.  La- 
peer Circuit  Judge,  42  M.  471.    See  "  Void," 

infra. 

194.  Obstructions  in  a  public  way  are 
impediments  to  travel  and  passage  placed 
therein,  and  tending  to  make  its  use  difficult 
or  dangerous ;  they  differ  from  encroachments, 
and  power  to  impose  penalties  f6r  the  former 
would  not  include  power  to  impose  them  for 
the  latter:  Grand  Rapids  v.  Hughes,  15  M. 
64,67. 

196.  Nothing  is  a  punishable  "obstruction" 
of  an  alley  which  does  not  interfere  with  its 
accustomed  use :  Beecher  v.  People,  88  M.  291. 

196.  Occupy:  To  be  an  "occupant"  of 
premises  one  need  not  have  his  home  thereon : 
Tweed  v.  Metcalf,  4  M.  586;  Burroughs  v. 
Goff,  64  M.  468. 

197.  "  Occupancy  "  may  consist  of  cultiva- 
tion and  use,  without  actual  residence,  or  may 
be  by  a  tenant:  People  v.  State  Treasurer,  1 
M.  870. 

198.  To  be  an  "  occupant "  so  as  to  be  held 
liable  for  not  building  fence  one  must  be  in 
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possession  and  have  use  and  control  of  the 
land;  merely  hoarding  or  living  thereon  is 
not  enough :  Carpenter  v.  Vail,  86  M.  229. 

109.  "  Occupancy  "  does  not  require  con- 
tinuous presence :  Stupetsky  v.  Transatlantic 
F.  Int.  Co.,  48  M.  874;  Shackelton  r.  Sun  Fire 
Office,  55  M.  292. 

200.  "Occupied  as  a  town  site:"  Selby's 
Case,  6  M.  204.  » 

201.  Reservation  of  use  and  "  occupancy : " 
89  M.  421.    See  Conveyances,  §  238. 

202.  Office  or  public  trust:  58  M.  217. 
See  Constitutions,  §  707. 

202a.  Official  bonds:  Executors'  bonds 
are  not:  58  M.  237. 

203.  On  or  about  a  day  named  is  just  as 
consistent  with  a  day  «r  two  after  as  before: 
Paine  v.  State  Land  Office  Commissioner,  66 
M.  248. 

204.  Organized:  A  British  company 
licensed  to  do  business  in  New  York  is  not  a 
corporation  "organized"  there:  Employers' 
Liability  Assurance  Co.  v.  Insurance  Commis- 
sioner, 64  M.  617. 

206.  Outlaw,  used  by  parties  with  refer- 
ence to.  a  mortgage,  means  the  time  when,  in 
law,  it  would  be  presumed  paid :  Curtis  v. 
Qoodenow,  24  M.  22. 

206.  Owner:  This  term  may  include  one 
who  has  a  claim  or  interest  in  the  property, 
even  though  it  is  an  undivided  interest  or 
falls  short  of  absolute  ownership  in  fee:  Lozo 
v.  Sutherland,  88  M.  171. 

207.  There  may  be  "ownership"  without 
actual  residence:  People  v.  State  Treasurer,  7 
M.  870. 

208.  Faying:  The  obligation  assumed  by 
a  street  railway  company  to  "  pave  "  its  track 
does  not  bind  it  to  excavate  with  reference  to 
grade:  Fort  Street  db  E.  R.  Co.  v.  Schneider, 
15M.74. 

Penal  laws,  what  are:  See  Constitutions, 
§§  137, 141 ;  Statutes,  §§  £02.  204. 

209.  Penalty  may,  it  seems,  embrace  costs 
and  charges  imposed  upon  those  who  violate 
police  regulations:  Grover  v.  Huckins,  26  M. 
488. 

210.  Sums  required  to  be  paid  by  the  owner 
of  beasts  distrained  are  in  the  nature  of  a 
"  penalty : "  Marx  v.  Labadie,  51  M.  605. 

211.  Person  is  applicable  to  a  corpora- 
tion: Turribull  v.  Prentiss  Lumber  Co.,  55  M. 
893. 

212.  Personal  property:  Ice  is:  Biggins 
v.  Kusterer,  41  M.  825. 

213.  Standing  timber  is  not:  Fletcher  v. 
Alcona,  71  M.  —  (Oct  19,  *88). 

214.  Persons  beyond  seas:  This  includes 
persons  out  of  the  state,  even  though  not  out 


of  the  United  States:  Btdburt  v.  Merriam,  8 
M.  149. 

215.  Pettifogging  shyster:  40  M.  256. 
See  Libel,  §  52. 

216.  Place  of  publication:  The  territory 
of  a  city,  village  or  township  —  all  parts  of  it 
alike,  and  disregarding  all  inferior  subdivis- 
ions —  within  which  a  newspaper  is  published, 
is  the  "  place  of  publication  "  within  the  mean- 
ing of  the  statutes  which  require  notices  to 
be  published  in  particular  localities:  Hinch- 
man  v.  Barnes,  21  M.  559. 

217.  Plate  does  not  embrace  articles  of 
ordinary  use,  such  as  forks  and  tea  and  table- 
spoons, whatever  may  be  the  material,  but 
only  the  more  pretentious  articles  that  are  dis- 
played on  the  tables  of  the  wealthy  or  osten- 
tatious :  Hanover  Fire  Ins.  Co.  v.  Mannasson, 
29  M.  817. 

218.  Plural:  Words  implying  the  plural 
may  be  construed  to  include  the  singular;  the 
greater  includes  the  lees :  Hitchcock  v.  Hakn, 
60  M.  462. 

219.  A  plural  noun  may  be  taken  as  singu- 
lar in  meaning :  Barnes  v.  Michigan  Air  Line 
R.  Co..  54  M.  245. 

220.  Words  implying  the  singular  may  be 
construed  to  include  the  plural:  Hammond 
v.  Baker,  89  M.  473;  Holcomb  v.  Tift,  54  H. 
648. 

221.  Positive  proof:  7  M.  887.  See  Evi- 
dence, §  1459. 

222.  Possessed  is  a  variable  term  in  law; 
it  may  imply  a  temporary  interest  in  lands  or 
a  corporal  having,  or  merely  property  as 
owner,  in  which  sense  it  may  be  used  even 
though  an  intruder  has  excluded  the  owner 
for  the  time ;  it  may  also  be  used  when  the 
intruder's  possession  is  apparently  subordinate 
to  that  of  the  general  owner:  Mayor  v.  Park 
Commissioners,  44  M.  603. 

223.  Preponderance  of  evidence:  See 
Evidence,  §  1458. 

224.  Presence:  A  person's  "<  presence" 
does  not  depend  upon  whether  he  can  be  dis- 
tinctly seen  or  discerned  by  another  ("  In  the 
presence  of  an  officer,"  see  Crimes,  §  730) :  Peo- 
ple v.  Bartz,  58  M.  495. 

226.  "In  the  presence  of  the  testator:"  19 
M.  605;  59  M.  147.    See  Wills,  §§  52,  53. 

Probable  cause:  See  Malicious  Prosecu- 
tion, §  17. 

226.  Process  is  a  writ  issued  by  some 
court  or  officer  executing  judicial  powers: 
Tweed  v.  Metcalf,  4  M.  688. 

227.  Professional  employment:  This 
term  relates  to  those  occupations  only  that  are 
universally  classed  as  professions,  the  gen- 
eral duties  and  character  of  which    courts 
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must  be  expected  to  understand  judicially: 
Pennock  v.  Puller,  41  M.  165. 

228.  A  mere  agency  to  establish  a  claim 
and  procure  its  adjustment  and  payment  by 
the  government  is  not  a  professional  employ- 
ment: Bronson  v.  Newberry,  2  D.  52. 

229.  Nor  is  an  agency  to  sell  sewing  ma- 
chines: People  v.  McAllister,  19  M.  217. 

230.  Nor  an  agency  to  sell  real  estate: 
Pennock  v.  Fuller.  41  M.  155. 

Prohibit:  See  "  Regulate,"  infra,  §  255. 

281.  Property -involves  the  right  of  bene- 
ficial use  and  the  right  to  exclude  others  from 
use :  Orand  Rapids  Booming  Co.  v.  Jarvis,  80 
M.  320. 

232.  "Property"  does  not  consist  merely 
of  the  title  and  possession ;  the  right  to  con- 
tract a  debt,  or  to  enter  into  a  bond  or  other 
writing,  is  a  property  one:  Kuhn  v.  Detroit 
Common  Council,  70  M.  637. 

233. '"  Property  "  may  include  every  spe- 
cies of  ownership,  whether  in  possession  or 
action;  a  bequest  of  "  property  "  may,  how- 
ever, exclude  choses  in  action  when  that  is 
the  evident  intent:  Jameson's  Appeal,  1  M. 
103. 

234.  The  right  to  avoid  one's  contract  for 
non-stamping  is  not  "property:"  Gibson  v. 
Eibbard,  18  M.  210. 

235.  A  right  in  action  that  comes  into  ex- 
istence under  common-law  principles,  and  is 
not  given  by  statute  as  a  mere  penalty,  is 
"property:"  Dunlap  v.  Toledo,  A.A.&Q.  T. 
R.  Co.,  50  M.  474. 

236.  A  right  of  action  is  as  much  "  prop- 
erty "  as  a  corporeal  possession :  Power  v.  Har- 
low, 57  M.  111. 

237.  A  term  for  years  is  as  clearly  "  prop- 
erty" as  ownership  in  fee:  Orand  Rapids 
Booming  Co.  v.  Jarvis,  80  M.  822. 

238.  The  word  "  chattels  "  denotes  "  prop- 
erty:"  People  v.  Kent,  1  D.  47. 

239.  Money  is  "property:"  People  v.  Will- 
iams, 24  H.  161. 

240.  So  is  a  certificate  of  stock :  Daggett  v. 
Davis,  68  M.  87. 

241.  So  is  the  franchise  of  keeping  a  ferry: 
Kitson  v.  Ann  Arbor,  26  M.  831 ;  Billings  v. 
Breinig,  45  M.  70. 

242.  So  is  a  privilege  to  take  toll:  Detroit 
v.  Detroit  &  H.  P.  R.  Co.,  48  M.  148. 

243.  So  are  dogs:  Heisrodt  v.  Hackett,  84 
M.  284 

244.  So  is  beer:  Kreiter  v.  Nichols,  28  M. 
498. 

Prostitution:  See  "  Concubinage,"  supra, 
§45. 

246.  Public  purpose:  People  v.  Salem,  20 
M.485. 


246.  Public  road:  28  M.  541.  See  Con- 
veyances, §  287. 

247.  Public  wharf  simply  means  a  wharf 
belonging  to  the  city:  Horn  v.  People,  26  M. 
224. 

Purchaser:   See  this  heading  in  the  Index. 

248.  Purpresture  defined:  84  M.  472. 
See  Nuisance,  §  10. 

249.  Question:  A  question  to  be  decided 
implies  something  in  controversy  or  that  may 
be  the  subject  of  controversy:  McFarlane  v. 
Clark,  39  M.  46. 

250.  Real  estate:  The  interest  of  a  ten- 
ant for  years  in  lands  is  not  "real  estate:" 
Buhl  «.  Kenyan,  11  M.  250.  Nor  is  the  right 
of  possession  of  land  for  a  term  of  years: 
drover  v.  Fox,  86  M.  459. 

261.  Nor  is  the  right  of  navigating  publio 
river  "  real  estate : "  Barnard  v.  Hinkley,  10 
M.  459. 

Reasonable  doubt:  See  Crimes,  g§  1228- 
1285. 

262.  Reasonable  time  is  so  much  as  is 
necessary  under  the  circumstances  to  do  con- 
veniently what  the  contract  or  duty  requires 
in  the  particular  case  should  be  done:  Botcen 
v.  Detroit  City  R.  Co.,  54  M.  501. 

263.  "Reasonable  time  "  depends  upon  the 
circumstances  of  the  case:  Clark  v.  Moyer,  5 
M.  472 ;  Stange  v.  Wilson,  17  M.  8. 

264.  Recognizance  is  an  obligation  of 
record  entered  into  before  a  court  or  officer 
duly  authorized  for  that  purpose:  CKnk  v. 
Muskegon  Circuit  Judge,  58  M.  244. 

265.  Regulate  and  prohibit  are  not  syn- 
onymous: People  v.  Qadway,  61  M.  291; 
Hauek's  Case,  70  M.  407. 

256.  Relations:  An  infant's  "relations" 
are  said  to  be  those  who  would,  if  he  died  in- 
testate, be  entitled  to  a  distributive  share  of 
his  estate:  Taffv.  Hosmer,  14  M.  257. 

257.  Religious  liberty:  68  M.  405.  See 
Constitutions,  §  151. 

268.  Removal:  Removal  of  property  be- 
yond creditors'  reach  is  not  necessarily  a  man- 
ual transportation:  Nugent  v.  Goldsmith,  59 
M.595. 

Rent:  See  Landlord  and  Tenant,  g§  176, 
177. 

259.  Repaving:  Repairing,  where  new 
materials  are  necessary,  amounts  to  repaving, 
although  not  required  by  the  whole  street: 
Fort  Wayne  &  E.  R.  Co.  v.  Detroit,  84  M. 
79. 

260.  Representative  is  one  chosen  by  a 
principal  to  exercise  for  him  a  power  or  per- 
form for  him  a  trust:  Park  Commissioners  r. 
Detroit,  28  M.  245. 

261.  "  Legal  representatives  "  in  a  will  may 
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mean  lawful  heirs:  Rivenett  v.  Bourquin,  68 
M.  13, 

262.  Reputation  is  what  others  hear  of 
one's  character :  Bathrick  v.  Detroit  P.  <fc  T. 
Co.,  50  M.  642. 

263.  Required  for  the  public  use  is  syn- 
onymous with  " necessary:"  F.  65P.  M.  R.  Co. 
v.  D.  &B.C.R.  Co.,  64  M.  860. 

264.  Residence:  A-  person  is  ordinarily 
held  to  reside  on  all  the  parcels  of  laud  that 
are  actually  appurtenant  to  his  house:  Hedley 
v.  Leonard,  85  M.  76. 

Further,  see  the  heading  "Residence"  in 
the  Index. 

265.  Resort  means  to  visit  frequently: 
O'Brien  v.  People,  28  M.  214. 

266.  Restaurant  is  a  place  where  refresh- 
ments may  be  bad :  Richards  v.  Washington 
F.  <fc  M.  Ins.  Co.,  60  M.  426. 

See  "Sdtoon,"  infra,  £§  271,  272. 

267.  Return  of  process  may  mean  the 
return  day  thereof,  instead  of  the  actual  re- 
turn :  Aldrich  v.  Maitland,  4  M.  211. 

268.  Right  accrued:  A  former  remedy  is 
not,  necessarily :  Robinson  v.  The  Red  Jacket, 
1M.  175. 

269.  Running  at  large:  Cattle  in  any- 
body's charge  are  not  "running  at  large:" 
Bertwhwtle  v.  Goodrich,  53  M.  459;  Blanch  v. 
Hirth,  66  M.  832. 

270.  Salary:  82  M.  276.  See  Contracts, 
§401. 

271.  Saloon  means  a  place  of  refreshment, 
not  necessarily  a  place  where  intoxicating 
liquors  are  sold :  Kitson  v.  Ann  Arbor,  26  M. 
826;  Mount  Pleasant  v.  Vansice,  48  M.  868; 
Wolf  v.  Lansing,  53  M.  869.  The  latter  mean- 
ing, however,  held  to  be  intended  by  a  cer- 
tain city  ordinance:  Dewar  v.  People,  40  M. 
403. 

272.  A  "saloon"  is  supposed  to  be  a  place 
where  persons  who  call  for  them  are  supplied 
with  refreshments;  pool-tables,  therefore,  are 
not  necessary  in  connection  with  the  saloon 
business:  Qoozen  v.  Phillips,  49  M.  8. 

Satisfactory:  See  Contracts,  §  469  j 
Sales,  §8  287-290. 

272a.  Separate  instruments  maybe  on  the 
same  paper:  Trombly  v.  Parsons,  10  M.  274. 

273.  Serious  is  not  generally  used  to  sig- 
nify a  dangerous  condition,  but  rather  to  de- 
fine a  grave,  important  or  weighty  trouble. 
Bright's  disease  of  the  kidneys  is  not  only  a 
serious  but  a  dangerous  disease:  Brown  v. 
Metropolitan  L.  Ins.  Co.,  65  M.  816. 

274.  Servioe  of  execution  includes  sale 
when  necessary  to  make  the  money  called  for 
by  the  writ:  Peck  v.  City  National  Bank,  61 
K.859. 


276.  Settled  and  occupied  as  used  in 
the  pre-emption  laws  refers  to  a  bona  fide  use 
and  occupation  of  the  land:  Selby's  Case,  6  M. 
204. 

276.  Settlement:  The  words  "  settlement 
of  account "  held  to  mean  no  more  than  "  ap- 
plied on  account:  *  Widner  v.  Western  Union 
Tel.  Co.,  51  M.  296. 

277.  "Settlement "of  estate:  41  M.  412. 
See  Wills,  §  265. 

278.  "Settlement"  of  a  pre-emptioner:  29 
M.  160,    See  Public  Lands,  §  86. 

Shop:  See  "  Store," infra. 

279.  Shore  is  the  land  between  high  and 
low  tide :  Lorman  v.  Benson,  8  M.  27. 

280.  Sidewalk  in  a  street  is  the  walk  in 
front  of  a  man's  lot  so  far  as  the  lot  extends, 
but  no  further:  O'Neil  v.  Detroit,  50  M.  135. 

281.  Sign  off:  14  M.  186.  See  Contracts, 
§616. 

282.  Signs  and  furniture:  14  M.  512. 
See  Chattel  Mortgages,  §  48. 

Singular:  See  "  Plural,"  supra. 

283.  Sound  health:  65  M.  314.    See  Is- 

SCRANCE,  §  163. 

284.  Specific  taxes:  84  M.  276.  See 
Taxes,  §96. 

286.  State  officers:  Probate  judges  are 
not  "  state  officers  "  in  the  sense  in  which  the 
statutes  use  that  term :  Secord  v.  Fouteh,  44 
M.  90. 

286.  States,  in  H.  S.  §  4326,  include  none 
but  members  of  our  Union:  Snip.  Liability 
Assur.  Co.  v.  Ins.  Comm'r,  64  M.  616. 

287.  Station  agent  means  an  agent  locally 
in  charge  of  the  station  or  depot,  and  excludes 
a  "commercial  agent:"  Detroit  v.  W.,St.  L. 
<fc  P.  R.  Co..  63  M.  714. 

288.  Stock  is  not  necessarily  limited  to 
live-stock:  89  M.  482.     See  CONTRACTS,  §  403. 

289.  Stock  in  trade  may  include  cars  ap- 
purtenant to  the  business :  Comstock  v.  Grand 
Rapids,  54  M.  646. 

Storage,  property  in:  See  Taxes,  §§  173- 
176. 

290.  Store  is  commonly  used  as  the  equiva- 
lent of  the  English  "  shop ; "  it  appUes  to  the 
building,  and  a  restaurant  and  bakery  may  be 
carried  on  in  a  building  insured  for  use  as  a 
"store:"  Richards  v.  Washington  F.  db  M. 
Ins.  Co.,  60  M.  426. 

291.  A  devise  of  "stores"  may  pass  the 
ground  they  stand  upon:  Toms  v.  Williams, 
41  M.  669. 

292.  Street:  A  "street"  includes  the 
whole  width  of  public  way:  Brevoort  v.  De- 
troit, 24  M.  825. 

293.  Street  improvement:  A  sewer  is 
not:  Clay  v.  Grand  Rapids,  60  M.  456. 
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294.  Subject-matter:  The  "  subject-mat- 
ter "  of  a  litigation  is  the  right  which  one  party 
claims  as  against  the  other  and  which  he  de- 
mands the  judgment  of  the  court  upon :  Jacob- 
son  v.  Miller,  41  M.  93. 

Subsequent  purchaser:  See  Recording 
Acts,  §185. 

295.  Suicide  means  self-killing,  and  can- 
not be  restricted  so  as  to  apply  only  to  a  wrong- 
ful act  or  self-murder :  John  Hancock  Mut.  L. 
Ins.  Co.  v.  Moore,  34  M.  49. 

296.  Supplies  furnished  a  vessel  do  not  in- 
clude "  materials : "  Lawson  v.  Biggins,  1  M. 
826. 

297.  Support:  The  building  of  a  bouse  in 
whole  ox  part  cannot  be  considered  a  part  of 
the  "  support "  of  the  person  who  is  to  occupy 
it:  Morford  v.  Dkffenbaoker,  54  M.  608. 

298.  Surety  defined:  85  M.  48.  See 
Suretyship,  §  2. 

299.  Survivorship:  "Surviving"  chil- 
dren mentioned  in  a  will  are  those  surviving 
at  testator's  death :  Toms  v.  Williams,  41  M. 
554;  Eberts  v.  Eberts,  42  M.  406;  Porter  v. 
Porter,  50  M.  460.  See  .Rood  v.  Hovey,  50  M. 
400;  Rivenett  v.  Bourqvin,  53  M.  10. 

Taxes,  what  are,  see  Taxes,  §§  1-10. 

300.  Tenancy,  when  exists:  24  M.  284. 
See  Landlord  and  Tenant,  §  1. 

Tenant  at  will:  See  Landlord,  etc., 
§36. 

Tenant  by  sufferance:  See  Landlord, 
etc.,  §  50. 

301.  Thrown  into  bankruptcy  implies 
an  adjudication:  Wilcox  v.  Toledo  &  A.  A. 
B.  Co.,  45  M.  282. 

302.  Test  of  qualification  for  office:  58  M. 
217.    See  Constitutions,  §  707. 

303.  Third  offence:  20  M.  474  See 
Crimes,  §  606.    . 

304.  Title  is  that  which  makes  the  founda- 
tion of  the  ownership  of  property,  real  or 
personal;  e.  g.,  title  to  a  debt  consists  in  the 
facts  which,  taken  together,  created  the  con- 
tract relations  of  the  parties  thereto:  Hunt  v. 
Eaton,  55  M.  865. 

805.  To  often  has  a  meaning  nearly 
synonymous  with  "towards,"  although  its 
ordinary  meaning  is  not  satisfied  unless  the 
point  or  object  is  actually  attained :  Moran  v. 
Lezotte,  54  M.  87. 

306.  Tolls  at  common  law  include  a  large 
class  of  dues  and  exactions  that  are  in  the  nat- 
ure of  fixed  rights,  and  cannot  be  lawfully 
exceeded,  and  are  generally,  if  not  universally, 
connected  with  some  franchise  which  involves 
duties  as  well  as  privileges  of  a  general  or 
public  nature,  such  as  those  which  belong  to 


fairs,  markets,  milk,  turnpikes,  ferries  and 
bridges :  McKee  v.  Grand  Rapids  4b  R.  L.  St. 
R.  Co.,  41  M.  279. 

807.  "  Tolls  "  are  the  compensation  for  the 
use  of  another's  property  or  of  improvements 
made  by  him :  Sands  v.  Manistee  River  Imp. 
Co.,  138  U.  a  288. 

308.  Townships:  Whether  may  not  be 
used  in  generic  sense,  including  "cities:" 
Wayne  County  v.  Detroit,  17  M.  401.  See 
supra,  §  65. 

309.  "Township,"  as  used  in  H.  S.  §  1008, 
includes  "  ward : "  Comstoek  v.  Grand  Rapids, 

54  M.  645.    See  Bixby  v.  Steketee,  44  M.  613. 

310.  Township  charge:  8  M.  880.  See 
Townships,  g  89. 

311.  Township  expenses:  86  M.  220. 
See  Townships,  §  40. 

313.  Travelled  part  of  the  road:  38  M. 
48.    See  Highways,  §  150. 

314.  Treasury:  Moneys  in  the  official 
custody  or  subject  to  the  official  control  of 
the  state  treasurer  are  in  the  "treasury"  in 
the  sense  of  H.  S.  §  9149:  People  v.  McKinney, 
10  M.  86. 

Trial:  See  Courts,  §§  218-221. 
Undue  influence:  See  Wills,  §8  84-41. 
Unusual  punishments :  See  Constitutions, 
§131. 

315.  Use  of  moneys  may  mean  enjoyment, 
not  simply  interest:  Patterson  v.  Stewart,  88 
M.  404. 

316.  Assignment  of  the  "  use  "  of  premises 
did  not  pass  rents :  Spieer  v.  Banker,  45  M.  636. 

317.  Bequest  of  "use"  of  personalty; 
whether  did  not  give  power  of  disposal:  Sut- 
phen  v.  Ellis,  85  M.  450. 

318.  Goods  gotten  "for  use"  in  business: 
49  M.  427.    See  Chattel  Mortgage,  §  47. 

319.  Reservation  of  "use"  of  premises:  39 
M.  421.    See  Conveyances,  §  238. 

320.  Used  means  "  employed : "  Moore  v. 
American  Transp.  Co.,  24  How.  (U.  S.)  87. 

321.  Vacant  or  unoccupied:  48  M.  874; 

55  M.  292.    See  Insurance,  §§  199,  200. 

322.  Vagrancy:  41  M.  801.  See  Crimes, 
§485. 

323.  Value  may  be  used  to  signify  "  cost 
price: "  Neib  v.  Hinderer,  42  M.  453. 

324.  Vicinage  (whence  jurors  are  drawn) 
means  the  county :  Convers  v.  Grand  Rapids 
&I.R.  Co.,  18  M.  468. 

325.  Vicinity  of  city:  62  M.  87.  See 
Contracts.  §  407. 

326.  Village,  as  contemplated  by  Const., 
art.  16,  §  2  (exempting  village  lot  for  home- 
stead), id  not  necessarily  an  incorporated  vil- 
lage; semble:  Bouchard  v.  Bourassa,  67  M.  10. 
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327.  Visible  and  apparent,  as  applied 
to  means  of  support,  are  -words  of  similar 
meaning :  People  v.  Herrick,  59  M.  605. 

328.  Void:  Though  a  statute  declares  an 
act  to  be  "  utterly  void  "  it  may  be  voidable 
only;  no  act  is  utterly  void,  and  consequently 
a  mere  nullity,  which  takes  effect  for  some 
purpose:  Pox  v.  Willis,  1  M.  831,  325. 

329.  Action  which  the  legislature  declares 
"  void  "  on  grounds  of  general  policy  is  void 
to  all  intents ;  but  if  the  manifest  purpose  of 
the  law  is  to  protect  individuals  in  their  own 
rights  they  only  can  take  advantage  «f  it: 
Beecher  v.  Marquette  &  P.  R.  M.  Co.,  45  M. 
103. 

330.  Volunteer:  A  substitute  is  not  a 
« *  volunteer : "  25  M.  848.    See  Army.  §  18. 

331.  Warranty  deed  means  a  deed  with 
covenant  of  general  warranty :  Dvright  v.  Cut- 
ler, 8  M.  577;  Allen  v.  Hazen,  26  M.  145; 
Gault  v.  Van  Zile,  87  M.  23. 


332.  White  male  citizens:  14  M.  414.  See 
Constitutions,  §  867. 

333.  Wilful:  Wilfully  obstructing  ditch: 
54  M.  180.    See  Drains,  §  85. 

334.  "Wilful"  disobedience  means  more 
than  a  conscious  failure  to  obey;  it  involves  a 
wrong  or  perverse  disposition,  so  as  to  render 
the  conduct  unreasonable  and  inconsistent 
with  proper  subordination:  Shaver  v.  Ing- 
ham, 58  M.  654. 

Workmanlike  manner:  See  Contracts, 
§§  519-521. 

336.  Written:  The  words  "written"  or 
"in  writing"  may  be  construed  to  include 
printing,  except  where  the  written  signature 
is  required  by  law :  Pelton  v.  Ottawa  Super- 
visors, 52  M.  520. 

336.  Witness's  mark  upon  deed — he  being 
unable  to  write — suffices:  Brown  «.  MeCor- 
mick,  28  M.  217. 

337.  Wrought  or  unwrought  marble:  4 
M.  619.    See  Contracts,  §  851. 
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ADDENDA. 


For  reference  in  the  table  of  cases  and  the  index,  additional  notes  are  here  given  from  two 
federal  oases  that  were  not  reported  until  after  the  final  arrangement  of  the  manuscript  of 
the  digest  had  been  made;  also  from  several  decisions  (Day  v.  Cole,  Tompkins  v.  Hitchcock, 
Wright  v.  Dickinson  and  Zabel  v.  Harshman)  which,  though  reported — considerably  in  ad- 
vance of  their  chronological  order,  however  — in  65-69  Mich.,  were  not  rendered  until  after 
the  publication  of  the  first  volume  of  this  work ;  and,  finally,  from  the  original  opinion  in 
Carver  v.  Detroit  A  Saline  Plank  R  Co.,  69  M.  616,  an  old  case  which  was  reported  on  re- 
hearing in  61  Mich. 

AGENCY.  indorsed  by  "Geo.  Moebs,  Sec  and  Treas.," 

—   ..-     ...  -_  ^  ^    ■**■     j     <    ii.ui      the  note  and  indorsement  are  the  corporation's, 

Batflcation:  Effect:  Vendor's  Uaml-    ^e  te  no  individual  liability  on  the  ^o^ 

ity.    Though  rat.ficat.on  of  agency  by  co-  and         mdorsement>  ^      unambigu- 

vendor  in  land-contract  executed  for  him  on  ^^  ^  ^         ^  ^^  v 

parol  authority  is  insufficient  under  statute  or    j^^  187  u  a  597 

frauds  to  validate  contract,  it  is  sufficient  as  to 

receipt  of  money  on  joint  account,  and  renders 

party  jointly  liable  to  refund  to  vendee  pay- 
ments made  by  latter:  Wright  v.  Dickinson, 

67  M.  590. 
Ratification:  Evidence.    As  tending  to 

prove  ratification  or  adoption  by  co-vendor  of 

vendee's  payments  on  land-contract  executed 

on  parol  authority,  jury  in  action  by  vendee 

to  recover  back  such  payments  may  consider, 

in  determining  whether  there  is  a  joint  liabil- 
ity, the  fact  that  such  vendor  approved  the 

contract  in  writing  after  payments  had  been 

made,  and  that  he  joined  with  co-vendor  in 

suit  for  balance  of  purchase  money :  Ibid, 


ASSUMPSIT. 

Recovery  of  payments:  Voidland-oon- 
tract.  A  vendee  in  a  land-contract  that  is 
void  and  incapable  of  ratification  may  recover 
in  assumpsit  what  he  has  paid  less  benefits  re- 
ceived from  the  land  while  in  his  possession 
under  the  contract,  and  the  whole  contro- 
versy may  be  adjusted  in  this  common-law 
proceeding:  Wright  v.  Dickinson,  67  M.  590, 
580. 

BILLS  AND  NOTES. 

Corporation  note:  Indorsement:  Ex- 
traneous evidence.  Where  a  note  is  signed 
"  Peninsular  Cigar  Co.  [a  corporation],  Geo. 
Moebs,  Sec.  and  Treas,"  and  is  payable  to  and 


CONSTITUTIONS. 

Obligation  of  contracts:  Alteration  of 
charter:  Police  regulations.  A  plank-road 
company's  charter  though  not  alterable  until 
after  thirty  years  is  subject  even  during  that 
time  to  reasonable  and  proper  police  regula- 
tions that  may  be  enacted  to  preserve  and  keep 
from  injury  the  lives  and  health  of  the  people : 
Carver  v.  Detroit  A  Saline  P.  R.  Co.,  69  M. 
616. 


CONTRACTS. 

Performance:  Commissions  to  dealer: 
Province  of  jury.  In  an  action  by  a  furni- 
ture dealer  for  commissions  orally  agreed  to 
be  paid  to  him  by  a  customer  above  wholesale 
or  dealers'  rates  to  be  procured  for  him  by 
plaintiff  from  wholesale  dealers  (see  Con- 
tracts, vol  I,  p.  883,  §  522),  testimony  was 
given  to  the  effect  that  plaintiff  in  the  custom-  ' 
er*8  presence  requested  the  head  salesman  of  a 
wholesale  dealer  to  let  the  customer  have  the 
goods  at  .the  prices  they  would  be  sold  to 
plaintiff,  which  were  the  same  as  wholesale  or 
dealers'  rates,  that  the  saleman  said  he  would 
do  so,  and  that  he  did  sell.  Held,  that  the  jury 
was  justified  in  finding  that  the  furniture  was 
furnished  at  dealers'  rates,  and  that  it  was  for 
the  jury  to  determine  whether  the  testimony — 
which  was  disputed  — was  true  or  not,  and 
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also  to  find  from  all  the  testimony  what  the 
agreement  between  the  parties  was:  Tompkins 
v.  Hitchcock,  69  M.  138. 


CONVEYANCES. 

Attestation.  Conveyance  by  two  grantors 
held  sufficiently  witnessed  as  to  both,  where 
signatures  of  witnesses  as  to  one  grantor  pre- 
ceded, and  as  to  the  other  followed,  a  mem- 
orandum of  interlineation :  Culbertson  v.  Wit- 
beck  Co.,  127  U.  8.  336. 

Acknowledgment:  Certificate:  Iden- 
tity. If  officer  taking  acknowledgment  is 
satisfied  as  to  parties'  identity,  court  cannot 
inquire  into  evidence  basing  his  conclusion; 
and  it  seems  that  his  certificate  stating  that 
he  is  "  satisfied "  that  the  parties  appearing 
before  him  "are  the  grantors,"  eta,  is  suffi- 
cient: Ibid: 

Identity  of  parties:  Acknowledgment 
out  of  state:  Authenticating  certificate. 
At  any  rate,  where  the  conveyance  so  certified 
is  of  Michigan  land  and  is  executed  in  another 
state,  it  is  shown  to  be  valid  when  there  is  at- 
tached thereto  a  certificate  of  the  proper  clerk 
certifying  to  such  officer's  official  character  and 
to  the  fact  that  the  acknowledgment  was  made 
according  to  the  laws  of  such  other  state :  Ibid. 


DIVOBCE. 

Third  parties  cannot  be  made  defend- 
ants in  a  divorce  suit  unless  they  have  con- 
spired with  the  husband  to  transfer  property 
subject  to  complainant's  claim  for  alimony,  to 
third  persons,  with  intent  to  defraud  her  out 
of  her  interest  in  such  property  held  by  reason 
of  her  marital  rights  in  the  same :  Peck  v.  Uhl, 
66  M.  592.    See  Peck  v.  Peck,  66  M.  686. 


DRAINS. 

Location:  Jurisdiction:  Former  drain. 
A  township  drain  commissioner  has  no  juris- 
diction to  locate  a  township  drain  upon  the 
line  of  a  drain  laid  by  the  county  drain  com- 
missioner, unless  such  first  drain  has  been 
legally  vacated  or  abandoned :  Zabel  v.  Harsh- 
man,  68  M.  273. 

Establishment:  Notice:  Collateral  at- 
tack. Where  the  record  of  the  proceedings 
to  establish  a  county  drain  shows  that  no 
notice  was  given  to  parties  interested  of  the 
application  to  the  judge  of  probate  for  the  ap- 
pointment of  commissioners  to  ascertain  the 
necessity  for  such  drain  and  to  appraise  the 
damages,  such  proceedings    cannot  be   sus- 


tained if  assailed  by  any  party  interested  be- 
fore the  drain  is  built  and  the  assessments 
therefor  raised  and  paid  over;  but  they  are 
not  open  to  collateral  attack  after  acquiescence 
for  fifteen  years :  Ibid. 

Establishment:  Officers  do  facto:  Col- 
lateral attack.  Where  county  drain  com- 
missioners assume  to  act  as  such  they  are  at 
least  officers  de  facto,  even  though  they  were 
supervisors  when  they  were  appointed;  and 
their  action  within  the  scope  of  the  authority 
conferred  upon  county  drain  commissioners 
cannot  be  attacked  collaterally :  Ibid. 

Establishment:  Acquiescence.  A  drain 
that  was  located,  established  and  constructed 
under  color  of  statute  by  county  drain  com- 
missioners, its  cost  being  paid  by  the  parties 
assessed  without  objection  as  to  any  illegality 
or  irregularity,  and  that  has  been  in  use  and 
acquiesced  in  as  a  public  drain  for  fifteen 
years  or  more,  must  be  regarded  by  the  town- 
ship drain  commissioner  as  a  public  drain, 
duly  and  legally  established :  Ibid. 

Construction:  Conditions  precedent. 
Before  a  drain  is  constructed  a  release  of  the 
right  of  way  and  of  damages  must  be  obtained, 
or  a  condemnation  must  be  had  and  the  com- 
pensation therefor  ascertained :  Ibid.    . 


EQUITY. 

Jurisdiction:  Amount  involved.  The 
mere  fact  that  a  foreclosure  decree  is  for  $30 
too  much  does  not  give  chancery  jurisdiction 
of  a  bill  in  the  nature  of  a  bill  of  review  at- 
tacking such  decree:  Sanford  v.  Haines,  71 
M.  — 

Decree:  Estoppel.  A  complainant  can- 
not be  estopped  by  wrong  reasons  given  for  a 
correct  decree  in  his  favor  in  a  former  suit 
brought  by  himself:  Zabel  v.  Harshman,  68 
M.  278. 

Bill  of  review:  Leave  to  file:  Laches. 
A  petition  for  leave  to  file  a  bill  in  the  nature 
of  a  bill  of  review  will  not  be  granted  unless 
the  court  sees  reason  to  believe  that  its  allega- 
tions can  be  sustained  by  proof.  Such  a  peti- 
tion denied  where  no  such  reason  appeared, 
and  for  laches :  Day  v.  Cole,  65  M.  154. 

Bill  of  review:  Laches.  A  bill  of  review 
should  be  filed  within  the  time  allowed  for 
appealing,  unless  grounded  on  newly-discov- 
ered evidence,  or  where  there  is  some  satisfac- 
tory reason  for  the  delay :  Sanford  v.  Haines, 
71  M.  — . 

Same:  Security:  Verification.  A  bill 
attacking  a  foreclosure  decree  and  sale,  and 
seeking  leave  to  redeem,  is  in  effect  a  bill  in 
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the  nature  of  a  bill  of  review ;  and  where  it  is 
Bled  after  long  delay,  and  without  security, 
and  is  neither  verified  nor  accompanied  by  a 
sworn  showing,  should  be  dismissed :  Ibid. 


ERROR. 

What  reviewable:  Objections  not  taken 
below.  The  objection  that  a  record  offered 
in  evidence  is  not  certified  by  the  register  of 
deeds  cannot  be  raised  on  error  unless  made 
upon  the  trial  below:  Culbertson  v.  Witbeck 
Co.,  127  U.  S.  826. 


EVIDENCE. 

Relevancy  and  materiality:  Pleading 
in  former  suit.  Where  a  vendor  in  a  con- 
tract to  sell  land  which  was  executed  by  his 
co-vendor  without  sufficient  authority  has 
joined  with  the  latter  in  a  suit  against  their 
vendee  to  recover  the  unpaid  purchase  money, 
so  much  of  the  pleadings  in  such  suit  as  are 
necessary  to  show  the  joinder  are  admissible 
to  prove  a  ratification  of  the  co-vendor's  do- 
ings on  the  contract,  and  as  tending  to  estab- 
lish a  joint  liability :  Wright  v.  Dickinson,  67 
M.590. 

Materiality:  Files  of  former  suit: 
"Where  an  injunction's  issue  and  service  are 
material  in  a  subsequent  action  at  law  between 
the  same  parties  there  is  no  error  in  admitting 
in  such  action  the  files  of  the  injunction  suit 
where  there  is  nothing  in  the  balance  of  the 
files  harmful  to  the  objecting  party:  ibid. 

Materiality:  Competency.  Where  the 
controversy  was  whether  lumbering  on  cer- 
tain lands  ceased  in  1878,  a  witness  testified 
that  subsequently  he  worked  upon  lands  the 
government  description  of  which  he  could  not 
give,  but  which  he  had  pointed  out  to  another 
witness.  Held,  that  the  latter  witness,  after 
testifying  that  the  lands  were  so  pointed  out 
to  him,  and  that  he  knew  the  descriptions, 
conld  give  the  same:  Ibid. 

Materiality:  Hearsay.  Where  one  party 
to  an  action  claims  that  he  stopped  cutting 
timber  on  certain  lands  because  served  with 
an  injunction,  which  claim  and  the  fact  of 
eervire  the  other  party  denies,  the  testimony 
of  witnesses  that  they  had  heard  of  such  serv- 
ice, offered  to  fix  the  date  when  the  cutting 


was  suspended,  but  which  is  unnecessary  for 
that  purpose,  is  inadmissible:  Ibid. 

Relevancy:  Competency.  Where  the 
validity  of  a  tax  and  of  a  deed  based  thereon 
is  involved,  it  is  admissible  to  show  the  pay- 
ment of  unlawful  additional  compensation  to 
certain  judges  out  of  the  tax-levy  where  the 
records  show  the  tax  was  raised  for  the  pur- 
pose of  such  payment :  Culbertson  v.  Witbeck 
Co.,  127  U.  S.  826. 

Competency:  Record  of  will:  Foreign 
probate .  A  record  from  the  registry  of  deeds 
of  a  county  in  this  state  containing  a  certified 
copy  of  a  will  executed  and  probated  in  an- 
other state  is  admissible  in  evidence  where  it 
recites  that  a  copy  of  the  will  and  of  the  pro- 
bate thereof  duly  authenticated  were  pre- 
sented to  the  probate  court  here;  that  due 
notice  of  hearing  was  given  by  publication, 
and  that  said  copy  was  duly  admitted  to  rec- 
ord upon  full  proof:  Ibid. 


NEGLIGENCE. 

What  constitutes:  Degree  of  care. 
Where  the  danger  is  to  human  safety  the  care 
required  is  such  as  may  reasonably  be  re- 
garded as  enough  to  prevent  the  probability 
of  mischief:  Carver  v.  Detroit  <fc  Saline  P.  R. 
Co.,  69  M.  616. 

Contributory  negligence:  Reasonable 
care:  Circumstantial  evidence:  Province 
of  court  and  jury.  Direct  or  conclusive 
evidence  is  not  necessary  to  show  reasonable 
care  on  plaintiffs  part  to  avoid  the  injury  for 
which  be  seeks  to  recover.  If  the  circum- 
stances out  of  which  the  injury  arose  tend  to 
show  such  care,  the  question  is  for  the  jury, 
and  it  must  be  a  very  extraordinary  case  that 
will  justify  the  court  in  taking  it  from  them: 
Ibid. 


PRACTICE. 

Admissions  on  trial:  Construction. 
Counsel  making  on  the  trial  of  a  case  an  ad- 
mission that  is  so  ambiguous  that  the  court 
cannot  determine  its  meaning  is  entitled  to 
the  benefit  of  the  doubt,  and  has  a  right  to  put 
his  own  construction  upon  the  language  used; 
and  the  question  is  not  to  be  submitted  to  the 
jury :  Wright  v.  Dickinson,  67  M.  590. 
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Following  is  an  alphabetical  arrangement  of  the  cases  contained*  in  this  digest  It  includes 
the  decisions  that  have  appeared  or  will  appear  in  the  Michigan  reports  down  to  the  latter  part 
of  volume  71,  together  with  Michigan  cases  decided  by  the  federal  supreme  court  down  to  130 
(J.  8.  The  table  shows  the  volume  and  page  of  the  official  report  of  each  case,  and  for  the 
cases  from  the  as  yet  unpublished  volumes  —  70  and  71  Mich. —  references  are  made  to  the 
Northwestern  Reporter,  blanks  being  left  to  be  filled  up  hereafter  with  the  regular  paging. 

Entries  in  the  table  of  cases  are  made  not  only  by  names  of  the  moving  parties  —  plaintiffs, 
complainants,  relators,  petitioners,  etc. —  but  also,  inverting  the  usual  titles,  by  names  of  the 
defendants  or  respondents.  Sometimes  three  or  four  entries  are  given  for  the  same  case,  and 
cross-references  are  supplied  in  many  instances  where  opinions  vary  as  to  the  proper  title.  If 
the  officially  reported  title  of  a  case  differs  from  what  was  used  in  digesting  it  before  the  re- 
port was  published,  both  titles  are  given  in  the  table,  changes  in  spelling  being  noted  unless 
altogether  unimportant.  Parties'  names  are  spelled  as  the  report  presents  them,  and,  in  gen- 
eral, the  titles  chosen  by  the  reporters  have  been  followed  within  the  limitation  necessarily 
imposed  by  a  convenient  alphabetical  system. 

That  which  has  been  considered  to  be  the  regular  title  of  each  case  appears  in  the  table  in 
bold-faced  type.  Under  this  are  stated  the  titles  and  sections  of  the  digest  wherein  the  case 
is  mentioned,  some  of  the  titles  being  abbreviated  in  accordance  with  the  list  found  on  the 
preceding  page.  The  absence  of  such  titles  and  sections  indicates  that  the  case,  though 
found  in  the  reports,  contains  nothing  from  which  a  proposition  of  law  is  deducible,  or  that  it 
merely  follows  a  previous  case  without  comment  or  discussion. 

Finally,  under 'each  case  from  our  own  state  reports  are  given  all  the  references  to  that  case 
made  by  the  court  or  a  member  thereof  in  subsequent  Michigan  or  federal  (supreme  court) 
cases,  by  the  volume  and  page  where  such  reference  occurs.  Cases  cited  only  in  briefs  of 
counsel,  or  in  reporters'  notes,  are  excluded.  If  a  case  has  been  reversed,  disapproved,  modi- 
fied or  affirmed  on  error  or  appeal,  the  fact  is  stated  accordingly,  but  otherwise  the  word 
"cited  "  is  usually  deemed  sufficient,  leaving  the  reader  to  ascertain  for  himself,  as  he  should 
do  in  any  event,  whether  the  case  in  question  has  been  followed,  approved,  quoted  as  author- 
ity, distinguished,  or  merely  mentioned.  For  these  citations  the  official  reports  to  and  in- 
cluding 131  U.  8.  and  70  Mich,  (as  far  as  page  400),  also  75  and  76  Mich.,  have  been  examined. 
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Mortg.,  17;  Notice,  64;  Trusts,  217.    Cited: 
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Abbott  v.  Mathews,  26  M.  176.  Costs,  810, 
821;  Error,  47,  482;  Judgts.,  10;  Reference, 
ID,  18,  82,  49.     Cited:  80  M.  485;  48  M.  241. 

Abbott,  Probate  Judge  v.,  50  M.  278,  479. 

Abbott  v.  Wayne  Circuit  Judge,  55  M. 
410.  Lira,  of  Ac,  207;  Plead.,  578.  Cited: 
57  M.  27. 

Abeel  v.  Hubbell,  52  M.  87.  Arbitr.,  26; 
Fore.  Ent.,  etc.,  32;  Landl.  &  T.,  50. 

Abel,  Crane  v.,  67  M.  242. 
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Morrison  v.  Berry,  42  M.  £89 70  M.  441 

Mudge  v.  Yaples,  58  M  807 70  M.  643 

Mynning  v.  D.  L.  &  N.  R.  Co.,  64 

M  93 70  M.  551 

Newcomb  v.  Andrews,  41  M.  518       70  M.  441 

Norman  v.  Olney,  64  M.  553 70  M.  418 

Northwestern  Mfg.  Co.  v.  Wayne 

Circuit  Judge,  58  M.  381 70  M.  404 

People  v.  Beadle,  60  M.  23 70  M.  404, 500 

People  v.  Bradley,  36  M  447. . . .  70  M.  404 
People  v.  Brewer,  27  M.  134 ... .        70  M.  431 

People  v.  Clark,  33  M  113 70  M.  431 

People  v.  Curamons,  56  M.  544. .  70  M.  432 
People  v.  DeFore,  64  M.  693. ... .  70  M.  433 
People  v.  Gadway,  61 M  285..70  M.  404,  407, 409 
People  v.  Howard,  50  M.  289. ...  70  M.  501, 502 
People  v.  Hurlbut,  34  M  44. ...  70  M.  404, 499 
People  v.  Mahaney,  18  M.  481. . .  70  M.  403, 404 

People  v.  Miller,  16  M.  205 68  M  328 

People  v.  Millspaugh,  11  M.  278.  70  M.  431 
People  v.  Squires,  49  M.  487. ... .  70  M.  431 
Persinger  v.  Jubb,  53  M.  804 ... .       70  M.  418 
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Abandonment ;  of  appeal :  Attach.,  214,  215. 

of  appeal,  certiorari  after :  Drains,  77. 

of  assignment  of  error :  Error,  134. 

of  child ;  Crimes,  518-525. 

of  claim  of  title:  Lim.  of  Ac,  120. 

of  condemnation:  Const,  283. 

of  contract:    Contracts,    506-510,    590; 

Spec.  Perf.,  89. 

of  exceptions:  Error,  267. 

of  execution  sale :  Executions,  196. 

of  family,  by  husband :  Husb.  &  W.,  81, 

158. 

of  former  plea:  Plead.,  872-875. 

of  garnishment :  Garnish.,  166. 

—  of  highway :  Highways,  83. 

of  homestead :  Homestead,  57-72. 

of  homestead  entry:  Pub.  Lands,  42. 

of  intent  to  assault :  Crimes,  185. 

of  interests  in  real  estate:  Ev.,  1554. 

of  judicial  proceedings:  Judgts.,  78. 

of  land  dedicated :  Dedication,  65. 

of  laud,  for  its  value :  Eject,  244,  245. 

of  leased  premises:  Landl.  &  T.,  82,  87, 

89,  92,  164-166. 

of  levy :  Executions,  189. 

of  mill,  damages  for:  Dam..  283. 

of  mining  leases:  Mining,  11. 

of  objections:  Error,  266,  267. 

of  other  employment:  Instruc,  77. 

of  partnership  claim :  Estop.,  290. 

of  prosecution:  Crimes,  1003. 

of  right  to  remove  cause:  Courts,  226. 

of  sale  on  condition :  Contracts,  878. 

of  special   count:   Error,    843;   Plead., 

63-65. 

of  street-opening:  Cities  &  V.,  822. 

of  street  by  non-user:  Highways,  80. 

of  suit  by  later  one :  Notice,  96. 

of  swamp-land,  by  licensee :  Pub.  Lauds, 

122. 

of  trust:  Trusts,  228,  229. 

of  vessel,  to  underwriters :  Insur.,  243-252. 


Abandonment  of  or  by  wife:   Divorce,  78- 

89. 
Abatement  of  actions:  Actions,  91-109;  Gar- 
nish., 168,  164:  Replev.,  205,  206. 

of  chattel-mortgage  claim:  Tender,  80. 

of  dams:  Waters,  165-169,  171-174. 

of  divorce  suit:  Divorce,  182, 183. 

of  foreclosure  by  advertisement :  Mortg., 

820. 

of  foreclosure  suit :  Mortg.,  521,  522. 

of  mandamus   proceedings:    Mandam., 

241,  242. 

of  nuisances:  Nuisance,  34-68. 

of  preliminary  examination :  Crimes,  788. 

of  suits  in  equity:  Eq.,  986-996. 

plea  in,  for  non-joinder:   Parties,   150- 

168. 
pleas  in:  Crimes,  864,  865;  Eq.,  884,  889; 

J.  P.,  163,  164;  Plead.,  287-812;  Replev., 

286,  244-249,  259. 
Abbreviations;  in  deed:  Convey.,  808. 

in  abstract  of  title :  Ev.,  708. 

in  assessment  roll,  etc. :  Tax.,  209,  615. 

upon  ballot :  Elections,  44,  48. 

initials  only  of  christian  name:  Affld., 

17;  Elections,  41 ;  Error,  683;  Judg.,  268; 

Mortg.,  568;  Replev.,  257. 
"P."  and  "D."  in  docket  entry:  J.  P., 

265. 
Abduction:  Crimes,  511-618. 
Abortion:  Crimes,  218-221,  1089,  1199,  1208, 

1377;  Ev.,  654,  668;  Libel,  61,  82. 
Absence:  Lim.  of  Ac,  80-88. 

as  proving  death :  Ev.,  918. 

as  showing  abandonment:   Homestead, 

59-64. 

of  prisoner:  Crimes,  892-896. 

of  counsel:  Prac,  147,  148. 

Absent  defendants,  publication.:  Attach.,  159; 

Divorce,  130;  Eq.,  1019-1040. 

decree  by  default  requisites:  Eq.,  1292. 

service  on :  Process,  25. 
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Absent  witness,  testimony  on  former  trial: 
Ev.,  217,  218,  220-222. 

Absolute  deeds  and  bills  of  sale :  Chat.  Mortg., 
8-13;  Ev.,  1338-1342;  Mortg.,  13-49. 

Abstracts  of  title;  not  taxable:  Tax.,  112. 

right  to  make :  Register  of  Deeds,  2,  3. 

not  establishing  title:  Ev.,  798. 

— —  omission,  maker  liable:  Dam.,  ft. 

mistake  no  protection :  Notice,  12. 

mistake  in,  rescission:  Vend.,  84. 

memorandum  upon:  Ev..  375. 

Abuse;  of  cross-examination:  Prac,  80. 

of  discretion:  Appeal,  151,  285;  Crimes, 

904;  Error,  71,  85,270;  Ev.,  1943,  1980;  Ex- 
cep.,  76;  Instrua,  258;  J.  P.,  172,  193;  Man- 
dam.,  68;  Plead.,  77,  887,  564;  Prac,  95; 
Schools,  26. 

—  of  process:  Attach.,  241;  Jurisdic,  123; 
Process,  3,  4. 

of  witness:  Crimes,  907,  908. 

Acceptance ;  by  judge :  Process,  9. 

of  abandonment:  Insur.,  250,  251. 

— ; — of  assignment:  Assign' t,  176-178. 

of  bequest  or  devise :  Wills,  330. 

of  bills,  by  cashier:  Banks,  39-41. 

of  bills,  etc. :  Bills  &  N.,  08-75,  83-84. 

of  bond:  Offic,  209,  211-213. 

of  contract  in  duplicate:  Contracts,  30. 

— r— of  dedication:  Dedication,  26-81. 

of  deeds:  Convey.,  186,  140,  158. 

of  delivery  upon  contract:  Instrua,  215. 

of  gift:  Gifts,  29-31. 

of  goods  sold:  Sales,   100-104,   102-165, 

282,  283;  Stat,  of  F.,  149-160. 

of  grant :  Pub.  Lands,  160,  161. 

of  guaranty :  Guaranty,  6-8. 

of  offers,  etc. :  Contracts,  54-73. 

of  option  for  purchase:  Vend.,  4. 

of  ordinance:  Cities  &  V.,  88. 

of  performance :  Contracts,  486-490. 

of  salary  as  fixed:  Offic.,  277,  278. 

' of  sale  of  land:  Stat,  of  F.,  12,  18,  19. 

of  services  or  benefits:    Contracts,   83- 

103. 

of  subscription :  Railr.,  84. 

of  trust:  Trusts,  124,  125. 

of  water-works,  by  city :  Contracts,  875. 

oral,  insufficient:  Stat,  of  F.,  12,  18,  19. 

Acceptor:  Bills  &  N.,  162-168. 

Accession.    I,  p.  1. 

licensee's  erections:  Tresp.,  8. 

Accessories:  Crimes,  74-80. 

Accident:  See  Mistake. 

inevitable,  no  liability:  Actions,  5;  Dam., 

27. 

equitable  jurisdiction:  Eq.,  112,  113. 

death  by :  Insur.,  219. 


Accident  insurance:  Insur.,  126,  217,  219. 
Accommodation  acceptances :  Banks,  41 ;  Bills 

&  N.,  91,  164-166,  339. 
acceptor,  what  may  show :    Bills  &  N., 

815. 

indorsement,  by  partner:  Partnership.  50. 

indorsers:  Bills  &  N.,  150,  221,  225,  226. 

indorsers,  contribution :  Bills  &  N..  349. 

makers:  Bills  &  N.,   132,  135,  139,  217, 

258.  . 

notes,  alteration  of:  Alt.  of  Inst,  10. 

notes,  by  corporation:  Bills  &  N.,  196; 

Corp.,  128. 

paper:  Partnership,  60. 

Accomplices  as  witnesses :  Const,  122-134. 

testimony  of:  Crimes,  1124-1135. 

Accord  and  satisfaction:  Pay.  &  Disch.,  2, 

100-106;  Suretyship,  138. 
Account,  affidavit  of:  Plead.,  409-413. 

books  of,  entries  in:  Ev.,  524-546. 

current  or  mutual :  Lim.  of  Ac.,  45-57. 

of  coroner:  Courts,  35;  Mandam.,  110. 

of  justices  of  the  peace:  Counties,  79. 

settlement  of:  Pay.  &  Disch.,  134-143. 

Accounting,  in  equity:  Eq.,  114-141,  601-604, 

1059,  1224,  1225.  1254. 

rules  on :  Appeal.  231-238. 

amount  fixed  by  appeal :  Eq.,  1345. 

bar  of:  Lim.  of  Ac,  186,  187. 

before  partition :  Partition,  64. 

costs  on:  Costs,  189,  190,  250. 

as  to  advances:  Mortg.,  7. 

between  partners:  Partnership,  161-163, 

165-190. 

by  surviving  partner:  Partnership,  230, 

233. 

between  townships:  Town.,  91. 

by    administrators,   etc.:  Est.  of  Dec, 

885-409. 

by  county  treasurer:  Offic,  94-100. 

by  guardians:  Guard.,  162-177. 

by  trustees:    Trusts,   161-169,   191,    199, 

221. 

for  invalid  corporation :  Receivers,  67. 

in  tax  matters,  between  state  and  county, 

etc. :  Tax.,  684-598. 
of   executor,  conclusiveness  of  decree: 

Judgts.,  131. 

to  second  mortgagee:  Mortg.,  945. 

for  rents  and  profits:  Eq.,  134-137,  451, 

608,  903;  Mortg.,  236,  238,  350. 

for  wife's  property :  Husb.  &  W.,  70. 

Account  stated:  Assumpsit,  115-143;  Lim.  of 

Ac,  47,  55,  57;  Pay.  &  Disch.,  137. 

by  administrator:  Est  of  Dec,  170. 

count  on:  Plead.,  155. 

plea  of:  Eq.,  885. 
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Accumulations:  Eject,  89;  Wills,  311-820. 

Acknowledgment  of  award :  Arbitr.,  28. 

of  assignment  of  land  certificate:  Ev., 

1193. 

of  certificate  of  organization :  Banks,  4. 

of  conveyance  by  bank:  Corp.,  24. 

of  conveyances  generally :  Convey.,  60- 

125,  Vol.  II,  p.  766. 

of  land  contract:  Record.,  104. 

■        of  mortgage:  Mortg.,  91-07. 

of  plat :  Plats,  9-15,  19. 

of  recognizance  of  special  bail :  Bail,  12. 

of  sheriff's  deed :  Mortg.,  897. 

of  submission :  Arbitr.,  7,  12. 

of  tax-deed :  Tax. ,  635. 

prerequisite  to  record :  Record.,  31-38. 

Acknowledgments  of  debt:  Bankr.,  28;  Lino. 
of  Ac.  153-155,  157,  159,  101. 

Acquiescence:  Assign.,  96:  Assumpsit,  135; 
Const,  454;  Contracts,  628;  Convey.,  298- 
300;  Corp.,  164;  Counties,  10, 11;  Courts.  94, 
180;  Dam.,  253;  Dedication,  41;  DraiDS,  70, 
82,  Vol.  H,  p.  766;  Eq.,  248,  565;  Error,  229, 
356,486,  608;  Est  of  Dec.,  4,  413;  Estop., 
137,  224-258,  805;  Ev.,  489,  1939;  Garnish., 
18S;  Husb.  &  W.,  58;  Lim.  of  Ac,  105; 
Mandam.,  129;  Nuisance,  86;  Partnership, 
109,  123;  Pay.  &  Disch.,  129,  180;  Plank  R,, 
37;  Prac,  172;  Pub.  Lands,  46;  Spec.  Perf., 
152;  Stat  of  F.,  88;  Tax.,  199;  Vend.,  69; 
Waters,  128,  171. 

Acquittal,  former:  Crimes,  1009-1020. 

Act  of  God:  Words  &  Phr.,  7. 

Actions. 

I.  For  what  an  action  lies.    I,  p.  2. 
II.  When  right  of  action  accrues.    I,  p.  8. 

III.  Commencement  of  actions.    I,  p.  4. 

IV.  Venue. 

(a)  Where  must  be  laid.    I,  p.  4. 

(b)  Change  of  venue.    I,  p.  5. 

V.  Form  of  action ;  choice  of  remedy.   I, 
p.  5. 
VL  Joinder;  consolidation.    I,  p.  6. 
VIL  Abatement    L  p.  7. 
VIII.  Survival  and  revivor.    I,  p.  8. 
IX.  Discontinuance.    I,  p.  9. 

against  bail :  Bail,  34-44. 

between  partners:  Partnership,  151-164. 

by  and  against  administrators,  etc. :  Est 

of  Dec,  229-264. 

by  and  against  assignees:  Bankr.,  48-57. 

by  and  against  cities:  Cities  &  V.,  422- 

438. 

by  and  against  corporations:  Corp.,  224- 

258. 

by  and  against  guardians :  Guard.,  94- 

106. 


Actions  (continued). 

by  and  against  husband  and  wife:  Husb. 

&  W.,  202-225. 
by  and  against  infants:  Infants,  69-106. 

by  cr  against  school  districts:  Schools, 

157-160. 

by  and  against  townships:  Town.,  129- 

142. 

by  assignee  of  choees  in  action :  Assign't, 

56-75. 

— -  for  breach  of  warranty :  Sales,  178-184. 

for  damages  from  sales  of  liquors:  Intox. 

Liq.,  29-68. 

for  injuries  to  bridges,  etc. :  Highways, 

171-175. 

for  mortgage  debt  or  deficiency:  Mortg., 

993-1000. 

for  nuisance :  Nuisance,  64-72. 

for  price  of  goods  sold:  Sales,  283-258. 

for  rent:  Landl.  &  T.,  213-228. 

for  unpaid  taxes:  Taxes,  502-506. 

for   wrongful    appropriation    of    way : 

Railr.,  248-254. 

injunction  of:  Injunc,  80-97. 

in  regard  to  exempt  property:  Execu- 
tions, 100-104. 

limitation  of:  See  Limitation  of  actions. 

on  appeal  bonds  in  summary  proceed- 
ings: Fore  Ent,  etc,  101-108. 

on  bonds:  Bonds,  27-40.    . 

—  on  judgments:  Judgts.,  260-266;  J.  P., 
818-3ia 

on  official  bonds:  Offic,  241-250. 

on  policies:  Insur.,  276-827. 

upon  bills  and  notes :  Bills  &  N.,  289-862. 

"  Actions  "  include  suits :  Words  &  Phr.,  2,  8. 

Acts:  See  Statutes. 

Ad  damnum  clause:  Appeal,  481,  514;  Dam., 
72;  Plead.,  60,  605-608;  J.  P.,  159,  161. 

Additional  insurance:  Insur.,  178-195, 853-355. 

Adjacent  occupant,  etc  :  Railr.,  311. 

Adjournment:  See  Continuance. 

by  justice:  Certiorari,  204;  Crimes,  1826- 

1828;  J.  P.,  181-199. 

docket  entry  of:  J.  P.,  284, 285.   ' 

of  circuit  court:  Prac,  9. 

— —  by  referee:  Reference,  11. 

by  school  inspectors :  Schools,  71. 

of  administrator's  sale:  Est.  of  Dec,  295. 

of  preliminary  examination:  Crimes,  789. 

of  sale,  costs  of:  Costs,  194. 

of  taxation  of  costs:  Costs,  318. 

on  appeal  from  highway  commissioners : 

Highways,  227. 

Administration  of  estates:  See  Estates  of  De- 
cedents; Guardianship;  Trusts, 

Administrators:  See  Estates  of  Decedents. 
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Administrators:  estoppel  against:  Estop.,  316- 

820,  323. 
Admiralty.    I,  p.  10. 
jurisdiction  of   state    courts    in  certain 

matters:  Courts,  141-144. 

proceedings  in   admiralty  do  not  stay 

common-law  action:  Actions,  104,  103. 

Admissions:  Ev„  259-483. 

in    criminal  cases:    Crimes,  888,   1136- 

1146,  1161-1164. 

by  administrator:  Est.  of  Dec,  170-174. 

by  counsel,  on  trial:   Ev.,  301;   Prac, 

Vol.  II,  p.  767. 

by  failure  to   give   notice  with    plea: 

Plead.,  618. 

by  pleading:    Crimes,   836:    Eq.,   1080, 

1087-1096. 

by  pleading  general  issue :  Plead.,  628-636. 

by  demurrer:  Plead.,  621-625. 

by  plea  of  estoppel:  Plead.,  617. 

of   parties   jointly    charged   or    tried: 

Crimes,  1136-1146. 

Adoption   of   child:    Parent   &   Ch.,   13-18; 
"Words  &  Phr.,  9. 

-  of  deed,  as  completed :  Convey.,  89. 

of  signature:  Contracts,  11,  842. 

Adultery :  Crimes,  489-501 ;  Crim.  Con. ;  Di- 
vorce, 10-84;  Marriage,  31. .  

killing  adulterer:  Crimes,  125,  131. 

prosecution,   who  can   testify :   Crimes, 

1182,  1149. 
Advancements  by  testator:  Est.  of  Dec.,  425- 

427;  Ev.,  1737. 
Adverse  possession:  Lira,  of  Ac,  13.  20,  59, 

66,  71,   72,   89-148.  178,   189-191,  194.  211; 

Tax.,  728-787;  Tenants  in  Com.,  19-30. 

conveyances  of  lands  in:  Convey.,  2-4. 

Advertisement :  See  Publication. 

foreclosure  by:  Mortg.,  801-911. 

for  bids  for  state  printing:  Mandam.,  153 ; 

State,  9. 

for  paving-bids:  Cities  &  V.,  182-184. 

Advertising,  contract  to  place,  com  missions : 

Contracts.  430,  583. 
Advice  as' justification:  Att'y,  98-108;  Prac, 

82. 
Affidavits. 

I.  Before  whom  taken.    I,  p.  11. 
II.  Entitling.    I,  p.  11. 

III.  Jurat.    I,  p.  12. 

venue:  Chat.  Mortg.,  105;  Partition,  53. 

signing:  Appeal,  467;  J.  P.,  828. 

signing  jurat:  Appeal,  466. 

defective  jurat,  objection :  Process,  89. 

as  to  stock  subscribed :  Ilailr.,  17. 

for  arrest  of  fraudulent  debtor:  Fraud, 

273-282. 


Affidavits  (continued). 

for  capias:  Capias  ad  Resp.,  16-28. 

for  certiorari:  Certiorari,  80-87,  156-163 

for  civil  warrant  of  arrest :  J.  P.,  101-103 : 

Appeal,  526. 
for   penalty    for    bringing    in    pauper: 

Poor,  5. 
for  justice's   appeal :    Appeal,    463-474, 

524,  526. 
for  order  of  publication:  Divorce,   129. 

130;  Eq.,  1019-1029. 

for  taxation :  Costs,  822-329. 

on  order  to  show  cause:  Mandam.,  266. 

in  attachment :  Attach.,  11-44;  Mandam., 

288. 
in  attachment  for  log-lien:   Liens,  108- 

114. 

in  garnishment:  Garnish.,  86-90, 138. 162. 

in  replevin:  Replev..  5-9,  174-184,  213. 

in  support  of  claim :  Counties,  90,  91. 

of  amount  due,  for  transcript:    J.  P., 

329-833. 

of  amount  dueon  account :  Plead,,  409-413. 

of  costs:  Costs,  314,  315,  323-329,  335. 

of  insufficiency  of  goods,  etc :  J.  P.,  327, 

328,  334. 
of  merits:  Certiorari,  80;  Dam.,  479,480; 

Eq.,  1188-1190;  Plead.,  616. 

of  non-appearance :  Eq.,  1175. 

of  non-execution:   Bills  &  N.,  280-293; 

Eq.,  1059;  Mandam.,  74;  Plead.,  414-437. 

of  non-residence  of  officer :  Process,  49. 

of  posting  notices :  Est.  of  Dec,  292 ;  Exe- 
cutions, 201;  Guard.,  140,  141;  Highway?. 

47,  48;  Prac,  6;  Schools,  23;  Town.,  11. 
of  publication:   Attach.,   159-163;    Eq  , 

1032-1085,  1178;   Est  of  Dec,  17-19,  292; 

Ev.,  830-839;  Executions,  201;  Guard.,  120, 

134,  136,  187;  Mortg.,  692-695.  837,  839,  840, 

890,  891 ;  Town.,  10,  11. 

of  regularity:  Eq..  1177. 

of  renewal:  Chat.  Mortg.,  99-106. 116. 

—  of  service  of  notice:  Ev.,  1221;  Process, 

86. 
- — questions  triable  on:  Costs,  319;  Prac, 

314-310.320:  Replev.,  286. 
Afternoon:  Words  &  Phr.,  10. 
Age,  evidence  as  to:  Ev.,  908-910, 1161. 

warranty  as  to:  Insur.,  164. 

recital  of:  Insur.,  165. 

of  person  sentenced:  Crimes,  1409-1412. 

Agency. 

I.  When  the  relation  exists.    I,  p.  12. 
II.  Appointment;  proof  of  agency. 

(a)  General  principles.    I,  p.  13. 

(b)  Agent's  acts  and  statements.    L 

p.  14. 
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Agency  (continued). 

IIL  Duration;  revocation.    I,  p.  15. 
IV.  Extent  of  authority. 

(a)  General  principles.    I,  p.  15. 

(b)  Construction    of    authority.      I, 

p.  15. 

(c)  Powers  of  attorney.    I,  p.  17. 
V.  Ratification. 

(a)  General  rules.    I.  p.  17. 

(b)  What  constitutes;  proof  of.    I, 

p.  17;  II,  p.  785. 

(c)  Effect  of  ratification.    I,  p.  18 ;  II, 

p.  785. 
VI.  The  agent. 

(a)  Rights  and  duties.    I,  p.  19. 

(b)  Compensation ;  commissions.    I, 

p.  20. 

(c)  Liability  to  principal    I,  p.  SO. 

(d)  Liability    to   third   persons.      I, 

p.  31. 

VII.  The  principal. 

(a)  Rights  of,  generally.    I,  p.  21. 
J[b)  How  and  when  bound  or  liable. 

I,  p.  21. 
(c)  How    affected   by  notice   to  or 
knowledge  of  agent.    I,  p.  23. 
of  husband  or  wife  for  the  other:  Husb. 

&  W.,  117-131. 

contract  not  of  agency:  Contracts,  434. 

deposit,  bank  not  payee's  agent:  Pay.  & 

Disch.,  3,  4. 
whether  principal   or   agent  shall  sue: 

Parties,  80-88. 
Agents:  Words  &Phr„  11-15. 

of  corporations:  Corp.,  58-107. 

of  railroads:  Railr.,  302-305,  503-514. 

authority  of  insurance  agents:    Insur., 

828-368. 
oral  authority,  etc. :  Stat  of  F.,  24-28, 

202,  226,  236. 
agent  for  service:  Process,  53-55,  60,  61, 

64,66-69. 

when  may  sue:  Cities  &  V.,  152. 

declarations  or  admissions,  as  evidence 

against  principal:  Ev.,  887-426. 
exceeding    authority,    ratification :    Re- 

plev.,  7a 
estoppel  by  agent's  action:  Estop.,  806- 

809. 

not  liable  after  payment  over:  Vend.,  55. 

agent  of  Btate  prison:  Agency,  76;  Con- 
tracts, 260;  Mandara.,  147,  233;  Offic,  235. 
Aggravation  of  damages:  See  Damages,  HI; 

Libel,  92,  93,  101 ;  Slander,  43-47. 
Agreements  to  make  wills:  Wills,  321-825. 
Agricultural  college  lands:  Pub.  Lands,  184- 

188. 


Agricultural  Societies.    I,  p.  23. 

tax  in  aid  of:  Tax..  77-80,  806. 

Aiding  and  abetting:  Crimes,  72-82,  343,  344. 

Aiding  escape :  Crimes,  479. 

Aldermen:  Cities  &  V.,  94,  96,  97;  Mandam.. 

179,  208,  801. 

interested,  vote  of:  Cities  &  V.,  49. 

Alias  execution :  Executions,  17-19. 

summons:  Garnish.,  92;  J.  P.,  81;  Lim. 

of  Ac,  145,  146;  Process,  18. 

writ  of  replevin:  Replev.,  152,  153. 

Alibi,  defence  of:    Crimea,   1085,   1094-1101, 

1217,  1218. 
Alienation  of  interest:  Insur.,  210. 

of  public  lands:  Pub.  Lands,  12-188. 

of  wife's  affections,  action  for:  Husb.  & 

W.,  225:  Ev..  121,  122.  193,  836. 
restraints  upon :   Convey.,  221 ;  Trusts, 

111-114;  Wills.  801-320. 
Aliens.    I,  p.  24. 

as  jurors:  Jury,  53-41,  60. 

inheritance:  Est.  of  Dec.,  450-454. 

pre-emption  by :  Pub.  Lands,  85,  86. 

Alimony: 'Divorce,  160-220. 

Alleys,  nature,  etc.:  Cities  &  V.,  256-253. 

estoppel  to  dispute  dedication,  etc. :  Lim. 

of  Ac,  114. 

opening:  Cities*  V., 807, 813, 328, 329, 838. 

encroachments  and  obstructions:  Cities 

&  V,  287-298,  296,  297. 
ownership  of  gravel,  removal :  Cities  & 

V,  248,  249. 
Allowance  of  appeal:  Appeal,  840,  448-453; 

Fore  Ent,  92-94 

of  certiorari :  Certiorari,  88-91,  165,  156. 

pending  and  upon  divorce:  Divorce,  160- 

226. 
to  widow:  Est  of  Dec,  66-68,443;  Att'y, 

76. 
Alteration:  See  Amendment. 

of  commitment :  Crimes,  1414. 

of  contracts:  Contracts,  548-556. 

of  contract,  discharge  by :   Suretyship, 

94-108. 

of  decree:  Divorce,  212-215,  227. 

of  record:  Record.,  60-62. 

of  representative   districts:  Const,  369. 

518-522. 

of  school  districts:  Schools,  11-28. 

of  townships:  Town.,  5-21. 

of  summons:  J.  P.,  82,  83. 

Alteration  of  Instruments. 
I.  General  principles.    I,  p.  24. 

II.  Of  negotiable  instruments. 

(a)  Materiality  of  alteration.    I,  p.  25. 

(b)  Consent  to  alteration;  evidence.   I, 

p.  25;  Eq.,  1048. 
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Alteration  of  Instruments  (continued). 
defence  of,  on  second  trial:  Bills  &N., 

841. 

charge  to  jury:  Bills  &  N.,  850. 

Ambiguities:  Ev.,  1801-1368. 
Amendment,  of  account:  Est.  of  Dec.,  400. 

of  affidavit  of  merits:  Plead.,  616. 

of  appeal  bond :  Appeal,  126-128. 

of  assignment  of  errors:  Error,  188-190. 

of  bill,  after  decree  sustaining  demurrer : 

Appeal,  883. 

of  bill  of  costs:  Costs,  818. 

of  bill  of  particulars:  Plead.,  558. 614, 615. 

of  bills,  after  fifty-day  limit:  Const,  529- 

540. 

of  claim  for  improvements:  Eject,  237. 

of  constitution :  Const.,  17-20. 

of  corporate  charters:  Const.,  441,  446- 

448,  526. 

of  decrees:  Eq.,  1881-1384. 

of  divorce  bill:  Divorce,  125. 

of  entry  of  judgment  in  murder  case : 

Crimes,  144. 

of  finding  of  facts:  Prac,  74. 

of  foreclosure  bill :  Mortg.,  590. 

of  information:   Crimes,   883,   803,   804, 

806,  810,  888. 

of  judgments:  Judgts.,  80-97. 

of  justices'  judgments :  J.  P.,  298.  294. 

of  municipal  charters:  Const,  188,448, 

584,  588,  590-592. 

of  order  of  dismissal :  Eq.,  1160. 

of  orders  to  show  cause:  Mandam.,  251. 

of  petition:  Partition,  51. 

of  pleadings:  Plead.,  560-615. 

of  pleadings,  discretion  as  to :  Error,  65-68. 

of  pleadings    in  equity:    Eq.,    953-985; 

Tax.,  544-546. 
of  pleadings  in  justices'  courts:  J.  P., 

178-17& 

of  record  on  error:  Error,  192,  196-204. 

of  return  of  service:  Attach.,  81-88;  Pro- 
cess, 92,  94-107. 
—  of  return  of  writ:  Replev.,  158. 

of  statutes:  Statutes,  805-317. 

of  summons:  Garnish.,  94. 

of  verdict:  Prac.,  215,  217-219. 

of  warrant:  Crimes,  294,  808,  709. 

of  writ:  Process,  8, 18-15. 

on  appeal :  Appeal,  163-172. 

on  appeals  from  justices:  Appeal,  508- 

620;  Plead.,  272,  679. 
statute  of,  what  cures :  Crimes,  797-804, 

1848;  Dam.,  496;  Judgts.,  86-90;  Jury,  95; 

J.  P.,  159;  Plead.,  564,  661-679;  Process,  17; 

Reference,  7;  Replev.,  860. 
to  show  proper  party:  Est  of  Dec,  89. 


Amicable  suit,  no  costs:  Costs,  96. 

Amount  in  controversy,  as  determining  juris- 
diction: Courts,  22-27,  128;  Eq.,  71-82, 
818-818,  Vol.  n,  p.  766;  J.  P..  17-35,  163. 

Amount  of  evidence :  Ev.,  1449-1462. 

Animals. 

L  General  principles.    I,  p.  26. 
IL  Distraint;  impounding.   I,  p.  27; Plead., 


550. 


I, 


IIL  Replevin  of  beasts  distrained,  etc. 

p.  28. 
IV.  Liability  for  injuries  by  vicious  ani- 
mals.    I,  p.  29. 

carriage  of:  Carriers,  14-81, 24. 

conversion  by  mingling:  Trover,  101. 

damages  for  injury:  Dam.,  176,  177. 

delivery  of:  Sales,  89. 

description  of:  Chat  Mortg.,  86-41;  Re- 
plev., 170,  171. 

estoppel  to  deny  ownership :  Estop.,  178. 

hiring  of:  Bailment,  5-10,  24 

increase  of :  Accession,  5,  6. 

injuries  under  contract :  Contracts,  404. 

liability  of  railway  for  injury  to:  Railr., 

292-839. 

lien  for  keep:  Liens,  122. 

running  at  large,  control:  Replev.,  801. 

Annexation  to  cities:  Const,  863,  869,  518-521, 
584,  569,  587.  592. 

Annuities:  Wills,  275,  817. 

Answer;  in  equity:  Eq.,  894-921. 

supplemental  answer:  Eq.,  944-948. 

admissions  by:  Eq.,  1091-1095. 

as  evidence:  Eq.,  1063-1084. 

in  proceedings  to  enforce  mechanic's  lien : 

Liens,  70. 

—  in  mandamus  cases:  Mandam.,  254,  255, 
262,  263.  266-268. 

of  garnishee:  Garnish.,  108-132. 

— —  to   application   for  execution  for  defi- 
ciency :  Mortg.,  788-790. 

to  bill  for  partition:  Partition,  49. 

to  foreclosure  bill:  Mortg.,  592-597. 

Ante-nuptial  contracts:  Fraud,  142;  Wills,  10. 

conveyances:  Dower,  39-82;  Fraud,  242. 

Apothecaries.    L  p.  8Q. 

Appeal. 

I.  General  principles.    I,  p.  31. 
Chancery  appeals. 

(a)  Jurisdiction.    I,  p.  81. 

(b)  When  appeal  lies. 

1.  General  rules.    I,  p.  81. 

2.  In  contempt  cases.    I,  p.  83. 
8.  Demurrers.     L  p.  38. 
4.  In  divorce  suits.    I,  p.  33. 
6.  In  foreclosure  suits.    I,  p.  88. 
6.  Injunctions.    I,  p.  84. 


H. 
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Appeal  (continued). 

Appeal  (continued). 

II.  Chancery  appeals  (continued). 

IV.  Appeals  from  justices'  courts  (con.). 

7.  Receivers*     I,  p.  84. 

(f)  Affidavit.    I,  p.  55. 

8.  Reference   and  account.    I, 

(g)  Bond ;  recognizance.    I,  p.  56. 

p.  85. 

(h)  Return.    I,  p.  56. 

(c)  Who  may  appeal.    I,  p.  83. 

(i)  Dismissal.    I,  p.  57. 

(d)  Time  for  appealing.     I,  p.  36. 

(j)  Pleadings ;  amendment.    I,  p.  58. 

(e)  Claim  and  notice.    I,  p.  36. 

(k)  Notice  of  trial.    L  p.  58. 

(f)  Bond. 

(1)  What  will  be  reviewed.    I,  p.  58. 

1.  In  general.    I.  p.  36. 

(m)  Judgment.    I,  p.  59. 

2.  New    or    additional    bond; 

Appeals  from  drain  commissioners:  Drains, 

amendment.    I,  p.  86. 

75-81. 

3.  Liability  on  bond.    I,  p.  37. 

from    highway   commissioners:   High- 

(g) Settlement  of  case.    I,  p.  37. 

ways,  220-229. 

(b)  Record.    I,  p.  38. 

from  school  inspectors:  Schools,  87-92. 

(i)  Practice  on  appeals. 

from  taxation:  Costs,  380,  381. 

1.  In  general.    I,  p.  89. 

in  condemnation  proceedings:  Railr.,  214- 

•  2.  Notices.    I,  p.  89. 

229. 

8.  Amendments.    I,  p.  89. 

in  dissolution  proceedings:  Attach.,  218- 

4.  Continuance.    I,  p.  40. 

215. 

6.  Affirmance  on  motion.    I, 

in  garnishment  cases:  Garnish.,  183-187. 

p.  40. 

in  mechanics'  lien  cases :  Liens,  76-80. 

6.  Dismissal  on  motion.  I,  p.  40. 

in   summary   proceedings:   Fore.  Ent., 

7.  Remand.    I,  p.  41. 

eta,  91-108. 

8.  Reinstatement.    I,  p.  41. 

under  boat  and  vessel  law :  Shipping,  80- 

9.  Rehearing.    I,  p.  41. 

85. 

10.  Damages  for  vexatious  ap- 

Appeals from  commissioners  on  claims:  Ap- 

peals.    I,  p.  42;  Costs,  224. 

peal,  889,  845.  356,  863-878,  875,  876,  878- 

(J)  What  will  be  reviewed. 

886,  893,  896,  397,  404. 

1.  General  rules.    I,  p.  42. 

Appeals  from  justices'  courts:  Appeal,  411- 

2.  What  is  open.    I,  p.  48. 

531. 

8.  Facts  and  evidence.   I,  p.  44. 

discontinuances  on :  Actions.  138,  148. 

4.  Objections  not  raised  below. 

judgment  in  case  of  set-off:  Set-off,  96, 97. 

I,  p.  45. 

references  on :  Reference,  4. 

(k)  Affirmance  or  reversal,  generally. 

amended  declaration  in  action  for  pen- 

1. General  rules.    I,  p.  46. 

alty:  Plead.,  272. 

2.  Errors  without  prejudice.    I, 

costs  on:  Costs,  50-57,  161. 

p.  46. 

denial  of  execution  of  note,  etc,  sued  on : 

8.  Weight  of  evidence.  I,  p.  47. 

Plead.,  416,  417,  486. 

4  Presumptions.    L  p.  48. 

dismissal,  review :  Mandam.,  45,  46. 

0)  Effect  of  appeal.    I,  p.  48. 

fee  for   return,  question   of  payment' 

in.  Probate  appeals. 

Mandam.,  44. 

(a)  Jurisdiction.    I,  p.  48. 

general  issue  on:  Plead.,  856. 

(b)  When  appeal  lies.    I,  p.  48. 

in  criminal  cases:  Crimes,  1347-1857. 

(c)  Who  may  appeal.    I,  p.  49. 

issues  not  to  be  changed :  Plead.,  579. 

(d)  Notice.    I,  p.  50. 

proof  of  service  of  motion  for  leave  to 

(e)  Bond.    I,  p.  50. 

appeal:  Prac,  324 

(f)  Pleading  and  practice.    I,  p.  50. 

Appeals  in  chancery :  Appeal,  9-837. 

(g)  Judgment.     I,  p.  62. 

costs  on:  Costs,  205-266a. 

IV.  Appeals  from  justices'  courts. 

from  interpleader  decree:  Eq.,  855. 

(a)  Jurisdiction.    I,  p.  52. 

Appeals  in  probate  cases :  Appeal,  388-410. 

(b)  When  appeal  lies. 

defence  of  bar  needs  no  issue  framed : 

1.  General  appeal.    I,  p.  58. 

Lim.  of  Ac,  201. 

2.  Special  appeal.    I,  p.  53. 

dismissal  of,  setting  aside :  Judgts.,  106. 

(c)  Allowance  by  court.     I,  p.  54. 

issue  and  declaration:  Est.  of  Dec,  197, 

(d)  Who  may  appeal.    I,  p.  55. 

198. 

(e)  Time  for  appealing.    L  p.  55.    . 

—  right  of  jury  trial:  Prac,  20-22. 
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Appearance.    I,  p.  59. 

effect  of:  Jurisdic,  44-68,  74. 

docket  entry  as  to:  J.  P.,  277-383. 

in  justices'  courts :  J.  P.,  109-139. 

of  counsel,  on  error:  Error,  175. 

order  conditioned  on :  Bail,  8. 

terms  on,  after  publication :  Attach.,  104. 

Application :  See  Petitions. 

for  insurance :  Insur.,  56-65,  384-343. 

of  payments:  J.  P.,  807-309;  Mortg.,  400- 

406;  Pay.  &  Disch.,  79-94. 
Appointment  of  administrator:  Est.  of  Dec., 

1-20, 
of  agent:  Agency,  10. 

—  of  city  officers:  Cities  &  V.,  99-106. 
of  guardians:  Guard.,  8-44. 

of  liquor-inspector:  Const..  85. 

of  next  friend:  Eq.,  726;  Infante,  88-91. 

- —  of  officers:  Offlc,  16-22,  80.  81.    ( 

of  park  commissioners :  Cities  &  V.,  103, 

108. 

of  receivers:  Receivers,  1-44 

of  referee :  Reference,  1-8. 

of  school  officer :  Schools,  50. 

of  special  administrator :  Est.  of  Dec., 

41,  42. 
•  of  special  drain  commissioners:  Drains, 

87-41,  Vol.  II,  p.  766. 

of  trustee:  Trusts,  122,  123. 

Apportionment;  of  damages:  Dam.,  129. 

of  governmental  powers:  Const..  486. 

of  local  assessments:  Cities  &  V.,  209- 

224. 

of  obligation :  Contracts,  885-399. 

of  payment  of  tax:  Tax.,  435-438. 

of  property,  etc.,  on  change  of  school  dis- 
tricts: Schools,  30-38. 

of  taxation:  Const..  841-861 ;  Tax.,  89-45. 

of  taxes,  among  townships:  Tax.,  842- 

850. 

of  taxes,  among  wards:  Cities  &  V.,  864. 

— —  into  representative  districts:  Const.,  518- 

622. 
Appraisement,  of  animals  seised:  Animals,  26, 

27. 
of  property  levied  on:  Attach.,  108-11; 

Executions,  185-141,  140,  229,  280. 

by  referees:  Bonds,  34. 

on  expiration  of  lease:  Landl.  A  T.,  174. 

as  evidence:  Ev.,  731-784,  786;  Replev., 

80S,  804,  886. 
Approval  of  appeal  bonds:  Appeal,  121,  122, 

181,  872;  Schools,  88;  Shipping,  79. 

of  bidders'  bonds:  State,  13. 

of  executor's  deed :  Est.  of  Dec.,  277. 

of  official  bonds :  Offic. ,  208-214 

—  of  prosecution :  Crimes,  1805. 


Approval  of  resolutions,  by  mayor:  Cities  & 

V.,50-5a 
of  sentence  of  commitment:    Crimes, 

1418.  1414 
of  sureties  in  liquor  bonds:  Mandam.,  3, 

389. 

sales  on:  Sales,  283-393. 

Appurtenances:  Easements,  19,  36;  Waters, 

134. 
Arbitration, 

L  General  principles.    I,  p.  60. 
IL  Submission. 

(a)  Form  and  validity.     I.  p.  60. 

(b)  Effect.    I,  p.  61. 

III.  Arbitrators.    I,  p.  61. 

IV.  Awards. 

(a)  Validity  and  construction.  L  p.  62. 

(b)  Vacating  and  correcting.  I,  p.  63. 

(c)  Judgments  upon.     I,  p.  64. 

(d)  Conclusiveness;  enforcement.    I, 

p.  64. 

validity  of  statute:  Waters,  247. 

officers*  authority:  Corp.,  91. 

partner's  authority :  Partnership,  64-69. 

signing  award :  Waters,  360. 

refusal  to  abide  by  award :  Contracts,  509. 

correction  of  award,  estoppel:  Eq.,  1871. 

no  recovery  on  bond  for  arbitration  if 

conditions  not  performed :  Bonds,  23. 
Architects'  usage :  Contracts,  361. 
Argument;  to  jury:  Crimes,  907-916;  Prac, 

97-133. 
right  to  open  and  close:  Mandam.,  281, 

282;  Prac,  76. 

who  may  argue  objections:  Prac,  78. 

Army. 

I.  Draft.    I,  p.  64;  Contracts,  263. 

II.  Bounties  to  volunteers. 

(a)  Township  action;   legislation.     I, 

p.  64 

(b)  Who  are  entitled.    I,  p  65. 

(c)  Assignment  of  bounty.    I,  p.  65. 

(d)  Payment  of  bonds.    I,  p  66. 
Arraignment:  Crimes,  840. 

Arrest:  Const,  28-88. 

exemption  from :  Process,  45-47. 

for  crime:  Crimes,  706-734 

of  fraudulent  debtor:  Fraud,  264-282. 

on   capias:   See  Capias   ad  Responden- 
dum. 

on  civil  warrant:  J.  P.,  101-108. 

Arrest  of  judgment:  Prac,  309,  810. 
Arson:  Crimes,  236-344  80S,  1181. 
Articles  of  association:  Corp.,  13-18,  126. 
Assault  and  Battery. 

I.  What  constitutes  assault.    I,  p.  66. 
IL  Justification.    I,  p.  66. 
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Assault  and  Battery  (continued). 

HI.  Pleading  and  evidence.    I,  p.  67. 

IV.  Instructions:  court  and  jury.    I,  p.  69. 

criminal  assaults:  Crimes,  188-211,  788. 

amount  of  force  in  defence:   Instruc., 

149. 

by  husband  and  wife:  Husb.  &W.,  86. 

upon  wife,  action  by  both :  Husb.  &  W.. 

88. 

wife  may  sue  alone:  Husb.  &  W.,  207. 

count  for :  Plead.,  75. 

declaration   for,    evidence    of  damage: 

Plead.,  647. 
evidence  in  actions  for:  Ev„  54,  55,  58, 

59,  128,  144,  175,  807,  847,  849,  850,  449,  450, 

574,  584,  2090,  2094,  2116,  2121,  2124. 

damages  for:  Dam.,  65-67,  74,  77,  99. 

exemplary  damages:  Dam.,  868,  869, 892, 

899. 
Assaults  with  intent,  etc.:  Crimes,  191-211. 
Assent:  See  Acquiescence ;  Content. 

mutual,  to  contract:  Contracts,  44-53. 

presumption  of :  Ev.,  1481,  1482. 

to  husband's  dealings:  Husb.  &  W.,  122. 

to  account  stated:  Assumpsit,  135;  Lino. 

of  Ac,  47. 
to  copartner's  action :  Partnership,  68, 79, 

81,  87,  90. 

to  lower  salary:  Offlc,  278. 

to  possession  by  life-tenant:  Mortg.,  535. 

to  signature :  Contracts,  11-14 ;  Mortg. ,  87. 

Assessment;    of   damages:    Dam.,    479-497; 

Replev.,  846-358. 

of  taxes:  Tax.,  156-291. 

for  drains :  Drains,  91-107. 

for   local   improvements:    Cities  &  V., 

193-246;  Const.,  845-863;  Estop..  249-255. 
of  mutual  companies:  Insur.,  21, 188-146; 

Mandam.,  225,  226. 
of  corporate  stock:  Corp.,  87,  88,  202-206, 

309;  Railr.,  99-107. 
Assessor  of  school  district:  Schools,  77,  98, 

94,  103, 112,  113,  158,  159. 
Assessors  of  taxes:  Tax.,  76,  159, 162-169, 222- 

227,  245,  254,  255,  257,  265. 
Assets  of  estate:  Est.  of  Dec.,  58-65. 

of  firm :  Partnership,  135-144. 

marshaling :  See  Marshaling  Assets. 

Assignment. 

L  What  constitutes.    I,  p.  69. 
IX  What  is  assignable.    L  p.  70. 

HI  Method  of  assignment.    I,  p.  71. 

IV.  Effect  of  assignment     I,  p.  71. 
V.  Actions  by  assignees.    I,  p.  72. 

VI.  Assignments  for  benefit  of  creditors. 

(a)  General  principles;  miscellaneous 
matters.    I,  p.  78. 


Assignment  (continued). 
VL  Assignments  for  benefit,  eta  (con.). 

(b)  Validity. 

1.  Generally.     I,  p.  74. 

2.  Particular     provisions.      I, 

p.  75. 
8.  Omission    of    property.     I, 
p.  75. 

4.  Preferences.    I,  p.  76. 

5.  Fraud  in  fact;  evidence.    I, 

p.  76. 

(c)  Construction.    I,  p.  78. 

(d)  Effect.    I,  p.  79. 

(e)  Acceptance.    I,  p.  80. 

(0  Bond  of  assignee.     I,  p.  80. 

(g)  Rights,  etc.,  of  assignees.  I,  p.  80. 

(h)  Rights,  etc,  of  creditors. 

1.  Generally.    I,  p.  82. 

2.  Claims  and  dividends.  I,  p.  88. 
contract  contemplating  personal  associa- 
tion is  not  assignable:  Injunc,  70. 

widow's  allowance  for  support  is  not  as- 
signable: Att'y,  76. 
averment  of  assignment :  Plead.,  188-194, 

586;  Replev.,  248. 
abatement  by,  revivor:  Eq.,  992-995,999, 

1000.    Spo  Actions,  98,  94. 

in  bankruptcy :  See  that  title. 

of  assets  of  bankrupt  railroad:  Railr.,  46. 

of  bail  bond :  Bail,  7. 

of  bounty :  Army,  15-17. 

of  decrees:  Eq.,  1419-1422. 

of  dower:  Dower,  68-78,  97. 

of  guaranty :  Guaranty,  29-88. 

of  insurance  or  policy  thereof :  Insur.,  97- 

103. 
of  judgments:  Judgts.,  241,  242;  Husb.  & 

W.,  78. 

of  land  certificate:  Pub.  Lands,  83,  84. 

of  lease :  LandL  &  T.,  135-142. 

of  mortgage:      Chat   Mortg.,    170-179; 

Mortg.,  809-356;  Record.,  16,  44,  50,  97. 

of  note:  Bills  &  N.,  62-64,  66,  251. 

of  railroad  aid-note:  Railr.,  78. 

of  right  to  earn  grant :  Pub.  Lands,  158. 

of  residue  of  intestate's  estate:  Est  of 

Dec,  432,  423;  Partition,  20. 
parties  to  actions  in  case  of  assignment: 

Insur.,  294,  295;  Parties,  78-97. 

passing  rents:  Landl.  &  T.,  205,  210. 

set-off  in  cases  of  assignment:  Setoff, 

48-55. 
Assignments  for  benefit  of  creditors :  Assign't, 

76-229. 

by  bank:  Banks,  66;  Corp.,  288-291. 

by  corporation:  Corp.,  288-298. 

— —  foreign  assignments:  Conf.  of  L.,  49-58. 
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Assignments  for  benefit  of  creditors ;  partner's 

Attachment  (continued). 

authority :  Partnership,  71-74. 

V.  The  levy. 

defence  of,  in  action  for  neglect  to  levy- 

(a)  In  general.    I,  p.  101. 

attachment:  Offlc,  186. 

(b)  What  property  is  subject  to  at- 

 receiverships:  Receivers,  15, 16, 80-54,  57, 

tachment;  levy  on  mortgaged 

71,  72. 

chattels.    I.  p.  101. 

recording:  Record.,  14,  15. 

(c)  Inventory  and  appraisal ;  setting 

supervision  of  equity:  Eq.,  80,  81. 

off  exemptions.    I,  p.  102. 

costs:  Costs,  306,  807. 

(d)  Lien ;  notice ;  priority.    L  P- 102. 

Assignments  of  error:  Case  Made,  13,  85;  Cer- 

(e) Custody    of    the    property.     I, 

tiorari,  85,  00,  133,  158,  161,  162;  Crimes, 

p.  ioa 

1258,  1864;  Error,  120-170. 

(f)  Bond  for  release.    L  p.  104. 

what  assignable :  Error,  56-106. 

(g)  Liability  for  wrongful  levy.    I, 

amendment:  Error,  188-100. 

p.  104. 

Assistance  for  prosecution:  Crimes,  846-857. 

VI.  Publication.    I,  p.  105. 

Assistance,  Writ  of.    I,  p.  88. 

VIL  Dissolution. 

Assistant  prosecuting  attorney:  Crimes,  705, 

(a)  Jurisdiction ;  nature  of  the  pro- 

810, 840. 

ceeding.    I,  p.  105. 

Associations.    I,  p.  84. 

(b)  Who  may  ask ;  when  granted. 

Assumpsit. 

L  p.  106. 

I.  General  principles;  when  it   lies.    I, 

(c)  Petition.    I,  p.  107. 

p.  85. 

(d)  Citation.    I,  p.  107. 

II.  Waiver  of  tort.    I,  p.  86. 

(e)  Evidence.    I,  p.  107. 

IIL  For  use  and  occupation.    I,  p.  87. 

(f)  Appeal.    L  P-  108. 

IV.  For  money  lent,  paid,  laid  out  and  ex- 

(g) Effect  of  proceedings.    I,  p.  108. 

pended.    I,  p.  88. 

Vlil.  Judgment  and  execution. 

V.  For  money  had  and  received. 

(a)  Validity  of  judgment;  setting 

(a)  Nature  of  the   action ;  when  it 

aside.    I,  p.  108. 

lies,  generally.    I,  p.  80. 

(b)  Execution  and  sale.    L  P-  100. 

(b)  Voluntary  payments;  payments 

IX.  Remedy  for  wrongful  suing  out    I, 

under  protest,  etc.    I,  p.  01. 

p.  100. 

(c)  Lack  or  failure  of  consideration. 

attachment  to  enforce  log-lien:  Liens, 

I,  p.  02;  II,  p.  765. 

107-120. 

(d)  Money  paid  by  mistake.    I,  p.  02. 

affidavit  not  evidence  of  debt:  Ev.,  254. 

VL  On  account  stated.    I,  p.  03. 

affidavit's  defects,    review:   Mandam., 

VII.  F/>r  labor  and  services,  materials  fur- 

288. 

nished,  goods  sold,  etc.    I,  p.  04. 

appraisal  as  evidence:  Ev.,  781,  782. 

——by  cestui  que  trust:  Trusts,  211. 

bond  for  release :  Suretyship,  17. 

by  subsequent  purchasers  against  vendee 

dissolution  by  chancery:  Eq.,  33,  34. 

to  whom  vendor  has  paid  money  to  take  up 

dissolved  by  bankruptcy :  Bankr.,  10. 

mortgage:  Vendors,  101. 

effect  of  filing  levy :  Record.,  109,  187- 

by  trustee:  Trusts,  188. 

189,  107. 

for  money  lost  on  wager:  Contracts,  280, 

failure  to  indemnify  sheriff:  Offic,  134, 

200. 

185. 

from  wife  to  husband:  Husb.  &  W.,  78. 

of  shares  of  stock :  Corp.,  52-57. 

Attachment. 

register  cannot  issue  on  affidavits:  Eq., 

I.  General  principles.    I,  p.  06. 

1162. 

H  The  affidavit. 

replevin  after:  Replev.,  109. 

(a)  In  general.    I,  p.  06. 

—  return  of  attempt  to  make  personal  serv- 

(b) Averment  of  agency.    I,  p.  07. 

ice:  Process,  72. 

(c)  Averments  as  to  the   contract 

sheriff's  neglect  to  levy:  Offic.  182,  133, 

and  debt.    I,  p.  87. 

145,  486. 

(d)  Other  averments.    I,  p.  08. 

the  writ    and    affidavit,    in  evidence: 

HI.  The  bond.    I,  p.  08. 

Plead.,  864. 

IV.  The  writ 

Attendance    of   witnesses:    Ev.,    1594-1598; 

(a)  In  general.    I,  p.  00. 

Crimes,  605. 

(b)  Service  and  return.    I,  p.  00. 

—  damages  for  non-attendance:  Dam.,  63. 
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Attorney-General.    I.  p.  110;  Costs,  371; 
Eq.,   173,  174,  612-615,  751,  752;  Mandaua., 
140,   141,  281,   284-236;   Nuisance,  57.  58; 
Offlc.,  248;  Quo  War.,  4-6,  66,  68-70. 
Attorneys. 

I.  Who  can  act  as.    I,  p.  111. 
II.  Appointment  and  authority.    I,  p.  111. 

III.  Disbarring.    I,  p.  118. 

IV.  Duties  and  liabilities.    I,  p.  114. 
Y.  Compensation. 

(a)  In  general.    I,  p.  115. 

(b)  Champerty;   contingent  fee.     I, 

p.  116. 

(c)  Lien.    I,  p.  116. 

VI.  Privileged  communications.  I,  p.  116. 
VII.  Advice  as  justification.    I,  p.  117. 

appearing,  record  should  name:  Ap- 
pear., 5. 

employment  of,  by  partner:  Partnership, 

01,  92. 

-  counsel  for  receiver:  Receivers,  62. 
indictment   for  embezzlement:  Crimes, 

341. 

presumption  of  authority:  Ev.,  210. 

proving  authority  to  appear:  J.  P.,  128- 

120. 
notice  to,  or  knowledge  of,  as  binding 

client:  Notice,  86-39. 
compensation  when  administrator:  Est. 

of  Dec.,  850. 
compensation  when  also  trustee :  Relig. 

Soc.,82. 
•  evidence  as  to  value  of  services :  Ev., 

680.  761-763. 
minutes   of  services,    account   current: 

Lim.  of  Ac,  51. 
services  not  to  be  included  in  assessment : 

Drains,  93. 
set-off  of  services :  Set-off,  26. 

in  criminal  prosecutions:   Crimes,  841- 

858. 

liability  in  trespass:  Tresp.,  148,  151. 

Attorneys'  fees:  Att'y,  63-79. 

when  party  can  recover:  Costs,  2. 

allegation  to  sustain  proof  of:  False  Im- 

pris.,  80. 
covered  by  bond:  Attach.,  51. 

not  included  in    damages:  Dam.,  260, 

261;  Replev.,820. 

against  railroad,  illegal :  Const.,  149. 

-  provision  for,  in  mortgage:  Mortg.,  170- 
181. 

provision  for.  in  note:  Bills  &  N„  20,  21. 

under  prohibitory  liquor  law:  Crimes, 

1428,  1424. 

see,  also,  Counsel  Fees. 

Attornment:  LandL  &  T.,  16-23. 


Auctions.    I,  p.  118. 

notice,  sale  under  contract :  Contracts,  370. 

Auditor-General,  books  of:  Const,  503. 

as  defendant :  Eq.,  700,  701. 

mandamus  to:  Mandam.,  127,  128,  138- 

139. 

costs  on  appeal  bond  of:  Costs,  289. 

powers,  etc.,  in  tax-matters:  Tax.,  244, 

290,  291,  494,  581,  583,  586-595,  606,  610, 682- 

685,744,749,751. 

deputy:  Ev.,  1010, 1011;  Offic.,  84,  85. 

Authority :  See  Powers. 

of  agent :  Agency,  49-77. 

of  attorney :  Att'y.  8-80o. 

of  attorney,  proof  in  justices'  courts' 

J.  P.,  128-129. 

of  insurance  agents:  Insur.,  328-368. 

of  solicitor,  to  put  in  answer:  Ev.,  210. 

Avulsion,  title  by :  Convey.,  298. 

Award,  of   arbitrators:  Arbitr.,  2,  8,  27-66; 

Waters,  260. 
Baggage:  Carriers,  155-158. 
Bail. 

I.  General  principles.    I,  p.  118. 
II.  Bail  bonds.    I,  p.  118. 

III.  Special  bail.    I,  p.  118. 

IV.  Exoneration.    I,  p.  119. 
V.  Liabilities.    I,  p.  119. 

VL  Discharge.    I,  p.  119. 

VII.  Actions  against.    I,  p.  120. 

for  release  of  vessel :  Shipping,  8,  21. 

in  criminal  cases:  Crimes,  1367-1391. 

commitment  must  fix :  Crimes,  759. 

Bailment. 

L  What  constitutes.    I,  p.  120. 
II.  Hiring.    L  p.  121. 

HI.  Loan.    I,  p.  121. 

IV.  Pledge.    I,  p.  121. 

V.  Miscellaneous.    I,  p.  122. 

care    required    of    gratuitous    bailee: 

Neglig.,  41,  42. 

conditional  sales:  Sales,  266-281. 

Ballots:  Elections,  28-78. 
Bankruptcy. 

I.  General  principles.    I,  p.  123. 
II.  Previous    conveyances;     preferences, 

levies,  etc.    I,  p.  123. 
IIL  Composition  with  creditors.     I,  p.  128. 
IV.  Discharge  and  its  effect.     I,  p.  124. 
V.  Powers,  duties  and  liabilities  of  as- 
signees.   I,  p.  124. 

VI.  Actions   by  and    against    assignees. 

I,  p.  125. 
VII.  Distribution  and  reversion.    I,  p.  126. 
— —  dissolves  firm:  Partnership,  195. 

does  not  prevent  foreclosure :  Mortg.,  498. 

leave  to  assignee  to  sue:  Mortg.,  959. 
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Bankruptcy  (continued). 

Bills  and  Kotos  (continued). 

agreement  between  creditors  and  bank- 

II. Execution  and  delivery.    I,  p.  186. 

rupt:  Contracts,  195. 

IIL  Consideration. 

payments  by  discharged  bankrupt,  appli- 

(a) In  general.    L  p.  186. 

cation:  Pay.  &  Disch.,  84. 

(b)  Illegality.    I,  p.  137. 

Banks. 

IV.  Construction.    L  p.  187;  IL  p.  765. 

L  Organization.    I,  p.  126. 

V.  Negotiation  and  transfer.     I,  p.  137. 

II.  Powers.    I,  p.  127. 

VI.  Acceptance.    I,  p.  188. 

III.  Duties  and  liabilities.    I,  p.  127. 

VII.  Maturity.    I,  p.  189. 

IV.  Powers,  duties  and  liabilities  of  offi- 

VIII. Presentment  for  acceptance  or  pay- 

cers.   I,  p.  129. 

ment.    I,  p.  189. 

V.  Liabilities  of  directors  and  sharehold- 

IX. Protest ;  notice  of  dishonor.  I,  p.  140. 

ers.    I,  p.  180. 

X  Liability  of  the  parties. 

VI.  Redemption  of  notes.    I,  p.  180. 

(a)  Maker.    I,  p.  142. 

VII.  Winding  up ;  receivers,  etc.    I,  p.  181. 

(b)  Indorser.    I,  p.  148. 

VIII.  Settlement  with  state.    I,  p.  182. 

(c)  Acceptor.    I,  p.  144. 

counterfeiting  bills  of:  Crimes,  427-481, 

XL  Rights  of  transferees. 

458-466. 

(a)  Under  what  circumstances  pro- 

 proof  of  existence,  etc :  Crimes,  458-455. 

tected  against  equities  and  de- 

 deposit  of  money,  bank  not  payee's  agent : 

fences.     I,  p.  145. 

Pay.  &  Disch.,  8,  4. 

(b)  Against  what  equities  and  de- 

 illegal  banking:  Crimes,  580. 

fences  protected.    I,  p.  147. 

may  take  what  rate  of  Interest,  80,  81. 

XIL  Defences  as  between  the  original  par- 

 sued  for  deposit,  evidence:  Ev.,  117,  488. 

ties.    I,  p.  149. 

taxation  of:  Tax.,  185. 

XML  Actions  upon  bills  and  notes. 

Bank  stock,  taxation  of:  Tax.,  186-189. 

(a)  In  general.    I,  p.  150. 

Bar  association :  Att'y,  89. 

(b)  Who  may  sue.    I,  p.  150. 

Bastardy. 

(c)  Pleading.    L  p.  151. 

I.  General  matters.    I,  p.  183. 

(d)  Evidence. 

II.  Pleading.    I,  p.  188. 

1.  Generally.    I,  p.  151. 

III.  Evidence.    I,  p.  188. 

2.  Proof  of  execution.  I,  p.  152. 

IV.  Judgment.    I,  p.  188. 

8.  Burden  of  proof.    I,  p.  158. 

note  in  consideration  of  agreement  to  se- 

4.  Competency,      materiality 

i  cure  from  damages:  Bills  &  N.,  830. 

and  relevancy.    I,  p.  154. 

cross-examining  complainant :  Ev.,  2127. 

5.  Parol  evidence  to  control. 

— —  sentence  to  bouse  of  correction  illegal : 

I,  p.  156;  II,  p.  765. 

Crimes,  1401. 

(e)  Instructions;    court   and   jury. 

imprisonment  compelled:  Mandam.,  198, 

I,  p.  157. 

289. 

(f)  Judgment.    I,  p.  157. 

costs:  Costs,  151,  160. 

alteration  of:  Alt.  of  Inst.,  7-28. 

Bawdy-houses,  keeping,  etc. :  Crimes,  2,  488, 

authority  of  partner :  Partnership,  58-62. 

566-572. 

authority  of  surviving  partner  to  give  or 

Beneficiary  certificate :  Insur. ,  87-92. 

indorse:  Partnership,  202-204. 

Bequests:  See  Legacies;  Wills. 

authority  of  agent:  Agency,  15, 18,  89, 54, 

question  of,  or  of  gift:  Instruc,  208. 

61,  71. 

payment  by  note:  Pay.  &  Disch.,  87. 

conversion  of  note,  damages:  Dam.,  815, 

specific  possession  of:  Est  of  Dec,  430- 

816. 

483. 

finding  in  action  on,  to  show  liability: 

Betting:  Words  &  Phr.,  26. 

Prac.  69. 

Beyond  seas:  Words  &  Phr.,  214. 

for  liquor,  when  void:  Intox.  Liq.,  73,  74, 

Bigamy:  Crimes,  502-510. 

76. 

Billiard  tables,  keeping  for  gaming:  Crimea, 

judgments  in  actions  on:  Judgts.,  88-36, 

598,  676. 

88,42. 

Bills  and  Notes. 

—  liability  on  note  signed  by  vestrymen: 

L  Form  and  requisites. 

Relig.  Soc,  84. 

(a)  In  general.    I,  p.  184. 

limitation  of  actions:  Lim.  of  Ac,  28, 29, 

(b)  Certainty.    I,  p.  135. 

208. 
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Bills  and  Notes  (continued). 

lost,  claim  before  commissioners:  Est.  of 

Dec,  191. 

lost  note,  jurisdiction:  Eq.,  118. 

married  woman's  liability:  llusb.  ft  W., 

178, 183, 198,  201. 

note  to  bank  cashier :  Banks,  88. 

acceptance  of  bills  by  cashier :  Banks,  89- 

42. 
pleading  in  actions  upon :  Plead.,  104-108, 

178-177,  188-190,  842-847,  507-511,  518. 

—  purchaser  at  receiver's  sale:  Receivers,  66. 

—  secured  by  mortgage,  rights  of  assignee: 
Mortg.,  885,  887,  840,  844. 

when  bill  or  note  considered  payment : 

Pay.  &  Disch.,  82-59. 

who  may  sue :  Parties,  79-90. 

:  See  Conf.  of  L.,  18, 19,  44,  45,  49. 

Bills  in  aid  of  execution:  Eq.,  857,  881-107, 

622,  680,  801-808,  805,  806,  889,  810,  925, 971 ; 

Suretyship,  158. 

costs:  Costs,  179,  240. 

Bills  in  equity:  Eq.,  748-857,  958-985. 

as  evidence:  Eq.,  1061. 

dismissal  of:  Eq.,   1260-1270,  1864-1869. 

dismissal  without  prejudice:  Eq.,  1282- 

1286. 

foreclosure  bills:  Mortg.,  668-591. 

for  injunction:  Injunc,  108-111;  Tax., 

549-560. 

for  partition:  Partition,  44-48,  50. 

for  specific  performance :    Spec.  Perf., 

181-194. 

to  enforce  vendor's  lien:  Vend.,  176-179. 

to  redeem  from  mortgage:  Mortg.,  952- 

961. 

to  restrain  tax:  Tax.,  549-560. 

Bills,  introduction  of  into  legislature;  fifty- 
day  limit:  Const,  529-586,  666. 
Bills  of  discovery:  Eq.,  175-182,  798,  876,  877. 
Bills  of  exceptions:  Excep.,  87-105;  Reference, 

43,  51. 

preparing  and  printing:  Costs,  100-118. 

amendment:  Error,  193-195. 

Bills  of  lading:  Carriers,  8-11;  Agency,  77; 

Contracts,  822. 
Bills  of  particulars:  Plead..  488-457;  J.  P.,  172; 

Ev.,  187. 

amendment  of:  Plead.,  558,  614,  615. 

use  of,  in  testifying:  Ev.,  3002, 2008. 

variance  from,  of  evidence:  Plead.,  506, 

512,658. 
Bills  of  review:  Eq.,  949-952,  1408-1416,  Vol. 

II,  p.  766. 

when  unnecessary:  Mortg.,  799. 

proper  defendants:  Eq.,  681. 

costs  on :  Costs,  198. 

Vol.  11-67 


Bills  of  rights :  Const.,  7. 

Bills  of  sale:  Sales,  804-808. 

as  mortgage:  Chat.  Mortg.,  8-18. 

Bishop  not  liable  for  priest's  salary:  Relig. 
Soc.,88. 

Blanks,  filling  out:  Convey.,  85-89. 

Board  of  auditors :  See  State  Board  of  Audi- 
tors; Wayne  Auditors, 

Board  of  education,  election,  etc.,  of  mem- 
bers: Schools,  46,  47,  49,  51. 

municipal  corporation :  Schools,  89. 

of  Detroit,  occupancy  of  lands :  Cities  ft 

V.,  267-270. 

see,  generally,  Schools. 

Board  of  escheats:  Est.  of  Deo.,  480-485; 
Trusts,  172. 

Board  of  Health.    I,  p.  158. 

city  council  as:  Cities  &  V.,  87. 

officer's  salary:  Offic,  286. 

Board  of  public  works ;  statutes  establishing : 
Const,  474-476,  578,  574,  706. 

nominations  to:  Cities  ft  V.,  104. 

reduction  of  member's  salary:  Cities  ft 

V.,  180. 

salary  of  superintendent:  Cities  ft  V., 

128,  129. 

record  of  proceedings:  Cities  &  V.,  57,  60. 

references  to,  for  estimates,  etc. :  Cities 

ft  V,  176-180. 

establishing  grades,  change:  Cities  ft  V, 

283. 

liable  for  change,  when:  Tresp.,  57. 

advertisements  for  paving-bids:  Cities  ft 

V,  182-184. 

Board  of  review:  Tax.,  281-248,  247,  349,  265, 
580. 

of  city  assessments:  Cities  &  V.,  871-880. 

local  assessments :  Cities  ft  V.,  825. 

Board  of  supervisors :  Counties,  85-91. 

appointments  by :  Offic,  19,  22,  80,  81. 

removals  by:  Offic.,  28-88. 

approval  of  sheriffs  bond:  Offic,  218. 

fixing  compensation  of  officers:  Offic, 

261-268,  265,  275-278,  281-285. 

joint  action  of  boards  in  appointing  ste- 
nographer: Offic,  19. 

apportioning  and  spreading  taxes:  Tax., 

842-851. 

equalizing  taxes:  Tax.,  267-388. 

re-assessment  of  taxes:  Tax.,  289. 

levy  of  taxes:  Tax.,  296-803,  815-317. 

organizing  or  altering  townships:  Town., 

8-18. 

powers  as  to  bridges  and  dams:  Const, 

415,  416;  Waters,  28,  44-57. 

as  to  state  roads :  Highways,  99-108. 

removing  county  seat:  Counties,  21-34. 


Digitized  by 


Google 


1058 


INDEX. 


References  are  to  titles  and  sections. 


Board  of  supervisors;  suit  by,  instead  of  in 
county's  name:  Plead.,  594. 

—  mandamus  to:  Mandam.,  168-174. 
Boards  of  canvassers :  Elections,  61-78. 
Boats  and  vessels :  See  Admiralty ;  Shipping. 
collection  of  demands  against:  Shipping, 

60-65. 
Body  executions:  Bail,  85;  Const,  60-68;  Ex- 
ecutions, 1,  2,  198. 
Bona  fide  holders:  Bills  &  N.,  169-229;  Bonds, 

25,  26;  Mortg.,  625. 
neglect  to  inquire  into  consideration: 

Prac.,  179. 
Bona  fide  purchasers:  Liens,  92 ;  Notice,  110- 

117;  Pub.  Lands,  76,  88-85,  188;  Record., 

150,  168-199;  Sales,  294-808. 
purchasers  from,  protected :  Notice,  99, 

100. 
Bonds. 

I.  Validity.    L  p.  158. 
II.  Construction.    I,  p.  159. 

III.  Conditions.    I,  p.  159. 

IV.  Transfer.    I,  p.  160. 
V.  Actions  on.    I,  p.  160. 

— -  power  of  married  women:  Husb.  &  W., 

149,  151-153. 

right  to  be  surety :  Const,  146. 

liability  on  bonds :  Suretyship,  66-72,  74, 

75.       * 

damages  on  breach :  Dam.,  158-168a. 

decree  in  double  sum  owed:  Injuria,  99. 

claim  for  deposit  of:  Plead.,  461. 

bail  bonds:  Bail,  5-8: 

—  for  attachment :  Attach.,  45-52. 
for  public  printing:  State,  12. 

for  release  of  attached  property :  Attach., 

186-149;  Suretyship,  17. 
for  release  of  fraudulent  debtor :  Fraud, 

286,  288,  289. 
for  release  of  vessel :  Shipping,  75-79. 

from   contractors   for   building    public 

works:  Cities  &  V.,  187;  Offlc,  180;  Town., 
65. 

in  action  on  lost  note:  Bills  &  N.,  289. 

injunction  bonds:  Injunc,  185-148. 

liquor  bonds:  Intox.  Liq.,  25,  27,  88,  89, 

86-100;  Mandam.,  195. 
of  administrators,  eta :  Est.  of  Dec.,  81- 

40. 

of  assignees:  Assign't,  179-187. 

of  bank-teller:  Suretyship,  71. 

of  guardians :  Guard.,  45-56 ;  Suretyship, 

21. 

of  insurance  agent :  Suretyship,  67-70. 

of  notary,  recovery  on:  Convey.,  88,  89. 

of  public  officers:  Offic,  194-250. 

of  sewing-machine  agent :  Suretyship,  72. 


Bonds  (continued). 

on    administrator's   mortgage:    Est   of 

Dec.,  834. 
on  appeals  from  justices:   Appeal,  470, 

475-486. 
on  appeals  under  vessel  law:  Shipping, 

81. 

on  chancery  appeals:  Appeal,  115-135. 

on  probate  appeals:  Appeal,  366-874. 

— —  on  sale  of  real  estate :  Est.  of  Dec,  290, 

321,  322. 
on  sale  of  ward's  land :  Guard.,  122-128, 

159. 

replevin  bonds:  Replev.,  185-288. 

Books;  and  papers,  production  of:  Ev.,  1599- 

1606;  Eq.,  1231. 

failure  to  produce,  effect:  Ev.,  1592. 

business,  entries  in:  Ev.,  285-287,  508. 

corporate,  inspection  of  by  corporator : 

Mandam.,  227,  228. 
decedent's  books  and  entries  as  evidence : 

Ev.,  519,  520,  522,  523. 
law  and  medical,  in  evidence  and  argu- 
ment: Ev.,  551-556;  Prac,  101,  102. 

of  account  in  evidence:  Ev.,  524-546. 

official,  as  evidence:  Ev.,  494,  496,  498, 

500,507. 

of  school  districts:  Schools,  79,  81. 

of  office,  surrender:  Offic,  56,  57,  77. 

manuscript,  not  taxable:  Tax.,  112. 

return  on  appeal:  Appeal,  149,  151. 

unnecessary  to  print :  Appeal,  155. 

taking  to  jury-room:  Prac,  129, 131, 137. 

Booming  companies:  Waters,   175-181,   185- 

187,  198-200,  211,  225,  227-229,  231-233,  239- 

248,245. 
lien  for  breaking  jams,  running  logs,  etc. : 

Liens,  94-97. 100-104. 
officer  interested  in  contract:  Contracts, 

285. 
Booms:  Waters,  184-192;  Admiralty,  8. 
Boundaries,  by  deed:  Convey.,  287-300. 
ambiguous,  in  deed,  identification :  Ev., 

833. 

estoppel  to  dispute:  Estop.,  231-244. 

estoppel  from  claiming:  Estop.,  205. 

acquiescence  in;  effect:  Stat,  of  F.,  87, 

88. 

by    adverse   claims   and  acquiescence: 

Prac,  172. 

by  adverse  possession;  Lim.  of  Ac,  111, 

123. 

—  defined  by  long  occupancy:  Eject.,  130. 
evidence  ot:  Ev.,  596,  632,  633,  814-819. 

931-933,  1261-1263,  1428. 

declarations  of  former  owner,  etc :  Ev., 

470-478. 
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Boundaries;  instruction  concerning:  Instruc, 

816. 

res  ad  judicata:  Judgta.,  280. 

mistake  by  grantor:  Estop.,  8. 

dispute  over;  jurisdiction:    Eq.,  58-56; 

Nuisance,  55. 

—  projection  over,  relief  against :  Nuisance, 
53,53. 

surveys  to  fix:  Surveys,  6-28. 

— -  boundaries  on  waters :  Waters,  75-100. 

of  lands  sold  by  administrator :  Est.  of 

Deo.,  299. 

—  of  highways:  Highways,  9-11. 

of  cities,  changing,  etc. :  Cities  &  V.,  427 ; 

Const.,  863,  S69,  518-521,  534,  569,  587,  592. 

— —  of  union  school  district :  Const.,  586. 

Bounties,  to  volunteers :  Army,  2-18. 

— —  to  manufacturers :  Const.,  175,  176. 

laches  in  claim:  Mandam.,  146. 

Breach  of  contract :  Contracts,  531-542. 

allegation  of:  Plead.,  207-210. 

damages  for:  Dam.,  185-220. 

Breach  of  covenant :  Convey.,  840-868. 

of  injunction:  Injunc,  144-158. 

Breach  of  the  peace:  Crimes,  481-487. 

arrests  for:  Const.,  80,  81;  Crimes,  727- 

784. 

Breach  of  Promise.    I,  p.  161. 

imprisonment  in  suit  for:  Const.,  64,  65. 

Breaking  and  entering :  Crimes,  245-278. 

Bribery :  Crimes,  472. 

of  city  officials:  Const,  108. 

of  witness:  Ev.,  62,  1846. 

Bridges;  over  navigable  streams:  Waters,  44- 
49. 

over  mill-races:  Highways,  86-89;  Cities 

&  V.,  17,  18. 

raising  money  for:  Counties,  58;  Town., 

87. 

contracts  for  building,  authority  of  high- 
way commissioners,  when  township  liable : 
Highways,  92-97. 

bidder  for  construction  failing  to  give 

bond,  town  not  liable:  Town.,  55. 

rebuilding  or  repairing  not  compelled  by 

mandamus :  Highways,  90,  91. 

joint  building  by  city  and  citizen :  Cities 

&  V.,  146. 

actions  for  injuries  to:  Highways,  171, 

178-175;  Parties,  25. 

treble  damages  for  injuries  to:  Dam., 

428-480. 

municipal  liability  for  defects  in:  Coun- 
ties, 92,  93;  Highways,  176-178,  181,  184, 
191,  197-200,  208-211,  214,  216,  217. 

defective,  etc.,  question  of  negligence: 

Neglig.,  27,  40,  50,  185. 


Bridges;  defective,  actions  for  injuries  from: 
Instruc,  144;  Plead.,  588,  541. 

damages  for  injury  from:  Dam.,  100. 

injury  from  non-repair,  evidence:  Ev., 

52,  76-78,  80,  424,  568,  612,  621. 

negligently  left  open,  injury,  evidence: 

Ev.,  46,  47,  622. 

toll-bridges,  right  to  take  tolls :  Waters, 

49-51. 

Briefs;  failure  to  file  or  print :•  Appeal,  288; 
Error,  208. 

printed,  when  required:  Mandam.,  278. 

not  filed,  no  costs :  Costs,  264. 

not  evidence:  Ev.,  250. 

costo:  Costs,  251,  264,  265. 

Brokers:  Agency,  6,  43,  108,  117;  Contracts, 
215;  Dam.,  280;  Estop.,  275;  Ev.,  1019, 
2097;  Inaur.,  367;  Liens,  124;  Notice,  43. 

Builder's  lien :  Liens,  37-56. 

Building  associations :  Const.,  620. 

Burden  of  proof;  in  general:  Ev.,  1407-1485. 

see,  also,  Accession,  etc.,   18;  Agency, 

21,  107;  Alt.  of  Inst.,  226;  Attach.,  208,  209; 
Banks,  33;  Bills  &  N.,  281,  282,  299-308, 
805,  808;  Convey.,  9,  22,  864;  Covenant,  18, 
14;  Crimes,  244,  785,  1209-1222;  Dam.,  148, 
488;  Drains,  88;  Eject.,  148,  144;  Eq.,  188, 
140,  260,  261,  285,  1043,  1044,  1047,  1051, 
1080;  Error,  611,  613;  Est.  of  Dec.,  151 ;  Ev., 
1820;  Fraud,  40-42;  Husb.  &  W.,  44;  In- 
struc, 106;  Insur.,  218,  257,  279,315,366; 
Jury,  78;  Libel,  77,  103;  Liens,  72;  Lim.  of 
Ac,  85,  210,  211;  Mandam.,  265;  Master  & 
Serv.,  8,  20;  Mortg.,  84,  .84,  594,  621-626, 
792,  867,  907,  962;  Neglig.,  95,  98-103,  218- 
228;  Notice,  118-120,  123-125;  Offlc,  149, 
207;  Partnership,  58;  Pay.  &  Disch.,  48, 
60-63;  Plank  R.,  25;  Prac,  806;  Pub.  Lands, 
11;  Quo  War.,  59,  62;  Record.,  166,  171; 
Set-off,  87;  Shipping,  42;  Slander,  8;  Sur- 
veys, 8;  Tax.,  24,  644,  688,  693,  696,  697; 
Tenants  in  Com.,  14;  Tend.,  180;  Wills, 
116,  118-121,  157. 

Burglary :  Crimes,  245-273. 

evidence:  Crimes,  1052,  1170,  1184, 1189. 

recognition  of  burglar:  Ev.,  206,  207. 

Burnings,  statutory :  Crimes,  281-243. 

evidence:  Crimes,  1025,  1049-1051. 

By-laws:  Cities  &  V.,  38-41;  Corp.,  145-158, 
157-160. 

not  judicially  noticed:  Ev.,  986. 

of  insurance  company :  Insur.,  48-50,  98, 

94,  118-120,  142, 148,  206. 

Canadian  creditors :  Lim.  of  Ac,  10. 

currency :  Bills  &  N,  14 ;  Pay.  &  Disch., 

30. 

insolvent  act:  Conf.  of  L.,  49. 
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Canadian  money,  premium  for:  Shipping,  7. 

process  and  judgment:  Juried.,  130. 

record  of  mortgage :  Conf.  of  L,  3,  8. 

waters,  service  upon:  Admiralty,  7,  8. 

Canals:  Contracts,  80;  Waters,  36-41. 
Cancellation :  See  Destruction. 

certificate  of:  Pub.  Lands,  88,  187, 128. 

of  contract, ' '  good  cause : "  Contracts,  33. 

of  deed :  Convey.,  188-171. 

of  entry  or  location :  Fab.  Lands,  42, 45, 46. 

of  instruments:  Eq.,  249-294. 

of  lease:  Landl.  &  T.,  104. 

of  policy :  Insur.,  106-110. 

Canvass  of  votes:  Counties,  31-83;  Elections, 

oi-7a 
Capias  ad  Respondendum. 

I.  When  the  writ  lies.    I,  p.  162. 
IL  Form  and  contents.    I,  p.  163. 

III.  Affidavit  for  capias.    I,  p.  163. 
defects  in  affidavit,  waiver:   Jurisdic, 

55-58. 

from  federal  court :  Process,  3. 

begun  in  wrong  name:  Prac,  318. 

failure  to  serve:  Offic,  187, 188;  Plead., 

469. 
Capias  ad  satisfaciendum,  when  issuable:  Ex- 

ecutions,  1,  2;  Const.,  60-68. 

return  to:  Bail,  85;  Executions,  198. 

Careless  use  of  fire-arms:  Crimes,  225. 
Carriers. 

I.  Who  are  common  carriers.    I,  p.  164. 

LL  Bills  of  lading.    I,  p.  164.    . 

III.  Responsibilities  of  carriers. 

(a)  General  rules.    I,  p.  165. 

(b)  Intermediate  and  connecting  car- 

riers.   I,  p.  167. 

(c)  Liability  for  goods  in  warehouse. 

I,  p.  16a 

(d)  Limitation  of  liability.    L  p.  168. 

IV.  Rights  and  duties  of  carriers. 

(a)  Receipt,  transportation  and  deliv- 

ery.   I,  p.  170. 

(b)  Freight  and  lien.    L  p.  171. 
V.  Carriers  of  passengers. 

(a)  Passenger  contracts;  regulations; 

expulsion.    I,  p.  171. 

(b)  Sufety  of  passengers.    I,  p.  178. 
((.•)  Responsibility    for   baggage,  etc. 

I,  p.  176. 
as  agents  to  accept  goods:  Stat  of  F., 

137-159. 
refusal  of  cabin  passage  to  negro:  Plead., 

405. 
averment  in  action  for  neglect  of  duty  to 

transport  without  delay:  Plead.,  171. 
passenger  carried  beyond  station,  injury, 

proximate  cause:  Neglig.,  49. 


Carriers  (continued).  * 

expulsion  from  train,  pleading  and  evi- 
dence: Plead.,  546. 

—  damages  for  expelling  passenger:  Dam., 
48,  359. 

failure,  delay  or  injury  in  transportation: 

Dam.,  39,  40.  170,  216,  217. 

declaration  for  contents  of  lost  trunk, 

consideration:  Plead.,  205. 

declaring  against,  for  refusal  to  carry: 

Plead.,  169. 

pleading  rules  of:  Plead.,  170. 

proofs  under  declaration  charging  com- 
pany as  common  carrier:  Plead.,  498,  519. 

reasonableness  of  regulation  not  deter- 
mined on  demurrer:  Plead.,  405. 

Case  Made. 

I.  When  lies;  waiver.    I,  p.  176. 
LL  Exceptions.    L  p.  177. 
HL  Settling,  filing  and  certifying.    I.  p.  177. 
IV.  Dismissal    I,  p.  178. 
V.  Matters  reviewable.    I,  p.  178. 
VI.  Judgment.    I,  p.  179. 

costs  on :  Costa,  129,  180. 

for  judgment  in  circuit  court:  Prac.,  17, 

24-27. 

Case  Reserved.    I.  p.  180. 

decision  on,  authoritative :  Courts,  246. 

Cattle:  See  Animals. 

Cattle-guards:  Railr.,  291-398. 

Caveat  emptor:  Maxims,  8. 

Cemeteries:  Crimes,  650;  Injunc,  57;  Nui- 
sance, 36;  Town..  68;  Trusts,  214. 

Certainty:  Bills  &  N.,  12-31 ;  Contracts,  19-33; 
J.  P.,  138,  274;  Libel.  54;  Plead.,  156,  157, 
303-306;  Spec.  Perf.,  50-64. 

Certificate;  as  to  costs:  Costs,  11,  44;  Ev.,  502. 

by  attorney-general,  to  give  costs :  Costs, 

271. 

of  acknowledgment  and  authentication: 

Convey.,  61-126,  VoL  H,  p.  766;  Record., 
38-89. 

of  acknowledgment  of  foreclosure  deed: 

Mortg..  897,  89a 

of  cancellation:  Pub.  Lands,  88,  127, 138. 

of  case:  Case  Made,  36-2a 

of  deposit:  Banks,  32,  23;  Bills  &  N.,  6, 

51,  98,  158,  200-202,  267;  Contracts,  3: 
Crimes,  836;  Ev.,  624;  Lim.  of  Ac,  27; 
Offic,  240;  Pay.  &  Disch.,  26,  47;  Plead., 
104. 

of  election  to  office :  Elections.  73,  77. 

of  equalization :  Tax.,  288,  357. 

of  levy:  Executions,  155;  Record.,  106- 

110. 

of  marriage:  Ev.,  1050;  Marriage.  19-21. 

of  mutual  benefit  society:  Insur.,  87-92. 
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Certificate  of  notice  of  non-payment:  Bills  & 

N.,  114. 
of  organization :  Banks,  4,  5. 

—  of  purchase :  See  Public  Lands. 
of  register  of  deeds:  Ev.,  495. 

of  sale :  Executions,  240, 252-358 ;  Record., 

22,  98,  113,  140. 

of  secretary  of  state:  Ev.,  499. 

of  settlement  of  case :  Appeal,  190. 

of  stock:  Corp.,  31-88. 

of  stock,  conversion :  Trover,   12,  18,  89, 

80,  117. 

of  surveyors :  Surveys,  26. 

of  tax  purchase:   Tax.,  024,   620,  681; 

Mortg.,  647. 

of  teacher:  Schools,  140-144 

of    testator,  to   advancements:    Est.  of 

Dec.,  427. 
of  town  clerk,  to  supervisor:  Tax.,  810- 

814. 

on  foreclosure  deeds:  Mortg.,  899-901. 

part  paid,  of  purchase,  taxation :   Pub. 

Lands,  141;  Tax.,  109. 
redemption  certificates,  liens  by:  Tax., 

491. 
to  assessment  roll:  Tax.,  245-266,  857, 

858,  531,  685. 
to  authorize  tax  for  agricultural  society: 

Tax.,  77-80,  806. 
to  oopy  of  paper  on  file  in  public  office : 

Ev.,  1190. 
to  deposition :  Ev.,  1643-1648. 

—  to  sewer  assessment  roll:  Cities  &  V., 
218. 

to  transcript  of  judgment:  J.  P.,  825,  826. 

to  trustees :  Relig.  Soc,  14. 

Certified  copies  in  evidence:  Ev.,  1182-1196. 
Certiorari. 

L  From  the  supreme  court. 

(a)  Jurisdiction ;  when  the  writ  lies. 

1.  General  principles.    L  p.  181. 

2.  To   courts    and    officers.'    I, 

p.  181. 
8.  In  condemnation  proceedings. 

I,  p.  182. 
4.  Laches.    I,  p.  184. 

(b)  Effect  of  the  writ.    L  p.  185. 

(c)  Parties;  direction.    I,  p.  185. 

(d)  Affidavit.    I,  p.  185. 

(e)  Allowance;  dismissal  on  motion. 

I,  p.  186. 

(f)  Service.    I,  p.  186. 

(g)  Return.    I,  p.  186. 

(h)  Notice  of  hearing.    I,  p.  188. 
(i)  Matters  reviewable.    I,  p.  188. 
(j)  Presumptions.    I,  p.  188. 
(k)  Judgment.    I,  p.  189. 


Certiorari  (continued). 
IL  From  circuit  courts. 

(a)  Jurisdiction;  when  the  writ  lies. 

1.  At  common  law.    I,  p.  189. 

2.  By  statute.    I,  p.  189. 

(b)  Issue  and  allowance.    I,  p.  190. 

(c)  Affidavit.    I,  p.  190. 

(d)  Service.    I,  p.  190. 

(e)  Return.    L  p.  190. 

(f)  Matters  reviewable.    I,  p.  191. 

(g)  Presumptions.     I,  p.  192. 
(h)  Judgment.    I,  p.  193. 

in   criminal   cases:  Crimes,   1256,  1257, 

1858-1366. 

remedy  lost  by  lapse  of  time:  Town.,  45. 

to  review  organization  of  school  district: 

Schools,  8. 

to  review  unauthorized  appeal  from  drain 

commissioner :  Drains,  75. 

not    precluded   by  abandoned    appeal: 

Drains,  77. 

judge's  title  not  tried  on:  Offic.,  68. 

to  township  board,  what   is  open   on : 

Schools,  89. 

to  review  condemnation,  corporate  exist- 
ence, etc.,  not  considered  upon:  Railr.,  134 

costs  on:  Costs,  58-68,  146-152,  272,  28a 

—  error  after,  assignments:  Error,  136-189. 
review  of  judgment:  Error,  858-861,  873, 

448,  472,  542,  699. 
Challenges  to  jurors:  Const,  278;  Jury,  62- 

94;  Railr.,  169,  170. 

to  grand  jury:  Crimes,  768. 

Chambers,  powers  of  judge  at:  Courts,  28- 

89. 
Champerty  and  maintenance:  Att'y,  72-74; 

Contracts,  277 ;  Convey.,  2-4;  Words  &  Phr., 

28. 
Chancery:  See  Equity. 

old  court  of:  Courts,  121,  122. 

Character:  See  Reputation. 

Change  of  venue:  Actions,  46-49;  Courts,  181- 

190. 

expenses  of  trial  after:  Counties,  78. 

Charge  to  the  Jury:  See  Instructions. 

presumed   warranted  by  the  evidence: 

Error,  645-660. 
Charitable  uses:  Trusts,  4  118,  205. 
Charity :  Words  &  Phr.,  81. 
Charter-party:  Shipping,  27-29. 
Charters  of  corporations:  Corp.,  9-11. 

of  mutual  company:  Insur.,  7, 143-146. 

of  non-mutual  company:  Insur.,  47. 

inviolability:   Const,  182-188,  Vol.  II, 

p.  765. 

amendment:  Const,  441-448. 

of  cities,  etc.:  Cities  &  V.,  9-20. 
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Chattel  Mortgages. 

L  What  constitutes. 

(a)  -In  general    I,  p.  104. 

(b)  Bill   of   sale    as   mortgage.    I, 

p.  194. 
ZL  Validity  and  construction. 

(a)  General  principles.    I,  p.  105. 

(b)  Property  covered. 

1.  Description;  identification. 

I.  p.  196. 

2.  After-acquired   goods,  etc. 

I.  p.  197. 

(c)  Indebtedness  secured.    I,  p.  197. 

(d)  Change  of  possession.    I,  p.  198. 

(e)  Filing. 

1.  Generally.    I,  p.  199. 

2.  Failure;     delay;    mistake. 

I,  p.  199;  Record.,  168. 

(f)  Renewal  and  extension.  I,  p.  200. 

III.  Priority ;  notice.  I,  p.  201 ;  Record.,  69. 

IV.  Rights,    interests    and    liabilities   of 

mortgager.    I,  p.  202. 
V.  Rights,  eta,  of  mortgagee.    I,  p.  202. 
VL  Rights,  etc.,  of  subsequent  purchasers 

and  encumbrancers.    I,  p.  205. 
VII.  Rights,  etc.,  of  assignees.    I,  p.  205. 
VIIL  Discbarge;     payment;    satisfaction. 
I,  p.  206. 
IX  Foreclosure. 

(a)  Right  of;  what  constitutes.    I, 

p.  207. 

(b)  Notice  of  sale.    I,  p.  207. 

(c)  Sale.    I,  p.  208. 
X.  Redemption.    I,  p.  208. 

certified  copy  does  not  prove  mortgage's 

execution:  Ev.,  1191. 

certified  copy  in  evidence:  Ev.,  1190. 

consideration,  estoppel  to  dispute:  Estop., 

20. 

covering  additions,  estoppel  against  pur- 
chaser: Estop.,  47. 

by  church  trustees:  Relig.  Soc,  17. 

by  husband,  on  wife's  property :  Estop., 

QAA 
«0O* 

partner  may  give:  Partnership,  57. 

of  crops,  by  grantor:  Convey.,  284. 

of  liquors,  valid :  Intox.  Liq.,  69. 

equitable  offset:  Set-Off,  75. 

discharge  by  tender:  Tender,  29,  80,  60. 

foreclosure  estopped:  Estop.,  262. 

presence   at   foreclosure   sale,  estoppel: 

Estop..  265. 

levies  on  the  goods:   Attach.,  103-107; 

Executions,  52,  53,  103-107,  148-150,  186. 

execution  sales :  Executions,  220-222. 

—  estoppel  against  mortgagee  to  object  to 
execution  sale:  Estop.,  268,  269. 


Chattel  Mortgages  (continued). 

mortgagee  cannot  bring  assumpsit  for 

value:  Assumpsit,  28. 

replevin  by  mortgagee:  Replev.,  38,  88, 

46,  113-116,  168,  271,  276,  887-840. 

replevin  by  mortgagee's  agent:  Replev., 

133. 

—  release  by  agent,  ratification :  Replev.,  78. 
— —  trespass     by    successive     mortgagees: 

Tresp.,  117. 
trover  for  conversion :  Trover,  67-71, 89- 

95. 
damages  for  conversion  of  the  chattels: 

Dam.,  827-333. 

embezzlement  of  the  chattels :  Const.,  600. 

fraud   as  against  creditors:   Fraud,  75- 

263. 

priority  over  lien  for  keep:  liens.  122. 

receiverships :  Receivers,  25,  40. 

Cheating:  Crimes,  368-391. 

—  conspiracy  to  cheat,  etc  :  Crimea,  397, 469- 
412. 

Checks:  Assign't,  2,8;  Banks,  81;  Bills  &  K, 

94-97,  168, 224 ;  Ev.,  117,  211 ;  Pay.  &  Disch., 

68. 
Children:  See  Infants. 

abandonment :  Crimea,  619-525. 

adoption:  Parent  &  Ch.,  13-1& 

custody  of:   Divorce,  227,  228;  Habeas 

Corp.,  8,  5, 14, 17, 21, 22;  Parent  &  Ch.,  1-11 
damages  for  death  of:  Dam.,  848,  852- 

855. 
dealings  with  parents:  Parent  &  Ch.,  36- 

52. 

earnings:  Parent  &  Ch.,  20-25. 

emancipation:  Parent  &  Ch.,  18,  19. 

enticing  away:  Crimes,  511-518. 

intervening:  Divorce,  122. 

legitimacy  presumed :  Ev.,  1526. 

negligently  injured,  damages :  Dam.,  837. 

posthumous:  Est.  of  Dec,  447-449 ;  Wait, 

278. 
questions    of    negligence    and   trespass: 

Can-.,  184-186;  Neglig.,  83,  34,  81,  82,  206, 

209,  218-215;  Railr.,  416,  417,  429-484,  456, 

490,493. 

support  of:  Parent  &  Ch.,  26-80. 

witnesses,  competency:  Ev.,  1780-1785. 

Choses  in  action:  Words  &  Phr.,  84. 
Circuit   court   commissioners:    Const.,    643; 

Courts,  40-68. 

appointment  to  act  as  probate  judge: 

Offic,  84. 

election  of:  Elections,  26. 

— —  fees  of,  in  criminal  examinations :  Offic, 

312. 
fees,  taxation  of:  Costa,  812. 
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Circuit  court  commissioners;  proceedings  be- 
fore, in  chancery:  Eq.,  1228,  1224. 

evidence  before :  Eq.,  1228-1287. 

report  and  exceptions :  Eq.,  1288-1265. 

process  from  junior  commissioner,  pro- 
tection by:  Offic,  163. 

Circuit  courts :  Courts,  9-39. 

Circuit  judges ;  acceptance  by :  Courts,  160. 

terms  of:  Offic. ,  89. 

salaries  of:  Offlc,  270. 

powers  at  chambers:  Courts,  28-89. 

holding  probate  court:  Juried.,  8,  09,  95. 

Circumstantial  evidence:  Crimes,  1028-1061; 
Ev.,  12,  911;  Fraud,  89. 

Citation;  on  dissolution:  Attach.,  202,  208. 

in  drain  openings:  Drains,  41,  57. 

to  produce  books:  Est.  of  Dec.,  402. 

Cities  and  Villages. 

I.  Incorporation.    I,  p.  210. 
H.  Charters.    I,  p.  210. 
IIL  General  powers.    I,  p.  211. 
IV.  Ordinances,  regulations,  etc. 

(a)  General  principles.    I,  p.  219. 

(b)  Enactment  and   adoption.      I, 

p.  212. 

(c)  Approval.    I,  p.  212. 

(d)  Record.    I,  p.  213. 

(e)  Publication.    I,  p.  218. 

(f)  What  may  be  regulated  by  ordi- 

nances; extent  of  powers.    I, 
p.  214. 

(g)  Construction.    I,  p.  214. 

(h)  Prosecutions ;  expenses.  I,  p.  215. 
V.  Officers. 

(a)  Election ;  appointment ;  removal 

I,  p.  215. 

(b)  Powers,  duties  and  liabilities. 

I,  p.  216. 

(c)  Compensation.    I,  p.  217. 
IV.  Contracts. 

(a)  In  general.    I,  p.  218. 

(b)  Power  to  contract;  ultra  vires. 

I,  p.  219. 

(c)  Implied  contracts.    I,  p.  220. 

(d)  Ratification;   modification;  ex- 

tension.   I,  p.  220. 
VII.  Public  improvements. 

(a)  Power  to  make.    I,  p.  220. 

(b)  Preliminary  resolutions,    refer- 

ences, etc.    I,  p.  221. 

(c)  Letting  contracts.    I,  p.  222. 

(d)  Assessments. 

1.  In  general;  preliminary 
proceedings;  notice;  ex- 
emption.   I,  p.  228. 

3.  What  may  include ;  tfie  roll. 
I,  p.  323;  Taxes,  256. 


Cities  and  Villages  (continued). 

VIL  Public  improvements  (continued). 

(d)  Assessments  (continued). 

8.  Apportionment;     districts. 

I,  p.  224. 
4.  Review;  re-assessment.    I, 

p.  225. 
6.  Enjoining;      vacating.      I, 

p.  226;  Estop.,  249-255. 
6.  Recovery  back.    I,  p.  220. 

(e)  Miscellaneous  matters.    I,  p.  227. 
Vm.  Streets,  alleys,  public  grounds,  mar- 
kets, etc. 

(a)  In  general.    I,  p.  227. 

(b)  Control  and  use.    I,  p.  228. 

(c)  Encroachment ;  obstructions.    L 

p.  230. 

(d)  Vacating.    I,  p.  281. 

IX  Taking  private  property  for  publie 
use. 

(a)  General  matters.    I,  p.  281. 

(b)  Preliminary  conditions.  I,  p.  232. 
(o)  Parties.    I,  p.  282. 

(d)  Notice.    L  p.  288. 

(e)  Jury.    I,  p.  284. 

(f)  Damages  and  benefits.    I,  p.  284. 
X.  Taxes.    I,  p.  235. 

XL  licenses.    L  P>  237. 
XIL  Negligence  and  trespass.    L  p.  287. 

XHI.  Aotions  by  and  against.    I,  p.  889. 
right  of  self-government:   Const,  450- 

485. 
bequests  to  village:  Schools,  42;  Trusts, 

151;  Wills,  291. 

ordinances  as  to  cattle:  Animals,  19-33. 

acceptance  of  water-works:  Contracts, 

875. 
liability  for  defective  streets:  Highways, 

176-219. 
adverse    possession   by:    Lim.  of    Ac,, 

178. 

estoppels  against:  Estop.,  7,  202,  819. 

street  railways  in:  Railr.,  588-549. 

village  warrants:  Bills  &  N.,  206a. 

City  controller:  Cities  &  V.,  109, 110,  161. 

compensation  of:  Offic,  255. 

bond,  what  covers:  Offic,  221. 

City  counsellor,  compensation:  Offic,  254. 
City  orders:  Cities  &  V.,  485,  486;  Mandam., 

180,  181. 
City  physicians:  Cities  ft  V.,  100,  101;  Offic, 

44 
City  treasurer:  Cities  &  V.,  112-118. 

bond:  Offic,  217,  219,  228,  228,  280,  240. 

Civil  damage  law :  Intox.  Liq.,  29-68. 
Civil  rights:  Plead.,  405;  Schools,  72,  78. 
Claim  of  appeal :  Appeal,  109,  110. 
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Claims:  Words  &  Phr.,  87,  88. 

against  counties :  Counties,  61-91 ;  Estop., 

286;Mandam.,  178,  174. 

against  estates:  Est  of  Dec.,  189-228; 

Estop.,  289,  290. 

against  state:  Mandam.,  110,  148-150. 

against  townships:  Town.,  47,  48,  92-96. 

legislature  not  to  audit:  Const,  608,  609. 

Clerical  errors:  Arbitr.,  62;  Convey.,  86,  67, 
73,  98,  827;  Crimes,  802,  1321,  1824;  Eq., 
866, 1014, 1180;  Error,  66;  Est  of  Deo.,  291; 
Garnish., 94;  J.P.,  270, 285;  Mortg.,  573; Par- 
ties, 166;  Plead.,  604,  606;  Prac.,  217;  Pro- 
cess, 21 ;  Record.,  48;  Replev.,  181, 188,  860; 
Tax.,  242. 

Cloud  on  title:  Eq.,  468-482. 

Collateral  attack;  of  administrator's  mort- 
gage: Est  of  Dec.,  840. 

of  allowance  of  claims:  Est  of  Dec,  200; 

Judgts.,  142. 

of  appointment:  Est  of  Dec,  21,  22,  27; 

Receivers,  27. 

of  decree  passing  on  account:  Est  of 

Dec,  407. 

of  decrees:  Eq.,  1876-1880;  Mortg.,  619. 

of  judgments:  Judgts.,   130-142;  J.  P., 

296-804;  Jurisd.,  8,  12,  14,  22,  79,  80,  108- 

110. 

of  probate:  Judgts.,  197;  Wills,  188. 

of  sale:  Est  of  Dec,  818,  826,  827. 

of  school  district's  organization :  Schools, 

9,10. 

of  tax-deed:  Tax.,  688-686. 

Collateral  securities:  Bailm.,  20-28. 

bank's  power  to  take:  Banks,  18. 

claim  may  be  set  off :  Set-off,  17. 

effect  of  taking :  Liens,  88;  Vend.,  164. 

surety  entitled  to  benefit  of:  Suretyship, 

111. 

transfer  with  assignment:  Mortg.,  846, 

846. 

—  transfer  affirming  compromise:  Pay.  & 
Disch.,  110,  111. 

Collector  of  taxes:  Tax.,  887-403. 
Colleges:  Contracts,  229;  Corp.,  118. 
Collision  of  vessels:  Shipping,  2,  42. 
Collusion:  Divorce,  112-121. 

evidence  of:  Banks,  28. 

Color  of  title :  Real  Prop.,  15-17,  21;  Instruc, 

981;  Lira,  of  Ac  109,110. 
Colored  persons:  See  Negroes. 
Comity  between  states:  Conf.  of  L.,  6-8,  71; 

Const,  28,  103;  Corp.,  188;  Jurisd.,  2. 
Commencement   of   action:    Actions,  28-31; 

Attach.,  10;  Lim.  of  Ac,  144-150;  Replev., 

165. 

—  by  filing  declaration,  etc. :  Process,  19-23. 


Commencement  of  prosecution :  Crimes,  691. 

of  suit  in  chancery:  Eq.,  1008. 

to  enforce  mechanic's  lien:  Liens,  62. 

Commerce,  regulation  of :  Const,  893-405. 
Commission  to  take  deposition:  Ev.,  1608. 
Commissioner  of  deeds:  Convey.,  104,  106, 

107,  109, 121,  124, 125;  Ev.,  1611. 
of  insurance:  Const,  648;  Insnr.,  16-17, 

20. 
of  state  land  office:  Mandam.,  142-145, 

270.    And  see  Public  Lands. 
Commissioners  on  claims:  Est  of  Dec,  216- 

218. 
—  appeals  from :    See   Appeals  from 

Commissioner!. 
to  lay  out  drains:  Drains,  87-57,  Vol.  U, 

p.  766. 

to  take  deposition:  Ev.,  1618. 

highway     commissioners:     See     High- 
ways. 
Commissions:  Agency,  131-136;  Contracts,  60, 

413,  430,  522,  VoL  II,  p.  765;  Eq.,  133. 
Commitment:  Words  &  Phr.,  41. 

for  trial:  Crimes,  756-761. 

warrant  of:  Crimes,  1845, 1346. 

—  of  fraudulent  debtor :  Fraud,  290. 
Committee    of   investigation:    Agency,    78; 

Corp.,  142. 

liability :  Contracts,  154. 

Common  council :  See  Cities  and  Villages. 

necessity  of:  Const,  469. 

authority  of:  Const,  466-477. 

— —  mandamus  to :    Mandam.,  156,  175-179, 

208. 
Common  counts:  Plead.,  60,  62-56,  63-66,  73, 

77,  79,  81-165. 
Common  Law.    L  p.  240. 

construction  by:  Statutes,  102-105. 

statutes  in  derogation  of :  Statutes,  181- 

186. 
Compensation;  extra,  legislature  forbidden: 

Const,  510. 

for  land  condemned:  Const,  277-289. 

jurisdiction  to  give:  Eq.,  142-150,  155. 

of  administrators,  etc :  Est  of  Dec,  343- 

860. 

of  attorneys:  Att'y,  63-84. 

of  city  officer:  Cities  &  V.,  121-132. 

of  employee:  Master  &  Serv.,  15-18. 

of  guardian:  Guard.,  178, 179. 

of  officer :  Offic,  251-821. 

of  partner:  Partnership,  180-183,  282. 

of  physician:  Physic,  29-83. 

of  receiver :  Receivers,  74. 

of  school  officer:  Schools,  77. 

of  speaker  of  house:  Const.,  492. 

of  trustee,:  Trusts,  168-170. 
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Competency;  of  appraisers:  Animals,  36;  At- 
tach., Ill;  Executions,  140. 

of  judge:  Courts,  161-164;  Wills,  69. 

of  jurors:  Highways,  285,  287;  Jury,  25- 

64;  Railr.,  162-168. 

— -  of  member  of  town  board:  Schools,  65, 
66;  Town.,  87-89. 

of  prosecuting  attorney:   Crimes,  845, 

860. 

of  witnesses:  Crimes,    1124-1158;  Ev., 

1677-1785. 

Compiled  laws:  Const.,  552;  Mandam.,  148; 

Statutes,  90,  91. 
Complaint  for  arrest:  Crimes,  694-705. 

for    offenses    cognizable    by    justices: 

Crimes,  1811-1818. 

for  adultery,  who  may  make:  Crimes, 

491. 

for  criminal  libel :  Crimes,  575. 

for  disorderly  conduct:  Crimes,  488. 

for  enticing  away  girls:  Crimes,  514. 

for  extradition :  Crimes,  1427. 

for  keeping  bawdy-house :  Crimes,  488. 

for  keeping  billiard  table :  Crimes,  598. 

for  larceny :  Crimes,  294. 

^—  for  offences  under  liquor  laws :  Crimes, 

605,  610-614,  686-640. 
for  practicing  medicine  when  not  quali- 
fied: Crimes,  667. 

for  resisting  officer:  Crimes,  476. 

for  security  to  keep  peace:  Crimes,  681. 

for  violating  ordinance :  Shipping,  4. 

for  wilful  trespass:  Crimes,  861,  862. 

in  summary  proceedings  for  possession: 

Fore.  Ent,  etc.,  85-56. 
of  rape,  evidence  of:   Crimes,  162-171, 

208-210. 

of  robbery :  Ev.,  885,  886. 

Composition  with  creditors:  Bankr.,  9,  11-17; 

Contracts,   196;  Lim.  of  Ac,  178;  Pay.  & 

Disch.,  107-109;  Plead.,  894, 
Compounding  felony:  Crimes,  473. 
Compromise:  Att'y.  26;  Bills  &  N.,  47,  288; 

Contracts,   120,   122,  182,  174;  Estop.,  149, 

247;   Pay.   &  Disch.,   2,   107-111,   120-122; 

Suretyship,  188. 
— —  consideration  for :  Contracts,  169-178. 

between  partners:  Partnership,  187. 

by  administrator:  Est  of  Dec,  175. 

by  directors:  Corp.,  98. 

by  surviving  partner :  Partnership,  224 

proposal  for,  not  evidence!  Ev.,  268-269. 

induced  by  fraud,  damages:  Dam.,  256. 

finding  of  fraud,  to  defeat:  Prac,  72. 

Concealment,  fraudulent:  Est.  of  Dec,  882; 

Fraud,  8;  Lim.  of  Ac,  41-44. 
of  claim:  Estop.,  285. 


Concealment    of    stolen    goods,    aiding    in: 

Crimes,  843,  844,  347,  348. 

from  insurer:  Insur.,  166-176. 

Conclusions    of    law:    Error,   481,  483,   484; 

Prac,  52,  58,  56,  62;  Reference,  15,  16. 
Condemnation  proceedings :  Const.,  238-289. 
for  city  or  village  purposes :  Cities  &  V., 

807-857. 

for  drains :  Drains,  4-81. 

for  highways :  Highways,  27-67. 

for  improving  navigation :  Waters,  24-81. 

— —  for  private  ways :  Highways,  230-242. 

for  railroads:  Railr.,  127-254. 

for  school  sites:  Schools,  127-185. 

for  streets  and  alleys:  Cities  &  V.,  184, 

807-857. 
for  water-power  manufactories:  Const, 

258,  254;  Waters,  52-64. 

review  of:  Certiorari,  87-60. 

Conditional  sales:  Sales,  266-281. 

Conditions ;  in  bonds :  Bonds,  17-24. 

in  contracts:  Contracts,  869-384,  464-474, 

479-481,  488,  588. 

in  deeds:  Convey.,  211-232. 

in  leases:  Landl.  &  T.,  112,  118,  125-127, 

141,  145,  147,  149,  158. 

in  mortgages:  Mortg.,  149-164. 

in  policies:  Insur.,  111-231., 

in  public  grants:  Pub.  Lands,  108-105. 

in  wills:  Wills,  248-252,  298-300,  308. 

of  signing  as  surety:  Suretyship,  11-21. 

of  tender:  Tender,  45-50. 

finding  as  to  performance :  Prac,  68. 

relief  in  chancery :  Eq.,  151-156. 

Confederates,  liability  of  each  for  acts  of: 

Crimes,  81-86. 
Confession  of  judgment :  Judgts.,  62-69 ;  J.  P., 

243-258. 

for  corporation:  Corp.,  94,  95. 

usurious :  Interest,  181. 

void,  no  consideration :  Contracts,  209, 

210. 

as  discharging  surety :  Suretyship,  51. 

Confessions:  Crimes,  1154-1160;   Error,  108; 

Ev.,  821. 

plea  of  guilty:  Crimes,  870-883. 

Confirmation  of  commissioner's  report:  Eq., 

1247,  1252. 

of  decree  against  non-resident:  Eq.,  1829. 

of  foreclosure  sale:  Mortg.,  724,  781-788. 

of  report  of  sale:  Guard.,  145,  146. 

Conflict  of  jurisdiction :  Jurisdic,  117-180. 
Conflict  of  Laws. 

I.  Extra-territorial  effect  of  laws.      I, 

p.  241. 
n.  Lex  loci  contractus.    I,  p.  241. 
DX  Lex  loci  sitae.    I,  p.  248. 
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Conflict  of  Laws  (continued). 
IV.  Lex  domicilii.    I,  p.  343. 
V.  Lex  fori.    I,  p.  843. 
VI.  Bills  and  notes.    I,  p.  243. 
VII.  Insolvency;  assignments.    I,  p.  248. 
VIII.  Marriage  and  divorce.    I,  p.  244. 
IX.  Wills  and  administrations;  guardian- 
ship.   I,  p.  244. 

:  Insur.,  41,42;  Receivers,  60,  51. 

Confusion  of  goods:  Accession,  etc,  4,  13-21. 

wife's,  with  husband's:  Husb.  &  W.,  68. 

mixture  of  grain:  Tenants  in  Com.,  52. 

destroying  vendor's  lien :  Trover,  61. 

mingling  of  animals :  Trover,  101. 

Consent;  as  conferring  jurisdiction:  Jurisdic, 
67-77;  Crimes,  682.    See  Error,  202,  208. 

appraisal  by,  after  time  limited :  Bonds,  24. 

by  attorney,  to  bind  client :  Att'y,  23. 

—  by  client,  when  presumed :  Att'y,  17, 18. 

by  garnishee,  to  revivor:  Garnish.,  166. 

by  sureties,  to  omission  of  principal's  sig- 
nature: Offic,  207. 

cannot  waive  infant's  rights:  Eq.,  1161. 

estoppel  by:  Estop.,  164, 166. 

orders  and  decrees  by:  Appeal,  87;  Di- 
vorce. 134,  159;  Eq.,  1165-1158. 

taking  testimony  by:  Eq.,  1105. 

to  alteration  of  note:  Alt  of  Inst,  18-24 

to  alteration  of  instrument :  Eq.,  1048. 

to  cancellation  of  insurance:  Insur.,  110. 

to  change  in  contract :  Plead.,  502. 

to  change  of  beneficiary :  Insur.,  89. 

to  change  of  inspector :  Contracts,  485. 

to  continuance  of  lease :  Land!.  ft  T.,  173, 

174. 

to  delivery  of  mortgage:  Mortg.,  98. 

to  devisee's  taking  possession:    Est  of 

Dec,  436. 

to  disregard  of  rule :  Courts,  180. 

to  ditch :  Drains,  84. 

to  execution  of  mortgage :  Mortg.,  88. 

to  extension  of  time:  Bills  &  N.,  96,  96. 

to  intercourse :  Crimes,  146-152,  204. 

to  issue  of  process:  Instruc,  187. 

to  judgment,  by  administrator:  Est  of 

Dec,  172. 

to  judgment,  by  attorney :  Att'y,  15. 

to  making  sewer  connections:  Cities  & 

V.,  83. 

to  mortgagee's  possession:   Mortg.,  232, 

238. 

to  order  of  court :  Appear.,  5. 

to  other  insurance:  Insur.,  185-188, 190, 

353. 

to  sale  of  exempt  property :  Executions, 

98,  99. 

to  wife's  testifying:  Ev.,  1769,  1770. 


Consideration:  Bankr.,  27;  Bills  &  N.,87-48, 
171,  236,  299,  800,  304-308,  812,  816-330,  843, 
844;  Contracts,  156-280;  Convey..  172-190; 
Ev.,  1880-1390;  Guaranty,  9;  Lim.  of  Ac, 
156;  Mortg.,  101-109,  182,  186;  Sales,  4,298- 
808 ;  Stat  of  F.,  56,  67,  218-221 ;  Suretyship, 
88;  Plead.,  198-205,494,  639,  667-669. 

inadequacy  of:  Fraud,  145-153,  156-159, 

163,  171-175,  281-289,  260;  Relig.  Soc,  19; 
Spec.  Pert.,  88-85. 

purchaser  for:  Record.,  149-166. 

for  married  woman's  contract:  Husb.  ft 

W.,  179-194,  197-200. 

for  becoming  surety :  Costs,  843;  Surety- 
ship, 10. 

Consolidation;  of  actions:  Actions,  88-90. 

of  appeals:  Appeals,  403. 

of  corporations:  Const,  439;  Railr.,  28- 

48, 161;  Tax.,  129. 

of  school  districts:  Schools,  18. 

Conspiracy .    L  p.  245. 

criminal:  Crimes,  83-86,  99,  100,  398-415, 

689. 

with  part  of  directors,  to  injure  corpora- 
tion: Corp.,  226. 

to  hire  teacher :  Schools,  68. 

discontinuance,  notice  of  trial:  Prac,  5. 

evidence  on  trial  for:  Ev.,  57,  883. 

acts,  etc.,  of  co-conspirator,  as  evidence: 

Crimes,  1140-1146;  Ev.,  446-451. 

Constables.    L  p.  246. 

fees  and  compensation:  Offic,  809-311. 

Constitutions. 

I.  General  principles  of  construction.    L 

p.  247. 
IL  Amendments.    I,  p.  248. 
DDL  Provisions  for  protection  of  person  and 
property. 

(a)  Due  process  of  law. 

1.  General  principles.   I,  p.  248. 

2.  Personal  liberty.     I,  p.  249. 
8.  Property.    I,  p.  249. 

(b)  Imprisonment  for  debt  I,  p.  251. 

(c)  Trial  by  jury. 

1.  In  general    I,  p.  251. 

2.  Waiver.    L  p.  252. 

(d)  Procedure   in  criminal  prosecu- 

tions. 

1.  In  general.    I,  p.  253. 

2.  Right  to  be  informed  as  to 

accusation  and  to  be  con- 
fronted with  witnesses.  I, 
p.  254. 

8.  Privilege  against  self -crim- 
ination.   I,  p.  264. 

4.  Excessive  fines;  unusual  pun- 
ishments.   I,  p.  255. 
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Constitutions  (continued). 

Constitutions  (continued). 

m.  Provisions  for  protection  of  person  and 

VL  Division  of  power  among  respective 

property  (continued). 

departments  (continued). 

(d)  Procedure   in  criminal  prosecu- 

(c) Legislative  department. 

tions  (continued). 

1.  In  general.    I,  p.  279. 

5.  Disposition  of  fines,  etc.    I, 

2.  Representative  districts.    I, 

p.  255. 

p.  280. 

(e)  Equality  of  rights.    I,  p.  256. 

8.  Enactment  of  statutes;  intro- 

(f) Religious  liberty.    I,  p.  256. 

duction  of  bills;  title  and 

(g)  Ex  post  facto  laws.    I,  p.  257. 

object  of  act ;  setting  forth 

(h)  Obligation  of  contracts. 

statute    as    amended.    I, 

1.  General  principles;  particular 

p.  281 ;  Tax.,  86,  149,  600- 

cases.    I,  p.  257. 

608. 

2.  Bounties;    exemptions  from 

(d)  Judicial  department. 

taxation.    I,  p.  258. 

1.  In  general.    I,  p.  287. 

8.  Charters  of  corporations.    I, 

2.  Declaring  statutes  unconsti- 

p. 258:  n,  p.  765. 

tutional.    I,  p.  289. 

(i)  Vested  rights;   limitation   laws; 

8.  Judgments,    etc.,    of    sister 

retrospective  statutes. 

states;    faith   and   credit. 

1.  Vested  rights,  generally.    I, 

I,  p.  291. 

p.  259. 

VII.  Public  officers.    I,  p.  292. 

2.  Limitation  laws.    I,  p.  260. 

arbitration    provision    in    log-lien    law : 

8.  Retrospective     statutes.      L 

Waters,  247. 

p.  260. 

extinguishment  of  state  debt:  Schools,  97. 

(j)  Eminent  domain. 

legislative   control  of   swamp-lands  set 

1.  General  principles.    I,  p.  261. 

apart  for  school  funds :  Pub.  Lands,  126. 
legislative  power  to  regulate  policy  re- 

2. Necessity.    I,  p.  262. 

8.  Notice.    I,  p.  268. 

garding  school  lands:  Schools,  96. 

4.  Jury.    I,  p.  264. 

log-lien  statutes :  Liens,  82-86. 

5.  Compensation.    I,  p.  265. 

mortgage  tax-law  not  void  for  duplicity : 

(k)  Police  power.    I,  p.  266. 

Register  of  Deeds,  5. 

0)  Taxing  power. 

town-site  statute  void :  Pub.  Lands,  80. 

1.  General  principles.    L  p.  266. 

treble  damage  statute  valid :  Dam.,  429. 

2.  For  what  objects  the  power 

inspection  of  meat ;  question  of  constitu- 

may be  exercised.  I.  p.  267. 

tionality  not  involved :  Replev.,  800. 

8.  To  what  and  over  whom  it 

Construction;  of  admissions:   Ev.,  801,  Vol 

extends.    I,    p.    268;    II, 

II,  p.  767. 

p.  594. 

of  affidavit  of  non-execution:  Plead.,  422. 

4.  Equality    and     uniformity; 

of  agent's  authority:  Agency,  58-77. 

valuation.    I,  p.  269. 

of  assignment  for  creditors :  Assign't,  153- 

IV.  The  elective  franchise.    I,  p.  270. 

164. 

V.  Powers  of  national  and  state  govern- 

 of  assignment  of  error:  Error,  188. 

ments. 

of  bonds:  Bonds,  8-16. 

(a)  Congressional  and  state  legisla- 

 of  charge  to  jury :  Instruc,  281-802. 

tion  generally.    I,  p.  271. 

of  charters:  Cities  &  V.,  18-17. 

(b)  Commerce.    I,  p.  272. 

of  conditions  in  mortgages:  Mortg.,  149- 

(c)  Navigation.    I,  p.  278. 

157. 

(d)  The  state;  organization;  exemp- 

 of  constitutions:  Const.,  1-13. 

tion  from  suit.    I,  p.  274. 

of  contracts :  Contracts,  804-456 ;  Instruc., 

(e)  Internal  improvements.  I,  p.  274. 

268-274. 

(f)  Legislation  as  to  corporations.    I, 

of  decrees:  Eq.,  1887-1841. 

p.  275;  Railr.,  6-15. 

of  declarations  in  justices'  courts :  J.  P., 

(g)  Local  self-government.    I,  p.  276. 

143,  151. 

VL  Division  of  power  among  respective 

of  deeds:  Convey.,  194-248. 

departments. 

of  deeds  as  mortgages:  Mortg.,  25,  26. 

(a)  General  principles.    I,  p.  278. 

of  deed  by  land  board :  Pub.  Lands,  22. 

(b)  Executive  department.    I,  p.  278. 

of  guaranty :  Guaranty,  14-28. 
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Construction;  of  informations:  Crimes,  881- 

Continuing  damages:  Dam.,  115-119. 

886. 

Contractors;  liens  of:  Liens,  86-120. 

of  judgments:  Judgts.,  11, 12. 

for  public  building,  omission  to  require 

of  judicial  opinions :  Courts,  252-268. 

security  from:  Cities  &  V.,  187;  Offlc.,  180; 

of  land-contracts :  Vendors,  18-25. 

Town.,  55. 

of  leases:  Landl.  &  T.,  110-184. 

liability  for  subcontractor's  debts:  Con- 

 of  notes:  Bills  &  N.,  49-51a. 

tracts,  87,  sa 

of  ordinances:  Cities  &  V.,  81-89. 

credit  not  to  be  pledged  by  subcontractor : 

of  pleadings:  Plead.,  17-22,  160-182. 

Contracts,  486. 

of  policies :  Insur.,  67-84. 

—  notice  to  subcontractor :  Contracts,  416. 

of  offer  of  proof:  Error,  408. 

contractor  as  superintendent  of  construc- 

 of  official  bonds:  Offlc,  215-227. 

tion:  Contracts,  108,  109. 

—  of  public  grants:  Pub.  Lands,  95-98. 

payments  to  sureties  of :  Suretyship,  125. 

of  return  of  summons:  J.  P.,  100. 

promise  to  pay  laborers  of:  Contracts, 

of  special  findings:  Prac,  45,  47,  54,  55. 

205. 

of  statutes:  Statutes,  82-262. 

public,  no  substitution :  Contracts,  236. 

of  treaty :  Treaties,  4 

when  principal  held  for:  Contracts,  41. 

of  trust-deeds :  Trusts,  115-120. 

liability  for  acts  or  negligence  of:  Master 

of  wills:  "Wills,  190-286. 

&  Serv.,  4;  Mining,  80-83;  Neg.,  182-184. 

of  written  instruments:  Instruc.,  268- 

not  municipal  agents:  Cities  &  V.,  252. 

270. 

when    unnecessary   parties:    Tax.,   546, 

Constructive  trusts:  Trusts,  82-102. 

548. 

Contempt.    L  p.  292. 

Contracts. 

proceeding  to  punish  officer  as  for,  is  a 

L  Capacity  of  parties. 

summary  criminal  one :  Crimes,  678. 

(a)  In  general.    I,  p.  294 

proceedings  as  for,  against  receiver  whose 

(b)  Insanity     and    imbecility.    I, 

appointment  was  void,  to  compel  restoration 

p.  294 

of  property :  Receivers,  78. 

(c)  Intoxication.    I,  p.  294 

in  breach  of  injunction:  Injuuc,  145- 

IL  Execution  and  delivery. 

158;  Waters,  170. 

(a)  Signature.    L  p.  295. 

in  refusal  to  testify :  Ev.,  1594-1597. 

(b)  Seal.    I,  p.  295. 

evasion  of  order  to  show  cause :  Mandam., 

(c)  Certainty  of  terms.    L  p.  295. 

252. 

(d)  Delivery.    I,  p.  295. 

failure  to  make  return  to  such  order: 

IIL  Mutuality  and  assent. 

Mandam.,  253. 

(a)  Mutuality.    L  p.  296. 

solicitor  cannot   make   admissions  for 

(b)  Assent.    I,  p.  297. 

client  in :  Att'y,  24 

(c)  Acceptance.    I,  p.  297. 

review  of  proceedings,  etc. :  Appeal,  45- 

(d)  Ratification.    L'  p.  299. 

48,  250;  Certiorari,  18;  Habeas  Corp.,  18, 24. 

IV.  Implied  contracts. 

failure  of  proceedings  for,  private  reme- 

(a) In  general.    X,  p.  299. 

dies  not  lost:  Actions,  66;  Ev.,  1598. 

(b)  Acceptance  of  services  or  bene- 

Contingent fee:  Att'y,  78-77. 

fits.    L  p.  800. 

claims:  Est  of  Dec.,  211,  221,  222;  Gar- 

(c) Services  beyond  contract  or  un- 

nish., 50-54. 

der  abandoned  or  broken  con- 

Continuances: Prac.,  8-14. 

tract.    I,  p.  801. 

in  justice's  court:  J.  P.,  181-199. 

V.  Fraud,  mistake,  undue  influence  and 

in  criminal  cases:  CrimeB,  890,  891. 

duress,    as    affecting   assent.     I, 

in  justice's  court:   Crimes,  1826- 

p.  802. 

1828. 

VL  Who  may  sue;  privity.    I,  p.  303. 

in  forcible  entry  cases:  Fore.  Ent,  etc., 

VIL  Consideration. 

67. 

(a)  In   general;    necessity   of.    I, 

in  quo  warranto  cases:  Quo  War.,  82. 

p.  305. 

of  hearing  for  leave  to  sell :  Guard.,  121. 

(b)  What  constitutes.    I,  p.  80S. 

on  appeal :  Appeal,  173. 

(c)  What  does  not  constitute.    I, 

on  error:  Error,  206. 

p.308. 

costs  on:  Costs,  121-123,  266a. 

(d)  Illegal  consideration.    I,  p.  809. 

Digitized  by 


Google 


INDEX. 


1069 


References  are  to  titles  and  sections. 


Contracts  (continued). 
VIIL  Illegality. 

(a)  In  violation  of  law. 

1.  In  general.    I,  p.  809. 

2.  Violation  of  Sunday  laws. 

I,  p.  810. 

(b)  Against  public  policy. 

1.  In  general.    I,  p.  311. 

2.  Gambling     contracts.     I, 

p.  312. 
8.  Contracts  in  restraint   of 
trade.    I.  p.  818. 

(c)  Effect  of  illegality.    I,  p.  814. 
IX  Construction. 

(a)  General  rules.    I,  p.  814 

(b)  Custom  and  usage  as  aiding  in 

construction.    I,  p.  810. 

(c)  Conditions;    reservations;    de- 

pendent     and     independent 
agreements.     I,  p.  818. 

(d)  Apportionment   and   entirety; 

obligations  joint  and  several, 
etc.    I,  p.  320. 

(e)  Particular  contracts.    I,  p.  821. 
X.  Performance;  breach. 

(a)  Time  of  performance.   I,  p.  827. 

(b)  Conditions  and  stipulations  re- 

quired to  be  performed.     I, 
p.  827. 

(c)  Waiver  or  alteration  of  condi- 

tions or  stipulations.  I,  p.  328. 

(d)  Acceptance  of  performance.    I, 

p.  329. 

(e)  Excuses  for  non-performance. 

1.  In  general.    I,  p.  829. 

2.  Act  or  default  of  opposite 

party.    I,  p.  880. 

(f)  Part  performance.    I,  p.  881. 

(g)  Manner  and  sufficiency  of  per- 

formance.     I,    p.    831;    II, 
p.  765. 
(h)  Breach.    I,  p.  883. 
XI.  Modification;  substitution;  release. 

(a)  Modification.    I,  p.  884. 

(b)  Merger ;  substitution ;  novation. 

I,  p.  885. 

(c)  Release  and  discharge.  I,  p.  336. 
XII.  Termination.    I,  p.  887. 

XIII.  Rescission. 

(a)  In    general;    right    of;    what 

amounts  to.     I,  p.  838. 

(b)  Rule  as  to  entirety.    I,  p.  889. 

(c)  Effect  of  delay.    I,  p.  339. 
public    office    not  a    contract   relation : 

Offlc,  38.  27a 
fixing  salary,  when  not  a  contract:  Offic, 


Contracts  (continued). 

avoided  by  prohibitory  law:  Intox.  IAq., 

70,77. 
between  husband  and  wife:  Husb.  &W., 

89-68. 

breach  of:  Dam.,  185-220. 

construction,  province  of  court  and  jury: 

Instruc.,  268-274. 
contemplation     as    to     measurement: 

Weights  and  Measures,  4. 
for  publio  improvements:  Cities  &  V., 

181-192. 

for  teaching:  Schools,  142, 144-155. 

obligation  of:  Const,  155-188. 

of  carriers :  See  Carriers. 

of  cities,  etc. :  Cities  A  V.,  183-162. 

of  hiring:  Master  &  Serv.,  5-10, 12. 

of  infants:  Infants,  15-35. 

of  insurance:  See  Insurance. 

of  married  women :  Husb.  &  W.,  154-201. 

of  sale:  See  Sales;  Vendors. 

parol  evidence  to  vary,  etc. :  Ev.,  1264- 

1868,  1880-1890. 
performance  of:  See  Specific  Perform- 
ance. 

special  declarations  on:  Plead.,  178-228. 

Contribution;  inequity:  Eq.,  158-165, 199. 
between  indorsers:  Bills  &  N.,  155,  849; 

Eq.,  16a 

between  mortgagers:  Est  of  Dec.,  140. 

between  school-districts :  Schools,  86,  87. 

between  stockholders:  Corp.,  256,  257. 

between  sureties :  Suretyship,  143-154. 

by  partner:  Intox.  Liq.,  78. 

—  mutual,  by  stockholders:  Contracts,  188. 

to  damage:  Dam.,  180-132. 

to  loss,  in  insurance:  Insur.,  240-242. 

Contributory    negligence:    Neglig.,   156-229, 

Vol.  II,  p.  767;  Railr.,  896-405,  448-495,  546- 

548. 
of  passengers:  Carriers,  128, 134,  187-189, 

141-150. 
Conversations:  Crimes,  1162-1165,  1171;  Ev., 

156,  324-826,  863.  865,  879,  943-945. 
Conversion.    I,  p.   840;  Accession,  etc.,  8- 

12;  Chat.  Mortg.,  156,  157,  159;  Tenants  in 

Com.,  54,  55;  Trover,  1-85;  Vendors,  42. 

damages  for:  Dam.,  299,  801-338. 

of  fund  ordered  invested:  Est  of  Dec., 

869. 

of  note  left  in  escrow :  Contracts,  588. 

Conveyances. 

I.  Execution  and  delivery. 

(a)  Competency  of  parties;  grantor 

and  grantee.    I,  p.  341. 

(b)  Effect  of  fraud,  mistake,  undue 

influence  or  duress.    I,  p.  342. 
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Conveyances  (continued). 

Conveyances  (continued). 

I.  Execution  and  delivery  (continued). 

setting   aside  decedent's  deed :   Est  of 

(c)  Date;  filling  blanks.    I,  p.  843. 

Dec.,  246-253. 

(d)  Signature.    I,  p.  344. 

subject  to   mortgage:   Mortg.,  264-277, 

(e)  Seal.    I,  p.  844 

281-292. 

(i)  Attestation.    I,  p.  844;  II,  p.  768. 

before  marriage:  Dower,  30-39. 

(g)  Acknowledgment. 

in  trust:  Trusts,  115-120. 

1.  In  general ;  the  certificate.  I, 

release  of  dower :  Dower,  47-62. 

p.  848;  II,  p.  766. 

between  husband  and  wife:  Husb.  &W., 

2.  Powers,  duties  and  liabilities 

66-68. 

of  officers  taking  acknowl- 

 by  church  corporation :  Relig.  Sec.,  26, 27. 

edgments.    I,  p.  846. 

by  co-tenant:  Tenants  in  Com.,  81-35. 

8.  Acknowledgments  by  mar- 

  by  governor  and  judges:  Pub.  Lands, 

ried  women.    I,  p.  847. 

18-26. 

(h)  Execution  and  acknowledgment 

by  guardian:  Guard.,  148-150. 

out  of  state.  I,  p.  847 ;  II,  p.  766. 

by  trustees:  Trusts,  177. 

(i)  Illegal  or  defective  execution,  etc 

of  homestead :  Homestead,  74-108. 

I,  p.  848. 

of  water-rights :  Waters,  134-144 

(j)  Delivery  and  acceptance. 

on  execution  sales :  Executions,  261-268. 

1.  General  principles.    I,  p.  849. 

on  foreclosures:    Mortg.,  717,   728,    859, 

2.  What  constitutes ;  evidence ; 

889,  893-911. 

presumptions.     I,  p.  350. 

on  tax  sales:  Tax.,  682-748. 

8.  Delivery  in  escrow.  I,  p.  861. 

to  church :  Relig.  Soc,  29. 

(k)  Cancellation.    I,  p.  352. 

to  married  women :  Husb.  &  W.,  182. 

II.  Consideration.    I,  p.  352. 

Conviction,  former:  Crimes,  1009-1011,  1331. 

III.  Form,  construction  and  effect. 

Copy;  of  note,  service  with  declaration:  Pro- 

(a) Form.    I,  p.  858. 

cess,  77. 

(b)  Construction.    I,  p.  858. 

of  pleading,  for  service:  Plead.,  42,  404. 

(c)  Conditions   and   limitations.     I, 

of  affidavit  for  service:  Affid.,  18. 

p.  854. 

service  by  leaving  copy:  Attach.,  70-72, 

(d)  Reservations  and  exceptions.    I, 

77;  Process,  76. 

p.  855. 

when  copy  admissible:  Ev.,  1197-1202. 

(e)  Effect    I,  p.  857. 

—  letter-press  and  photographic:  Ev.,  1398- 

IV.  Description.    I,  p.  859. 

1401. 

V.  Covenants. 

of  record  certified:  Ev.,  1182-1196. 

(a)  Object  and  effect    I,  p.  861. 

Copyright.    I,  p.  865. 

(b)  Breach ;  remedies.    I,  p.  863. 

Coroner,  account  of:  Mandam.,  110;  State,  4 

(c)  Measure  of  damages.    I,  p.  864. 

declaration  on  his  bond:  Plead.,  183. 

(d)  Covenants  running  with  the  land. 

Corporations. 

I,  p.  865. 

L  Organization. 

(e)  Who    liable    on    covenants.      I, 

(a)  In  general ;  charters.     I,  p.  366. 

p.  865. 

(b)  Articles  of  association.    I,  p.  866. 

law  applicable  to:  Conf.  of  L.,  82,  83. 

(c)  Name;  seal.    I,  p.  867. 

recording,  see  Recording  Acts. 

(d)  Merger;    identity;    transfer.    I, 

recitals  in :  Notice,  74-81. 

p.  867. 

estoppels  by:  Estop.,  1-54. 

n.  Stock. 

in  evidence:  Ev.,  1114-1129. 

(a)  In  general.    I,  p.  867. 

parol  evidence  to  vary:  Ev.,  1260-1263, 

(b)  Subscriptions.    I,  p.  368. 

1885,  1391. 

(c)  Assessments.    I,  p.  368. 

reformation  of:  Eq.,  295-327. 

(d)  Dividends.    I,  p.  368. 

restoration  of:  Eq.,  329,  830. 

(e)  Transfer.    I,  p.  368. 

specific  performance  of,  see  Specific  Per- 

(f) Levies.    L  p.  369. 

formance. 

ni.  Officers  and  agents. 

when  deemed  mortgage:  Mortg.,  13-49. 

(a)  Appointment;   election;    re- 

 voluntary:  Fraud,  135-140. 

moval.    I,  p.  369. 

fraudulent :  Fraud,  75-263. 

(b)  Powers  and  acts.    L  p.  870. 

— -  setting  aside  for  fraud:  Eq.,  249-294. 

(c)  Liabilities.    I,  p.  372. 
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Corporations  (continued). 

Corporations  (continued). 

IV.  Corporate  acts. 

service  on:   Appeal,  864;  J.  P.,  98,  95; 

(a)  Powers. 

Prac,  819;  Process,  49-69. 

1.  In  general;  ultra  vires.    I, 

pleadings  as  to:  Plead.,  166-168,  681-634. 

p.  373. 

misnomer  and  variance:  Plead.,  802, 468. 

2.  Bylaws.    I,  p.  375. 

Corpse,  unlawful  disinterment:  Crimes,  577- 

8.  Powers  over  members;  ex- 

579. 

pulsion.    I,  p.  375. 

Corpus  delicti:   Crimes,  927,  928,  1039, 1065, 

4  Powers  of  foreign  corpora- 

1160. 

tions.    I,  p.  877. 

Corroboration   of   impeached   witness:   Ev., 

(b)  Liabilities.     L  p.  378. 

1898-1903. 

V.  'Liability  of  stockholders. 

Costs. 

(a)  In    general;    unpaid    stock.    I, 

L  Proceedings  at  law. 

p.  879. 

(a)  In  general. 

(b)  Debts  due  laborers.    I,  p.  879. 

1.  Dependence  upon  statute.    I, 

YL  Actions  by  and  against. 

p.  886. 

(a)  In  general.    I,  p.  380. 

2.  Relation  of  costs  to  the  judg- 

(b) Averment  and  proof  of  corporate 

ment  ;     certificate ;     when 

existence.    I,  p.  881. 

costs  accrue,  etc.    I,  p.  886. 

(c)  Actions  for  labor  debts.   I,  p.  882. 

8.  Certain   statutory  provisions 

VUL  Dissolution  and  forfeiture. 

as  to   costs   construed.    I, 

(a)  Dissolution.    I,  p.  382. 

p.  887. 

(b)  Forfeiture.   I,  p.  383;  Waters,  51. 

4  Double  costs.     I,  p.  387. 

(c)  Insolvency;   assignment.    L 

5.  Costs  as  affected  by  amount 

p.  884. 

of  damages.    I,  p.  387. 

(d)  Receivers.    I,  p.  885. 

(b)  On  appeals  from  justices'  courts. 

estoppel  to  deny  corporate  existence  or 

I,  p.  389. 

authority:  Estop.,  129-135. 

(c)  On  statutory  certiorari  to  justices' 

religious,  see  Religious  Societies. 

courts.    L  p.  889. 

charters  as  contracts:    Const.,   182-188, 

(d)  On  writs  of  error.    I,  p.  389. 

Vol  n,  p.  765. 

(e)  On  cases  made.    I,  p.  392. 

contracts  of,  signing:  Schools,  151. 

(f)  On  mandamus.     I,  p.  393. 

conveyances  by :  Convey.,  128. 

(g)  On  certiorari  from  supreme  court. 

contract  to  make  party  director :  Con- 

I, p.  893. 

tracts,  257,  sea 

(b)  In  special  proceedings.    I,  p.  393. 

power  of  committee  of:  Agency,  74. 

IL  In  suits  in  equity. 

officer  subrogated  to  rights  of:  Mortg., 

(a)  In  general.    I,  p.  394. 

863. 

(b)  On  appeal.    I,  p.  896. 

services  by  .trustee,  compensation :  Relig. 

DX  Against   whom   and   in  whose   favor 

Soc,  80,  82. 

granted. 

obstructing  business  of :  Crimes,  857-859. 

(a)  Against  the  state.    I,  p.  899. 

proceedings  against,  see  Quo  Warranto. 

(b)  Public    boards    and   officers.     I, 

jurisdiction  of  chancery:  Eq.,  166-174; 

p.  899. 

Relig.  Soc.,  26. 

(c)  Executors  and  administrators;  es- 

 interference  with,  by  mandamus :  Man- 

tates  of  decedents.    I,  p.  400. 

dam..  214-228. 

(d)  Guardians;  infants;  other  persons. 

mandamus  to  restore  member:  Mandam., 

L  p.  401. 

217-223. 

rV.  Taxation  of  costs. 

to  pay  dividend:  Mandam.,  224 

(a)  General  rules.    I,  p.  401. 

to  levy  assessment:  Mandam.,  225- 

(b)  Affidavit.    L  p.  402. 

226. 

(c)  Appeal.     I,  p.  403. 

to  permit  inspection  of  books :  Man- 

(d) Retaxation.    L  p.  408. 

dam. ,  227,  228. 

V.  Security  for  costs. 

justice's  jurisdiction:  J.  P.,  86-49. 

(a)  In  general.    I,  p.  403. 

venue  of  actions:  Actions,  41-44. 

(b)  Judgment  against.    I,  p.  408. 

limitation  of  actions:  Lim.  of  Ac,  176, 

VI.  Collection  of  costs:  recovery  back.    I, 

177. 

p.  404. 
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Costs  (continued). 

Counties  (continued). 

contribution  to:  Suretyship,  150. 

necessary  parties  to  bill:  Tax.,  542. 

effect  of  tender:  Tender,  75,  76,  80-82. 

right  of,  to  interest  on  sales  of  swamp 

in  actions  for  trespass:  Tresp.,  108-106. 

lands:  Const.,  196. 

in  case  of  set-off:  Set-off,  98-102. 

rights  of,  to  swamplands:  Pub.  Lands, 

in  condemnation  proceedings:  Railr.,  211- 

148. 

213. 

share  of  specific  taxes:  Tax.,  582. 

in  criminal  cases :  Crimes,  1418-1424 

taxes  to  be  paid  over  by  city:  Tax.,  586. 

in  particular  foreclosure  cases:  Mortg., 

County  auditors :  See  Wayne  Auditors. 

645,  646. 

County  buildings:  Cities  &  V.,  83;  Counties, 

of  drain  proceedings,  recovery:  Drains, 

22,  53,  55.  56;  Mandam.,  165. 

96. 

County  clerk;  compensation  of:  Offic,  260- 

on  bill  to  restrain  collection  of  excessive 

262. 

tax:  Tax.,  561. 

duties  in  tax  matters:  Tax.,  679. 

on  quo  warranto:  Quo  War.,  94,  96,  97. 

liable  for  what  fees:  Offic.,  101. 

recovery  back :  Suretyship,  151. 

liability  of  sureties  of:  Offic.,  234. 

to  be  borne  by  counties:  Counties,  96-116. 

mandamus  to:  Mandam.,  197, 198. 

waiver  of  payment:  Costs,  285. 

deputy  of,  signing  writs:  Offic.,  86. 

what  covered  by  appeal  bond:  Appeal, 

County  courts:  Courts,  123,  124. 

180-185. 

County  funds,  what  are  not:  Offic,  100. 

what  covered  by  replevin  bond:  Replev., 

— —  liability  of  one  borrowing  or  receiving 

222,228. 

them  from  treasurer:  Offic.,  96,  97. 

Co-tenants:  See  Tenants  in  Common. 

County  officers:  See  Officers. 

Counsel:  See  Attorneys. 

County  orders  and  warrants:  Mandam.,  28, 

Counsel  fees:  See  Attorney's  Feu. 

165. 

in  supreme  court:  Costs,  128-128,  266, 

County  seats:  Counties,  15-84;  Mandam.,  194, 

266a. 

285. 

covered  by  attachment  bond:  Attach.,  51. 

County  treasurer:  Mandam.,  194-196. 

contribution  to:  Suretyship,  150. 

bonds  oft  Offic.,  199.  200,  202,  210-212, 

allowances  for,  in  will  cases:  Costs,  291. 

227,  228,  281,  246,  248,  250. 

Counter-claim:    Contracts,    510;    Set-off,    5; 

compensation  of:  Offic,  268. 

Tax.,  587. 

duties,  etc,  in  tax  matters:  Tax.,  580, 

Counterfeiting:  Crimes,  427-481, 451-455, 1192. 

588,  587,  596,  597,  611,  616,  639. 

jurisdiction  to  punish :  Courts,  145. 

removal  of:  Offic,  82. 

Counterfeit    money:    Neglig.,    19;    Pay.    & 

responsibility  and  accounting  for  county 

Disch.,  13. 

funds:  Offic,  94-100. 

Counties. 

warrant  of,  against  defaulting  tax-col- 

I. Organization.    I,  p.  404. 

lector:  Offic,  102-106. 

II.  County  seats. 

deputy's  power:  Offic,  87. 

(a)  Location.    I,  p.  405. 

Courts. 

(b)  Removal.    I,  p.  406. 

L  Jurisdiction  of  particular  courts. 

III.  County  boards. 

(a)  State  supreme  court.    I,  p.  418. 

(a)  Membership.    I,  p.  407. 

(b)  Circuit  courts. 

(b)  Meetings  and  records.    I,  p.  407. 

1.  In  general.    I,  p.  414 

(c)  Powers. 

2.  Amount  in  controversy.    I, 

1.  In  general.    I,  p.  407. 

p.  414 

2.  Adjustment   of   claims.     I, 

8.  Powers  of  judge  at  chambers. 

p.  408. 

I,  p.  415. 

IV.  Liabilities. 

4  Circuit  court  commissioners. 

(a)  In  general.    I,  p.  411. 

L  p.  415. 

(b)  Costs,  fees  and  expenses.  I,  p.  411. 

(c)  Probate  courts.    I,  p.  416. 

V.  Taxes.    I.  p.  412;  Mandam.,  165. 

(d)  Municipal  courts. 

accounts  with  state:  Const.,  503;  Tax., 

1.  General  principle)!.   I,  p.  417. 

587-598. 

2.  Superior  court  of  Detroit.    I, 

adjustment  of  accounts  with  detached 

p.  418. 

townships:  Mandam.,  169,  171. 

8.  Superior  court  of  Grand  Rap- 

 mortgages  to:  Mortg.,  65,  66. 

ids.    I,  p.  418. 
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Courts  (continued). 

L  Jurisdiction  of  particular  courts  (con.). 

(d)  Municipal  courts  (continued). 

4.  Recorder's  court  of  Detroit. 

I,  p.  419. 

5.  Police  courts.    I,  p.  419. 

6.  Other  courts.    I,  p.  490. 

(e)  Obsolete  courts.    I,  p.  490. 

(f)  United  States  courts. 

1.  In  general.    I,  p.  421. 

2.  Exclusiveness ;     jurisdiction 

of  state    and   of  federal 
courts  with   reference  to 
each  other.    I,  p.  431. 
8.  Jurisdiction  of  supreme  court 
on  review.    I,  p.  428. 
IL  Organization. 

(a)  In  general.    I,  p.  428. 

(b)  Time  and  place  of  holding  court; 

terms;  officers;  records;  rules. 
I,  p.  428. 

III.  Removal  of  causes. 

(a)  Transfer  from  one  circuit  court  to 

another.    I,  p.  424. 

(b)  Transfer  from  circuit  to  munici- 

pal court    I,  p.  425. 

(c)  Removals  to  United  States  courts. 

1.  In  general;  grounds;  sever- 

ance; time.     I,  p.  426. 

2.  Practice.    I,  p.  427. 

IV.  Principles  of  decision. 

(a)  In  general.    I,  p.  428. 

(b)  Precedents ;  stare  decisis.  I,  p.  428. 

(d)  Construction  of  opinions.  I,  p.  429. 

judicial  notice  regarding:  Ev.,  998-1009. 

jurisdiction  in  general,  see  Jurisdiction. 

conflict  of  jurisdiction:  Jurisdic,   117- 

180. 

mandamus  to:  Handam.,  80-120. 

misnomer  of:  Plead.,  28. 

justices'  courts,  see  Justices  of  the  Peace. 

Covenant.    I,  p.  429. 

Covenants  in  deeds:  Convey.,  212,  218,  218, 

219,  822-877;  Tenants  in  Com.,  88. 
in  husband's  deed  or  mortgage:  Husb.  ft 

W.,  189,  146-148. 
in  leases:  Landl.  ft  T.,  60,  88, 117, 130- 

123,  126,  137,  182, 189,  140, 144, 148, 150, 169. 

in  mortgages:  Mortg.,  165-168. 

— —  of  warranty,  who  to  pay  taxes:  Tax., 

426. 

release  of,  for  fraud:  Eq.,  258. 

to  pay  mortgage,  by  purchaser:  Mortg., 

281-292. 

what  vendor  to  give:  Vend.,  108. 

when  action  barred :  Lim.  of  Ac,  24-36. 

Coverture  as  defence :  Crimes,  4 
Vol.  II—  68 


Coverture  no  disability :  Lim.  of  Ac.,  78,  79. 

plea  of:  Eq.,  889. 

Credibility;  of  witnesses:  Crimes,  947,  949, 

955,  956;  Ev.,  1801-1835;  Instruc,  258-266. 

of  accomplices:  Crimes,  1188-1135. 

Creditors,  assignment  for :  See  Assignment. 

preference  of:  Fraud,  118-184. 

who  relieved  against  fraud:  Fraud,  176- 

199. 
right  to  administrate:  Est.  of  Dec,  13- 

15. 
Creditor's  bill:  Eq.,  856-407. 
parties  to:  Eq.,  649,  650,  687-698;  Corp., 

284-287. 

abatement  by  death :  Eq.,  990. 

averments  in:  Eq.,  800-807. 

must  be  verified:  Eq.,  800. 

demurrer  to:  Eq.,  874. 

answer:  Eq.,  917,  918. 

cross-bill,  what  not:  Eq.,  980. 

amendment  of  bill :  Eq.,  954,  971. 

variance,  judgment  entry:  Eq.,  1100. 

service  of  summons  to   appear  before 

master,  etc:  Eq.,  1230. 

examination  of  defendant:  Eq.,  1282. 

dismissal  without  prejudice:  Eq.,  1386. 

appeal  from  dismissal,  what  claims  de- 
termined on :  Appeal,  285. 

cannot  reach  trust  fund :  Wills,  381. 

receivers  on :  Receivers,  10-13. 

costs  on :  Costs,  242. 

proceedings  at  law  in  nature  of:  Appeal, 

101  ;Judgts.,  269-271. 
Crime,   evidence  of  commission  of  in  civil 

case:  Ev.,  1403-1455,  1457;  Libel;  131. 

charge  of:  See  Libel;  Slander. 

Crimes. 

L  What  acts  are  criminal. 

(a)  In  general.     I,  p.  483. 

(b)  Capacity  and  intent. 

1.  Coverture,  insanity  and  in- 
toxication.   I,  p.  432. 

3.  Intent;  ignorance,  negli- 
gence or  mistake.  I, 
p.  483. 

3.  Defence  of  person  or  prop- 
erty.   L  p.  434. 

(c)  Degree  of  connection  with  the 

act;  principal  and  accessory; 
combination.    I,  p.  485. 
n.  Grade  of  offence ;  merger.    I,  p.  488. 
HL  Particular  classes  of  crimes. 

(a)  Offences  against  life  or  the  per- 
son. 
1.  Homicide.    I,  p.  488. 
3.  Rape.    I,  p.  441. 
8.  Robbery.    I,  p.  444. 
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Crimes  (continued). 

m.  Particular  classes  of  crimes  (con.). 

(a)  Offences  against  life  or  the  per- 

son (continued). 

4.  Assault;    assault  and  bat- 

tery;   assaults   with  in- 
tent, etc.    I,  p.  444. 

5.  Poisoning  food,  etc.,  with 

intent  to  kill  or  injure.  I, 
p.  446. 
ft  Abortion.    I,  p.  446. 

7.  Malicious  threats.   I,  p.  447. 

8.  Careless  use  of   fire-arms. 

I,  p.  447. 

(b)  Offences  against  property. 

1.  Arson  and  statutory  burn- 

ings.   I,  p.  447. 
8.  Burglary     and     statutory 

breakings  and  enterings. 

I,  p.  448. 
8.  Larceny.     L  p.  460. 
4.  Embezzlement.    I,  p.  468. 

6.  Receiving     or     concealing 

stolen  property.    I,  p.  466. 

6.  Malicious  injury  or  obstruc- 
tion; wilful  trespass.    I, 
p.  466. 
(e)  Cheating,    fraud    and    conspir- 
acy. 

X.  Cheating  by  false  pretences 
and  otherwise.    I,  p.  466. 

2.  Wrongful  removal  or  dis- 

posal   of    property.      I, 
p.  458. 

8.  Conspiracy.    L  p.  468. 
(d)  Forging  and  counterfeiting.    I, 

p.  460. 
(•)  Offenoes  against  public  justice. 

1.  Perjury.    I,  p.  462. 

8.  Bribery.    I,  p.  468. 

8.  Compounding  felonies.  L 
p.  468. 

4.  Embraoery.    I,  p.  464. 

6.  Resisting  officers;  aiding 
prisoners  to  escape.  I, 
p.  464. 

6.  Wrongfully  acting  as  offi- 
cer.   I,  p.  464. 

(f)  Offenoes  against  public  peace. 

1.  Riots.    L  p.  464. 

8.  Breaches  of  the  peace;  die- 
orderly  conduct.  I, 
p.  464. 

(g)  Offences  against  chastity,  moral- 

ity and  decency. 
1.  Adultery.    I,  p.  466. 
8.  Bigamy.    I,  p.  466. 


Crimes  (continued). 

HL  Particular  classes  of  crimes  (con.). 

(g)  Offences  against  chastity,  moral- 
ity and  decency  (con.). 
8.  Enticing  away  female  child. 

I,  p.  466. 
4.  Exposing  child.    I,  p.  467. 
6.  Incest.    I,  p.  467. 

6.  Seduction.    I,  p.  467. 

7.  Lewd  and  lascivious  cohab- 
itation.   I,  p.  469. 

8.  Keeping  or  leasing  houses 
of  ill-fame.    I,  p.  469. 

9.  Publishing  obscene  or  libel- 
ous papers.     I,  p.  470. 

10.  Unlawfully       disinterring  $ 
human  body.    I,  p.  470. 
(h)  Offences  against  public  policy 
and  health. 

1.  Illegal  banking.     I,  p.  471. 

2.  Non-performance  of  official 
duty;  refusal  to  receive 
vote.    I,  p.  471. 

8.  Solemnizing  unlawful  mar- 
riage.   I,  p.  471. 

4.  Unlawfully  soliciting  insur- 
ance.    I,  p.  471. 

6.  Betting  and  gaming ;  keep- 
ing gaming-room  or  gam- 
ing-table, etc;  lotteries. 
L  p.  471. 

6.  Violating  liquor  laws.  I, 
p.  47S. 

7.  Nuisances,  including  ob- 
struction of  highways. 
I,  p.  476. 

8.  Selling  unsound  provisions. 
I,  p.  476. 

9.  Violating  game  laws.  I, 
p.  476. 

10.  Practicing  medicine  with- 
out  being   qualified.    I, 
p.  476. 
IV,  Prosecutions  in   general,    and   espe- 
cially by  indictment  or  infor- 
mation. 

(a)  What  deemed  a  criminal  prose- 
cution ;  when  indictment  lies. 
I,  p.  476. 

(b)  Prevention  of  crime;  security  to 
keep  the  peace.    I,  p.  477. 

(o)  Extent  of  jurisdiction;  venue. 
I,  p.  477. 

(d)  Limitation  of  time  for  commenc- 
ing prosecution.    I,  p.  478. 

(e)  Complaint  for  arrest;  examina- 
tion of  complainant.    I,  p.  478. 
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CMmes  (continued). 

IV.  Prosecutions  (continued). 

(f)  Warrants;  arrests;  arrest  with- 

out process.    I,  p.  470. 

(g)  Preliminary     examination.     I, 

p.  480. 
(h)  Grand  jury.    I,  p.  482. 
Q)  Indictment  or  information. 

1.  In  general.    I,  p.  483. 

2.  Signing  and  verifying.    I, 

p.  484. 
8.  Formal    matters;    amend- 
ment;    surplusage.      1, 
p.  484. 

4.  Joinder  of  counts  and  of- 

fences ;  election.  I,  p.  485. 

5.  Description  of  offence ;  time 

and  place.    I,  p.  480. 

(j)  Dismissal  of  prosecution.  J, 
p.  487. 

(k)  Arraignment.    I,  p.  487. 

(I)  Prosecuting  attorney;  assist- 
ance; counsel  for  defendant 
I,  p.  487. 

(m)  Motion  to  quash.    I,  p.  488. 

(n)  Pleas. 

1.  In  abatement    I,  p.  488. 

2.  Not  guilty.    I,  p.  489. 

8.  Guilty;  whether  plea  vol- 
untary.   I,  p.  489. 
4,  Waiver  and  admission  by 
pleading.    I,  p.  490. 
(o)  Trial ;  new  trial ;  arrest  of  judg- 
ment; sentence. 
As  to  the   selection   of  trial 
jurors,  challenge,  etc.,  see 
Jury. 
As  to  the  constitutional  right 
of  jury  trial,  and  the  waiver 
thereof,  see   Constitutions, 
HI,  (c). 
J.  Time;     continuances.      I, 

p.  490. 
2.  Presence  of    accused.     I, 

p.  491. 
8.  Separate  trials  of  defend- 
ants jointly  charged.  I, 
p.  491. 
4  Conduct  of  trial;  opening 
and  closing;  introduction 
of  evidence;  order  of 
proof.    I,  p.  491. 

6.  Instructions.    I,  p.  498. 

6.  Conduct   of    jury.      I,    p. 

493. 

7.  Finding  and  return  of  ver- 

dict   I,  p.  495. 


Crimes  (continued). 

IV.  Prosecutions  (continued), 
(o)  Trial  (continued). 

8.  New  trial;  arrest  of  judg- 

ment   I,  p.  496. 

9.  Sentence.    I,  p.  496. 


\ 


(p)  Jeopardy;   previous  conviction 

or  acquittal.     I,  p.  497. 
(q)  Evidence;     burden    of    proof; 
amount  of  proof. 

1.  Circumstantial  evidence.  I, 

p.  498. 

2.  Failure    to    produce    evi- 

dence; calling  witnesses. 

I,  p.  501. 
8.  Identity  of  defendant    I, 

p.  503.  . 

4.  Alibi.    I,  p.  508.  ' 

6.  Defendant  as  a  witness.    I, 

p.  504. 
••  Testimony  of  parties  jointly 
charged ;       accomplices ; 
husband  or  wife.  I,  p.  505. 

7.  Confessions    or  admissions 

of  defendant.    I,  p.  507. 

8.  Acts,  declarations  and  con- 

duct of  defendant;  state 
of  feeling;  other  criminal 
acts.    I,  p.  508. 

9.  Defendant's  good  reputa- 

tion.   I,  p.  510. 
'  10.  Declarations  of  person  in- 
jured;    dying    declara- 
tions.   I,  p.  510. 
11.  Burden     of     proof     and 
amount  of  evidence;  rea- 
sonable doubt.    I,  p.  511. 
(r)  Review  by  supreme  court 

1.  Mode  of  review.    I,  p.  5131 

2.  Practice;  exceptions;  rec- 

ord;   return;    notice  of 
hearing.    I,  p.  518. 
8.  What    matters   reviewed; 
presumptions;  grounds  of 
reversal ;    disposition    of 
case ;  reversal  for  excess. 
I,  p.  514. 
V.  Prosecutions  of  offences  cognizable  by 
.    justices. 

(a)  Jurisdiction.    I,  p.  516. 

(b)  Complaint     and    warrant.     I, 

p.  516. 
(o)  Practice;    pleading    and    evi- 
dence.   I,  p.  517. 

(d)  Judgment    I,  p.  518. 

(e)  Appeal.    I,  p.  519. 

(f)  Certiorari.    I,  p.  519. 
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Crimes  (continued). 

VI.  Bail  and  recognizance. 

(a)  Bail.    I,  p.  530. 

(b)  Recognizance.    I,  p.  520. 
VII.  Prisons.    I,  p.  521. 

VIII.  Costs.    I,  p.  528. 
IX.  Extradition.    I,  p.  528. 
X.  Pardons.    I,  p.  524. 

right  to  confront  witnesses:  Const.,  112— 

131. 

use  of  depositions:  Const.,  114-119. 

limitation    of   time    for   arguing  case : 

Prac  123. 

Criminal  Conversation.    I,  p.  524. 

Crops;  part  of  realty:  Real  Prop.,  8. 

when  pass  by  deed :  Convey.,  282-284. 

oral  agreements  as  to,  when  void:  Stat. 

of  F.,  81,  118,  130. 

excepted  from  warranty:  Convey.,  246. 

reformation  of  deed,  to  except:  Eq.,  801. 

agreement  to  work  land,  eta,  not  chattel 

mortgage:  Chat.  Mortg.,  6. 

title  to:  Contracts,  580.  • 

sown  by  heir,  he  entitled:  Est  of  Dec., 

110. 

— —  rights  under  and  subsequent  to  lease : 
Landl.  &T.,  0, 17, 86-08, 102, 110;  Injunc.,71. 

— i—  put  in  by  guardian's  permission :  Guard., 
67. 

eff net  of  judgment  against  tenant:  Fore. 

Ent.,  etc.,  88. 

right  to  sever,  distinct  from  that  of  tem- 
porary possession :  Contracts,  467. 

present  sale  of :  Sales,  44. 

purchase  by  the  acre,  recovery  for  defi- 
ciency :  Vend.,  150. 

on  land  fraudulently  transferred,  judg- 
ment creditors'  rights:  Fraud,  300-202. 

what  exempt:  Executions,  66. 

attachment  of:  Attach.,  08,  187. 

execution  levy  and  sale,  personalty  for 

purpose  of:  Executions,  118. 

constable's  levy,  wrong  indorsement :  Ex- 
ecutions, 103. 

sale  on  execution :  Executions,  207-210. 

mortgagee  to  account  for:  Mortg.,  286. 

mortgager   entitled     until    foreclosure : 

Mortg..  688. 

pass  by  foreclosure  deed:   Mortg.,  716, 

722-726. 

replevin  for,  description:  Replev.,   138, 

163,  166-160. 

tenants  in  common  of,  rights:  Tenants 

in  Com.,  56-60. 

assumpsit   by  excluded  co-tenant:   As- 
sumpsit, 21 ;  Plead.,  101. 

trespass  for:  Tresp.,  48,  111. 


Crops;  trover  for:  Trover,  6, 10. 

damage  for  conversion  of:  Dam.,  313, 

822. 

damage  to,  by  fiowage:  Dam.,  178,  287. 

injured  by  cattle,  liability  for  neglect  to 

fence:  Railr.,  306,  309. 
— —  raising,  as  evidence  of  possession :  Spec 

Perf..  116. 
insured,  chattel  mortgage  not  increase  of 

risk:  Insur.,  204. 
Cross-actions :  Actions,  80,  90. 
of  replevin :  Plead.,  292.  388;  Replev.,  54, 

55,  240,  250,  267. 
Cross-appeals:  Appeal,  134;  Costs,  250,  263. 
Cross-bills:  Eq.,  923-985. 
when  unnecessary :  Eq.,  896,  897;  Mortg;, 

458. 

by  subsequent  mortgagee:  Mortg.,  596. 

by  assignee,  to  enforce  or  protect  mort- 
gage-lien: Mortg.,  418,  598. 
sheriff  cannot  file  in  aid  of  execution: 

Eq.,  623. 

benefit  of,  by  answer:  Eq.,  902-905. 

notice  of:  Notice,  94. 

—  waiver  of  objection  to:  Appeal,  370. 

costs  on  appeal :  Costs,  283. 

Crossings,  public:  Railr.,  272. 

duty  to  maintain,  eta  :  Railr.,  273-376. 

■ of  railroads,  condemnation  for:   Railr., 

380-243. 
negligence  of  railways  at:  Railr.,  877- 

384. 

cautions  and  guards  at:  Railr.,  285-290. 

cattle-guards  at:  Railr.,  291-298. 

Crosswalks;  what  are,  liability  for  defecte: 

Highways,  193,  193,  203,  208,  213.  314. 
Cruelty :  Divorce,  85-75. 
Curative  statutes:  Const.,  313-237;  Convey., 

117-128;  Tax.,  84-95. 
Currency,  meaning  of  term:  Words  &  Phr., 

59,60. 
:  See  Bills  ft  N.,  14,  15,  51 ;  Ev.,  634;  Pay. 

&  Disch.,  36, 80. 
Curtesy.    I,  p.  584. 

Curtilage:  Crimes,  47,  48,  228,  229,  247-249. 
Custody  of  children:  Parent  &  Ch.,  1-12. 
Custom  and  Usage. 

L  Validity ;  general  principles,    I,  p.  525. 

II.  Proof  of  custom  or  usage.    I,  p.  526. 
as  affecting  construction :  Contracts,  844- 

868. 
judicial  notice  of:  Ev.,  1018-1021,  1029, 

1080,  1083. 
•^— :  See  Carriers,  71;  Ev.,  556;  Insur.,  51: 

Vend.,  122;  Waters,  7,  14,  188:  Weights  & 

Measures,  8. 
Custom  of  Paris.    I,  p.  537. 
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Damages. 

Damages  (continued). 

L  What  recoverable. 

amount,  as   governing  costs :  Costs,  27- 

(a)  In  general ;  damnum  absque  in- 

49. 

juria. 

assessment  of,  in  replevin:  Replev.,  346- 

1.  In  general.    I,  p.  637. 

858. 

2.  Damnum  absque  injuria. 

evidence  in  reduction:  Master  &  Serv., 

I,  p.  528. 

18. 

(b)  Proximate  and  remote.  I,  p.  529. 

for  breach  of  covenant :  Conveys,  861- 

(o)  General  and  special;  allegation 

368;  Vend..  158. 

of  damage.    I,  p.  581. 

for  broken  warranty:  Sales,  199,  200. 

(d)  Pain,  suffering  and  mental  an- 

 for  false   imprisonment:    false    Impr., 

guish.    I,  p.  582. 

46-64. 

(e)  Profits.    I,  p.  583. 

for  land  taken  for  highways:  Highways, 

(f)  Interest.    I,  p.  584 

59-«7. 

(g)  Continuing    damage;     succes- 

 for  land,  etc.,  taken  for  railroad :  Railr., 

sive  actions.    I,  p.  585. 

202-210,  286-240. 

(h)  Joint  damage;  contribution  to 

for  land  taken  for  streets  or  alleys:  Cities 

damage.    I,  p.  585. 

&  V.,  847-857;  Const,  280-282,  289. 

(i)  Duty  of  party  injured  to  pre- 

 for  libel:  Libel,  90-92,  94-102. 

vent  damage    resulting.     I, 

for  malicious  prosecution:    Mai.  Pros., 

p.  536. 

60-52. 

IL  Measure  of  damages. 

for  seduction :  Seduction,  19-25. 

(a)  General  principles.    I,  p.  587. 

for  Blander:  Slander,  43-67. 

(b)  Measure  of  value.    I,  p.  588. 

for  vexation:  Appeal,  216-220;  Costs,  224; 

(c)  For    breach     of     contract.    I, 

Error,  240-250. 

p.  540. 

in  action  to  recover  for  goods  sold:  Sales, 

(d)  In  sales  of  land.    I,  p.  542. 

257. 

(e)  In  sales  of  personalty.    I,  p.  548. 

— —  in  replevin:  Replev.,  816-345. 

(f)  In  actions  for  tort,  in  general. 

measure  of,  on  replevin  bond:  Replev., 

I,  p.  644. 

228-233. 

(g)  Torts   relating  to  realty.      I, 

on  bail  bond :  Bail,  48. 

p.  645. 

on  default  by  vendee,  agreement:  Vend., 

(h)  Torts   relating  to   personalty; 

129. 

detention;      conversion.      I, 

— —  recovery  on  notary's  bond:  Convey.,  88, 

p.  547. 

89. 

(0  In  actions  for  negligent  injuries 

to  excluded  officer:  Offic,  290. 

to  the  person. 

to  vendee  getting  no  title:  Vend.,  99. 

1.  In  general.    I,  p.  560. 

Damnum  absque  injuria:  Dam.,  10-28. 

2.  Mortal  injuries.    I,  p.  651. 

Dams:  Waters,  29,  52-60,  126,  126,  186,  142, 

HL  Exemplary  damages. 

147,  149-151,  164,  155,  157,  159,  168,  220. 

(a)  Nature  of ;  when  allowable.    I, 

malicious  injury  to:  Crimes,  865. 

p.  552. 

as  nuisance :  Nuisance,  22,  88,  46,  47,  56, 

(b)  Evidence;    instructions;    prov- 

57, 60,  61,  69-71. 

ince  of    jury;   amount.     I, 

Date:  Chat.  Mortg.,  15. 

p.  653. 

mistake  in  note:  Alt  of  Inst,  21. 

IV.  Double  damages.    I,  p.  555. 

of  executor's  oath :  Est.  of  Dec.,  291. 

V.  Treble  damages. 

—  deed  dated  later  than  acknowledgment: 

(a)  "When  recoverable.    I,  p.  555. 

Convey.,  85,  36. 

(b)  Pleading  and  practice.  I,  p.  556. 

of  indorsement,  presumption:  Bills  &  N., 

VL  Nominal  damages.    I,  p.  557. 

154. 

VIL  Liquidated     damages;    penalty.     I, 

of  delivery:  Convey.,  149-163;  Mortg., 

p.  557. 

195. 

Yin.  Assessment  of  damages.    I,  p.  659. 

parol  evidence  as  to:  Ev.,  1391. 

DC  Remission  of  damages.    L  p.  561. 

as  of  Sunday :  Contracts,  245-247. 

X  Recoupment  of  damages.    II,  p.  445. 

antedated  bond :  Bond,  12. 

(a)  When  allowed.    I,  p.  561. 

judgment  fraudulently  antedated:  Ap- 

(b) Notice.    I.  p.  563. 

peal.  .VJ1. 
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Date;  variance  as  to:  Crimes,  886,  886;  Eq., 
856,954;  Plead.,  24. 

:  See  Time. 

Day,  how  computed:  Time,  1,  2. 

of  month,  governs:  Time,  8. 

Death  ;  proof  of:  Ev.,  911-018,  915. 

presumption  of:  Ev.,  916. 

— — '  right  of  action  for  injuries  causing: 
Const,  511;  Dam.,  844,  845. 

damages:  Dam.,  844-855. 

— —  by  suicide  or  accident,  to  sustain  recov- 
ery of  insurance:  Insur.,  312-221. 

abatement  by:  Actions,  91, 117;  Eq., 988- 

992. 

appeal  after:  Divorce,  182. 

—  survival  and  revivor  of  suits:  Actions, 
110-124;  Eq.,  997-1008. 

after  submission  of  case,  decree  nunc  pro 

tunc:  Eq.,  1830. 
of  joint  plaintiff,  judgment  void :  Judgts., 

18. 

of  garnishee:  Garnish.,  168. 

of  principal  defendant:  Garnish.,  164. 

execution  after :  Attach.,  280. 

time  to  sue  after:  Lim.  of  Ac.,  82, 149. 

- —  terminating  contract:  Contracts,  435, 589. 

precluding  enforcement:  Spec.  Perf.,  86. 

dissolves  firm:  Partnership,  192,  198. 

revoking  agency:  Contracts,  485. 

and  attorney's  authority :  Att'y,  80. 

— —  revokes  license :  License,  84-86. 

trust  not  revoked:  Trusts,  224. 

— —  indorsement  for  collection  not  revoked 

by:  Agency,  48. 
note's  negotiability  not  affected:  Bills  & 

N.,  53. 
Deceased  persons,  estates  of:  See  Estates  of 

Decedents. 
- —  declarations  or  entries  made  by:  Ev., 

510-523. 

—  testimony  as  to  matters  equally  within 
knowledge  of  deceased  opponent :  Ev.,  1708- 
1768;  Appeal,  264. 

Debt.    I,  p.  668. 

Debt;  meaning  of  term:  Words,  etc.,  65-70. 

Declaration:  Plead.,  88-281. 

in  justices'  courts:  J.  P.,  140-161. 

— —  in  probate  appeals :  Appeal,  875-879 ;  Est. 

of  Dec,  197,  198. 
allegations  in,  of  damage:  Dam.,  67-78. 

—  variance  of  evidence  from:  Plead.,  462- 
567. 

amendment  of:  Plead.,  569-608. 

amendment  on  appeal:  Appeal,  609-617; 

Plead.,  272,  579. 
for  assault:  Assault  &  B.,  13,  14,  16; 

Bam.,  67. 


Declaration  for  breach  of  promise:  Breach  of 

Pr.,  4. 

for  conspiracy :  Conspir.,  8,  8. 

— —  for  false  imprisonment:  False  Impr.,  87- 
181. 

for  libel :  Libel,  54-58. 

for  malicious   prosecution :  MaL   Pros., 

87-40. 
for  penalty  for  liquor  selling:  Crimea, 

604,  607,  608. 

for  seduction :  Seduction,  4,  5. 

— —  for  slander:  Slander,  16-24. 

for  trespass :  Tresp.,  60-70. 

in  covenant:  Covenant,  5,  7, 11,  15-17. 

in  debt :  Debt,  5-6. 

in  ejectment:  Eject.,  106-115. 

in  garnishment :  Garnish.,  188,  134, 

in  replevin:  Replev.,  241-243. 

in  trover :  Trover,  113-125. 

on  bail  bond :  Bail,  87-39. 

on  guaranty:  Guaranty,  60,  54,  57,  6L 

on  insurance  policy:  Insur.,  896-808. 

on  judgment:  Judgts.,  261-266;  J.  P.,  817. 

on  log-lien:  Liens,  115-118. 

on  mechanic's  lien:  Liens,  64 

on  recognizance :  Bail,  86 ;  Crimes,  1884- 

1386. 

on  statute:  Plead.,  261-276. 

•—service of,  to  begin  suit:  Process,  19-23, 

40,  73-75,  77,  78,  81,  82,  102,  106. 
motion  to  quash,  when  not  proper  rem- 
edy: Prac  819. 
Declarations  of  partner,  agent,  copartner,  etc. : 

Ev.,  387-463. 

of  agent:  Agency,  80-39. 

as  part  of  res  gestae:  Ev.,  822-886. 

as  to  title,  ownership,  possession,  etc.: 

Ev.,  464-491. 
in  course  of  official  duty :  Ev.,  498-509. 

—  of  persons  since  deceased:  Ev.,  610-628. 
of  testator:  Wills,  112,  126-128,  159,  165, 

170. 

of  defendant  in  criminal  case:  Crimes, 

1166-1168. 

—  of  defendant  in  his  own  behalf:  Crimes, 
1102-1123, 1886. 

dying  declarations:  Crimes,  1198-1208. 

of  trust:  Plead.,  468;  Trusts,  23. 

Decrees  in  chancery:  Eq.,  1271-1423. 

proconfesso:  Eq.,  1201-1210. 

— —  mandamus  to  proceed  to:  Mandam.,  98. 

in  divorce:  Divorce,  184,  163-159. 

in  foreclosure :  Mortg.,  639-681,  774-778. 

— —  in  mechanic's  lien  cases:  Liens,  78. 

in  partition :  Partition,  67-73. 

in  specific  performance:  Spec  Perf.,  197- 

204. 
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Decrees  on  bill  to  redeem:  Mortg.,  965-076. 
on  abating  nuisance:  Nuisance,  61. 

—  on  vacating  patent:  Pub.  Lands,  83. 

—  appeal  from :  Appeal,  9-382. 
effect  of  appeal:  Appeal,  888-836. 

suspended  pending  appeal :  Appeal,  887. 

— —  estoppel  by  decree:  Eq.,  1842-1876,  VoL 
IL  p.  766;  Estop.,  206,  206. 

set-off  against:  Set-off,  68. 

probate,  setting  aside:  Judgta,  107. 

Dedication. 

I.  How  may  be  made;  acts  and  offers; 

effect  of  plats.    I,  p.  664. 
II.  Acceptance;   refusal;    revocation.     I, 

p.  666. 
m.  Extent  and  effect.    L  p.  668. 
Deeds;  form  of:  Convey.,  191-198. 

estoppel  by :  Estop.,  1-64. 

parol  evidence  to  vary:  Ev.,  1260-1268, 

1885,  1391. 

administrator's:  Est  of  Dec.,  288. 

assignee's :  Bankr.,  40. 

—  sheriff's:   Executions,  261-268;  Mortg., 
889,  893-911. 

tax:  Tax.,  682-748. 

when  deemed  mortgage :  Mortg.,  18-49. 

recitals  in:  Notice,  74-81. 

trust-deeds:  Trusts,  115-120. 

in  general,  see  Conveyances. 

De  facto  corporations:  Corp.,  62, 244;  Schools, 
4, 10;  Town.,  18. 

officers:  Corp.,  60,  61;   Drains,  VoL  H, 

p.  766;  Offic,  21,  81,  49-70,  196;  Tax.,  389. 

Default. 

I.  When  party  deemed   in  default.     I, 

p.  670. 
IL  Entry  of  default ;  practice.    I,  p.  671. 
HI.  Setting  aside  default.    I,  p.  671. 
IV.  Effect  of  default;  judgment    I,  p.  672. 

in  justice's  court:  J.  P.,  112-116. 

in  chancery :  Eq.,  1178-1211. 

in  quo  warranto:  Quo  War.,  66-68. 

on  hearing:  Appeal,  174;  Error,  207. 

on  part  of  the  issues :  Prac,  16. 

on  land  contract:  See  Specific  Perform- 
ance; Vendors. 

Defeasance :  Mortg.,  89-49, 284;  Record.,  7,  IS. 

Defect  of  parties :  Parties,  150-168. 

—  of  parties  in  chancery :  Eq.,  711,  714,  716, 
717,  721,  722;  Tax.,  644,  646. 

—  objection  on  appeal:  Appeal,  274-276. 
Defence;   equitable,  not  available  in  eject- 
ment: Eject.,  84-98. 

equitable,  binding  assignee:  Assign't,  88- 

46. 

—  against  foreclosure :  Mortg.,  512-626. 

—  against  notes,  etc. :  Bills  &  N.,  169-288. 


Defence  in  divorce:  Divorce,  106-119. 

special:  Plead.,  846-850,  854,  867-867. 

after-thought:  Bills  &  N.,  841. 

not  interposed :  Eq.,  1858, 1869;  Judgto., 

144-168. 

ignorance  or  neglect  of:  Eq.,  608-616. 

Deficiency  on  foreclosure :  Mortg.,  666-669. 

execution  for:  Mortg.,  779-800. 

action  at  law  for :  Mortg.,  996-1000. 

executor  not  liable:  Est.  of  Dec.,  868. 

wife  not  liable:  Husb.  &  W.,  148. 

Delegation  of  power:  Cities  &  V.,  169,  221; 

Const.,  495-497;  Contracts,  267;  Counties, 

58-60;  Offic,  274,  275. 
Delivery ;  included  in  execution :  Plead.,  424 

by  carrier:  Carr.,  80,  89,  91-98. 

of  baggage,  to  carrier:  Carr.,  167. 

of  bill  of  sale:  Sales,  805,  806. 

—  of  bond :  Bonds,  6. 

of  contract:  Contracts,  24-80. 

—  of  county  treasurer's  bond :  Offic,  810. 
of  deed:  Convey.,  129-167. 

of  gift:  Gifts,  22-28. 

—  of  goods  or  chattels  sold:  Garnish.,  29; 
Sales,  6,  45-65,  69,  70,  77-104;  Stat  of  F., 
149-168. 

of  land  certificate:  Pub.  Lands,  60, 

of  mortgage:  Mortg.,  98-100, 195. 

of  note:  Bills  &,  N.,  84-36,  207,  285. 

of  policy :  Insur.,  343-845. 

transfer  of  note  by:  Bills  &  N.,  54, 60,  62. 

Demurrer:  Plead.,  896-408. 

in  chancery:  Eq.,  858-882. 

in  mandamus:  Manriam.,  260,  870. 

in  quo  warranto:  Quo  War.,  52-67. 

admits   what:   Eq.,    1087-1090;  Plead., 

621-625. 

—  what  objections  should  be  raised  by. 
waiver  by  omitting  to  file:  Plead.,  680,  640- 
659. 

judgment  in  case  of :  Judgta.,  6-9a. 

appeals:  Appeal,  49-62.  t 

demurrer  to  evidence:  Plead.,  668-659. 

Denial  of  execution,  etc :  Bills  &  N.,  878-893 ; 
Plead.,  414-487. 

Depositions;  when  and  how  taken;  admissi- 
bility: Ev.,  1607-1676. 

—  use  in  criminal  cases:  Const.,  114-119. 

—  objection  first  made  on  appeal:  Appeal, 
278. 

Deposits:  Bailm.,  1,  8,  24-28;  Banks,  20-80. 

in  bank,  when  not  payment:   Pay.  & 

Disch.,  8,  4,  89. 

liability  of  partner:  Partnership,  100. 

Depot  grounds,  fencing  at:  Railr.,  318-828. 
Deputies,  authority  of:  Offic,  88-98.  ' 

Descent:  Est.  of  Dec,  450-476. 
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Description:  Assign't,  168;  Chat  Mortg.,  29- 

44;  Convey.,  286-831;  Mortg.,  187-143;  Re- 

plev.,  160-178,  258. 
mistake  in:   Eq.,  297-822;    Spec.  Pert., 

78-83. 

in  assessment:  Tax.,  206-216. 

of  land  returned  delinquent:  Tax.,  677. 

of  property  at  tax  sale :  Tax.,  618-616. 

in  tax  deed :  Tax.,  642-647. 

of  land  devised:  Wills,  267,  26a 

in  foreclosure  bill:  Mortg.,  682,  688,  690. 

in  declaration:  Eject.,  107, 112-114. 

of  contemplated  improvement :  Cities  & 

V.,  171. 

—  in  drain  openings :  Drains,  64-64, 

of  offence:  Crimes,  822-888,  1874-1877. 

of  persons,  in  wills:  Wills,  228-287. 

Desertion :  Divorce,  76-89. 

Destruction  of  deed:  Convey.,  168-171 ;  Part- 
nership, 144. 

of  will:  Wills,  69,  60,  61,  118,  826. 

Detective  associations :  Const.,  704. 

Detroit  house  of  correction,  sentence  to: 
Crimes,  1894-1402. 

Devisees,  when  not  held  for  mortgage :  Est.  of 
Dec.,  159. 

or  tor  interest:  Wills,  277. 

agreement  between,  to  pay  debts:  Con- 
tracts, 207;  Wills,  838. 

election  against  trustees,  to  take  land : 

Wills,  881. 

interests  presumably  equal:  Ev.,  1666. 

—  petition  for  possession :  Est.  of  Deo.,  480. 
executor's  consent  unnecessary:  Est.  of 

Deo.,  486. 

for  life,  rights  of:  Est  of  Dec,  137. 

may  sue  before  probate :  Eject,  49. 

cannot  use    tax-title  against   devisor's 

grantee:  Tax.,  714. 

—  right  of  appeal :  Appeal,  858. 
Devises:  See  Wills. 

deeds  in  nature  of:  Convey.,  267,  271. 

—  parol  evidence  to  supplement:  Ev.,  1875- 
1877. 

Directors:  Banks,  85-56;  Corp.,  69-110. 

—  contract  to  elect:  Contracts,  267,  868. 
Directory  and  mandatory:  Statutes,  218-248. 
Disbarring  attorney:  Att'y,  81-89. 
Discharge:  Pay  &  Disch..  152-158. 

— —  in  bankruptcy:  Bankr.,  18-28a. 

of  bail:  Bail,  27-88. 

of  contract:  Contracts,  567,  572.  576-588. 

— —  of  employee:  Master  &  Serv.,  24-80. 
of  garnishee:  Garnish.,  156-162,  164. 

—  of  guarantor :  Guaranty,  62-70. 

—  of  insolvent:  Poor,  11. 


Discharge  of  judgment:  Judgts.,  348-250; 
J.  P.,  805-312. 

of  lien:  Liens,  21-34,  58. 

of  mortgage:  Actions,  15;  Chat  Mortg., 

180-187;  Mortg.,  407-456. 

of  surety:  Suretyship,  76-120. 

Disclaimer:  Costs,  173;  Eq.,  603;  Estop.,  175, 
178,  179. 

Disclosure  in  garnishment:  Garnish.,  103-133. 

Discontinuance  of  action:  Actions,  39,  98,  99, 
125-148;  Prac,  5,  18. 

on  stipulation,  order:  Jury,  98. 

—  allowance,  review:  Mandam.,  61. 

what  operates  as:  J.  P.,  112, 113, 183, 188, 

189,232. 

as  to  infant  party:  Infants,  85-87. 

as  to  defendant  not  served :  J.  P.,  318. 

of  writ  of  error :  Error,  225. 

as  to  parties  in  equity:  Eq.,  723-725. 

of  garnishment  proceedings :    Garnish., 

152-154. 

in  condemnation  cases :  Railr.,  153,  164. 

as  releasing  surety :  Suretyship.  102-105. 

of  highways:    Const,   198;    Highways, 

68-83. 

of  state  road :  Highways,  99-103. 

of  streets:  Cities  &  V.,  802-306. 

of  public  market:  Cities  &  V.,  373-274. 

of  part  of  route,  by  railroad :  Quo  War., 

23. 

Discount:  Agency,  134;  Bailm.,  15;  Pay.  & 
Disch.,  5. 

:  See,  generally,  Interest 

Discovery:  Eq.,  175-188. 

Discretion ;  judicial :  Actions,  147 ;  Appeal,  88, 
385, 868, 388,  449, 454, 503,  507;  Bail,  3;  Banks, 
75;  Certiorari,  3,  8,  126;  Costs,  50,  51,  55,  60, 
69,  98,  164-168,  173,  208,  288;  Counties,  71; 
Crimes,  210,  648,  764,  813,  861,  903,  921, 923- 
925,  981,  984,  998,  999,  1119,  1120,  1260, 1420; 
Eq.,  963,  967,  978,  1014,  1132,  1185,  1385, 
1389,  1401;  Error,  56-85,  627;  Est  of  Dec, 
196,  207,  343-345;  Ev.,  960,  970,  1770,  1874, 
1896,  1897,  1899,  1904,  1918,  1922,  1926, 1928- 
1980,  1983-1984,  1938,  1940-1946,  1951,  1954, 
1959,  2002,  2007,  2008,  2104,  2112-2115,  2119, 
2181;  Garnish.,  162;  Injunc,  18;  Instruc, 
79,  258;  Judgts.,  76,  101,  102:  Jurisd.,  115; 
Jury,  81,  55,  58;  J.  P.,  172,  193,  221 ;  Lim. 
of  Ac,  205;  Mandam.,  9,  10,  12,  22,  28,  88, 
65,  66,  68,  72-75,  88,  95,  160,  215,  293,  302; 
Mortg.,  615,  683,  763;  Nuisance,  51 ;  Plead., 
387,  435,  436.  441,  563,  564,  584,  602, 606, 609, 
612;  Prac,  94,  100,  121,  125,  126,  133,  384, 
287-289,  316;  Process,  103;  Quo  War.,  8; 
Receivers,  45;  Spec.  Perf.,  1;  Wills,  109. 
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Discretion;  municipal:  Cities  &  V.,  25,  80,  35, 
142,  130,  169,  184,  281,  282,  859, 897,  898,  411; 
Eq.,  39,  40;  Nuisance,  19;  Offic,  28,  29; 
Schools.  26-28,  89,  90. 

official:  Certiorari,  88,  94;  Counties,  76, 

77,  80,  114;  Crimes,  211,  844,  847,  1809, 1898, 
1428;  Mandam.,  21,  22,  128;  Offic,  118, 124, 
202;  Quo  War.,  5,  6;  Tax.,  227,  281,  807, 581, 
634;  Town.,  54;  Waters,  84,  85,  41. 

of  counsel :  Appeal,  154. 

of  governor  and  judges:  Pub.  Lands,  18. 

of  jury,  a«  to  damages:  Dam.,  898,  899, 

401-404. 

of  legislature:  Const.,  514,  588. 

of  manufacturer:  Contracts,  518. 

of  receiver:  Receivers,  68. 

of  surviving  partner:  Partnership,  224. 

of  testator:  Wills,  5-8,  214. 

of  trustees :  Trusts,  185. 

Disinterment,  unlawful :  Crimes,  577-579. 

Dismissal ;  of  appeal  in  chancery :  Appeal,  175- 
195. 

of  appeal  from  claims  commissioners: 

Appeal,  867,  371. 

of  appeal  from  justice:  Appeal,  502-507; 

J.  P.,  44-46. 
of  bill  in  chancery:  Eq.,  1260-1270,  1864- 

1869. 

of  case:  Case  Made,  29-86. 

of  certiorari :  Certiorari,  92-96. 

of  employee:  Master  &  Serv.,  24-80. 

of  garnishment:  Garnish.,  156-159. 

of  information:  Quo  War.,  64,  65. 

of  prosecution :  Crimes,  839. 

—  of  replevin  suit:  Replev.,  284-288. 

of  writ  of  error :  Error,  209-225. 

Disorderly  conduct:  Crimes,  485-488,  784,  896. 
imprisonment,   place  of :    Crimes,   1404, 

1405. 
Disseizin:  Eject.,  78;  Lim.  of  Ac.,  141;  Real 

Prop.,  22,  23;  Tresp.,  21,  80. 
Dissolution;  of  attachment:  Attach.,  165-218; 

Eq.,  38,  84. 

—  of  bank:  Banks,  64-80. 

of  corporation:  Corp.,  259-272;  Eq.,  166- 

168. 
of  injunction:  Injunc,  122-184;  Banks, 

76-78;  Mandam.,  101-105. 

of  mutual  benefit  company:  Insur.,  21-23. 

of  partnership :  Partnership,  191-288. 

of  school  district :  Schools,  12-18. 

Distraint  of  stock:  Animals,  16-46. 
Distribution ;  among  creditors :  Assign't,  222- 

229;  Bankr.,  58. 
voluntary,   by  heirs,  etc :  Est.  of  Dec, 

410-418. 


Distribution ;  by  executors,  etc  :  Est.  of  Dec, 

416,  417,  419-421. 

of  assets,  by  guardian :  Guard.,  180. 

of  funds  of  mutual  benefit  association: 

Insur.,  22,  23. 
statute  of:  Est  of  Dec,  488-446;  Wills, 

228. 
Districts,  school :  See  Schools. 
Dividends:  Assign't,  222-229. 
to  stockholders:  Corp.,  89-41;  Mandam., 

224. 

to  creditors:  Est  of  Dec,  219. 

Divorce. 

L  Jurisdiction.    I,  p.  578. 
IL  Grounds  of  divorce. 

(a)  Adultery.    I,  p.  578. 

(b)  Cruelty.    I,  p.  575. 

(c)  Desertion.    I,  p.  577. 

(d)  Drunkenness.     I,  p.  578. 

(e)  Failure  to  support.    L  p.  578. 

(f)  Foreign   divorce;   sentence  for 

crime.    I,  p.  578. 

(g)  Fraud   or   duress   before   mar- 

riage.   I,  p.  578. 
(h)  Incompatibility  of  temper.    I, 
p.  679. 
m.  Grounds  of  denial.    I,  p,  679. 
IV.  Practice.    I,  p.  580. 
V.  Evidence.    I,  p.  580. 
VL  Decree.    I,  p.  681. 
VIL  Alimony  and  allowances. 

(a)  Generally.    I,  p.  682. 

(b)  Temporary.    I,  p.  583. 

(c)  Permanent.    I,  p.  584. 

(d)  Alteration.    I,  p.  585. 

(e)  Enforcement.    I,  p.  585. 

Vlll.  Custody  of  children ;  property  rights. 
I,  p.  586. 

dower  upon :  Dower,  40-46. 

appeals:  Appeal,  58-59. 

costs:  Costs,  169,  255-262. 

supplemental  bill  for  accounting :  Husb. 

&  W.,  70. 
third  persons  not  parties:  Divorce,  Vol. 

H,  p.  766. 
Docket,  justice's:  J.  P.,  259-292. 
Documents,    admissibility   and   proof:    Ev., 

1042-1187. 

taking  to  jury-room:  Prac,  134-186. 

Dogs:  Animals,  8-7, 12, 47-58;  Words  &  Phr., 

165. 
Domicile.    I,  p.  586. 
Double  costs:  Appeal,  222;  Costs,  25,  26,  152, 

320. 
Double  damages:  Dam.,  408-411. 
Double  taxation :  Tax.,  51,  52,  115. 
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Sower. 

L  The  right  of  dower. 

(a)  In  general.    I,  p.  686. 

(b)  Non-residence.    I,  p.  687. 

(c)  Ante-nuptial  conveyances,  etc.  I, 

p.  588. 

(d)  Dower  in  mortgaged  lands.     I, 

p.  688. 

(e)  Dower  upon  divorce.    I,  p.  688. 
II.  How  dower  barred  or  released.  I,  p.  689. 

in.  Assignment ;  commutation.    I,  p.  590. 

IV.  Recovery  of  dower. 

(a)  In  general.    I,  p.  690. 

(b)  Mesne  profits,  partition,  eta    I, 

p.  691. 

estoppel  from  claiming:  Stat  of  F.,  917. 

under  unrecorded  deed:  Record.,  146. 

Draft  for  military  service :  Army  1 ;  Bills  & 

N.,  42;  Contracts,  262;  Courts,  149. 
Drafts:  Assign't,  2,  8;  Bills  &  N.,  4. 

acceptance  of:  Bills  &  N.,  68-75,  82-84, 

86-92. 
Drain  orders:  Drains,  86-90;  Mandam.,  159, 

258. 
Drains. 

L  General  principles.    I,  p.  592. 
II.  Establishment,    extension,     widening, 
etc 

(a)  In  general.    I,  p.  593 ;  II,  p.  766. 

(b)  The  application   or    petition.    I, 

p.  698. 

(c)  Notice.    I,  p.  594. 

(d)  Proceedings;  irregularities;  acqui- 

escence and  estoppel.    I,  p.  696; 
II,  p.  766. 

(e)  Review.    I,  p.  596. 

III.  Obstructions.    I,  p.  597. 

IV.  Drain  orders.    I,  p.  597. 

V.  Taxes  and  assessments.     I,  p.  597. 
constitutional  principles :  Const,  221, 299, 

833,  859,  438,  484,  599. 

contract  for  digging:  Contracts,  349. 

license  to  dig,  revocation :  License,  89. 

Drain  taxes:  Drains,  91-107. 

Drawer,  liability  of:  Bills  &  N.,  83,  91,  92. 

Druggists :  Apothecaries,  1. 

sales  of  liquors:  Crimes,  597,  618,  615- 

617. 

Drunkenness;  as  ground  for  divorce:  Di- 
vorce. 90-98. 

— —  further  as  to,  see  Intoxication. 

Due  process  of  law:  Const.,  21-59. 

Duress:  Bills  &  N.,  213,  336;  Contracts,  125- 
137;  Convey.,  39-34. 

finding  as  to:  Prac.  67. 

in  obtaining  confession:   Crimes,  1155, 

1157. 


Duress  in  pleading  guilty:  Crimes,  870-888. 

marriage  annulled  for:  Divorce,  105. 

of  jury,  by  court:  Prac.,  272-274. 

tax-payment  on :  Tax.,  467-488. 

Dying  declarations:  Crimes,  1198-1208. 
Earnest-money:  Stat  of  F.,  148. 
Earnings;  of  wife:  Husb.  &  W.,  15,  18. 

of  children :  Parent  &  Ch.,  20-22. 

Easements. 

L  In  general;  what  are.    L  p.  599. 
IL  How  created  or  acquired.    I,  p.  699. 
m.  Extent  of  right    I,  p.  600. 
IV.  How  lost  or  extinguished.    I,  p.  601. 

justice's  jurisdiction :  J.  P.,  68,  69. 

Ejectment. 

L  Nature  of  the  action;  when  it  lias. 
Lp.  601. 
H.  Who  may  bring  ejectment    L  p.  60S. 
HL  Who  to  be  defendants.    L  p.  604. 
IV.  What   will  sustain  or  defeat  eject- 
ment   L  p  606. 
V.  Pleading.    I,  p.  607. 
VL  Evidence.    L  p.  608. 
VIL  Practice ;  province  of  court  and  jury. 

I,  p.  609. 
YIIL  Findings,  verdict  and  judgment    J, 
p.  611. 
IX.  New  trial    I,  p.  613. 
X.  Recovery  of  mesne  profits.    L  p.  614. 
XL  Recovery  for  value  of  improvements 
or  of  land.    I,  p.  614. 

entry  intended  as  ouster:  Instruc.,  192. 

notice  to  covenantor  to  defend:  Convey., 

856-860. 

practice  in,  where  lien  as  for  taxes  paid 

is  claimed:  Tax.,  754-764. 

when  trustee  to  bring:  Trusts,  216. 

for  dower:  Dower,  79-97. 

Election;  by  devisees:  Wills,  881. 

by  widow:  Dower,  63-65;  Est  of  Dec., 

162,445. 

of  remedy:  Actions,  65-69;  Estop.,  288- 

803. 

of  count:  Crimes,  546,  812-817,  820,  821; 

Plead.,  70,  72-80. 

to  foreclose  for  whole  debt:  Mortg.,  487- 

489. 

to  pay  before  debt  falls  due :  Mortg.,  598. 

to  take  land  or  value:  Eject,  244-349. 

to  take  goods  or  value:  Replev.,  866,  871- 

874 

under  contract :  Contracts,  448. 

as  to  renewal:  Landl.  &  T.,  172, 175. 

as  to  rescission :  Contracts,  619. 

Elections. 

I.  Qualifications  of  electors ;  registration. 
I,  p.  616. 
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Elections  (continued). 

IL  Notice  and   conduct   of  elections.    I, 
p.  «17. 
III.  Determination  of  result 

(a)  In  general.    I,  p.  617. 

(b)  When  and  for  whom  ballots  to  be 

counted.    I,  p.  618. 

(c)  Privilege  of  secrecy.    I,  p.  619. 

(d)  Duties  and   powers   of   officers; 

conclusiveness  of  determina- 
tion; drawing  lots;  recount.  I, 
p.  619. 

inspectors  of,  liability:  Offlc,  116. 

refusal  to  receive  vote :  Crimes,  581-584 

statute  to  preserve  evidence  of  fraud  in 

contested  elections,  not  applicable  to  mayor: 
Cities  &  V..  98. 

on  organization  of  county :  Counties,  12, 

13. 

to  locate  or  remove  county  seat:  Coun- 
ties, 17-20,  24,  25,  27,  80-84. 

for  school  officers :  Schools,  47,  48. 

council's  determination,  when  final :  Cit- 
ies &  V.,  95-98. 

Eligibility  to  office:  Offic,  9-11. 

as  trustee:  Relig.  Soc.,  18. 

to  office  of  school  trustee :  Schools,  46. 

Emancipation  of  child:  Crimes,  486;  Parent 
&  Ch.,  18,  19. 

Embezzlement:  Crimes,  822-842;  Words  & 
Phr.,  85;  Courts,  146. 

by  clerk  of  state  prison :  Offlc,  288. 

—  by  minor  employee:  Parent  &  Ch.,  24. 
evidence  of:  Ev.,  589. 

—  of  mortgaged  goods,  statute  invalid : 
Const,  600. 

Embracery:  Crimes,  474 

Eminent  domain:  Const.,  228-289;  Cities  & 
V.,  807-857;  Drains,  4-81:  Highways,  27- 
67.  230-242;  Bailr.,  127-242;  Schools,  127- 
1A>;  Waters,  24-31,  52-54. 

equity  no  jurisdiction :  Eq.,  38. 

Employees  of  railways,  liability  for  personal 
injuries  to:  Railr.,  840-405. 

Enactment  of  statutes:  Const,  528-540. 

of  ordinances,  etc.:  Cities  &  V.,  44-49. 

Encroachments:  Cities  &  V.,  285-298;  High- 
ways. 157-170;  Nuisance,  9,  52,  58,  55,  62, 
68;  Words  &  Phr.,  88. 

no  damages   on   certiorari:   Certiorari, 

189. 

Encumbrances,  covenants  against:  Convey., 
826,  829-339.  341,  348,  850,  866,  367, 871,  374 

deduction  for,  from  bid :  Est.  of  Dec,  298. 

Enrolment:  Eq..  1382-1334,  1387,  1417.  1418; 
Ev.,  1096,  1097;  Executions,  234. 

Enticement  of  female  child:  Crimes,  511-518. 


Enticement  of  wife  from  husband:  Husb.  <fc 

W.,225;  Ev.,  121,  122,  198,  886, 
Entireties,  estate  by :  Husb.  &  W.,  21-27. 
Entirety,  of  contract:  Contracts,  386-894 

of  rescission:  Contracts,  607-618. 

Entitling  papers:  Actions,  122;  Affid.,  10-18; 

Appeal,    898;   Eq.,  1137-1140;  Error,  110; 

Guard.,  129;  Plead.,  23,  41.  42;  Prac,  826. 
Equality  of  rights:  Const,  142-150. 

in  taxation :  Const,  341-361. 

passenger  accommodation:   Plead.,  405. 

schooling :  Schools,  72,  78. 

Equalization  of  assessments:  Tax.,  267-288. 
Equitable  assignments :  See  Assignment 
Equitable  mortgage :  Mortg.,  4-12. 
Equitable  set-off:  Set-oft',  56-78. 
Equitable  title  is  consideration :  Contracts,  190. 
Equity. 

I.  Maxims  of  equity.    I,  p.  622. 
IL  Jurisdiction  and  relief. 

(a)  What  matters  or  controversies 

cognizable;  retention   of 
jurisdiction. 

1.  In  general    I,  p.  628. 

2.  Lack  or  inadequacy  of  legal 

remedy.    I,  p.  624 

8.  Amount  in  controversy.  I, 
p.  626;  VoL  H,  p.  766. 

4  Effect  of  pendency  of  an- 
other suit  or  proceeding. 
L  p.  626. 

6.  Jurisdiction  retained  to 
give  full  relief  or  other 
relief  than  that  prayed. 
I,  p.  627. 

6.  Locality.    I,  pp.  628,  649. 

(b)  Accident    I,  p.  628. 

(c)  Account.    I,  p.  628. 

(d)  Compensation.    I,  p.  630. 

(e)  Conditions,  penalties   and   for- 

feitures.   I,  p.  681. 

(f)  Contribution.    I,  p.  631. 

(g)  Corporations.    I,  p.  682;  Relig. 

Soc,  28. 
(b)  Discovery.    I,  p.  63a 
(i)  Estates  of  decedents.    I,  p.  682. 
(j)  Fraud  and  mistake. 

1.  Fraud  in  general.    L  p.  684 

2.  Mistake     in     general.     L 

p.  686. 

3.  Cancellation,  setting  aside 

and  rescission  of  instru- 
ments. I,  p.  687. 
4  Correction,  reformation  and 
restoration  of  instru- 
ments; establishment  of 
lien.    I,  p.  641. 
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Bquity  (continued). 

Equity  (continued). 

II.  Jurisdiction  and  relief  (continued). 

V. 

Pleadings  (continued). 

(k)  Interpleader.    I,  p.  645. 

(b)  Verification.    L  p.  671. 

0)  Judgment  debtors. 

(c)  The  bill,  petition  or  information. 

1.  In  general.    I,  p.  647. 

1.  In  general.    I,  p.  671. 

2.  Bills  to  reach  equitable  as- 

2. Joinder    or    severance    of 

sets.    I,  p.  647. 

causes  of  relief;  multifa- 

8. Bills  in  aid  of  executions. 

riousness.    L  P-  672. 

I,  p.  648. 

8.  What  must  be  alleged;  of- 

(m) Multiplicity  of  suits.    I,  p.  650. 

fers.    I,  p.  678. 

(n)  Quieting  and  clearing  title. 

4.  What  sufficiently  specific; 

1.  General  matters.    I,  p.  651. 

form  and  method  of  aver- 

2. What    complainant   most 

ment.    I,  p.  675. 

show;    title;  possession. 

5.  Irrelevant,  immaterial,  in- 

I, p.  652. 

consistent  or  redundant 

8.  What  clouds  title.  I,  p.  654. 

matter.    I,  p.  678. 

4.  Who  may  have  relief  and 

(d)  Demurrers.    I,  p.  678. 

against     whom;     what 

(e)  Pleas.    I,  p.  680. 

claims  considered ;  relief. 

(f)  Answers. 

I,  p.  655. 

1.  In  general.    I,  p.  680. 

(o)  Relief  against  judgments; grant- 

2. Allegations;       responsive- 

ing   new    trials    at  law.    I, 

ness.    I,  p.  681. 

p.  656. 

8.  New  or  further  answer ;  ex- 

(p) Subrogation.    I,  p.  658. 

ceptions.    I,  p.  682. 

UX  Lapse  of  time;  laches;  limitations. 

(g)  Cross-bills.    I,  p.  682. 

(a)  In  general.    I,  p.  658. 

(h)  Replications.    I,  p.  688. 

(b)  What    held   to  be   laches.     I, 

(i)  Supplemental  pleadings;  bills  of 

p.  659. 

review.    I,  p.  683. 

(c)  What  delay  not  unreasonable. 

(j)  Amendments. 

I,  p.  661. 

1.  When  necessary  or  proper. 

(d)  When  laches  not  imputable.    I, 

I,  p.  684. 

p.  661. 

2.  Amendments  at  or  after  the 

(e)  Excuses  for  laches.    I,  p.  662. 

hearing.    I,  p.  884;  Tax., 

(f)  Equitable  bar;  limitations.     I, 

544-546. 

p.  662. 

8.  Practice;  effect    L  P>  685. 

IV.  Parties. 

VI. 

Abatement    I,  p.  686. 

(a)  In   what   name   suit  may    be 

VH.  Revivor.    I,  p.  686. 

brought  or  defended;  who  are 

vm. 

Process.    I,  p.  687. 

parties.    I,  p.  668. 

IX  Publications.    I,  p.  688. 

(b)  Complainants. 

X.  Evidence. 

1.  Who  may  be  complainants. 

(a)  In  general.    I,  p.  689. 

I,  p.  664. 

(b)  Bill  or  answer  as  evidence;  ad- 

2. Joinder,    misjoinder    and 

missions     by     pleading.      I, 

non- joinder.    I,  p.  665. 

p.  690. 

(c)  Defendants. 

(c)  Variance  from  pleadings  or  the 

1.  Who  proper  and  who  neces- 

issue.   I,  p.  692. 

sary.    L  p.  666. 

(d)  Introduction  of  evidence. 

2.  Joinder,    misjoinder    and 

1.  Generally.    I,  p.  698. 

non- joinder.    I,  p.  669. 

2.  Extension  of  time;  opening 

(d)  Misjoinder  or  defect  of  parties, 

proofs.    I,  p.  694. 

how  taken  advantage  of.    I, 

XL  Practice. 

p.  669. 

(a)  General  matters.    L  P>  695. 

(e)  Discontinuance ;  change  of  par- 

(b) Motions  and  orders.     I,  p.  695. 

ties.    I,  p.  67a 

(c)  Notices.    I,  p.  696. 

(f)  Parties  under  disability.  I,  p.  670. 

(d)  Default 

T.  Pleadings. 

1.  In  general.    L  p.  697. 

(a)  Signature.    I,  p.  671. 

2.  Opening.    I,  p.  697. 
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Equity  (continued). 

Error  (continued). 

XI.  Practice  (continued). 

vm. 

Assignments  of  error. 

(d)  Default  (continued). 

(a)  In  general.    I,  p.  718. 

8.  Effect  of   default;    subse- 

(b) Requisites.    I,  p.  719. 

quent    proceedings.      I, 

IX.  Practice. 

p.  698. 

(a)  Notices.    I,  p.  720. 

(e)  References. 

(b)  Amendments.    I,  p.  721. 

1.  In  general;  summons;  ir- 

(o) Continuance.    I,  p.  722. 

regularities.    I,  p.  809. 

(d)  Affirmance  on  motion.   I,  p.  722. 

2.  Proofs.    I,  p.  699. 

(e)  Dismissal  on  motion.    I,  p.  722. 

8.  Report  and  exceptions.    I, 

(f)  Remanding  ease.    I,  p.  728. 

p.  700. 

(g)  Reinstatement    I,  p.  723. 

(f)  Hearing.    I,  p.  701. 

(h)  Rehearing.    I,  p.  728. 

(g)  Dismissal  of  bill.    I,  p.  702. 

(i)  Damages  for  vexation.   I,  p.  724. 

XH.  Decrees. 

X.  What  will  be  reviewed. 

(a)  Rendition. 

(a)  In  general.    I,  p.  724. 

1.  Nature;  form.    I,  p.  702. 

(b)  What  is  part  of  the  record  for 

2.  Upon  what  may  be  based ; 

review.    I,  p.  726. 

conformity  to  pleadings. 

(c)  Facts  and  evidence,  findings,  etc. 

I,  p.  708. 

I,  p.  727. 

8.  Entry  of  decree;  signing; 

(d)  Objections,  etc.,  not  raised  be- 

enrolment;   supplement- 

low.   I,  p.  780;  H,  p.  767. 

ary  decrees,  etc.  I,  p.  70S. 

XI. 

Affirmance  or  reversal  generally. 

(b)  Construction     and    effect.      I, 

(a)  General  rules.     I,  p.  784 

p.  700. 

(b)  Non-prejudicial  and  immaterial 

(c)  Conclusiveness. 

errors. 

1.  Who  are  bound.    I,  p.  700. 

1.  In  general.    I,  p.  786. 

2.  When  and  to  what  a  bar. 

2.  Admission  or  exclusion  of 

I,  p.  707;  II,  p.  766. 

evidence.    I,  p.  788. 

8.  Collateral  attack.    I,  p.  708. 

8.  Instructions.    I,  p.  740. 

(d)  Amendment.    I,  p.  708. 

(c)  Error  cured  or  waived.    I, 

(e)  Setting  aside   or  vacating.    I, 

p.  742;  Instraa,  807-817. 

p.  708. 

(d)  Presumptions.    I,  p.  748. 

(f)  Rehearing;   review.    I,  p.  709; 

(e)  Judgment  on  error.    I,  p.  747. 

U,  p.  766. 

(f)  New  trial  on  reversal.    I,  p.  748. 

(g)  Enforcement  of   decree;    sale. 

costs  on:  Costs,  64-128. 

I,  p.  710. 

Escheat 

:  Est.  of  Dec.,  477-485;  Real  Prop., 

appeals  in :  Appeal,  9-887. 

88;  Trusts,  172. 

costs  in:  Costs,  168-366. 

Escrow 

Contracts,  878,  588,  597;   Convey., 

enjoining  collection  of  taxes:  Tax.,  507- 

109-167;   Est.    of   Dec.,  260;   Injuno.,  85; 

566. 

Insur. 

,  825;  Mortg.,  98-100. 

jurisdiction  in  matters  of  trust :  Trusts, 

Estates- 

Real  Prop.,  26-89. 

196-203,  208,  219. 

created  by  will:  Wills,  288-286. 

redemption  in:  Mortg.,  927-976. 

of  cestui  que  trust :  Trusts,  179-187. 

set-off  in  equity :  Set-off,  66-78. 

Estates  of  Decedents. 

Equity  of  redemption :  Mortg.,  912-916. 

I. 

Appointment  of  administrators  and 

Error. 

executors. 

I.  Jurisdiction.     I,  p.  711. 

(a)  Who  entitled;  petition.     I, 

II.  When  error  lies.    I,  p.  711. 

p.  740. 

III.  When  does  not  lie.    I,  p.  712. 

(b)  Notice;  the  order;  collateral  at- 

IV. What  assignable  as  error. 

tack;  proof  of  authority.    I, 

(a)  In  general ;  discretion.    I,  p.  714. 

p.  760. 

(b)  Other  matters.    I,  p.  715. 

(c)  Bonds.    I,  p.  751. 

V.  Parties.    I,  p.  716. 

(d)  Special  administrator.    I,  p.  752. 

VI.  Time  for  bringing  error.    I,  p.  717. 

II. 

Removal   of  administrators,  etc.    I, 

VII.  Return.    I,  p.  717. 

p.  753. 

Digitized  by 


Google 


1086 


INDEX. 


References  are  to  titles  and  sections. 


Estates  of  Decedents  (continued). 

Estates  of  Decedents  (continued). 

IIL  Assets;  powers  of  administrators  over; 

IX.  Distribution ;  descent ;  escheat  (con.). 

insolvency. 

•(b)  Distribution  of  personalty.     I, 

(a)  What  deemed  assets.    I,  p.  752. 

p.  778. 

(b)  Allowances  to  widow ;  her  pos- 

(c) Descent.    L  p.  779. 

session  of  premises.    I,  p.  758. 

(d)  Escheat.    I,  p.  780. 

(c)  Powers  of  executors,  eta 

(e)  Partition.    I,  p.  781. 

1.  Generally.    I,  p.  754. 

assessment  of  property  of:  Tax.,  197, 198. 

3.  Control    over    lands.      I, 

administrator's     tax-payment     allowed: 

p.  756. 

Tax.,  438. 

8.  Partnership     estates.       I, 

bar  of  suit  on  administrator's  bond:  Lim. 

p.  757. 

of  Ac.,  195. 

(d)  Insolvent  estates.    I,  p.  758. 

compensation  to  widow  for  paying  off 

IV.  Claims;  presentation  and  allowance. 

mortgage:  Partition,  66. 

(a)  When  estate  bound  or  liable. 

conclusiveness  of  decree  on  executor's 

1.  In  general.    I,  p.  758. 

accounting:  Judgts.,  181. 

2.  Admissions;  compromises; 

conclusiveness  of  commissioners'  finding: 

defences ;     set-offs.       I, 

Judgts.,  142,  191,  226. 

p.  760. 

jurisdiction  and  relief  in  chancery :  Eq., 

(b)  Presentation  and  allowance. 

184-207. 

1.  General  matters.    I,  p.  761. 

void  mortgage  by  administrator;  subro- 

8. Time  for  presentment;  ex- 

gation :  Mortg.,  867. 

tension;   reviving   com- 

 widow's  allowance,  not  assignable :  Attfy, 

mission;  laches;  limita- 

76. 

tions.    I,  p.  763. 

costs:  Costs,  388-396. 

8.  Commissioners   on  claims. 

Estoppel. 

I,  p.  768. 

I.  Estoppel  by  deed. 

V.  Salts  by  and  against  administrators 

(a)  Upon  grantors  and  their  assigns, 

and  executors. 

etc. 

(a)  Suite  by. 

1.  In  general.    I,  p.  783. 

1.  In  general.    I,  p.  764 

3.  From  closing  streets,  etc.    I, 

8.  Suits  to  set    aside    ante- 

p.  783. 

mortem  conveyances.    I, 

(b)  Upon  grantees  and  those  claiming 

p.  765. 

under  them.    L.  p.  784 

8.  Suite  against.    I,  p.  766. 

H.  Estoppels  in  pais. 

VL  Sales  of  land  by  executors  and  ad- 

(a) In  general. 

ministrators. 

1.  Nature   and   application.    L 

(a)  General  matters;  power  to  sell. 

p.  785. 

I,  p.  766. 

3.  Pleading   and   evidence.     L 

(b)  Within  what  time  can  be  made 

p.  786. 

or  authorized.    I,  p.  767. 

8.  From     disputing     landlord's 

(c)  Preliminary      proceedings.      I, 

title.    I,  p.  786. 

p.  768. 

4  From  setting  up  tax-titles.    I, 

(d)  The  sale.    I,  p.  768. 

p.  787. 

v     (e)  Setting  aside  sales;  fraud.     I, 

(b)  Estoppels  arising  from  mutual  du- 

p. 769. 

ties  and  relations. 

(f)  Rights  of  purchasers;  what  ir- 

1. In  general.    I,  p.  789. 

regularities  cured;   collateral 

3.  From  denying  corporate  exist- 

attack;  limitations.    I,  p.  769. 

ence  or  authority.   I,  p.  789. 

VJJ.  Mortgages  by  administrators.  I,  p.  771. 

(c)  Estoppels   by  agreements,   prom- 

VDX Accounting  by  executors,  eta  ;  com- 

ises,   representations,    etc.      L 

pensation;  liabilities. 

p.  789. 

(a)  Compensation.    I,  p.  773. 

(d)  Estoppels  by  language  or  conduct 

(b)  Liabilities.    I,  p.  772. 

I,  p.  792. 

(c)  Accounting.    I,  p.  775. 

(e)  Estoppels  by  acquiescence,  silence, 

IX.  Distribution;  descent;  escheat. 

neglect  or  omission.    I,  p.  795. 

(a)  General  matters.    I,  p.  776. 

(f)  Estoppels  by  election.    I,  p.  800. 
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Estoppel  (continued). 

Evidence  (continued). 

IL  Estoppels  in  pais  (continued). 

L  Relevancy  and  materiality  (continued). 

(g)  Estoppels  by  acts,  etc.,  of  others; 

(d)  Opinions  and  conclusions  (con.). 

acts  in  representative  capacity. 

2.  Opinions     of     experts.      L 

I,  p.  801. 

p.  844. 

:  See  Appeal,  S16;  Contracts,  638;  Con- 

(e) Evidence  as  to  handwriting.    I, 

vey.,    88;    Dedication,    28;  Drains,    05-74; 

p.  849. 

Husb.  &  W.,  131,  133,  304;  Instruc.,  101; 

(f)  Evidence  as  to  value  and  damages. 

Judgts.,   130-380;   Lim.   of   Ac,  33,    114; 

1.  What  is  evidence  of  value, 

Mortg.,  210-331,  340,  253,  207-269,  378,  370, 

eta    I,  p.  850. 

431,  477,  871,  082-984;  Nuisance,  85;  Offlc., 

2.  Who  qualified  to  testify.    I, 

206;  Partition,  3;  Partnership,  63, 144;  Pay. 

p.  852. 

&  Discb.,  101 ;  Plead.,  369-371 ;  Pub.  Lands, 

8.  Materiality  of  value  or  dam- 

86, 46;  Quo  War.,  17;  Receivers,  36;  Relig. 

ages.    I,  p.  854. 

Soc.,39;  Stat,  of  F.,  317,  326;  Tax.,  188. 

(g)  Evidence  of  title  to  real  property ; 

Estrays:  Animals,  19-28. 

location ;  boundaries.    I,  p.  856 ; 

Eviction,   us  breach  of   covenant:  Convey., 

II,  p.  767. 

851-855. 

(h)  Evidence  of  inspection  and  meas- 

 by  landlord:  Landl.  &  T.,  168,  190-192, 

urement.    I,  p.  857. 

197. 198. 

(i)  Evidence  of  publication.  I,  p.  858. 

Evidence. 

(j)  Evidence   of   pecuniary   circum- 

L Relevancy  and  materiality. 

stances.    I,  p.  859. 

(a)  In  general ;  instances.    I,  p.  803 ; 

(k)  Evidence  of  reputation.   I,  p.  860. 

n,  p.  767. 

(1)  Evidence  of  knowledge,  motives, 

(b)  Hearsay. 

etc.    I,  p.  861. 

1.  In  general.     I,  p.  814;   II, 

On)  Evidence  of  pedigree,  birth,  age 

p.  767. 

and  death.    I,  p.  862. 

2.  Testimony  of  witness  in  an- 

(n) Negative  evidence.    I,  p.  868. 

other  trial.    I,  p.  818. 

(o)  Theoretical  and  speculative  evi- 

8. Proceedings  in  other  cases. 

dence.    L  p.  864. 

I,  p.  819;  n,  p.  767. 

(p)  Evidence  admissible  by  reason  of 

(o)  Admissions,  confessions  and  dec- 

the receipt  of  other  evidence. 

larations. 

I,  p.  865. 

1.  Admissions   of    parties   and 

IL  Proof. 

privies ;     confessions.      I, 

(a)  Judicial  notice. 

p.  821. 

1.  Laws.    I,  p.  867. 

2.  Declarations  and  acts  admis- 

2. Political  divisions,   location 

sible   as   part  of   the  res 

of  lands,  etc.    I,  p.  868. 

gestae.    I,  p.  835. 

8.  Courts,  their  records,  etc. ; 

8.  Declarations,  admissions  and 

officers.    I,  p.  868. 

acts  of  third  parties.     I, 

4.  Natural     laws,     facts    and 

p.  880. 

dates.    L  p.  889. 

4.  Declarations  as  to  title,  own- 

5.  Miscellaneous     matters.     I, 

ership,  possession,  etc.    I, 

p.  869. 

p.  885. 

(b)  Records  and  documents ;  admissi- 

5. Declarations  in  the  course  of 

bility  and  proof  of. 

official  duty.    I,  p.  887. 

1.  In  general.    I,  p.  871. 

6.  Declarations  or  entries  made 

2.  Laws   and   ordinances.      I, 

by  a  person  since  deceased. 

p.  872. 

I,  p.  838. 

8.  Judgments  and  judicial  rec- 

7. Entries  in  books  of  account 

ords.    I,  p.  878;  II,  p.  767. 

Lp.  839. 

4.  Deeds     and     other     instru- 

8. Maps,  plats,  books  of  science,. 

ments;  attesting  witnesses. 

etc.    I,  p.  840. 

I,  p.  875. 

(d)  Opinions  and  conclusions. 

(c)  Primary  and  secondary  evidence ; 

1.  Admissibility  of  opinions  in 

the  best  evidence. 

general.    L,  p.  841. 

1.  In  general.    I,  p.  876. 
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Evidence  (continued). 

Evidence  (continued). 

II.  Proof  (continued). 

III.  Production  and  effect  of  (continued). 

(c)  Primary  and  secondary  (con.). 

(d)  Attendance     of     witnesses.      I, 

2.  Records  and  copies.  I,  p.  878. 

p.  001. 

8.  When     secondary    evidence 

(e)  Production  of  books  and  papers. 

admissible.    I,  p.  880. 

I,  p.  901. 

4.  Preliminaries   to   admission 

(f)  Depositions. 

of  secondary  evidence.    I, 

1.  General  matters.    I,  p.  002. 

p.  880. 

2.  Notice.    I,  p.  903. 

(d)  Parol  evidence  to  vary,  contra- 

8. Interrogatories.    I,  p.  90S. 

dict  or  explain  written  in- 

4. Practice  in  taking.  I,  p.  90S. 

struments. 

5.  Form;  certificate  and  return. 

1.  In  general.    I,  p.  882. 

I,  p.  908. 

2.  Proof  of  other  agreements. 

6.  Filing  and  opening;  objec- 

I, p.  885. 

tions.    I,  p.  904. 

8.  To  show  that  the  contract 

7.  Admissibility   and   use.     I, 

never  existed;  fraud  and 

p.  905. 

mistake.    I,  p.  887. 

(g)  Competency  and  credibility;  im- 

4. To  show  that  an  instrument 

peachment  of  witnesses. 

apparently  absolute  is  not. 

1.  Competency    generally.      I, 

I,  p.  887. 

p.  906. 

6.  To  explain  or  apply  the  in- 

2. Competency  as  affected  by 

strument  and  identify  the 

interest.    I,  p.  906. 

subject-matter  or  parities; 

8.  Competency     of     witnesses 

ambiguities.    I,  p.  888. 

with   regard   to   personal 

6.  To  aid  in  the  interpretation 

transactions  or  communi- 

of wills.    I,  p.  880. 

cations  with  persons  since 

7.  To  show  matters  not  of  the 

deceased.    I,  p.  908. 

essence;  consideration; 

4,  Competency  of  husband  or 

date.    I,  p.  800. 

wife ;  privileged  communi- 

(e) Persons   or  things  as  evidence; 

cations  between  them.    I, 

photographs;  experiments;  ex- 

p. 911. 

amination  of  persons;  resem- 

5. Competency  of  children.    I. 

blance.    I,  p.  SOI. 

p.  912. 

IIL  Production  and  effect  of  evidence. 

6.  Competency    of    particular 

(a)  Burden  of  proof.    I,  p.  801. 

testimony.    I,  p.  912. 

(b)  Weight  and  conclusiveness  of  evi- 

(h) Credibility  of  witnesses.   I,  p.  913. 

dence.    I,  p.  803. 

(i)  Impeachment  of  witnesses. 

(c)  Presumptions. 

1.  In  general.    I,  p.  915. 

1.  In   general;   instances.     I, 

2.  Hatter    competent   for  im- 

p. 805. 

peachment.    I,  p.  916. 

2.  Of  continuance  of  condition 

8.  Method  of  impeachment.    I, 

once  shown.    I,  p.  808. 

p.  918. 

8.  Of  identity.    I,  p.  806. 

4  Supporting  impeached  wit- 

4. Of  innocence,  legality,  etc. 

ness.    I,  p.  919. 

I,  p.  807. 

(j)  Order  and  method  of  introduction. 

6.  Of  knowledge  of  the  law. 

1.  Introduction.    I,  p.  930. 

I,  p.  807. 

2.  Number  of  witness.   I,  p.  022. 

8.  Of    ownership,     possession, 

8.  Examination  of  witnesses.  I, 

etc.    I,  p.  808. 

p.  922. 

7.  Of  performance    of    official 

4.  Cross-examination.   I,  p.  926. 

duty ;  regularity  of  action. 

5.  Redirect     examination.     I. 

I,  p.  890. 

p.  984. 

8.  Presumptions   from   failure 

6.  Rebutting  evidence.  I,  p.  935. 

to   testify  or   to   produce 

(k)  Objections  to  evidence.    I,  p.  935. 

papers,  etc.     I,  p.  900. 

(1)  Striking  out  evidence.    I,  p.  937. 
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Evidence  (continued). 

objections   to,  (or  defective  pleading: 

Plead.,  658-658. 
objections  to,  cannot  be  first  interposed 

on  error:  Error,  879-401. 
review  of  rulings  on:  Error,  408,  408, 

409. 
presumption   as   to   admissibility,   eta: 

Error,  613-640. 
admission  or  exclusion,  when  not  preju- 
dicial: Error,  488-596. 
error  in  admitting  or  excluding,  when 

cured  or  waived :  Error,  588-607. 
Evidence,  as  to  suretyship :  Suretyship,  48-49. 
in  actions  for  false  imprisonment:  False 

Iuipr.,  88-45. 

in  actions  for  libel :  Libel,  60-181. 

in  actions  for  malicious  prosecution :  Mai. 

Pros.,  41-49. 

in  actions  for  seduction:  Seduction,  6-16. 

in  actions  for  slander:  Slander,  87-67. 

in  actions  on  bills  and  notes:  Bills  &  N., 

869-349. 

in  actions  on  policies:  Insur.,  800-885. 

in  bastardy  proceedings :  Bastardy,  18-17. 

in  chancery  suits :  Eq.,  1041-1184. 

— =-  in  criminal  cases:  Crimes,  921-938,  1081- 

1835. 
in  dissolution  proceedings:  Attach.,  204- 

818. 

in  divorce  suits:  Divorce,  184-158. 

in  ejectment:  Eject.,  181-149. 

in  justices'  courts:  J.  P.,  318-888. 

in  probate  proceedings:  Wills,  108-178. 

in  quo  warranto:  Quo  War.,  58-68. 

in  replevin :  Beplev.,  260-804. 

in  summary   proceedings:    Fore.    Ent., 

etc.,  69-79. 

in  trover:  Trover,  188-168. 

of  custom :  Custom  &  Us.,  88-84. 

of  estoppel:  Estop.,  76-88. 

of  fraud:  Fraud,  38-59,  815-855. 

of  insanity :  Insane  Persons,  1-8. 

of  marriage :  Marriage,  8-31. 

. of  partnership :  Partnership,  48-51. 

on  references:  Eq.,  1888-1887. 

privileged   communications :    Att'y,  85- 

96;  Physic,  8-19;  Slander,  28. 

record  as  evidence:  Record.,  116-128. 

tax-deeds   as    evidence,    presumptions: 

Tax..  673-700. 
furnishing  evidence;  what  constitutes: 

Reward,  1. 
Examination    of    complainant:  Crimes,  700- 

704. 

of  executors:  Est.  of  Dec,  401. 

of  person:  Ev.,  1392,  1398. 

Vol.  II  — 69 


Examination  of  teacher :  Schools,  140. 

of  witnesses:  Ev.,  1951-2140. 

on  creditor's  bill :  Eq.,  1282. 

preliminary:  Crimes,    785-755,    767-780, 

1825. 
Exception  in  deed:  Convey.,  848-844;  Mortg., 

289. 

in  covenant:  Convey.,  888-336. 

in  statute,  pleading:  Plead.,  261,  262. 

Exceptions. 
L  In  general. 

(a)  Necessity.    L  p.  938. 

(b)  What    ground    of   exception.      L 

p.  989. 

(c)  When  to  be  taken.    I,  p.  939. 

(d)  Form  and  method.    I,  p.  940. 
II.  Bills  of  exceptions. 

(a)  Nature  and  office.     I,  p.  940. 

(b)  Proper  contents.    I,  p.  941. 

(c)  Signing  and  settlement.    I,  p.  948. 

(d)  Presumptions.    I,  p.  948. 

on  case  made :  Case  Made,  9-15,  84. 

in   criminal   cases :    Crimes,    1846-1249, 

1262. 

to  allowances,  etc ,  of  costs :  Costs,  380. 

to  answer  in  chancery :  Eq.,  917, 920, 981, 

1061.  1117. 
to  referee's  report:  Reference,  83,  38,  38, 

40,  48,  49,  51. 
to  commissioner's  report:  Eq.,  1159,  1170, 

1324,  1289,  1241,  1848-1846,  1948,  1855. 
necessary  to  be  taken  on  specific  point: 

Sales,  76. 

compelling  settlement:  Mandatn.,  84-90. 

Execution  of  conveyances :  Convey.,  1-167. 

of  mortgages:  Mortg.,  87-100. 

of  chattel  mortgage,  certified  copy  not 

proof  of:  Ev.,  1191. 
denial  of  execution,  or  admission  by  fail- 
ure to  deny,  of  written  instrument  declared 

on,  etc.:  Bills  &  N.,  874-298;  Insur.,  803. 

804;  J.  P.,  818,814;  Offlc,  310;  Plead.,  414- 

487. 

proof  of  filing  note :  Appeal,  501. 

Executions. 

I.  The  writ  in  general. 

(a)  Issuance;  alias;  renewal.     1, 

p.  944. 

(b)  Form  and  contents.    L  p.  946. 

(c)  Stay  of  execution.    I,  p.  946. 
II.  Levy  and  return. 

(a)  What  property  is  subject  to  levy. 

I,  p.  946;  Trusts,  81. 

(b)  Exemptions. 

1.  General  principles;  who  en- 
titled; what  exempt.  I, 
p.  948. 
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Executions  (continued). 

IL  IiBvy  and  return  (continued). 
'  (b)  Exemptions  (continued). 

2.  Disposition  of  exempt  prop- 
erty; waiver;  actions  in 
regard  to.    I,  p.  950. 

(c)  The  levy. 

1.  In  general.    I,  p.  950. 

2.  Upon    mortgaged    chattels. 

I,  p.  951. 

8.  Inventory  and  appraisal ;  set- 
ting off  exemptions.  I, 
p.  952. 

4  Certificate;  notice;  effect  of 
levy;  priority.    I,  p.  958. 

&  Custody  and  care  of  the 
property ;  receiptors.  I, 
p.  954. 

(d)  The  return ;  indorsement  of  levy. 

I,  p.  955. 
m.  Sale. 

(a)  Notice.    I,  p.  955. 

(b)  Proceedings ;  conduct  of  sale.    I, 

p.  950. 
(o)  What  will  avoid  sale;  irregulari- 
ties;  setting  aside  sale.    I, 
p.  957. 

(d)  Rights  of  purchaser;  certificate; 

deed.    I,  p.  958. 

(e)  Redemption.    I,  p.  960. 

IV.  Liability  for   wrongful   levy,  etc.    I, 
p.  960. 

in  attachment  cases :  Attach.,  280-238. 

to  enforce  decree:  Eq.,  1418. 

— —  levy  on  corporate  stock :  Corp.,  52-67. 

upon  franchises,  etc. :  Railr.,  548. 

for  deficiency :  Mortg.,  779-800. 

filing  levy,  notice:  Record.,  100-108,  110, 

187,  189,  181-188. 
recording  certificate  of  sale:  Record.,  22, 

98,140. 

sale  on,  of  franchise:  Plank  R.,  85-87. 

proof  of  judgment  in  support  of:  Re  pie  v., 

282-287. 
bills  in  aid  of:  See  Bills  in  Aid  of  Exe- 
cution. 
Executive  department:  Const,  486,  488-490. 
Executors:  See  Estates  of  Decedents. 

costs  against:  Costs,  283-289. 

Executory  devise:  Wills,  804. 

Exemplary  damages:  Dam.,  850-407;  libel, 

93,  101. 
Exemption  from  attachment:  Attach., 98, 109, 

110, 112. 
—  from  executions:  Executions,  09-154. 

from  garnishment:  Garnish.,  04-69. 

from  process :  Process,  44-4S. 


Exemption  from  taxation:  Tax.,  142-155. 

from  testifying:  Const.,  122-130. 

of  assigned   goods,  from  levy  for  tax: 

Tax.,  496. 

of  homestead,  see  Homestead. 

of  the  state,  from  suit:  Const,  419-422. 

when  question  for  court:  Instruc,  280. 

law  applicable  to:  Conf.  of  L.,  31. 

Exempt  property,  control  by  assignee :  Bankr., 

80. 
exception   from    assignment:    Assign't, 

118-117. 
creditor  not  concerned  with  disposition 

of:  Fraud,  154-158. 

replevin  for:  Replev.,  88-91. 

Exoneration  of  bail:  Bail,  15-20,  82. 
Expectancy  of  life:  Dam.,  851-355;  Dower. 

78. 
Experiments:  Ev.,  1402-1404. 
Experts,  testimony  of:  Ev.,  607-081,  760-766. 

limiting  number  of:  Ev.,  1949. 

questions  to:  Ev.,  641-659,  1967,  1968. 

cross-examination  as  to  competency:  Ev., 

2058. 

testimony  in  will  cases:  Wills,  140-156. 

Exposing  child:  Crimes,  519-525. 
Ex  post  facto  laws:  Const,  153,  154. 
Express  companies :  Carr.,  19-21,90. 

foreign,  service  on :  Process,  68,  09. 

foreign,  jurisdiction  over:  J.  P.,  44. 

Expulsion  of  alderman:  Cities  &  V.,  97. 
of  member:  Corp.,   154-174;   Mandam., 

215-222. 
of  passenger,  from  train :  Carriers,  100- 

119;  Dam.,  43,  259;  Plead.,  546. 
Extension  of  time:  Contracts,  179,  180,  463, 

481,  551. 
for   appeal:    Appeal,    400;   Fore.    Ent, 

etc.,  98. 

for  assigning  errors :  Error,  147. 

for  collecting  taxes:  Tax.,  388-386. 

for  cutting  timber:  Stat  of  F.,  165. 

for  paying  legacies:  Est  of  Dec.,  429. 

for  paying  mortgage:  Chat.  Mortg.,  191. 

— —  for  presenting  check :  Bills  &  N.,  95.  96. 
for  presenting  claims:  Est  of  Dec,  207, 

208. 

for  redemption :  Mortg. ,  935. 

for  removing  timber:  Convey.,  240,  241; 

Stat  of  F.,  98,  99;  Vend.,  49. 

for  settling  case :  Appeal,  141,  143. 

for  settling  exceptions:  Excep.,  80-84. 

for  taking  proofs:  Eq.,  1124-1129. 

for  taking  testimony:  Shipping,  84. 

on  paving  contract:  Cities  &  V.,  180. 

as  releasing  guarantor:  Guaranty,  63-06, 
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Extension  of  time ;  as  releasing  stockholder : 

Corp.,  218,  214. 
— -  as  releasing  surety:  Suretyship,  78-93. 

not  releasing  debtor:  Pay.  &  Disch.,  157. 

not    releasing    subsequent     purchaser : 

Mortg.,  264. 
— —  to  defeat  redemption :  Mortg.,  918. 

parol  extension:  Stat,  of  F.,  98,  99. 

Extradition:  Crimes,  1425-1431,  768. 

expenses  of  agent:  Counties,  115. 

Failure  of  consideration:  Assumpsit,  97-105, 

VoL  n,  p.  765;  Bills  &  N.,  816-820,  888; 

Vend.,  69. 
Faith  and  credit:  Const,  692-702. 
False  Imprisonment. 

L  What  constitutes,  and  who  are  liable; 
when  the  action  lies.    I,  p.  960. 

IL  Pleading  and  evidence ;  damages.     I, 
p.  962. 
False  pretences:  Crimes,  863-891,  689;  Plead., 

239,528. 
conspiracy  to  cheat,  etc.,  by:  Crimes,  408- 

412. 
False,  etc.,  representations:  Bills  &  N.,  208, 

231,  285,  812;  Eq.,  66;  Fraud,  15-87. 

in  sale  of  goods:  Sales,  112-138. 

in  sale  of  land :  Vend.,  76-99. 

declaration  for:  Plead.,  226,  227,  229, 280, 

528-583. 
Family,   meaning  of  term:  Words  &  Phr., 

102-105. 
expenses,  liability  for:  Husb.  &  W.t  100, 

101, 110,  111. 
Federal  constitution,  limitations   not  appli- 
cable to  state:  Const,  875. 
Federal  courts,  jurisdiction:  Courts,  125-159; 

Jurisd.,  79,  120, 124,  125. 

process  of:  Process,  1-8. 

removal  of  causes  to:  Courts,  204-288; 

Error,  22;  Mandam.,  40-42;  Prac,  804. 
Federal  government,   state   cannot   exercise 

power  of  eminent  domain  for:  Const.,  280- 

283. 
Feelings,  injuries  to:  Dam.,  74-88,  850,  865, 

881,  405,  406. 
Fees:  Offic,  292-321. 

county  clerk  liable  for  what:  Offic,  101. 

attorney  not  liable  for:  Att'y,  58. 

of  attorney:  See  Attorneys'  Fees. 

entry,  on  appeal :  Appeal,  489,  506,  507. 

justice's,  for  return :   Appeal,  490,  491 ; 

Mandam.,  44 

of  jury:  J.  P.,  202-204.  206,  211. 

jurors',  when  paid  by  counties:  Counties, 

101. 

register's,  for  return:  Appeal,  187. 

stenographers:  Costs,  100-106,  208. 


Fees;  taxing,  as  costs:  Costs,  812-814,  324-828. 
Fellow-servants,  who  are:  Neglig.,   150-155; 

Railr.,  888-895;  Belig.  Soc,  88. 
Felony,  what  is:  Crimes,  90-94,  512,  1801. 

compounding:  Crimes,  473. 

Fences.    I,  p.  964. 

along  tracks,  etc. :  Railr.,  299-389. 

for  school-house:  Schools,  83. 

when  nuisance:  Nuisance,  80. 

:  See  Surveys,  18,  18,  19. 

Ferries:  Shipping,  46;  Waters,  42,48;  Words 

&  Phr.,  107. 
Files,  authority  over:  Courts,  171. 

not  to  be  altered :  Error,  202. 

papers  not  to  be  removed :  Appeal,  158. 

lost,  evidence  of:  Ev.,  1208-1209. 

striking  plea  from:  Plead.,  284-286. 

striking  demurrer  from:  Plead.,  408. 

Filing  case :  Case  Made,  25. 

chattel  mortgage:   Chat.  Mortg.,  66-98, 

115,  118,  120. 

depositions:  Ev.,  1653. 

oath  and  bond:  Offic,  195. 

sheriff's  deed:  Mortg.,  902-907. 

Final  decrees:  Appeal,  14-99. 

Final  judgments:  Appeal,  419,  428;  Error,  9, 

12, 17;  Judgts.,  106. 

when  can  be  rendered :  Judgts.,  7,  9. 

Final  orders:  Appeal,  14-99,  849,  851;  Cer- 
tiorari, 60;  Error,  28. 
Finding  lost  goods:  See  Lost  Goods. 
Findings;  by  court:  Prac,  88-74. 
.by  court;  review:  Error,  818-845,  418, 

418-422,  467-471,  475,  481,  483,  484,  496-499, 

604,  505,  671,  681. 

judgment  need  not  include:  Judgts.,  6. 

as  basis  for  judgment:  Judgts.,  46-58. 

by  referee :  Reference.  15, 16, 18-84. 

in  condemnation  cases:  Railr.,  184-201. 

of  jury,  on  probate  account:  Est.  of  Dec, 

406. 

in  general,  see  Verdict. 

Fines,  excessive:  Const,  131-185. 

disposition  of:  Const,  136-141. 

for  disobedience:  Mandam.,  258. 

on  quo  warranto:  Quo  War.,  98,  96. 

upon  member:  Corp.,  170. 

paid,  no  review :  Crimes,  1248, 1861. 

refunding:  Mandam.,  172. 

:  See  Penalties. 

Fire-arms,  careless  use  of:  Crimes,  225. 

Fire  insurance :  See  Insurance. 

Fire  limits:  Cities  &  V.,  71;  Crimes,  660;  Iu- 

junc,  41;  Insur.,  289. 
Fires,  communicated,  liability  for:  Dam.,  50, 

408;  Neglig.,  87,  177. 
setting  out,  liability:  Neglig.,  14,  15,  47. 
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Fires,  liability  of  railway:  Railr.,  406-203, 

limited  liability :  Shipping,  49. 

accidental,  how  charged:  Eq.,  187. 

Fish  and  Fisheries.    I,  p.  965. 
Fixtures.    I,  p.  965. 

:  See,  also,  Estop.,  193;  LandL  &  T.,  122; 

Real  Prop.,  2-10;  Replev.,  71,  73;  Trover, 
44-48. 
Flooding,  flowage:  See  Waters. 
Forcible  Entry  and  Detainer;  Summary 
Proceedings  for  Reoovery  of  Land  in 
Other  Cases. 

I.  What  is  a  forcible  entry,  etc.    I,  p.  968. 
II.  Summary  proceedings  to  recover  pos- 
session in  other  cases;  when  they 
lie;    who   may    bring.      I,   p.   969; 
Landl.  &  T.,  124-184,  141,  148-148. 
IIL  The  complaint. 

(a)  In  forcible  entry  cases.    I,  p.  971. 

(b)  In  other  cases.    I,  p.  071. 
IV.  Process.    I,  p.  972. 

V.  Pleading ;  practice ;  evidence.  I,  p.  972. 
VI.  Judgment.    I,  p.  074. 
VII.  Appeal. 

(a)  In  general.    I,  p.  974. 

(b)  Actions  on  bonds.     I,  p.  975. 
instructions  to  jury  after  retiring :  Prac., 

147. 

costs:  Costs,  157. 

Foreclosure:    of    chattel    mortgage:    Chat 

Mortg.,  194-214 
of  mortgage,  in  chancery :  Mortg.,  480- 

800. 
of  mortgage,  under  power  of  sale :  Mortg., 

H01-911. 

of  vendor's  lien:  Vend.,  181, 183. 

appeals:  Appeal,  60-68. 

costs  on:  Costs,  191-300,  317,  288. 

exorbitant  decree,  sale  enjoined :  Injune , 

99. 

by  executors:  Est.  of  Dec,  286,  243. 

by  trustee:  Trusts,  201. 

Foreign  administrator:  Conf.  of  L.,  60,  61, 

68. 
Foreign  assignments:  Conf.  of  L.,  40-53. 
Foreign  corporations,  powers  of:  Const.,  150; 

Corp.,  175-189. 

bequest  to  sustained:  Wills,  296. 

may  sue  each  other  here:  Corp.,  325. 

jurisdiction  of  actions  against:  Jurisd., 

'.'4,25;  J.  P.,  44,45.  49. 
service  upon:  Process,  59-69;  J.  P.,  94; 

Prac,  819. 
presumption  that  officer  is  such  for  pur- 
pose of  service:  Ev.,  1494. 

acceptance  of  service :  Process,  88. 

-. —  removal  of  causes  by :  Courts,  204. 


I 


Foreign  executor;  due  appointment  here  pre- 
sumed: Courts,  67. 

claim  by,  before  probate  here:  Est.  of 

Dec,  192. 

suit  by,  on  note :  Est.  of  Dec.,  238,  335. 

bill  by  assignees  of:  Est.  of  Dec,  934. 

Foreign  guardian :  Conf.  of  L,,  71-74. 

Foreign  insurance  companies:  Insur.,  8-6,  13- 
17,20. 

service  on :  Process,  65  -67. 

jurisdiction  over:  J.  P.,  45. 

:  See  Foreign  Corporations. 

Foreign  judgments:  Const.,  691-70?;  Judgts., 
118,  119,  338.  260,  265,  266. 

upon  service  here,  bad :  Jurisd.,  130. 

proof  of:  Ev..  1109-1113. 

Foreign  language:  Guard..  135;  libel,  53. 

Foreign  money,  proof  of  value:  Ev.,  735. 

Foreign  probate:  Conf.  of  L,  65-67:  Est.  of 
Dec,  384;  Appeal.  357.  860;  Ev.,  1111, 
VoL  n.  p.  767;  Wills.  68.  67,  79,  188. 

Foreign  statutes:  Ev..  1061-1083. 

construction  adopted  with :  Statutes,  140- 

148. 

Foreign  torts :  Jurisd.,  3. 

Foreign  will,  allowance  here:  Wills,  89. 

Forest  products:  Tax..  172.  176,  185-188. 

Forfeiture;  when  excessive:  Const.,  131. 

in  equity:  Eq.,  151-157,  481 ;  Injune,  78, 

79. 

for  breach  of  condition:  Convey.,  211-830, 

845. 

for  breach  of  contract:  Contracts,  384. 

for  breach  of  stipulation:  Mortg.,  153, 198. 

of  compromise  agreement:  Pay.  &  Discb., 

110. 

of  estray  sold:  Animals,  22. 

of  franchises:  Banks,  64-80-  Const,  88, 

186,  187.  443-445;  Corp.,  378-288;  Plank  R, 
8, 16-31 ;  Quo  War.,  10-23, 06 ;  W  aiers,  43, 51. 

of  insurance:  Insur.,  111-331. 

of  lands  or  franchises  held  under  legisla- 
tive grant:  Pub.  Lands,  105. 

of  lease:  LandL  &  T.,  68,  148-160. 

of  membership:  Corp.,  158-163. 

of  note  left  in  escrow:  Contracts,  583. 

of  rights  obtained  by  paying  liquor-tax: 

Const,  107. 

of  rights  under  land  contract:  Spec  Perf., 

133-140,  144;  Vend.,  135-186. 

of  settler's  license:  Pub.  Lands,  131-124. 

of  stock:  Corp..  84,  156. 

conditions  of,  bow  limited:  Contracts,  369. 

condition   of,  discharged  by  extension : 

Contracts,  583. 

construction  against :  Contracts,  323. 

notice  otto  subcontractor:  Contracts,  416. 
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Forfeiture;  right  to  jury-trial:  Const,  88. 

waiver  of:  Instruc,  188;  Waiver,  8. 

Forgery:  Crimes,  416-450,  1056-1069;  Ev„  82, 
194,  388, 880, 681,  662,  682-700, 918-991 ;  Bills 
&  N.,  208;  Convey.,  20,  21;  Eq.,  41,  264, 
1048,  1059,  1060;  Error,  658;  Mortg.,  85,  86, 
428,  518;  Record.,  115. 

Form  of  action :  Actions,  50-65. 

Former  adjudication :  See  Res  Adjudicate. 

Former  conviction  or  acquittal :  Crimes,  1009- 
1020. 

Former  jeopardy:  Crimes,  1005-1008. 

Fowling:  Waters,  116. 

Fraction  of  day :  Time,  1,  2. 

Franchise,  meaning  of  term:  Words  &  Pbr., 
110-114. 

electoral:  Const,  864-372. 

mortgage  of:  Plank  R.,  81-34. 

sale  of,  on  execution :  Plank  R,  85-87. 

purchasers'  rights:  Railr.,  44,  46. 

usurpation  of:  Quo  War.,  23,  38)  36,  96. 

who  liable  for  use :  Agency,.8. 

expiration  of:  Waters,  60,  51. 

forfeiture  of:  See  Forfeiture. 

Brand. 

L  Fraud  in  general. 

(a)  What  constitutes  fraud.  I,  p.  976. 

(b)  False  representations.    I,  p.  977. 

(c)  Evidence;  presumptions;  burden 

of  proof ;  questions  of  fact.    I, 
p.  978. 

(d)  Effect  of  fraud;   who  can  com- 

plain.   I,  p.  980. 
IL  Fraudulent  conveyances. 

(a)  What  fraudulent 

1.  In  general    I,  p.  980. 

2.  Knowledge  of  grantee.     I, 

p.  982. 

8.  Change    of   possession.      I, 
p.  988. 

4.  Preferences.    I,  p.  988. 
-  5.  Voluntary  conveyances;  con- 
sideration.   I,  p.  984. 

6.  Exempt  property.    I,  p.  985. 

7.  Relationship.    I,  p.  986. 

(b)  Who  may  have  relief.    I,  p.  987. 
(o)  Mode  of  relief;  against  whom.  I, 

p.  988. 
(d)  Evidence;  burden  of  proof;  court 
and  jury.    I,  p.  989. 
HL  Punishment  of  fraudulent  debtors. 

(a)  Jurisdiction;  nature  of  the  pro- 

ceedings.   I,  p.  992. 

(b)  Affidavit  for  warrant  of  arrest  I, 

p.  993. 

(c)  Practice;  miscellaneous  matters. 

I,  p.  99a 


Fraud  (continued). 

in  assignment  for  creditors :  Assign' t,  124- 

isa 

as  to  notes:  Bills  &  N.,  207-212,  281-236, 

808,  312,  888,  834. 

as  to  indorsement:  Bills  &  N.,  178,  £81. 

in  case  of  chattel  mortgage :  Chat.  Mortg., 

66,  65,  95;  Relig.  Soc..  19;  Replev.,  163. 
in  contracts:  Contracts,  118,  114,  122- 

124. 
— —  as  ground  of  rescission:  Contracts,  598, 

597,  698,  610-620,  624. 
in  contracts  to  convey:  Spec.  Pert.,  81; 

Vend.,  66-78. 

in  conveyances:  Convey.,  16,  17.  21,  26. 

in  sales:  Sales,  105-110,  212-216,  802. 

showing  sale  to  be  fraudulent:  Replev., 

280,  284;  Trover,  156,  162. 

in  cases  of  insurance:  Insur.,  175,  817, 

825,  885. 

in  making  partition:  Partition,  58-60. 

in  procuring  conveyance  of  homestead : 

Homestead,  97. 

in  procuring  marriage:  Divorce,  101-104. 

in  obtaining  surety :  Suretyship,  33,  34. 

in  settlement:  Pay.  &  Disch.,  180,  131. 

in  confessing  judgment:  Suretyship,  51. 

in  obtaining  priority :  Mortg.,  201, 203, 201. 

in  judgment:  Trover,  160. 

of  agent:  Agency,  127,  128,  148;  Plead., 

230,527. 

of  attorney:  Attfy,  88,  50-68,  60. 

of  administrator:  Est  of  Dec,  882. 

—  at  administrator's  sale:  Est  of  Dec.,  806- 
808. 

at  execution  sale:  Executions,  223,  224. 

at  tax  sale :  Tax.,  616,  617. 

trust  resulting  from:  Trusts,  77-81. 

as  ground  of  equitable  relief:  Eq.,  208- 

284,  288,  261-294. 
as  ground  for  relief  against  judgment : 

Eq.,  508,  610,  515,  517. 
allegations  of :  Eq.,  888-840;  Plead.,  228- 

280,  527-584. 
Frauds,  statute  of:  See  Statute  of  Frauds. 
Fraudulent  concealment,  to  prevent  bar:  Lini. 

of  Ac,  41-44 
Fraudulent  conveyances:  Fraud,  75-268. 
son's  conveyance  to  father:  Parent  &Ch., 

62. 
setting  aside  after  grantor's  death :  Est 

of  Dec.,  246-253;  Eq.,  202,  203. 
:  See   BiUa  in  Aid  of  Execution;  Cred- 
itor's Bill. 
Fraudulent  debtor's  act:  Fraud,  264-290. 
Fraudulent    representations:    Fraud,    15-37; 

Sales,  112-183;  Vend.,  76-99. 
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Freight:  Carriers,  94-99;  Liens,  128;  Shipping, 
38,  84. 

Fugitives  from  justice:  Crimes,  768, 1426-1481 ; 
Counties,  115. 

Funeral  expenses:  Est.  of  Dec,  16S,  166. 

Game:  Const,  683;  Crimes,  666. 

Gambling  contracts :  Assumpsit,  48,  44 ;  Con- 
tracts, 280-290;  Instruc,  275,  276. 

Gaming:   Crimes,  591-598;    Words   &  Par., 
119-121. 

Garnishment. 

I.  In  general ;  jurisdiction.    I,  p.  994. 
n.  Who  subject  to;  what  reached  by.    I, 

p.  995. 
HL  Liability  of  garnishee.    I,  p.  998. 
IV.  Procedure. 

(a)  The  affidavit.    I,  p.  999. 

(b)  The  writ  or  summons.    I,  p.  999. 

(c)  Answer  of  garnishee.    I,  p.  1000. 

(d)  Subsequent  proceedings.    I, 

p.  1001. 

(e)  Receivers.    I,  p.  1002. 

(f)  Discontinuance;     discharge.      I, 

p.  1002. 

(g)  Judgment     and     execution.    I, 

p.  1003. 
(h)  Review.    I,  p.  1004. 
V.  Effect  of  proceedings.    I,  p.  1005. 

costs:  Costs,  802-805,  56. 

Gas  Companies.    I,  p.  1006. 

:  Quo  War.,  21. 

General  average :  Shipping,  85-41. 

General  issue:  Plead.,  821-856. 

:  See,  also,  Insur.,  808;  J.  P.,  216-220; 

Libel,  103;    Replev.,  250-264;    Sales,    247; 

Slander,  89,  40,  64,  55,  59-68;  Tresp.,  72-76, 

120-128;  Trover,  126-181. 
what  admits  or  waives:  Plead.,  626-689; 

J.  P.,  216. 
notice  under,  of  special  defence :  Plead., 

857-867. 
Gifts. 

L  In  general ;  what  constitutes ;  evidence. 

I,  p.  1006. 
IL  Delivery;  appropriation.    I,  p.  1008. 

TTT.  Acceptance;  revocation.    I,  p.  1008. 
—  between  husband  and  wife:  Huab.  &  W., 

44-55. 
note  delivered  to  priest,  whether  gift  or 

bequest:  Instruc,  203. 
Gold  premium:  Ev.,   1312;  Mortg.,  123;  Pay. 

&  Disch.,  29,  80;  Sales,  27;  Shipping,  7. 
Good  cause:  Contracts,  28;  J.  P.,  315. 
Good  reputation,  evidence  of:  Crimes,  1194- 

1197;  Ev.,  859-868. 
Good  will:  Injunc,   89;  Trade-marks,   4,  5; 

Words  &  Phr.,  129. 


Goods  sold  and  delivered :  Assumpsit,  144-146 ; 

Plead.,  142-152. 
Governor;  powers,  etc.,  of:  Const.,  486,  488. 

no  mandamus  to:  Mandam.,  124,  125,  132. 

pardons  by:  Crimes,  1482,  1433. 

power  to  remove  officers :  Offic,  26,  27. 

cannot  limit  appointment:  Offic,  42. 

Governor  and  judges:   Agency,  105;  Aliens, 

2 ;  Cities  &  V. ,  260, 262,  268,  278, 294 ;  Const., 

515,  516:  Dedication,  87-89;  Est.  of  Dec., 

468,  479;  Estop.,  7;  Ev.,  801;  Pub.  Lands, 

18-26. 
Grade  of  offence :  Crimes,  90-96. 
Grade  of  streets :  Cities  &  V.,  60,  283,  405,  416; 

Tresp.,  57. 
Grading,  contracts  for:  Contracts,  110,  111, 

883,428-427. 
streets  and  alleys:  Cities  &  V.,  248-250, 

258. 
Grand  jury:  Crimes,  2,  762-765,  868. 
Grants  of  land,  congressional:   Pub.  Lands, 

91-169. 
Guaranty. 
I.  In  general. 

(a)  What    constitutes;    validity.      I, 

p.  1009. 

(b)  Construction.    I,  p.  1009. 

(c)  Assignment    I,  p.  1011. 
n.  Rights  of  parties  inter  se. 

(a)  In  general.    I,  p.  1011. 

(b)  Demand  and  notice.    I,  p.  1018. 

(c)  Discharge.    I,  p.  1018. 

by  national  bank :  Banks,  12. 

by  bank  president :  Banks,  46. 

of    land- warrant,    recovery 

Lands,  46. 
Guardianship, 

L  In  general.    I,  p.  1014. 
Dl  Appointment. 

(a)  For  minors.    L  p.  1014. 

(b)  For  incompetents.    I,  p.  1016. 

(c)  Of  guardians  ad  litem.  I, 

p.  1016. 

(d)  Bonds.    I,  p.  1016. 

IIL  Rights,  etc.,  of  guardians.    I,  p.  1017. 
IV.  Rights,  etc,  of  wards.    I,  p.  1018. 
V.  Actions  by  and    against  guardians. 

L  p.  1019. 
VL  Sales  and  mortgages. 

(a)  In  general    I,  p.  1020. 

(b)  Petition  and  hearing.    I,  p.  1020. 

(c)  Bond  and  oath.    I,  p.  1021. 

(d)  Notice;  publication.    I,  p.  1021. 

(e)  Conduct  of  sale ;  report  and  con- 

firmation; deed.    I,  p.  1022. 

(f)  Irregularities;  rights  of  purchas- 

ers; limitations.    I,  p.  1028. 
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Guardianship  (continued). 

YIL  Accounting;  compensation.    I, 
p.  1028. 

VIII.  Distribution  of  assets ;  termination  of 
guardianship.     I,  p.  1025. 
Guardians  ad  litem:  Guard.,  42-44,  74-76;  Eq., 

906. 
Guardian's   bond:    Guard.,    45-66,    123-128; 

Suretyship,  21. 
Guest,  who  deemed:  Innkeepers,  1,  7. 
Guilty  knowledge:   Crimes,  450,  1025,  1026, 

1102. 
Guilty,  plea  of:  Crimes,  870-888,  886. 
Habeas  Corpus. 

I.  Jurisdiction.    I,  p.  1025. 
H.  When   granted  or  denied;  when  the 
proper  remedy.    I,  p.  1025. 

III.  Practice,  evidence,  etc.    I,  p.  1026. 

for  person  drafted:  Courts,  149. 

Half,  meaning  of  term :  Words  &  Phr.,  185. 
Hallucinations,  evidence  of:  Ev.,  54. 
Handwriting,  evidence  as  to:  Ev.,  682-700. 
Harbor-master:  Shipping,  8-5. 
Harbors:  Shipping,  8-5;  Waters,  61;  Words 

&  Phr.,  186. 
Head-notes:  Const,  172,  711. 
Health:  See  Board  of  Health. 
Hearing;  by  claims  commissioners:  Est.  of 

Deo.,  227,  22a 

in  equity:  Eq.,  1256-1259. 

of  application  for  leave  to  sell:  Guard.,  120. 

on  mandamus:  Mandam.,  278-290. 

notice  of:  See  Notice  of  Hearing. 

Hearsay :  Ev.,  150-258 ;  Crimes,  500 ;  Error,  887. 
Heirs,  meaning  of  term :  Words  &  Phr.,  188- 

148;  Convey.,  276,  277;  Wills,  223-229. 
—  when  deed  need  not  name:  Convey.,  275. 

deed  from  joint  heir:  Convey.,  274. 

rights  of  by  descent:  Est.  of  Dec.,  488, 

440,  452-474. 
— —  right  to  possession,  etc. :  Est.  of  Deo.,  105, 

106,  109,  118, 118-122. 

ejectment  by:  Eject.,  80-84. 

advancement  to :  Est.  of  Dec.,  427. 

conveyances  by,  before  administration: 

Est.  of  Dec.,  64. 
voluntary  settlement  by:  Est.  of  Deo., 

410-413. 

when  interest  of  ceases :  Est.  of  Dec. ,  415. 

distribution  and  assignment :  Est.  of  Deo. , 

419-423. 

partition  among:  See  Partition. 

when  cannot  sue :  Parties,  54 

Heretofore:  Words  &  Phr.,  149. 

High  schools:  Schools,  74-76. 

Highway  crossings  over  railroads :  Railr.,  272- 

290. 


Highway  orders:  Highways,  188,  189;   Han- 
dam.,  271 ;  Town.,  51. 
Highways. 

L  What  are;  boundaries.    I,  p.  1027. 
H.  Establishment  by  user.    I,  p.  1027. 
HL  Proceedings  to  open  or  widen. 

(a)  General  matters.    I,  p.  1028. 

(b)  Notices.    I,  p.  1029. 

(c)  Damages.    I,  p.  1081. 
IV.  Discontinuance. 

(a)  General  matters.    I,  p.  1081. 

(b)  Notices.    I,  p.  1082. 

(c)  Discontinuance  by  non-user.    I, 

p.  1032. 
V.  Re-establishment    I,  p.  1082. 
VL  Bridges.    I,  p.  1032. 
VH.  State  roads.    I,  p.  1083. 
Yin.  Powers,  duties  and  liabilities  of  b  gh- 
way  officers.    I,  p.  1084. 
IX  Taxes  and  assessments.    I,  p.  1085. 
X.  Funds  and  orders.    I,  p.  1086. 
XI.  Bights  in;    use    of    highways.     I, 

p.  1036. 
XH.  Encroachments;  obstructions.   I, 

p.  1087. 
XHL  Actions  for  injuries  to  highways,  etc. 

I,  p.  1088. 
XIV.  Liability  for  defective  highways.    L 

p.  1088. 
XV.  Appeals  to  township  board.  L  p.  1041. 
XVI.  Laying  out  private  ways.    I,  p.  1042. 

boundaries  on:  Convey.,  287-289. 

building,  etc.,  by  railroads:  Const.,  68. 

collision  on,  negligence:  Neglig.,  160, 161. 

obstruction  of:  Crimes,  662,  668;  Nui- 
sance, 7-20;  Dam.,  47,  64,  264;  Plead.,  625, 
579. 

dedication  of:  See  Dedication. 

injunction  against  opening  or  obstruct- 
ing: In junc.,  49-55. 

trespass  on,  by  overseer:  Tresp.,  70,  88. 

Hiring :  Bailment,  5-10 ;  Contracts,  60 ;  Crimes, 

70,  71,  286;  Master  &  Serv.,  6-10. 
Holidays:  See  Legal  Holidays. 
Homestead. 

L  Nature  and  extent  of  the  exemption. 

I,  p.  1043. 
H.  Location  and  selection.    I,  p.  1045. 
in.  Abandonment ;  waiver.    I,  p.  1046. 
IV.  Conveyances   and    encumbrances.      I, 

p.  1047. 
V.  Assertion  and  protection.    I,  p.  1049. 

allegations  in  bill  to  protect:  Eq.,  825-828. 

ante-mortem  conveyance:  Est  of  Dec, 

252. 

entries,  of  public  lands :  Pub.  Lands, 

38-42. 
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Homestead  (continued). 

mortgage  of,  by  administrator :  Est.  of 

Dec.,  842. 

mortgage  omitting  homestead,  reforma- 
tion: Mortg.,  146. 

as  affecting  specific  performance :  Spec. 

Pert.,  92-06. 

Homicide:  Crimes,  102-145;  Words  &  Phr., 
151. 

in  defence  of  self,  etc. :  Crimea,  85-60. 

Horse-racing:  Crimes,  591,  592,  594. 

Horse-stealing:  Crimes,  308-811. 

Hotel-keepers :  See  Innkeepers. 

House  of  correction :  Crimes,  1894-1409. 

House  of  ill-fame:  Crimes,  566-572,  488. 

Husband  and  Wife. 

L  Mutual  rights  and  liabilities. 

(a)  Mutual     property     rights.    I, 

p.  1050. 

(b)  Contracts,  gifts  and  conveyances 

between.    I,  p.  1052. 

(c)  Remedies    by   one   against    the 

other.    I,  p.  1054. 

(d)  Liability  of  each  for  acts,  con- 

tracts and  debts  of  the  other; 
family  expenses.    L  p.  1055. 

(e)  Agency  of  the  one  for  the  other. 

I,  p.  1057;  Agency,  67,  128, 158. 
H.  Powers,  rights  and  liabilities  of  mar- 
ried woman  with  reference  to 
third  persons. 

(a)  Conveyances,      mortgages      and 

bonds.    I,  p.  1056. 

(b)  Power  of  married  women  to  con- 

tract, carry  on  business,  etc. ; 
limitations;    consideration.    L 
p.  1059. 
HL  Actions  by  and  against.    L  p.  1062. 

—  acknowledgment  by  wife:  Convey.,  90- 
100. 

—  admissions  by  one,  when  bind  other:  Ev., 
496-481. 

coercion  by  husband :  Crimes,  4. 

competency  as  witnesses:  Ev.,  1764-1772; 

Crimes.  1147-1153. 
——privileged  communications:   Ev.,   1778- 

1779. 
coverture  no  disability:  Lim.  of  Ac.,  76, 

79. 
— —  demand  by  husband  on  bond  to  wife: 

Suretyship,  41. 
husband's  right  to  administer:  Est*   of 

Dec.  8,  4,  12. 
— —  conveyances  between:    Fraud,   129-182, 

189-144,  159-168,  242-248. 
— —  homestead  rights  of:  See  Homestead. 

—  liability  of  infant  husband :  Infants,  14. 


Husband  and  Wife  (continued). 

stipulation  for  separation :  Wills,  299. 

wife  may  sue  solely  for  slander:  Slander, 

14. 

:  See  Divorce;  Marriage. 

Ice.    L  p.  1068. 

breach  of  contract  to  furnish:  Bills  ft  N., 

286;  Contracts,  552,  558. 

removal  from  sidewalk:  Cities  &  V.,  81, 

82. 

Idem  sonans :  Name,  6-11. 

Identification,  evidence  for:  Ev.,  84,  89-98; 
Crimes,  1098. 

Identity;  presumption  of :  Ev.,  1502-1513. 

of  corporate  existence:  Corp.,  25-29;  In- 

struo.,  226. 

of  defendant:  Crimes,  1089-1093. 

of  lands,  how  shown:  Ev.,  811,  812. 

of  grantors:  Convey.,  88,  VoL  D,  p.  766. 

Illegal  consideration:  Bills  ft  N.,  42-48;  Con- 
tracts, 220-280. 

Illegal  contracts:  Contracts,  231-803. 

Impeachment  of  witnesses:  Ev.,  1886-1904. 

Implied  agreements :  Contracts,  81-1 1 1 ;  Corp., 
190;  Instruc,  194;  Parent  ft  Ch.,  85,  86; 
Relig.  Soc.,  SO;  Words  ft  Phr.,  48. 

to  allow  interest:  Eq.,  141. 

to  pay  for  officer's  services:  Offic,  258, 

255. 

cities  incapable  of:  Cities  &  V.,  153-156. 

Implied  trust:  Trusts,  45-48. 

Implied  warranties :  Sales,'  142-154 

Impossibility  of  performance:  Contracts,  491- 
496. 

Impounding:  See  Animals. 

Imprisonment:  Bail,  82;  Capias  ad  Respon- 
dendum; Const.,  60-68,  165;  Executions, 
1,  2;  Fraud,  264-290. 

release  of  insolvent:  Poor,  11. 

under  sentence:  Crimes,  989-996,   1001, 

1887-1846. 

place  of:  Crimes,  997, 1295, 1898-1414. 

as  ground  for  divorce:  Divorce,  100. 

Improvements,  by  state:  Const,  425-434. 

by  cities,  etc.:   Cities   ft  V.,   163-253; 

Words  ft  Phr.,  178,  298. 

of  navigation :  Waters,  21-41. 

recovery  of  value:  Eject,  225-248. 

under    fraudulent   tax-purchase:   Tax., 

616. 

under  title  fraudulently  obtained :  Acces- 
sion, 2. 

against  occupant's  equities:  Eq.,  150. 

lien  for :  Liens,  87-80. 

on  wife's  land:  Hush  ft  W.,  112-115. 

by  co-tenant :  Partition,*  65. 

by  wife  of  co-tenant:  Tenants  in  Com,,  7. 
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Improvements,   by  life-tenant:   Tenants   for 

Life,  4. 

by  vendee:  Spec.  Perf.,  57,  110,  195. 

by  vendee's  husband:  Spec  Perf.,  118. 

by  tenant:  Landl.  &  T.,  88,  132. 

Inadequacy  of  price:  Executions,   224,  286; 

Fraud,  284-239;  Mortg.,  742-744,  748,  750, 

864;  Spec.  Perf.,  38-85. 
Incest:  Crimes,  526-582,  1877. 
Indebitatus  assumpsit:  Plead.,  100,  181,  141. 

:  See  Assumpsit. 

Indemnity:  Chat.   Mortg.,  7,  25;  Contracts, 

409-412;  Estop.,  151. 

several  as  well  as  joint:  Contracts,  894. 

mortgage  by  administrator :  Chat.  Mortg., 

28. 

to  retiring  partner:  Partnership,  148-150. 

of  surety :  Suretyship,  180. 

to  attorney:  Att'y,  46-49.. 

sheriff  entitled  to  bond  of :  Offic,  134, 185. 

deputy  may  compel:  Offio.,  98. 

question  irrelevant:  Replev.,  291. 

Indians:  Marriage,  31;  Pub.  Lands,  170-175; 

Treaties,  9-18. 
Indictment:  Const.,  110,  111 ;  Crimes,  766-887, 

662,  663,  679,  680. 

:  See,  generally,  Informations. 

Indorsees:  Bills  &  N.,  169-229. 

Indorsement,  contract  of:  Bills  &  N.,  141, 142. 

made  at  trial :  Bills  &  N.,  58. 

blank:  Bills  &  N.,  54,  252. 

striking  out:  Bills  &  N.,  56. 

changing:  Bills  &  N.,  57. 

for  collection:  Agency,  48;  Bills  &  N., 

65,  56,  245. 

of  guaranty:  Bills  &  N.,  59,  60,  255,  261. 

by  one  not  a  party :  Bills  &  N.,  61. 

of  non-negotiable  paper:  Bills  &  N.,  64. 

proof  of:  Bills  &  N.,  66,  276,  294,  205. 

showiDg  consideration:  Bills*  N.,  826, 827. 

of  payment:  Bills  &  N.,  72;  Lim.  of  Ac., 

168, 165,"  166;  Pay.  &  Disch.,  69. 

fraudulently  procured:  Bills  <Sfe  N.,  281. 

obtaining  by  false  pretences:  Crimes,  874, 

875. 

as  security  for  costs:  Costs,  889,  340. 

— —  of  acceptance  of  service :  Process,  88. 
of  authority  to  serve  summons:  J.  P., 

87,  88. 

of  certificate  of  service:  Process,  78. 

of  levy:  Executions,  188-192. 

of  witnesses'  names:  Crimes,  917-920. 

Indorsers:  Bills  &  N„  141-161,  353. 

—  presentment  to  charge:  Bills  &  N.,  98. 

notice  to:  Bills  &  N.,  99-122. 

liability  of,  parol  evidence  to  vary :  Bills 

&  N.,  846,  348,  849,  II,  p.  765. 


Indorsers,  successive:  Bills  &  N.,  154. 165,  849. 

release  by  alteration :  Alt.  of  Inst.,  10, 11, 

16. 

consent  to  alteration :  Alt  of  Inst. .  19,  20. 

form  of  judgment:  Bills  &  N„  357-862. 

Infants. 

I.  Privileges  and  disabilities  generally.    I, 

p.  1064. 
II.  Contracts  of  infants. 

(a)  Validity  and  effect.    I,  p.  1064. 

(b)  Affirmance  or  avoidance. 

1.  Power.    I,  p.  1065. 

2.  What  constitutes.  I,  p.  1066. 
8.  Effect.    I,  p.  1067. 

HL  Suits  by  and  against  infants. 

(a)  General  matters.    I,  p.  1067. 

(b)  Infants    as   parties;    discontinu- 

ance;    how    represented.      I, 
p.  1068. 

(c)  Protection  by  courts.    I,  p.  1069. 
Belling  liquor  to:  Crimes,  619-622. 

:  See  Children. 

Inferior  courts:  Jurisd.,  78-88. 
Informations:  Const,  110,  111;  Crimes,  766- 

889. 

for  aiding  prisoner's  escape:  Crimes,  479. 

for  arson :  Crimes,  227. 

for   attempt    to  murder    by  poisoning: 

Crimes,  184. 
for  attempt  to  kill  and  murder:  Crimes, 

185. 

for  bigamy :  Crimes,  506-608. 

for  burglary    and    statutory    breakings, 

etc.:  Crimes,  248,  255-265. 

for  conspiracy :  Crimes,  898-414. 

for  counterfeiting  bank-bills:  Crimes,  430, 

481,  455. 

for  embezzlement:  Crimes,  885-341. 

for  exposing  ohild :  Crimes,  519,  520. 

for  forgery:  Crimes,  435-488. 

for  forging    and    uttering    bond,    etc. : 

Crimes,  434. 

for  incest:  Crimes,  529. 

for  keeping  house  of  ill-fame:   Crimes, 

567. 

for  larceny :  Crimes,  295-801,  304-311. 

for  letting  house  to  be  used  for  prostitu- 
tion: Crimes,  568. 
for  lewd,  etc.,  cohabitation:  Crimes,  563- 

565. 

for  libel :  Crimes,  574.- 

for  malicious  destruction :  Crimes,  354. 

for  manslaughter  by  abortion:  Crimes, 

219,  220,  815,  816. 

for  murder:  Crimes,  136-139. 

for   non-performance    of    official   duty : 

Crimes,  581. 
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Informations;  for  nuisance:  Crimes,  651-655. 

for  obstructing  officer:  Crimes,  476a. 

for  obtaining  goods,  etc.,  by  false  pre- 
tences: Crimes.  "377-883,  391. 

for  perjury:  Crimes,  460-471. 

for  publishing  obscene  paper:    Crimes, 

573. 
for  receiving  and  concealing  stolen  goods : 

Crimes,  844-346. 
for  refusing  to  administer  oath  to  person 

offering  to  vote :  Crimes,  582-584. 

for  resisting  officer:  Crimes,  477,  478. 

for  robbery :  Crimes,  182. 

for  statutory  burnings,  etc :  Crimes,  282- 

236,  239-241. 
for  unlawful  sales  of  liquor:  Crimes,  598, 

615-617. 
for  unlawfully  disinterring  human  body: 

Crimes,  578,  579. 

for   uttering  and   publishing   forgery: 

Crimes,  482,  438,  489. 

for  violating  laws  against  counterfeiting : 

Crimes,  429,  451,  452. 

motion  to  quash :  Crimes,  859-868,  I960. 

in  chancery :  Eq.,  615,  751,  752. 

in  quo  warranto:  Quo  War.,  28-85. 

Inheritance:  See  Estates  of  Decedents. 
Initials:  Affid.,  17;  Elections,  41;  Error,  688; 

Judg.,  268;  J.  P.,  265;  Mortg.,  568;  Beplev.. 

257. 
Injunction  bonds:  Injunc,  185-148. 
Injunctions. 

I.  Jurisdiction.    I,  p.  1069. 
EL  In  what  cases  granted. 

(a)  General  principles.    I,  p.  1070. 

(b)  Absence  of  remedy  at  law;  ir- 

reparable injury;  interference 
with  property  rights ;  trespass ; 
waste.    I,  p.  1071. 

(c)  Breach  of  contract;  forfeiture. 

I,  p.  1074. 

(d)  Actions  at  law.    I,  p.  1075. 

(e)  Judgments  and  executions.    I, 

p.  1076. 
m.  Pleadings.    I,  p.  1077. 
IV.  Practice.    I,  p.  1077. 
V.  Dissolution.    I,  p.  1078. 
VI.  Injunction  bonds.    I,  p.  1078. 
VIL  Breach  of  injunction.    I,  p.  1079. 

against  banks :  Banks,  69-78. 

against  dissolution   of  school   district: 

Schools,  18,  17. 

against  nuisances:  Nuisance,  80-35,  49- 

63. 

—  against  opposition  omnibus  line:  Spec. 
Perf.,  84. 

against  taking  toll:  Plank  R.,  14. 


Injunctions  (continued). 

against  use  of  trade-name:  Trade-marks, 

5,6. 

as  to  flow  of -water,  erection  and  main- 
tenance of  dams,  etc.:  Waters,  121,  127, 
128,  140,  167-174 

of  local  assessments:  Cities  &  V.,  251- 

237. 

of  sale  for  taxes:  Tax.,  607-666. 

of  suit  on  replevin  bond :  Replev.,  202, 

203. 

—  to  restrain  use  of  land  by  railroad :  Rath-., 
187. 

appeals:  Appeal,  69-75. 

receiverships  in:  Receivers,  6,  25,  39. 

Innkeepers.    I,  p.  1080;  Trover,  68. 
Innocence,  presumption  of:  Ev.,  1514-1517. 
Innuendo;  in  declaration:  Libel,  57,  68,  61, 63; 
Slander,  19. 

in  indictment:  Crimes,  786. 

Inquest;  of  damages:  Dam.,  479-497. 

unnecessary,  to  escheat:  Est.   of  Dec., 

478. 

Insane  Persons.    I,  p.  1081. 

contract  to  pay  for  care  of,  in  asylum, 

how  terminated :  Contracts,  585. 

Insanity :  See  Insane  Persons. 

as  affecting  capacity  to  contract :  Con- 
tracts, 2-6. 

as  invalidating  deeds,  etc :  Convey.,  5-9; 

Eq.,  249. 

as  a  defence :  Crimes,  5-7,  12-17. 

burden  of  proof  of:  Crimes,  1215, 1216. 

evidence  of:  Crimes,  1045;  Ev.,  285,  286; 

Insane  Persons,  1-3. 

opinion  as  to:  Ev.,  68,  629,  636. 

—  immaterial  rulings  as  to:  Error,  103. 

of  testator:  Wills,  17-33,  116-156. 

Insolvency ;  of  bank :  Banks,  64-81. 

of  corporation :  Corp,  284-806. 

evidence  to  show:  Trover,  168. 

foreign  insolvency:  Conf.  of  L.,  49. 

foreign  discharge:  Conf.  of  L.,  4a 

insolvent  estates:  Est.  of  Dec,  136-188. 

Insolvent,  discharge  of:  Poor,  11. 
Inspection  of  corporate  books  by  corporator: 

Mandam.,  227,  228. 

Inspectors  of  election,  liability  of:  Offia,  116. 

refusing  to  administer  oath :  Crimes,  582- 

684. 

Instalments,  further  decree  upon:  Mortg., 
774-778. 

mortgage  payable  in,  statutory  foreclos- 
ure: Mortg.,  815,  817-819,  865,  879-885. 

excessive  sale:  Chat.  Mortg.,   208,  807; 

Dam.,  327,  328. 

interest  payable  by:  Interest,  58. 
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Instructions. 

Insurance  (continued). 

L  Form  and  method  of  giving.    I,  p.  1081. 

IV.  The  contract  (continued). 

II.  Duty  to  instruct ;  refusal ;  modification. 

(c)  Surrender  and   cancellation.    I, 

I,  p.  1083. 

p.  1106. 

III.  Subject-matter  of  instructions. 

(d)  Avoidance  and  forfeiture. 

(a)  In  general;  misleading   and  er- 

1. In  general.    I,  p.  1107. 

roneous;    effect  of  error.     I, 

2.  Non-payment  of  premiums. 

p.  1086. 

I,  p.  1108. 

(h)  Stating  the  issues.    I,  p.  1087. 

8.  Non-payment      of      assess- 

IV. Pertinency  to  issues  and  evidence. 

ments:  who  liable  to  pay; 

(a)  In  general.    I,  p.  1088. 

notice.    I,  p.  1109. 

(b)  As  to  questions  of  fact. 

4.  Warranties  and  representa- 

1. Generally.    I,  p.  1089. 

tions.    I,  p.  1110. 

2.  Weight,  effect,  tendency  and 

5.  Concealment;  omissions.    I, 

credibility  of  evidence.    I, 

p.  1112. 

p.  1094. 

6.  Other  insurance.    I,  p.  1118. 

(c)  As  to  the  effect  of  written  instru- 

7. Vacancy    of    premises;    in- 

ments.   I,  p.  1090. 

crease  or  alteration  of  risk ; 

(d)  Construction;  conflicting  instruc- 

alienation or  change  of  in- 

tions.   I,  p.  1096. 

terest;  levies.   I,  p.  1114. 

(e)  Duty  of  jury  to  follow.  I,  p.  1098. 

8.  Suicide;    death     in    conse- 

(f) What  errors  may  be  cured  by  in- 

quence of  unlawful  act  or 

structions.    I,  p.  1098. 

of  design.    I,  p.  1116. 

additional:  Prac,  146-148. 

(e)  Waiver  of    conditions,   eta    I, 

— —  what  errors  cured  by  instructions:  Error, 

p.  1116. 

600-605. 

(f)  Renewal;  revivor.    I,  p.  1117. 

objections  to,  not  to  be  first  made  on 

(g)  What  losses   covered;   contribu- 

error: Error,  408-411.  425,  427. 

tion  ;  abandonment    I,  p.  1118. 

presumptions  in  favor  of  charge:  Error, 

(h)  Notice    and   proof    of    loss.    I, 

645-061. 

p.  1119. 

— -  erroneous  instructions,  when  not  ground 

(i)  Actions  on  policies. 

for  reversal :  Error,  557-587. 

1.  Right  of  action ;  limitations; 

exceptions  to :  See  Exceptions. 

defences.     I,  p.  1120. 

:  See  Alt  of  Inst,  5;  Assault  &  B., 39-46; 

2.  Who  may  sue.    I,  p.  1121. 

Crimes,   938-961;   Dam.,   896-404;   Est.   of 

8.  Pleading  and  evidence;  in- 

Dec., 405;  Fore.  Ent,  etc.,  80,  81;  Railr., 

structions.    I,  p.  1122. 

181;  Replev.,  305-309;  Seduction,  17,  18; 

V,  Authority  of  agents.    I,  p.  1125. 

Slander,  68,  69;  Tresp.,  96-99,  126;  Trover, 

reformation  of  policy:  Eq.,  826. 

169-175. 

organization,  etc.,  of  companies:  Const, 

Insurance. 

565-568. 

L  Statutory  provisions.    I,  p.  1099. 

taxation  of  companies:  Tax.,  140,  141. 

II.  Power  to  do  business ;  dissolution.    I, 

burning   of  insured    property:  Crimes, 

p.  1100. 

287-248,  1025,  1049-1051. 

DX  Insurable  interest;  who  may  procure 

—  unlawfully  soliciting  insurance:  Crimes, 

insurance.    I,  p.  1101. 

587-690. 

IV.  The  contract ;  application  and  policy  or 

Insurance  bureau:  Const,  564,  648. 

certificate. 

Intent,  criminal :  Crimes,  7,  8,  18-29. 

(a)  In  general. 

testimony  as  to:  Ev.,  898. 

v              1.  The  contract    I,  p.  1101. 

as  governing  construction:  Statutes,  28- 

2.  The  application.    I,  p.  1108. 

53. 

8.  The    policy;    construction; 

Interest. 

proof.    I,  p.  1104. 

L  Lawful  interest 

4.  Beneficiary  certificate;  who 

(a)  In   general;    when  allowed.     I, 

entitled  to  share  in  fund. 

p.  1128. 

I,  p.  1105. 

(b)  Who    chargeable    with    interest 

(b)  Assignment  and  subrogation.    I, 

I,  p.  1130. 

p.  1106. 

(c)  Interest  upon  interest    I,  p.  1180. 
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Interest  (continued). 

I.  Lawful  interest  (continued). 

(d)  Rate  of  interest.     I,  p.  1181. 

(e)  When  interest  commences  to  run. 

I.  p.  1182. 

(f)  What  will  stop  interest.    I,  p.  1183. 
U.  Usury. 

(a)  What   constitutes;   evidence.     I, 

p.  1188. 

(b)  Effect   of   usury;    remedies;    de- 

fences; penalties.     I,  p.  1138. 

(c)  Third  parties  as  affected  by.    I, 

p.  1184. 
agreements  for  higher  interest:  Mortg., 

182-187. 
as  damages:  Dam.,  105-114,  221,  227,  267, 

258,  295,  209,  300,  804,  808. 
insignificant  excess  overlooked :  Judgts., 

44. 
on  sales  of  swamp  lands,  counties'  right 

to:  Const.,  196. 

upon  delinquent  taxes:  Tax.,  405-410. 

Interest;  when  disqualifies:  Courts,  101-165; 

J.  P.,  11-14; Schools,  80, 55,  56;Town.,  87-90; 

Wills.  69. 

as  disqualifying  witness:  Ev.,  1685-1707. 

as  affecting  credibility:  Ev.,  1811,  1812; 

Instruc,  266. 

to  avoid  purchase:  Est.  of  Dec,  801-806. 

insurable  interest:  Insur.,  24-88. 

Interlocutory  decrees  and  orders:  Appeal,  15- 

99,  242;  Error,  88,  84. 

judgments:  Judgts.,  7,  6. 

Internal    improvements,    state     prohibited: 

Const.,  425-484. 
Interpleader:  Eq.,  888-855;  Costs,  177,  178. 
Interpreters:   Convey.,  82;   Ev.,   1688,  1684; 

Notice,  46. 
Interrogatories  for  depositions:  Ev.,  1625-1628. 
Interstate  commerce :  Const.,  893-405. 
Intoxicating  Liquors. 

I.  Validity  of  legislation.    I,  p.  1185. 

II.  General  provisions.    L  p.  1186.     . 

III.  Actions  for  damages. 

(a)  In  general.    I,  p.  1186. 

(b)  Pleading  and  evidence;  damages. 

I,  p.  1137. 

IV.  Effect  of   legislation    upon    property 

rights,  sales,  contracts,  etc.  I,  p.  1189. 
V.  Bonds.    I,  p.  1140. 
VI.  Taxes.    I,  p.  1141. 

violations  of  liquor-laws:  Crimes,  596- 

644. 

condition  against  sale:   Contracts,  298; 

Convey.,  227-230. 

foreign  contracts  for  sale:  Conf.  of  L., 

20-29. 


Intoxication  as  a  defence:  Crimes,  5-10,  18, 
15-17,  179. 

as  ground  for  divorce :  Divorce,  90-98. 

as  affecting  capacity  to  contract:  Con- 
tracts, 9,  10,  79;  Convey.,  26;  Eq.,  568. 

of  employee :  Neglig.,  136 ;  Railr.,  382, 883. 

of  guest :  Innkeepers,  5. 

of  passenger:  Carriers,  150,  151. 

of  testator:  Wills,  32.  122. 

of  witness:  Ev.,  1874. 

Inventory:  Attach.,  109;  Est.  of  Dec,  359, 
860,  375 ;  Executions,  136,  137,  139, 151. 

Investments:  Est  of  Dec,  91;  Guard.,  82,88, 
90;  Trusts,  171. 

Irreparable  injury:  Eq.,  51,  52;  Nuisance,  37; 
Tax.,  517. 

Islands:  Waters,  85-88. 

Issues :  See  General  Issue. 

on  probate:  Wills,  91-100. 

on    probate   appeals:    Appeal,  875-894; 

Est.  of  Dec,  197;  Lim.  of  Ac,  201. 

in  mandamus  cases:  Mandam.,  271-277. 

for  jury,  in  chancery :  Eq.,  1142-1144. 

Jeopardy,  former:  Crimes,  1005-1008. 

Joinder  of  actions:  Actions,  70-80. 

of  causes  of  action :  Plead.,  56-60. 

of  causes  of  relief :  Eq.,  757-777. 

of  counts  and  offences:  Crimes,  810-821. 

of  counts:  Plead.,  61-80;  Trover,  128-125. 

of  complainants:  Eq.,  627-658. 

of  defendants:  Eq., 702-10;  Parties,  184-49. 

of  plaintiffs:  Parties,  98-124. 

of  parties,  in  enjoining  tax  sales :  Tax., 

586-648. 

Joint  and  several  note :  Bills  &  N.,  124. 

Joint  and  several  obligations:  Contracts,  385- 
899;  Injunc,  141. 

Joint  debtors,  statute  valid:  Const.,  88. 

Joint  defendants,  judgment  against  all  or  part: 
Judgts.,  15-88,  118,  114,  286.  289. 

rule  to  plead :  Process,  20. 

service  upon :  Process,  32-35,  95. 

plea  by  one  not  served:  Plead.,  284,  285. 

set-off  by:  Set-off,  42,  43. 

Joint  judgments:  Judgts.,  15-23;  J.  P.,  818; 
Prac,  71 :  Replev.,  361-364. 

Joint  owners :  See  Tenants  in  Common. 

of  vessel :  Shipping,  6-12. 

Joint  trespassers :  Tresp.,  141-145. 

Joint  wrong-doers :  Dam.,  124-127. 

Judge,  who  may  act :  Courts,  160-165. 

disqualification  by  interest:  J.  P.,  11-18. 

interested,  order  by :  Wills,  69. 

formerly  of  counsel:  Jurisd.,  4. 

,  — r  change  of  venue:  Courts,  181-190. 

decision  as  to  right  to  hold  court  for  an- 
other: Juried.,  3. 
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Judge  cannot  practice  in  bis  own  court :  Att'y. 

1,2. 
cannot  be  arbitrator  or  referee:  Arbitr., 

21;  Reference,  1. 

certificate  of:  Costs,  11,  44;  Ev.,  502. 

salary  of:  OfBc,  270,  275-279. 

civil  liability:  Offic,  111-118,  119-121. 

Judgments. 
I.  Rendition. 

(a)  Nature;  form. 

1.  In  general.    II,  p.  S. 

2.  Joint  and  several.    II,  p.  4. 

(b)  Upon  what  based.     II,  p.  5. 

(c)  Confession  of  judgment.  II,  p.  7. 

(d)  Entry;  record.    II,  p.  7. 

(e)  Amendment.    II,  p.  7. 
II.  Validity  and  effect. 

(a)  Setting  aside  or  vacating.  II,  p.  9. 

(b)  How  far  conclusive;  collateral 

attack.    II,  p.  10. 

(c)  Conclusiveness  as  to  claims  or 

defences  that  might  have  been 
pleaded.    II,  p.  11. 

(d)  Former  adjudication;  estoppel. 

1.  In  general.    II,  p.  12. 

2.  Who  are  bound.    II,  p.  14 

(e)  Merger;  control.    II, p.  15;  Con- 

tracts, 406. 
IIL  Assignment.    II,  p.  17. 
IV.  Satisfaction ;  discharge ;  stay.  II,  p.  17. 
V.  Set-off.    n,  p.  17. 
VI.  Action  upon  judgment;  scire  facias. 

II,  p.  18. 
VII.  Judgment  creditors'    proceeding.    H, 
p.  19. 

jurisdiction  essential :  Jurisd.,  6-15. 

by  default:  Default,  82-88. 

consent  to:  Att'y,  15;  Est.  of  Dec.,  172. 

affirmance  or  reversal :  Error,  484-689. 

presumption  in  favor  of:  Error,  682-689. 

judgment  cures  what  defects:   Plead., 

674,  676-679. 

when  admissible  in  evidence:  Ev.,  229- 

248,  Vol.  H,  p.  767. 

proof  of:  Ev.,  1087-1112. 

limitation  of  actions  on:  Lim.  of  Ac,  28, 

64.  84.  89-148, 179-181. 
agreement  to  pay  for  collecting:  Con- 
tracts, 477. 

against  principal  and  surety :  Suretyship, 

50-64. 

against  township:  Town.,  129. 

in  attachment:  Attach.,  319-229. 

in  bastardy  proceedings:  Bastardy,  18-22. 

in  cases  of  set-off:  Set-off,  94-97. 

in  ejectment:  Eject,  168-206. 

in  garnishment:  Garnish.,  168-181. 


Judgments  (continued). 

in  justices'  courts:  J.  P.,  280-339;  Ap- 
peal, 480;  Crimes,  1886-1346. 

in  quo  warranto :  Quo  War.,  86-98. 

in  replevin:  Replev.,  859-397. 

in  summary  proceedings :  Fore.  Ent.,  etc., 

88-90. 

in  trover:  Trover,  189-193. 

of  sister  states:  Const.,  691-702. 

on  appeal  from   justice:    Appeal,   528- 

581. 

on  awards :  Arbitration,  57-66. 

on  case  made :  Case  Made,  54-65. 

on  certiorari:  Certiorari,  136-139, 206-215; 

Crimes,  1866. 

on  probate  appeals :  Appeal,  404-410. 

on  writs  of  error:  Error,  690-701. 

relief  against:  Eq.,  504-519. 

when  proceedings  on,  enjoined :  Injunc. , 

4, 100,  101. 

:  Sea  Sentence. 

Judgment  creditors ;  proper  remedy  of:  Quo 
War.,  19. 

proceedings   at  law:   Judgts.,  269-271; 

Appeal,  101. 

Judgment  creditor's  bill :  See  Creditor's  Bill. 

Judicial  action:  Costs,  277,  309-811;  Crimes, 
706;  Offic.,  110-121. 

Judicial  circuits:  Const.,  682,  633. 

stenographer  for:    Offic,   19,  266,  288- 

285. 

Judicial  department:  Const.,  628-702. 

Judicial  notice:  Ev.,  972-1041. 

that  no  plea  has  been  filed :  Error,  291. 

Judicial  opinions:  Courts,  252-258. 

Judicial  records;  admissibility  and  proof: 
Ev.,  229-248,  1005-1008,  1084-1113,  Vol.  II, 
p.  767. 

Judicial  sale :  Eq.,  1428.  See  Estates  of  Dece- 
dents; Executions;  Guardianship;  Mort- 
gages. 

Jurat:  Affid.,  14-19;  Appeal,  466,  495;  Crimes, 
794;  Process,  89. 

Jurisdiction. 

I.  Iu  general.    II,  p.  19. 
IL  Essential  to  validity  of  judgment.    II, 

p.  19. 
IIL  How  acquired. 

(a)  In  general ;  notice.    H,  p.  20. 

(b)  Effect  of  appearance  and  plea.  II, 

p.  21;  J.  P.,  116-122. 

(c)  Consent.    II,  p.  22. 
IV.  How  shown ;  presumptions. 

(a)  Courts  of  limited  and  courts  of 

special  jurisdiction.     II,  p.  23. 

(b)  Presumption  in  favor  of  court's 

action.     II.  p.  23. 
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Jurisdiction  (continued). 

Jury  (continued). 

V.  Errors  and  irregularities;  want  of  juris- 

 ,  verdict  and  findings  in  chancery  cases: 

diction.    II,  p.  24. 

Eq.,  1289. 

VI.  Conflict  of  jurisdiction.    II,  p.  85. 

, in  mechanic's  lien  case :  Liens,  77. 

criminal,  of  justices:  Crimes,  1298-1810. 

grand  jury :  Crimes,  2,  762-765. 

—  in  divorce:  Divorce,  1-9. 

Jury  commissioners :  Const.,  76-78,  485, 645. 

in  mandamus :  Mandam. ,  0,  7. 

Jury  trial:  Prac,  19-23,  75-274. 

in  partition :  Partition,  16-87. 

— —  constitutional  right  of:  Const.,  69-91. 

in  replev-in:  Replev.,  1-18. 

waiver  of  right:  Const,  91-101. 

of  admiralty :  Admiralty,  1-9. 

right  of,  in  condemnation  cases :  Const, 

of  chancery:  Eq.,  28-529. 

260-276;  Railr.,  159. 

of  criminal  prosecutions:   Crimes,   682- 

in  civil  cases  in  justice's  court:  J.  P.,  201- 

689,  1298-1810. 

206. 

of  justices'  courts:  J.  P.,  1-70. 

in   criminal   cases   in  justice's  court, 

of  particular  courts :  Courts,  1-159. 

waiver:  Crimes,  1334. 

on  appeal:  Appeal,  1-18, 888-342,  411-416. 

in  probate  appeals :  Prac ,  20-22. 

on  certiorari:  Certiorari,  1,  2,  5,  6,  140- 

on  bill  to  annul  marriage,  waiver:  Eq., 

148. 

1148. 

on  habeas  corpus:  Habeas  Corp.,  1-8. 

in  quo  warranto  cases:  Quo  War.,  76. 

on  injunction  bills:  Injunc.,  1-16;  Tax., 

Justices  of  the  Peace. 

507-527. 

L  Jurisdiction. 

on  writs  of  error:  Error,  1-7. 

(a)  In  general.    II,  p.  82. 

under  fraudulent  debtor  act:  Fraud,  264- 

(b)  Amount    II,  p.  83. 

272. 

(c)  Corporations.    II,  p.  34. 

when  conferred  by  appearance:  J.  P., 

(d)  Lands ;  easements.    II,  p.  34. 

116-122. 

(e)  Miscellaneous.    II,  p.  35. 

Jury. 

H.  Venue;  removal  of  cause.    II,  p.  85. 

I.  Selecting  and  summoning.    II,  p.  26. 

IH.  Commencement  of  action ;  proceedings 

II.  Competency. 

before  triaL 

(a)  In  general.    II,  p.  28. 

(a)  Summons. 

(b)  Alienage.    II,  p.  28. 

1.  Issuance,  form,  etc   IL  p.  36. 

(o)  Opinions    and    impressions,    IL 

2.  Service  and  return.    II,  p.  38. 

p.  28. 

(b)  Warrant    H,  p.  87. 

m.  Exclusion  by  court.    H,  p.  29. 

(o)  Appearance. 

IV.  Challenges. 

1.  In  general.    H,  p.  88. 

(a)  Right  of  challenge.    II,  p.  80. 

8.  Attorney's     authority,     n, 

(b)  Practice.    U,  p.  80. 

p.  88. 

V.  Swearing  the  jury.    II,  p.  81. 

(d)  Pleadings. 

conduct  of,  in  criminal  cases :   Crimes, 

1.  In  general.    H,  p.  39. 

962-965. 

2.  The  declaration.    II,  p.  39. 

conduct  of,  on  trial:  Prac,  128-152. 

8.  Pleas.    II,  p.  41. 

. duress  of,  by  court:  Prac.,  272-274. 

4.  Bills  of  particulars.  II,  p.  41. 

impanelling,  record  of:  Prac,  75. 

5.  Amendment.    II,  p.  41. 

in  justices'  courts:  J.  P.,  200-211. 

(e)  Payment  into  court,    II,  p.  42. 

in  condemnation    proceedings:    Const, 

IV.  Trial. 

260-276 ;  Drains,  58-64 ;  Cities  &  V. ,  840-846 ; 

(a)  Adjournment    n,  p.  48. 

Railr.,  159-176;  Schools,  181. 

(b)  Jury,    n,  p.  48. 

in  laying  out  private  way :   Highways, 

(c)  Evidence.    11,  p.  44. 

284-239. 

(d)  Verdict.    H,  p.  44. 

waiver  of  objections  by  neglect  to  chal- 

V. Judgment;  docket 

lenge:  Schools,  181. 

(a)  Rendition. 

testimony  of  jurors:  Ev.,  1682,  1683. 

1.  Nature;  form.    II,  p.  45. 

special   questions    to:    Psac,    158-186; 

2.  Upon  what  based.    II,  p.  45. 

Mandam.,  277;  Neglig.,  119;  Quo  War.,  77, 

8.  Confession  of  judgment.  H, 

79. 

p.  46. 

verdict  and  findings:  Prac.,  187-274. 

4.  Entry ;  docket.    IL  p.  46. 

, in  criminal  cases:  Crimes,  966-982. 

5.  Amendment.     II,  p.  48. 
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Justices  of  the  Peace  (continued). 
V.  Judgment ;  docket  (continued). 

(b)  Validity  and  effect 

1.  Setting   aside   or   vacating. 

II,  p.  48. 

2.  Collateral  attack.    II,  p.  48. 

(c)  Satisfaction ;  payment ;  discharge. 

II,  p.  49. 

(d)  Actions  on  judgments.    II,  p.  49. 
,  (e)  Transcripts.    II,  p.  50. 

must  be  elected:  Const.,  636. 

appointed  to  fill  vacancy,  judgment  after 

term  ended  is  void :  Offic,  45. 

accounts  of:  Counties,  79. 

acknowledgments  before:  Convey.,  80. 

appeals  from:  Appeal,  411-581;  Crimes, 

1847-1857. 

costs  before:  Costs,  19. 

criminal  jurisdiction :  Crimes,  1298-1810. 

criminal  trial  fees :  Counties,  108. 

fees  of :  Offic,  295-298. 

civil  liability  of:  Offic,  119, 120, 126, 127. 

mandamus  to:  Mandam.,  117-120. 

Justification,  of  assault:  Assault  &  B.,  3-11. 

in  libel:  Libel.  59,  60,  104-116. 

in  slander :  Slander,  26,  54. 

Knowledge :  See  Notice. 

evidence  of:  Ev.,  883-885,  890. 

of  the  law,  presumption :  Ev.,  1527-1538. 

of  mortgagee  or  grantee :  Fraud,  102-107. 

guilty:  Crimes,  450,  1025,  1026,  1192. 

judicial:  Ev.,  972-1041. 

Labor,  .meaning  of  term :  Words  &  Phr.,  167. 

debts ;  liability  for  and  actions  on :  Corp. , 

211-228,  250-258;  Railr.,  515-537. 

Laches:  Certiorari,  61-70;  Contracts,  614-624; 
Eq.,  530-590,  1898,  1402,  1414,  Vol.  II, 
p.  766;  Est  of  Dec,  209,  210,  890;  Husb.  & 
W.,  72;  Mandam.,  146,  162;  Mortg.,  739- 
741,  750;  Spec.  Perf.,  142-152;  Tax.,  598; 
Wills,  70. 

Land,  transfer  of  interest  in:  Stat  of  F„  74- 
186. 

Land  board:  Pub.  Lands,  18-26;  Cities  &  V., 
268,264. 

:  See  Governor  and  Judges. 

Land  certificates,  see  Public  Lands. 

Land  contracts,  see  Vendors. 

recording  and  notice:  Record.,  81,  191, 

193,  194. 

delivery  of  assignment  of,  bailment:  Con- 
vey., 164. 

:  See  Statute  of  Frauds. 

Land  grants,  see  Public  Lands. 

Land  office,  certificate  from:  Ev.,  1184,  1185, 
1193-1196. 

Land  patents,  see  Public  Lands. 


Land  warrants,  see  Public  Lands. 
Landlord  and  Tenant. 
L  The  relation. 

(a)  What  constitutes,  generally,    n, 

p.  51. 

(b)  Attornment;   denying  title.    II, 

p.  52. 

(c)  Tenancies  from  year  to  year.    II, 

p.  53. 

(d)  Tenancies  at  will  and  by  suffer- 

ance ;  notice  to  quit    II,  p.  53. 
IL  Rights  and  liabilities. 

(a)  In  general.    II,  p.  55. 

(b)  Repairs.     II,  p.  56. 

(c)  Improvements;      erections.      II, 

p.  56. 

(d)  Emblements.    II,  p.  56. 

(e)  Liens.    II,  p.  57. 

III.  Leases. 

(a)  In  general.    II,  p.  57. 

(b)  Construction  and  effect.   II,  p.  58. 

(c)  Assignment    and    sub-lease.     II, 

p.  60. 

(d)  Breach;  forfeiture.    II,  p.  60. 

(e)  Surrender ;  novation  and  renewal. 

II,  p.  62. 

IV.  Rent 

(a)  In  general ;  liability.    II,  p.  63. 

(b)  Rights  and  liabil ities  of  others  than 

the  original  parties.    II,  p.  64. 

(c)  Actions  for  rent    IL  p.  65. 

summary  proceedings  to  recover  posses- 
sion: See  Forcible  Entry,  etc 
Lapse  of  legacy:  Wills,  277  b,  e. 
of  time:   Eq.,  580-604,790,858;  Mortg., 

494-500,  950,  957. 

:  See  Laches;  Limitation  of  Actions. 

Larceny :  Crimes,  274-821. 

aiding  and  abetting:  Crimes,  82. 

amending  warrant:  Crimes,  294,  303,  709. 

certificate  of  probable  cause  to  believe, 

etc :  Crimes,  760. 
evidence:  Crimes,  1058,  1168,  1172,  1185, 

1186;  Ev.,  91-93,  205,  884,  1809. 
admission  by  pleading   guilty ;  extent : 

Crimes,  886. 

when  felony:  Crimes,  91,  94. 

Law,  meaning  of  term:  Words  &  Phr.,  170, 

171. 

books  of,  in  evidence:  Ev.,  556. 

presumption  of  knowledge  of:  Ev.,  1527- 

1538. 
Law  of  the  road:  Highways,  148-156;  Neglig., 

160,  161;  Tresp.,  110. 
Laws;  judicial  notice  of :  Ev.,  972-986. 

proof  of:  Ev.,  1059-1083. 

in  general,  see  Statutes. 
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Leading  questions:   Ev.,  1972-1081;    Crimes, 

310,  1109;  Error,  293,  596;   Reference,  14; 

Trover,  108. 
Lease:  Landl.  &  T.,  94-175. 

mining  leases:  Mining,  10-18. 

performance  of:  Spec.  Perf.,  18,  19,  88. 

parol:  Stat,  of  F.,  90-94.  166,  203,  204. 

of  water-privileges:  Waters,  146-148. 

by  guardian:  Guard.,  65-67. 

tax-leases:  Tax.,  767-770. 

Legacies ;  construction,  etc. :  See  Wills. 

when  lapse :  Wills,  277  b,  c. 

when  vest,  possession  of:  Est.  of  Dec., 

430-434. 
advancements  apply  as :    Est.   of  Dec., 

425. 

life  interest  in  mortgage:  Est  of  Dec.,  61. 

mortgage  not  deducted :  Est.  of  Dec,  487. 

payment  of:  Est.  of  Dec.,  428,  429. 

payment  by  note:  Pay.  &  Discb.,  87. 

payment  may  be  proved  by  parol:  Ev., 

1165. 
paid  over  to  guardian,  executor  liable : 

Est.  of  Dec.,  380. 
non-payment,   sureties    liable:   Est.    of 

Dec.,  407. 
residuary  legatee  giving  bond  must  pay: 

Est.  of  Dec.,  874,  876. 
action  for  non-payment:  Est  of  Dec., 

258. 

setting  aside  property  for :  Est  of  Dec.  ,424 

interest  on:  Est.  of  Dec.,  879. 

to  married  women:  Husb.  &  W.,  8. 

assessment  of:  Tax.,  198. 

Legal  holidays;  Christmas  is:  Crimes,  625. 

adjournment  over:  Crimes,  789. 

closiug  saloons:  Crimes,  625,   626,   635, 

636,639. 

judgment  on :  J.  P.,  280. 

Legal  tender:  Const,  879;  Pay.  &  Disci).,  29. 
Legalizing  acts :  See  Curative  Statute*. 
Legatees ;  agreements  between,  to  pay  debts : 

Contracts,  207;  Ev.,  877. 

competent  witnesses  to  will:  Wills,  49. 

posthumous   child   competent:    Est.    of 

Dec,  447,  448. 

release  to,  of  debts:  Wills,  218,  276. 

replevin  by:  Replev.,  125,  297. 

taxation  of:  Tax.,  198. 

:  See,   generally,   Estates  of  Decedents; 

Wills. 
Legislative  department:  Const,  491-622. 
— —  interpretation:  Statutes,  149-154. 
journals:  Const,  526,  538-540;  Ev.,  972, 

978. 

power,  delegation  of:  Const,  495-497. 

Letter  of  credit:  Bills  &  N.,  73. 


Letters:  Ev.,  1216,  1217,  1229-1232,  1239,1244, 

1245. 
admissibility  of:  Ev.,  19,  28, 121, 122, 404, 

405,  408,939,  941, 949,  1046,  1047;  Mai.  Pros.. 

52. 
of  administration:  Est.  of  Dec,  23,  25, 

26;  Ev.,  9. 

of  guardianship:  Guard.,  20,  22,  23. 

Lettiug  house  for  purposes  of  prostitution: 

Crimes,  568-571. 
Levy  of  attachment :  Attach.,  84-155. 
of  execution :    Executions,  36-184,   186, 

188-192. 

of  taxes:  Tax.,  292-341. 

for  tax:  Tax.,  492-500. 

on  corporate  stock :  Corp.,  52-57. 

liability  of  officer  for  failure  to  make: 

Offic,  133,  138,  186. 
liability  for  illegal:  Offic,  149-153,  174- 

134. 
Lewd  and  lascivious   cohabitation:    Crimes, 

562-665. 
Libel. 

L  What  constitutes. 

(a)  What  is  libelous.     II,  p.  66. 

(b)  Malice.    II,  p.  67. 

(c)  Privileged     communications.     II, 

p.  68. 

(d)  Interpretation  of  the  language.  II, 

p.  69. 
DL  Pleading;   evidence;  damages;  justifi- 
cation and  mitigation.    II,  p.  70. 

as  a  crime :  Crimes,  674-576. 

special  questions  to  jury:  Prac,  165,  184. 

Liberty:  Const,  28-33,  60-68;  Words  &  Phr., 
175. 

religious:  Const,  151,  152. 

Lioense. 

L  In  general. 

(a)  What  constitutes;   nature  of.    II, 

p.  74. 

(b)  Extent  and  effect    II,  p.  75. 

(c)  Pleading  and  evidence,    n,  p.  76. 
H.  Revocation.    H,  p.  76. 

from  land  contract:  Vend.,  31,  82. 

of  insurance  company:  Insur.,  6, 16, 17, 20. 

to  connect  drain  with  sewer :  Cities  &  V.. 

133. 
to  mortgage  land:  Est  of  Dec,  332,  336- 

338,841. 
to  seU  lands:  Est.  of  Dec,  265,  269.  272. 

274,  275,  279-288,  316,  818. 

to  sell  liquor:  Intox.  Liq.,  2-11. 

to  settlers  of  swamp  lands:  Pub.  Lands, 

119-125. 

under  patent-right :  Patents,  7-9. 

validity  of:  Stat,  of  F.,  95-99. 
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License  (continued). 

municipal  licenses:   Cities   &  V.,  898- 

403. 

selling  liquor  without:  Crimes,  698-604. 

Liens. 

L  General  principles. 

(a)  What  constitutes;  how  created  or 

continued.    IL  p.  77. 

(b)  How  discharged,  lost  or  waived ; 

reinstatement    II,  p.  78. 
n.  Liens  of  mechanics,  builders  and  con- 
tractors. 

(a)  When  and  against  what  enforce- 

able;    effect;     discharge.      II, 
p.  79. 

(b)  Enforcement 

1.  Proceedings  generally.     II, 

p.  80. 

2.  Appeals.    IL  p.  81. 

HL  Liens  for  labor  and  service  on  logs,  eta 

(a)  In  general. 

1.  Validity.    II,  p.  81. 

2.  How   lost  or   waived.     H, 

p.  88. 

(b)  Enforcement    H,  p.  88. 
IV.  Miscellaneous  liens.     II,  p.  84. 

-establishment:  Eq.,  885-887. 

equitable,  of  partnership  creditors:  Part- 
nership, 108. 

for  redemption  money:  Mortg.,  986,  986. 

judgment  for,  in  replevin :  Replev.,  812- 

815,  841,  876,  877,  379-881,  896. 

maritime  liens :  Shipping,  51-69. 

of  attorney :  Att'y,  60,  78-84. 

of  finder :  Lost  Goods,  5,  6. 

of  landlord:  Landl.  &  T.,  95-97. 

of  vendor:   Sales,  239-383;  Vend.,  169- 

179. 

of  unpaid  taxes :  Tax.,  411-416. 

for  taxes  paid:  Tax.,  489-491. 

as  for  taxes  paid:  Tax.,  758-766. 

Life  estate:  See  Tenants  for  Life. 

Life  insurance :  See  Insurance.         4 

Life-tables:  Dam.,  854,  855;  Dower,  78. 

Limitation  of  Actions. 

L  General  principles ;  construction  and 

effect  of  the  statute.    II,  p.  86. 
II.  When    the    statutory    period    com- 
mences to  run. 

(a)  In  general.     II,  p.  80. 

(b)  In  cases  of  fraudulent  conceal- 

ment   II,  p.  87. 

(c)  In  canes  of  mutual  account    H, 

p.  88. 
IH.  When   the    statutory    bar   becomes 
complete, 
(a)  In  general.    II,  p.  89. 
Vol.  II  — 70 


Limitation  of  Actions  (continued). 

III.  When  the  statutory  bar  becomes  com- 
plete (continued). 

(b)  In  case  of  infancy  or  coverture. 

II,  p.  90. 

(c)  In  case  of  non-residence  or  ab- 

sence.   IL  p.  90. 

(d)  Adverse  possession. 

1.  General     principles.       II, 

p.  91. 

2.  What  constitutes.  H,  p.  93. 
8.  How    interrupted    or    ar- 
rested.   II,  p.  93. 

TV.  Commencement  of  action  in  proper 

time,    n,  p.  94. 
V.  Removal  of  bar  by  admission  or  new 

promise.    H,  p.  95. 
VL  Period   of  limitation   in   particular 

cases.    II,  p.  96. 
VH.  Pleading  and  evidence.    II,  p.  97. 

as  to  tax-titles:  Tax.,  738-737. 

— —  for  tax  paid  on  protest:  Tax.,  453. 

for  injury  from  violating  law  of  road : 

Treep.,  110. 

to  recover  dower:  Dower,  79,  80. 

for  loss  under  policy  of  insurance :  Insur., 

280-386. 

attacking  sale  of  land  by  executor  or  ad- 
ministrator: Est  of  Dec.,  828-330. 

attacking  guardian's  sale:  Guard.,  161. 

— -  partner's  admission  to  revive  claim:  Ev., 
438. 

Limitation  of  claims  against  deceased  persons: 
Est  of  Dec.,  201-315. 

Limitation  of  criminal  prosecutions:  Crimes, 
690-698. 

Limitation  of  foreclosure:  Mortg.,  493-504. 

Limitation  of  suits  in  chancery :  Eq.,  591-604, 
1270. 

Limitation  of  time  for  bringing  error :  Error, 
116-119. 

for  case  made :  Case  Made,  82,  33. 

for  certiorari:  Certiorari,  2. 

for  selling  lands:  Est  of  Dec,  380-288. 

Limitations,  statute  of:  Const,  301-210;  Lim. 
of  Ac.  1-18. 

interposed  by  demurrer:  Eq.,  858. 

Limitation  of  liability :  Carriers,  58-78 ;  Ship- 
ping, 49,  50. 

Liquidated  damages:  Dam.,  454-478;  Set-off, 
8,  28-33. 

Liquor-bonds:  Intox.  Liq.,  25,  £7, 33, 39, 86-100. 

sureties  on,  who  may  be:  Const.,  146. 

inspection  of:  Mandam.,  195. 

sales  without  giving:  Crimes,  609-611. 

Liquors,  intoxicating:  See  Intoxicating  Liq- 
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Liquor  taxes:  Intox.  Liq.,  6,  7,  13-14,  20,  28, 

101-109;  Mandam.,  106,  206;  Tax.,  1S9,  890. 
sales  without  paying  tax  or  posting  re- 
ceipt: Crimes,  618-618. 
Lis  pendens:  Notice,  86-98. 
Livery-stable  keeper:  Bailm..  5-10,  24;  Dam., 

147;  Liens,  122;  Neglig.,  176. 
Loans:  Bailm.,  11-15;  Ev.,  1474. 

suit  for  promised  loan :  Assumpsit,  4. 

Local  improvements:  Cities  &  V.,  168-258; 

Words  &  Phr.,  17a 
Local  self-government:  Const,  450-485. 
Locality   as   determining   jurisdiction:   Eq., 

106-111,  891. 
of  service:  Process,  80-87,  71,  76,  76,  80, 

81,95. 

:  See  Venue. 

Location  of  cemetery:  Injunc,  57;  Nuisance, 

86. 

of  county  seat:  Counties,  15-20. 

of  disputed  section  line:  Instruc,  184. 

of  highway  by  user:  Instruc,  188. 

of  homestead :  Homestead,  88-56. 

of  land  warrant:  Pub.  Lands,  44-46. 

of  lands:  Eject.,  186-188;  Ev.,  811-813. 

judicial  notice:  Ev.,  992,  995-997. 

of  public  markets:  Cities  &  V.,  271,  274. 

Logs  and  logging;  contracts  for  lumbering: 

Contracts,  866,  887,  890. 
driving   and    booming,  breaking  jams, 

etc:  Waters,  175-247;  Contracts,  103,  104, 

582;  Ev.,  125,  186,  294,  419,611;  Instruc, 

210;  Plead.,  92. 
— -  liens  for  labor  and  services  on  logs :  Liens, 

81-120;  Injunc,  40. 
sale  of  loss:  Contracts,  192,  197,  588,  584, 

600;  Ev.,  1327,  1997;  Sales,  79,  84,  90,  98, 

147,  148,  164,  206,  227,  228. 
scale  and  scaling:  Contracts,  854,  '862, 

868,  445,  446,  478;  Ev.,  183,  169,  172,  594, 

822-829,  880,  1816,  1441,  1998;  Prac,  148; 

Sales,  147,  206. 
usage  determines  what  a  No.  1  log  is: 

Contracts,  855. 
mortgage  on  logs  in  drive:  Chat.  Mortg., 

84. 

value  of  logs,  how  shown:  Ev.,  745. 

interference  with  possession:  Injunc,  40. 

logs  cut  in  trespass,  damages:  Dam.,  280, 

284,  285,  304-311. 
accession  and  confusion:  Accession,  etc, 

11-16,  20;  Tresp.,  49-52. 
taxation  of  logs:  Tax.,  176,  180,  185-188, 

205,  243.     . 
:  See  Agency,  26,  135;  Bills  &  N.,  829; 

Contracts,  42,   106,  205,  382.  408,  433,  441- 

443,   448-456,  508,   510,   520,  523,  529,  556; 


Dam.,  35,  86,  45,  61,  91-93,  111,  148.  190, 191, 

198,  199,  304-811;  Eq.,  132:  Estop..  143. 197; 

Ev.,  41.  102,  196,  484.  789:  Guaranty,  2;  In- 
struc, 228;  Lim.  of  Ac,  35;  Master  &  Serv., 

4;  Plead.,  86. 
Loss  in  case  of  insurance,  what  covered :  In- 
sur., 288-252. 

notice  and  proof  of:  Insur.,  253-275. 

Lost  Goods.    II,  p.  98. 

Lost  note:  Bills  &  N.,  289;  Eq.,  118;  Est.  of 

Dec,  191;  Et„  1238. 
Lost  papers:  Ev.,  1203-1221,  1228,  1236, 1288- 

1345. 
Lotteries:  Crimes,  595. 
Lunatics :  See  Insane  Persons. 
Machinery:  Fixtures,  10-19,  24,  26,  29-33,  36. 
liability  for  injuries  from,  see  Negligence; 

Railroads. 
Majority  vote:  Cities  &  V.,  46,  58. 
Malice,  meaning  of  term :  Words  &  Phr..  179. 

180. 

rule  not  changed :  Crimes,  113. 

presumed :  Crimes,  23,  357. 

evidence  of:  Crimes,  111. 

aforethought:  Crimes,  104,  114.  115,  943, 

943,  1218;  Words  &  Phr.,  181. 
as  basis  for  exemplary  damages:  Dam., 

857,  865,  867,  869,  380,  389,  397,  399,  400. 
evidence  of  want  of,  in  mitigation :  Dam. , 

890,892. 

in  libel:  Libel,  17-21,  87,  95,  103,  115. 

in  malicious  obstruction :  Crimes,  357. 

in  malicious  prosecution :  MaL  Pros.,  34- 

33. 
in  slander:  Slander,  8-11,  44,  47,  48,  51, 

52,  69. 
Malicious  injury :  Crimes,  354-356. 
Malicious  obstruction  of  corporation :  Crimes, 

857-359. 
Malicious  Prosecution.. 

I.  When  the  action  lies;  probable  cause; 
malice.    II,  p.  99. 

IL  Pleading.    II,  p.  100. 

IIL  Evidence.    IL  p.  101. 

IV.  Damages.    H,  p.  101. 
by  agent,  principal's  liability:   Insur., 

860. 
Malicious  threats:  Crimes,  222-224. 
Malpractice:  Physic,  20-28. 
Mandamus. 
-    L  Nature  of  writ;  jurisdiction.    IL  p.  102. 

II.  When  granted  or  denied. 

(a)  General  principles.    II,  p.  102. 

(b)  To  courts  and  judicial  officers. 

II,  p.  103. 

(c)  To  state  officers  and  boards,    n, 

p.  103. 
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Mandamus  (continued). 

IL  When  granted  or  denied  (continued). 

(d)  To  municipal  boards  and  officers. 

II,  p.  110. 

(e)  To  private  corporations  and  indi- 

viduals.   II,  p.  114. 
m.  Proceedings  and  practice. 

(a)  Parties.     II,  p.  115. 

(b)  The  application.    II,  p.  116. 

(c)  Order  to  show  cause.    II,  p.  116. 

(d)  Answer   or    return;    plea;    de- 

murrer.   II,  p.  116. 

(e)  Framing  and  trying  issues.    II, 

p.  117. 

(f)  Hearing;  what  matters  considered 

or  reviewed.    II,  p.  118. 

(g)  Nature  and  extent  of  relief.    II, 

p.  110. 
(b)  Effect  of  award  or  denial,     H, 
p.  119. 

—  bar  of  proceedings :  Iim.  of  Ac,  196, 197. 

costs  on:  Costs,  181-145,  373-275,  283. 

lies  to  vacate  order  remanding  case  for 

taxation  of  costs:  Costs,  381. 

to  pay  drain  orders :  Drains,  88-90. 

Manslaughter:  Crimes,  108-138,  218-231,  816, 

828. 
Manufacture,  meaning  of  term:   Words   & 

Pbr.,  18& 
Manufacturing  corporations:  Corp.,  8. 

conveyances  of:  Convey.,  128. 

service  on :  Process,  52. 

Maps:  Ev.,  547-550,  1196,  1197,  1952;  Prac, 

104;  Bailr.,  150;  Town.,  12. 
Market  reports:  Ev.,  716,  717. 
Market  value:  Ev.,  708,  715-717,  722,  723. 
Markets:  Cities  &  V.,  143, 144,  271,  275. 

—  adverse  possession:  Lim.  of  Ac,  178. 
Marriage.    H,  p.  119. 

bigamous:  Crimes,  502-510. 

unlawful  solemnizing :  Crimes,  585,  586. 

— —  bars  prosecution  for  seduction :  Crimes, 
041. 

terminating  guardianship:  Guard.,  182. 

breach    of  contract  of,    gee  Breach   of 

Promise. 

agreements  in  consideration  of:  Stat  of 

F.f  171,  172. 

record  of:  Ev.,  1050. 

Married  women :  See  Husband  and  Wife. 

criminal  liability :  Crimes,  4. 

limitation  of  actions :  Iim.  of  Ac,  4,  78, 79. 

residence  of :  Domicile,  9. 

as  plaintiffs:  Eq.,  624,  681,  633,  658;  Par- 
ties, 71, 117-128. 

as  defendants:  Eq.,  666-668;  Parties,  139, 

149. 


Marshal:  Cities  &  V.,  106. 

fees  of:  Cities  &  V.,  302-204. 

protection  by  process:  Offic.,  167,  189, 

176,  177,  179,  180. 

federal,  suits  against :  Courts,  151-155. 

indemnity  to  deputy :  Offic.,  98. 

Marshalling  assets:  Mortg.,  393-808,  595,  708- 

709,  814,  854,  855. 
Master  and  Servant. 

L  The  relation. 

(a)  When  exists,    n,  p.  131. 

(b)  Hiring;  compensation ;  duties.    H, 

p.  122. 

(c)  Discbarge  of  servant.    U,  p.  128. 
IL  Liability  of  master  for  servant's  acts. 

H,  p.  123. 
master's  liability  for  injuries  to  employee, 

see  Negligence ;  Railroads. 
Master  of  vessel :  Shipping.  18-26. 
Material-men,  security  for  from  contractors 

on  public  buildings,  eta:  Cities  &  V.,  137; 

Offic,  130;  Town.,  55. 
Maturity:  Bills  &  N.,  76-81. 
Maxims.    H,  p.  124. 


of  equity:  Eq.,  1-21. 

Mayhem:  Crimes,  36. 

Mayor's  court:  Courts,  117,  118. 

Meander  lines :  Pub.  Lands,  6 ;  Waters,  79, 80, 83. ' 

Measure  of  damages :  See  Damages. 

Mechanics'  liens:  Liens,  36-80;  J.  P.,  65. 

Medical  books  as  evidence,  etc  :  Ev.,  551-555; 

Prac,  103. 
Medical  experts:  Ev.,  614-681. 
Medicine,  practice  of :  Const.,  143,  583 ;  Crimes, 

667,668. 

:  See  Physicians. 

Memoranda  in  evidence:  Ev.,  191,  356,  874- 

877,  503,  520,  537,  539,  543. 
use  of,  in  refreshing  memory,  etc :  Ev., 

1994-3003,  2005,  2006. 
taking  to  jury-room:  Prac,  133,  138-140, 

148-145. 
Memorandum  attached  to  note:  Alt.  of  Inst., 

13;  Bills  &  N.,  7,  37,  259,  821. 

on  assessment  of  damages:  Dam.,  494. 

of  contract,  etc  :  Stat,  of  F.,  3-21. 

Mental  suffering,  damages  for:  Dam.,  74-88, 

350,  365,  405,  406. 
Merger:  Conf.  of  L.,  48;  Contracts,  557-560; 

Convey.,  210;  Corp.,  25-28;  Crimes,  97-101, 

512;  Ev.,  1838;  Judgts..  281-239;  J.  P.,  818; 

Mortg.,  468-479,  679;  Offic,  254;  Railr.,  28- 

43,  151;  Sales,  126;  Tax.,  667;  Wills,  300. 
Merits,  affidavit  of:  Dam.,  479,  480;  Eq.,  1188- 

1190.    See  Certiorari,  80. 
Mesne  profits:  Dower,  92-97;  Eject.,  222-224. 
:  8ee  Rents  and  Profits. 
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Mileage  of  sheriff:  Counties,  81,  82. 

of  speaker:  Offic,  251. 

of  witness:  Costs,  824,  825. 

Military  companies:  Corp.,  3. 
Military  service,  draft  for:  Army,  1. 

state  court  cannot  inquire  into  detention : 

Courts,  149. 

contract  to  clear  from :  Contracts,  262. 

note  on,  void :  Bills  &  N.,  42. 

electoral  franchise:  Const,  866. 

bounties:  Army,  2-18. 

Mill-dams :  See  Dams. 

Millers  and  Mill-Owners.    II,  p.  126. 

:  See  Waters. 

Mill-races,  bridging:  Highways,  86-89. 
Mining. 

I.  In  general.    II,  p.  125. 
II.  Mining  leases ;  royalties.    II,  p.  126. 

III.  Mining  companies.     II,  p.  127. 

IV.  Liability  for  injuries.    II,  p.  127. 
Mining  companies :  Mining,  19-35. 

liability  as  partner  though  stock  assigned : 

Partnership,  113. 
Minors :  See  Infants. 

selling  liquor  to:  Crimes,  619-622. 

failure  to  support  wife:  Crimes,  486. 

Misdemeanors  in  general :  Crimes,  94-96,  356. 
Misfeasance  in  office:  Convey.,  88;  Offic,  83. 
Misjoinder  of  causes  of  action:  Plead.,  59,  60 ; 

Error,  608. 

of  causes  of  relief:  Eq.,  759-777. 

of  counts:  Plead.,  70. 

of  parties:  Parties,  98,  109,  121,  135,  186, 

140. 
of  parties  in  chancery:  Eq.,  712,  718,  718, 

7C0. 
objection  not  to  be  first  raised  on  appeal : 

Appeal,  272,  273,  276. 
Misnomer:  See  Name. 
Mistake;  in  title  of  act: 
as  to  legal  intent 

115. 

testimony  to  explain:  Ev.,  181. 

of  fact,  in  sale:  Sales,  111. 

of  law,  as  defence :  Crimes,  31-34. 

of  law  or  fact,  relief:  Eq.,  235-248. 

parol  evidence  to  show :  Ev.,  1331,  1832. 

payment  by  recovery :  Assumpsit,  106- 

114. 

in  description:  Mortg.,  144-147. 

discharge  of  mortgage  by:  Eq.,  832. 

reformation  of  deeds,  etc. :  Eq.,  296-328. 

correction  of:  Spec.  Perf.,  27,  73-82. 

Mistrial,  what  is:  Eject.,  163;  Error,  227-231, 

700;  Judgts.,  41;  Plead.,  78;  Piac,  17,  180, 

182. 
costs  denied :  Costs,  90-92. 


:  Const.,  527. 
of  paper:  Contracts, 


Mitigation  of  damages:  Convey.,  89;  Dam., 
136-150,  163,  250,  327,  328,  333,  391,  392,  537; 
Highways,  60;  Husb.  &  W.,  88;  Libel,  29, 
60,  118-120;  Offic,  150;  Replev.,  224-238, 
397;  Slander,  53-67;  Tresp.,  121,  122,  158; 
Trover,  188-188. 

Modification  of  contract:  Contracts,  543-556. 

Money:  Words  &  Phr..  184,  185. 

foreign,  proof  of  value:  Ev.,  725. 

charge  for  "  money  "  lent:  Plead.,  503. 

premium  on  gold:   Dam.,  164;  Mortg., 

123;  Shipping,  7. 

larceny  and  embezzlement:  Crimes,  288, 

289,  297-800,  336. 

had  and  received,  action  as  for:  As- 
sumpsit, 56-114;  Offic,  97;  Plead.,  100,  112- 
124;  Tax.,  451;  Vend.,  191. 

lent,  paid,  etc,  recovery :  Assumpsit,  43- 

55;  Plead.,  111. 

paid  by    mistake:   Assumpsit,   106-114; 

Eq.,  243. 

Monument:  Est.  of  Dec.  167. 

More  or  less:  Words  &  Phr.,  186. 

Mortal  injuries,  damages:  Dam.,  344-355. 

Mortality  tables:  Dam.,  354,  355;  Dower,  78. 

Mortgages. 

I.  General  principles. 

(a)  Nature  of  mortgage.     II,  p.  129. 

(b)  What     constitutes;      equitable 

mortgages.     II,  p.  130. 

(c)  Deeds   absolute  on  their   face: 

defeasance. 

1.  OeneraUy.    II,  p.  131. 

2.  Construction ;  evidence,  H, 

p.  132. 

3.  Defeasance.    IL  p.  132. 

(d)  Renewal.    U,  p.  133. 
H.  Validity;  construction. 

(a)  Capacity  of  parties.    II,  p.  133. 

(b)  Mistake;    coercion;    undue   in- 

fluence; fraud;  forgery.    H, 
p.  134. 

(c)  Formal  requisites.    II,  p.  136. 

(d)  Delivery.    IL  p.  136. 

(e)  Consideration.     II,  p.  137. 

(f)  The  debt  secured.    II,  p.  137. 

(g)  Property  or  interests  covered. 

1.  Generally.    II,  p.  138. 

2.  Description.    II,  p.  139. 
(h)  Conditions  and  stipulations. 

1.  Generally.    IL  p.  140. 

2.  Stipulations  for  attorneys' 

fees.     IL  p.  142. 
ft.  Agreements  to  pay  higher 
interest.     II,  p.  142. 
(i)   Power  of  sale.     II,  p.  143. 
HL  Priority  of  lien.    II,  p.  143. 
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Mortgages  (continued). 

IV.  Rights,    interests   and   liabilities    of 

mortgagers.    II,  p.  145. 
V.  Rights,  etc. ,  of  mortgagees.  II,  p.  145. 
VL  Rights,  etc.,  of  subsequent  purchas- 
ers or  encumbrancers;  assump- 
tion of  mortgage ;  marshalling 
securities. 

(a)  In  general.    II,  p.  147. 

(b)  Assumption   of  mortgage.     II, 

p.  149. 

(c)  Marshalling  securities.  II,  p.  150. 
TIL  Assignment. 

(a)  What  constitutes ;  validity.    II, 

p.  151. 

(b)  Effect;  rights,  eta,  of  assignees. 

II,  p.  153. 
VOL  Subrogation.    II,  p.  154. 
IX  Payment  and  satisfaction ;  discharge; 
release;  merger. 

(a)  Payment  and  satisfaction. 

1.  Presumptions;    what    con- 

stitutes.   II,  p.  156. 

2.  To  whom  payment  may  be 

made.    II,  p.  157. 
8.  Application   of  payments, 
n,  p.  158. 

(b)  Discharge. 

1.  In  general.    II.  p.  158. 

2.  Discharge   by  tender.    II, 

p.  160. 
8.  Penalty  for  failure  to  dis- 
charge.   II,  p.  161. 

(c)  Release.    II,  p.  162. 

(d)  Merger.    IL  p.  168. 
X.  Foreclosure  in  equity. 

(a)  When  right  of  foreclosure  exists. 

1.  In  general.    II,  p.  164. 

2.  Lapse  of  time;  limitations; 

laches.    II,  p.  164. 
8.  Effect    of   proceedings   at 
law  or  statutory  foreclos- 
ure,  n,  p.  165. 

(b)  Defences.    Et,  p.  166. 

(c)  Parties. 

1.  Who  may  foreclose  or  be 

joined  as  complainants. 
H,  p.  167. 

2.  Defendants,    n,  p.  168. 

(d)  Pleadings. 

1.  The  bill.    H,  p.  169. 

2.  The  answer;  cross-bill.    H, 

p.  171. 
8.  What  evidence  warranted 
by  the   pleadings;   vari- 
ance,   n,  p.  172. 


Mortgages  (continued). 

X.  Foreclosure  in  equity  (continued), 
(e)  What  matters  can  be  litigated. 
H,  p.  172. 

(f)  Publication;    absent,    etc,  de- 

fendants.   II.  p.  173. 

(g)  Evidence;  burden  of  proof ;  pro- 

duction of  the  securities;  ref- 
erence.   IT,  p.  178. 

(h)  Receivers.    II,  p.  174. 

(i)  Decree. 

1.  Form;  what  may  include. 

n,  p.  174. 

2.  Personal  decrees  for  defi- 

ciency.   II,  p.  176. 
8.  Validity  and   effect;   con- 
clusiveness.   II.  p.  177. 
(j)  Sale. 

1.  When  may  be  made :  notice. 

n,  p.  178. 

2.  Method  and  order  of  sate; 

marshalling      securities. 

II,  p.  178. 
8.  Who  may  purchase ;  righto 

of  purchasers.   II,  p.  179. 
4  Report   and   confirmation. 

IL  p.  180. 

5.  Setting     aside      sale.     I, 

p.  181. 

6.  Surplus  moneys.  IL  p.  188. 
(k)  Proceedings  for  further  decree 

upon  instalments.    II,  p.  188. 
(1)  Proceedings    to     collect     defi- 
ciency.   II,  p.  184. 
XL  Foreclosure  by  advertisement. 

(a)  Generally :  when  appropriate  or 

allowable ;  who  can  foreclose. 
n,  p.  185. 

(b)  Notice  of  sale.    Et,  p.  186. 
(o)  Sale. 

1.  In  general.    IL  p.  187. 

2.  Surplus  moneys.  IL  p.  189. 
8.  Rights  of  purchasers.    IL 

p.  189. 
4.  Proof   of  foreclosure  and 

sale.    II,  p.  190. 
8.  Deeds.    H,  p.  190. 
XTL  Redemption. 

(a)  The  right  in  general.    II, 

p.  191. 

(b)  Proceedings  in  equity. 

1.  When   allowed;   who  en- 

titled.   DT,  p.  192. 

2.  Pleadings  and  practice.  U, 

p.  194. 
8.  Decree.    IL  p.  195. 
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Mortgages  (continued). 

(c)  Statutory  redemption  from  fore- 
closure by  advertisement  II, 
p.  196. 

XJLll.  Actions  at  law  for  the  debt  or  defi- 
ciency.   II,  p.  197. 

belonging  to  estate:  Est.  of  Dec,  66-61. 

— — by  administrator:  Est  of  Dec.,  382-842. 

by  church  trustees:  Belig.  Soc.,  17-26. 

by  corporation :  Corp.,  134-139. 

by  guardian:  Guard.,  HI,  112. 

by  married  women:  Husb.  &  W.,  140- 

144,  147-149. 
by  plank-road  company:  Plank  R.,  29- 

34. 

by  co-tenant:  Tenants  in  Com.,  41-46. 

by  trustee  or  cestui:  Trusts,  178,  189. 

dower  in  mortgaged  land :  Dower,  38-39. 

fake   representations   to    purchaser    of 

mortgage:  Sales,  119-121. 

fixtures:  Fixtures,  29-35. 

offset  to:  Set-off,  64-75. 

of  chattels :  See  Chattel  Mortgages. 

of  homestead :  Homestead,  74-106. 

of  vessels:  Shipping,  14-17. 

recording,  see  Recording  Acts. 

taxation  of:  Tax.,  113,  114,  219,' 220. 

Motions:  Prac,  811-324,  337. 

in  chancery:  Eq.,  1145-1160. 

notice  of:  Error,  171-173,  176-180. 

not  called  on  day  noticed :  Appeal,  168. 

— —  to  dismiss  appeal:  Appeal,  176. 

—  to  quash  cross-suit:  Replev.,  269. 
to  quash:  Crimes,  859-808,  1260. 

—  in  arrest:  Prac.,  809,  810. 
costs  on:  Costs,  114-120. 

Motives,  evidence  as  to:  Ev.,  846,  896-898, 
1679. 

Multifariousness:  Eq.,  713,  758-777,  879. 

Multiplicity  of  suits:  Eq.,  408-417,  718;  Mortg., 
1000. 

recoupment  to  prevent:  Dam.,  604. 

Municipal  bonds;  in  aid  of  railroads:  Railr., 
47-61. 

for  refunding:  Cities  &  V.,  20. 

issue  sustained  to  legal  limit:  Schools,  48. 

Municipal  corporations:  See  Cities  and  Vil- 
lages; Counties;  Schools;  Townships. 

amendment  of  charters:  Const,  188,  448. 

bequests  to:  "Wills,  291,  292. 

caunot  be  empowered  to  vote  aid  to  rail- 
roads: Const.,  816-821. 

jurisdiction  of  actions  by  and  against: 

J.  P.,  86-43. 

liability  for  defects  in  roads  and  bridges : 

Highways,  176-219. 

power  of  taxation:  Tax.,  22-28. 


Municipal  corporations;  property  protected: 

Const,  54-56. 

ratification  of  contracts :  Contracts,  80. 

right  of  self-government:  Const.,   450- 

485. 
Municipal  courts:  Courts,  74-120. 
statutes  creating,  sustained:  Const.,  589- 

591. 

showing  of  jurisdiction:  Jurisd.,  82-84. 

Murder:  Crimes,  102-145. 

assaults  with  intent,  eta:  Crimes,   191- 

197,  199,  201-208. 

information  for,  description  of  offence: 

Crimes,  829. 
joinder  of  counts:  Crimes,  815,  816. 

conclusion  of  information  for:  Crimes, 

798. 

evidence:  Crimes,  1030-1038,  1040-1045, 

1065,  1069,  1070,  1166,  1167,  1169,  1171,  1177- 
1180,  1188,  1195,  1197-1207,  1209-1214;  Ev., 
881,  382,  971. 

expert  evidence:  Ev.,  648-650,  681. 

Mutual  benefit  associations;  by-laws  of:  Iri- 
sur.,  49. 

age  of  applicant,  warranty  and  recital: 

Insur.,  164,  165. 

sick  benefits:  Insur.,  93,  94. 

assessments,  notice  and  forfeiture:  Insur., 

140-142. 

foreign  assessments,  suspension  of  mem- 
ber: Insur.,  138. 

proper  beneficiaries:  Insur.,  30-83. 

change  of  beneficiary:  Insur.,  87,  89-92. 

two  beneficiaries,  death  of  one :  Insur.,  88. 

fund  not  assets  of  estate:  Insur.,  95,  96. 

remedy  for  failure  to  pay  fund :  Mandam., 

226,236. 

refused  license,  no  further  assessments, 

distribution :  Insur.,  21-23. 

actions  against,  venue:  Insur.,  8. 

parties :  Parties,  135. 

-  — —  declaration :  Insur.,  299. 

Mutual  insurance  companies;  charter  right  of 

membership:  Insur.,  7. 

by-laws:  Insur.,  48,  60, 118-120,  148. 

what  can  insure:  Insur.,  206. 

members'  liability  to  assessments :  Insur., 

134-139. 
assessments,  notice,    forfeiture:   Insur., 

143-146. 

waiver  of  forfeiture:  Insur.,  224-226. 

fraud  in  proving  loss:  Insur.,  261, 262. 

declaration  against:  Insur.,  802. 

costs  in  receiver's  suit :  Costs,  32. 

Mutuality    in    contract:    Contracts,    81-48; 

Spec.  Pert.,  37-47;  Stat,  of  F.,  23;  Vend,, 

9-11. 
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Mutuality  of  account:  Lim.  of  Ac,  46,  48-54. 

of  claims :  Set-off,  85-41. 

of  estoppel:  Estop.,  58,  59,  105. 

Name.    II,  p.  197. 

presumption  from  identity  of:  Ev.,  1502- 

1613. 

of  parties  in  deed :  Convey.,  18, 14, 40, 41. 

of  candidate,  in  ballot :  Elections,  41-48. 

of  corporation:  Corp.,  19-21;  Plead.,  468. 

omission  of  christian  name:  Bonds,  2; 

Crimes,  294. 
"William"  for  "Robert,"  or  "James" 

for  "Patrick,"  fatal:  Drains,  51;  Ev.,  1624. 
initials  only  for  christian  name:  Affid., 

17;  Elections,  41;  Error,  688;  Jodgts.,  268; 

Mortg.,  568;  Replev.,  257. 

immaterial  variance  in  spelling :  Plead., 

508. 

variance  as  to  middle  initial  disregarded : 

Plead.,  509. 
amendment  as  to,  of  judgment:  Judgts., 

95. 
amendment  of  pleadings  as  to:  Plead., 

589-600;  J.  P.,  178. 
errors     and     omissions    in    summons 

amended:  Process,  13,  14. 

of  suitors:  Parties,  1,  3. 

of  newspaper,  change  in:  Mortg.,  888. 

National  banks :  Banks,  4,  5,  12,  18. 

—  embezzlement  by  clerk :  Courts,  146. 

taxation  of  stock :  Tax.,  136-139. 

Navigable  waters :  Waters,  1-20. 
Navigation:  Const.,  406-416. 

:  See  Admiralty;  Shipping;  Waters. 

Necessaries  for  wife:  Husb.  &  W.,  98-111. 

for  minor:  Infants,  30. 

Necessity  for  condemnation :  Const.,  245-255; 

Cities  &  V.,  816,  844-846;  Highways,  282, 

239;  Railr.,  185-188. 

of  improvement:  Cities  &  V.,  172-174, 

work  of:  Words  &  Phr.,  189. 

Ne  Exeat,    n,  p.  198. 

agreement  by  sureties:  Contracts,  474, 

Negative  evidence:  Ev.,  917-927. 
Negligence. 
L  In  general. 

(a)  What  constitutes;  proximate  cause. 

1.  Generally.    H,  pp.  198,  767. 

2.  Injuries   to  employees,    n, 

p.  203. 

(b)  Evidence;  presumptions;  burden 

of  proof.    II,  p.  203. 

(c)  Whether  question  of  law  or  fact. 

II,  p.  205. 
IL  Respondeat    superior;   negligence    of 
contractor  and   fellow-servant;  who 
deemed  fellow-servant.    II,  p.  206. 


Negligence  (continued). 
III.  Contributory  negligence. 

(a)  In  general ;  what  constitutes.    II, 

pp.  208,  767. 

(b)  In  case  of  employees.    DZ,  p.  310. 

(c)  Effect  of  age,  sex,  etc.    II,  p.  312. 

(d)  Evidence;  burden  of  proof;  ques- 

tion of  fact  or  law.    II,  p.  213. 

as  to  passengers:  Carr.,  120-154. 

contributory,  of  passengers:  Carr.,  128, 

184,  186-147, 149,  150. 

criminal  liability  for:  Crimes,  80,  225. 

of  trustee :  Trusts,  200. 

in  signing  written  instrument:  Bills  & 

N.,  208-211;  Contracts,  114;  Convey.,  17. 
— —  in  operating  mine:  Mining,  25-85. 
as  to  improvement  of  streets,  etc. :  Cities 

&  V.,  408-419. 
as  to  repair  of  streets,  etc. :  Highways, 

176-219. 

declaration  for:  Plead.,  383-251,  675. 

— —  variance  as  to:  Plead.,  586-545. 

of  railway,  at  crossings :  Railr.,  276-290. 

of  railway,  as  to  cattle-guards :  Railr.,  296. 

— r-  of  railway,  as  to  fences :  Railr.,  299-389. 
of  railway,  as  to  employees :  Railr.,  340- 

871. 

of  co-employees:  Railr.,  872-895. 

—  contributory,    of    railway    employees : 

Railr.,  896-405. 
of  railways  as  to  strangers :  Railr.,  406- 

447. 
contributory,  of  person  injured  by  rail- 
way: Railr.,  448-495. 
of  railway  setting  out  fire :  Railr.,  496- 

503. 
contributory,  in  case  of  fire  -set  out  by 

railway:  Railr.,  500-502. 
Negroes:  Aliens,  6;  Const,  867;  Mandam., 

247;  Plead.,  405;  Schools,  72,  78. 
New  action  "  in  one  year:"  Lim.  of  Ac,,  147- 

150. 
New  promise:  Bankr.,  37-29a;  Intox.  Idq., 

71 ;  Lim.  of  Ac,  151-162,  164,  171. 
New  trial ;  when  granted  or  refused,  generally : 

Prac.,  286-80& 

in  county  court:  Certiorari,  213. 

in  criminal  cases:  Crimes,  988,  984. 

in  ejectment:  Eject.,  207-221. 

in  quo  warranto :  Quo  War.,  80-85. 

justice  cannot  grant:  J.  P.,  228,  339. 

on  reference :  Reference,  46-48. 

when  ordered  on  reversal :  Case  Made, 

57-59;  Certiorari,   188,    158;  Crimes,  1284- 

1290;  Error,  702-717. 
when  granted  by  chanoery:   Eq.,   520- 

522. 
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New  trial ;  discretion  to  grant  or  refuse,  not 

reviewable:  Certiorari,   14;  Error,  57,  61; 

Mandain.,  65-76. 
review    of   refusal   in    criminal   cases: 

Crimes,  1263-1260. 

denial  of,  as  res  ad  judicata:  Judgts.,  201. 

motion  for,  proper  remedy  for  errors  of 

jury:  Error,  805. 

right  to  jury  trial  on :  Prac,  28. 

amendments  on :  Plead.,  580,  615. 

elections,  rulings,  eta,  on  former  trial, 

force  of:  Plead.,  76,  79,  80. 

new  defence  set  up  on:  Bills  &  N.,  841. 

point  not  to  be  raised  on :  Est.  of  Dec.,  4. 

reproducing  testimony  given  on  former: 

Const.,  115;  Ev.,  215-328. 
Next  friend,  for  infant  plaintiff:  Actions,  96; 

Infants,  88-94;  Pay.  &  Disch.,  106;  Plead., 

597. 

for  married  woman :  Eq.,  726. 

Nominal  conditions :  Convey.,  225-227. 

damages:  Convey.,  866,  867;  Dam.,  220, 

444-458;  Error,  701,  718. 
Non-residence  of  administrator:  Est  of  Dec., 

44. 

averment  of:  Attach.,  88. 

Non-residents,  jurisdiction  over:  Divorce,  6-9; 

Jurisd.,  20-25,  114 
bringing  in  by  publication;  subsequent 

proceedings:  Attach.,  156-164;  Divorce,  127- 

180;  Eq.,  899,   1020-1040,   1180,   1196-1198, 

1298,  1829;  Mortg.,  614-620. 
— —  limitation  of  actions:  Lim.  of  Ac,  80-88. 
— —  venue  of  actions  against :  Actions,  37. 

security  for  costs:  Costs,  839-341. 

taxation  of  lands  of:  Tax.,  196,  492,  525, 

526. 
Nonsuit:  Prac.,  275-285. 
judgment  of:  Judgts.,  10, 11;  Reference, 

18;  Replev.,  287. 

in  plaintiff's  absence,  when  void:  J.  P., 

86. 

judgment  of,  no  bar:  Judgts.,  181. 

— —  set  aside  on  mandamus:  Mandam.,  71. 

appeal  from :  Appeal,  419,  421,  422,  427. 

— —  set  aside,  costs:  Costs,  17. 

Notary  public,  power  to  administer  oaths: 

Affld.,  5-8. 
— —   judicial  powers   cannot    be   conferred 

upon:  Const.,  6S5. 
cannot  dissolve  attachments :  Attach.,  168. 

—  cannot  take  acknowledgment  of  recogni- 
sance of  special  bail :  Bail,  12. 

—  acknowledgment  of  shareholders  to  cer- 
tificate of  organization :  Banks,  4. 

—  certificate  of  acknowledgment  by :  Con- 
vey., 60-78,  81-87,  91-100. 


Notary  public;  liability  for  false  certificate: 
Convey.,  88,  89. 

protesting  note:  Bills  &  N.,  110. 

certificate  of  notice:  Bills  &  N.,  114. 

Notice. 

L  What  constitutes  notice. 

(a)  In  general.    II,  p.  218. 

(b)  Notice  to  one  person  as  binding 

another.     II,  p.  215. 

(c)  Notice   imparted   by  possession. 

H,  p.  216. 

(d)  Notice   imparted  by  recitals   in 

deeds,  etc.    II,  p.  218. 

(e)  Lis  pendens.    II,  p.  218. 

(f)  Notice  to  grantees  of  a  bona  fide 

purchaser.    II,  p.  219. 
H.  Effect  of  notice.    II,  p.  219. 
HL  Purchasers  without  notice. 

(a)  In  general.    U,  p.  220. 

(b)  Burden  of  proof  as  to  notice,    n, 

p.  22tt 

essential  to  jurisdiction:  Jurisd.,  29-43. 

evidence  of  publication:  Ev.,  830-839. 

for  bids  for  public  printing:  State,  10. 

for     proposals     for     letting     convicts: 

Agency,  76. 

forbidding  sale:  Intox.  Liq.,  48. 

from  record :  Record.,  78-115 ;  Trusts,  178. 

from  vendee,  to  deliver :  Sales,  77,  78. 

in   condemnation   proceedings:    Const., 

256-259;  Cities  &  V.,  828-339;  Drains,  31- 

49;  Highways,  89-58,231;  Railr.,  155-158. 

in  laying  out  drains:  Drains,  31-49. 

in  laying  out  private  way:  Highways, 

281. 

judicial  notice:  Ev.,  972-1041. 

of  abandonment:  Insur.,  249. 

of  acceptance  of  guaranty:  Guaranty, 

7,8. 

—  of  adjustment  of  claim,  to  executor  who 
has  given  bond  as  residuary  legatee:  Est  of 
Dec.,  186. 

of  administrator's  sale :  Est  of  Dec,  293- 

294. 

of  amendment  of  decree :  Eq.,  1382, 1888. 

of  amendment  of  judgment:  Judgts.,  80, 

84. 
of  amendment  of  return :  Process,  97-99, 

107. 
of  appeal  from  highway  commissioners: 

Highways,  223-226. 

of  appeal  in  chancery:  Appeal,  111-114. 

of  appeal  in  probate  case :  Appeal,  364, 

865. 

of  appeal    in    railroad    condemnation: 

Railr.,  215,  216. 

of  appearance  of  counsel :  Error,  175. 
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Notice  (continued). 

—  of  application  for  amendment  to  charter: 
Const,  448. 

of  application  for  appointment  as  admin- 
istrator or  executor:  Est.  of  Dec,  17-19. 

of  application  for  injunction:  Banks,  71, 

72;  Injunc,  118-116. 

of  application  for  order  for  execution: 

Garnish,,  182. 

of    application    for    surplus    moneys: 

Mortg.,  769. 

of  application  to  divide  township :  Town., 

7-11,  18. 
of  appointment  of  receiver :  Receivers,  29, 

81,  82,  85,  36. 

of  assessment:  Insur.,  140-146. 

of  assessment  of  damages:  Dam.,  481, 

486;  Replev.,  858-356. 
of  attachment  proceedings :  Attach.,  156- 

162. 

of  chancery  sale:  Eq.,  1423. 

of  deficiency  in  bridge:  Neglig.,  27. 

• of  discontinuance :  Actions,  182. 

of  discontinuance  of  highway:  High- 
ways, 72-79. 

of  election :  Elections,  18-19. 

of  election  to  foreclose  for  whole  debt : 

Mortg.,  487-489. 
of  election  to  renew  lease:  Landl.  &  T., 

175. 

of  entry  of  decree:  Eq.,  1320,  1321. 

of  execution  sale :  Executions,  194-201, 

226,  227. 

of  filing  deposition:  Ev.,  1658-1658. 

of  firm's  dissolution:   Partnership,  194, 

197, 198. 
of  foreclosure  sale :  Chat.  Mortg.,  201- 

203;  Mortg.,  687-695,  822-842. 
of  guardian's  sale:  Guard.,  127,188-141, 

161. 
of  habeas  corpus,  to  plaintiff  m  execu- 
tion: Habeas  Corp.,  19. 
of  hearing:    Appeal,    159-162,  294-296; 

Certiorari,   118;   Crimes,   1259;   Eq.,  1164- 

1170,  1322,  1388;  Error,  181-185;  Mandam., 

278;  Quo  War.,  70,  71. 
of  justification:   Libel,  59,  60,  105,  106; 

Slander,  25,  26. 

of  levy:  Record.,  106-110. 

of  limitation  of  liability:  Carr.,  86,  76. 

of  loss :  Insur.,  253-255.  n 

of  machine's  failure  to  work:  Sales,  291. 

of  meeting  of  commissioners:  Partition, 

52. 
of  meeting  of  directors:  Corp.,  71. 

—  of  meeting  of  school  inspectors :  Schools, 
67-70. 


Notice  (continued). 

of  meeting  of  trustees:  Relig.  Soc.,  18. 

of  meeting  prior  to  consolidation :  Railr., 

25-29. 
of  meeting  to  apportion  school  property : 

Schools,  30. 

of    meeting    to   change   school-district 

boundaries :  Schools,  22-25. 

of  motion  for  leave  to  appeal :  Appeal, 

455. 

of  motion  to  set  aside  foreclosure  sale : 

Mortg.,  759. 

of  non-payment:  Bills  &  N.,  100-121. 

of  nuisance,  to  subsequent  grantee:  Nui- 
sance, 69-71. 

of  opening  of  highway:  Highways,  39-62. 

of  petition  for  execution  for  deficiency : 

Mortg.,  786,  787. 

of  prior  mortgage:  Chat.   Mortg.,   110- 

121. 

of  proceeding  for  further  decree  upon  in- 
stalments: Mortg.,  776,  777. 

of  proceedings  in  chancery:  Eq.,  1163- 

1172. 

—  of  proceedings  to  remove  administrator: 
Est.  of  Dec,  45,  58. 

of  proceedings  to  set  aside  sale:  Execu- 
tions, 233,  234. 
of  proposed  street  opening:  Cities  &  V., 

828-339. 
of  public  acts  of  board  of  supervisors: 

Town.,  18. 
of  recoupment:  Dam.,  681-538;  Plead., 

881. 

of  re-entry:  Landl.  &  T.,  154. 

of  reference:  Eq.,  1205,  1215, 1216. 

of  reference  on  claim  for  surplus :  Mortg. , 

872. 

of  resale:  Sales,  218,  219. 

of  return  and  hearing:  Admiralty,  5. 

of  sale  to  enforce  mechanic's  lien :  Liens, 

75. 

of  sale  under  contract :  Contracts,  870. 

of  set-off:  Set-off,  79-86. 

of  special  matter  of  defence :  Plead..  857- 

368,  also,  828-856;  Insur.,  809-815. 

of  special  motion:  Prac,  321. 

of  special  partnership:   Partnership,  99. 

of  statutes:  Statutes,  17-21. 

of  statutory  foreclosure  sale:  Mortg.,  822- 

842. 

—  of  substitution :  Att'y,  28. 

of  suggestion  of  death:  Actions,  119, 120. 

of  taking  deposition:  Ev.,  1616-1624. 

of  tax-sale:  Tax.,  610,  611. 

of  time  of  trial,  by  sued  bank  to  depos- 
itor: Banks,  27. 
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Notice  (continued). 

of  trial:  Prac,  1-7. 

of  trial  on  appeal  from  justice:  Prao.,4; 

Appeal,  521-533. 
of  trial  on  probate  appeal :  Appeal,  896- 

898. 
— —  of  trial,  review  of:  Mandam.,  62. 

proof  of  service :  Process,  86. 

record  as  notice:  Record.,  78-115. 

that  payment  is  required  for  stock :  Plank 

R,  89. 

to  agent:  Agency,  177-188. 

to  bind  surety :  Suretyship,  40. 

to  charterer :  Shipping,  29. 

to  controller,  not  notice  to  city:  Cities  & 

V.,  161. 
to  covenantor,  to  defend:  Convey.,  856- 

860. 

to  guarantor:  Guaranty,  59-61,  70. 

to  homesteader:  Pub.  Lands,  40. 

to  mortgager's  tenant:  LandL  &  T.,  21. 

to  officer,  of  charges  and  bearing:  Offic., 

26,  28,  82. 
to  officer,  of  successor's  election:  Schools, 

112. 
to  prevent  bona  fide  purchase:  Bills  & 

N..  178-204. 

to  quit:  LandL  &  T.,  87-47,  61,  53-70. 

to  relatives  of  insane  child:  Poor,  10. 

to  subcontractor,   of    forfeiture:    Con- 
tracts, 416. 

to  terminate  contract:  Contracts,  585, 586. 

to  terminate  tenancy:  LandL  &  T.,  29,  66. 

to  vendor,  to  defend  suit :  Sales,  168-171. 

Notices,  entitling:  Prac,  826. 

in  cause,  who  to  give:  Att'y,  25. 

when  to  be  in  writing:  Prac.,  325. 

printing  suffices:  Words  &  Phr.,  192. 

Novation:  Contracts,  565-570, 572,  575;  LandL 

&  T.,  167,  168;  Master  &  Serv.,  7;  Plead., 

100. 
Nuisance. 

L  In  general ;  what  constitutes. 

(a)  Public  nuisances.    JO,  p.  22L 

(b)  Private  nuisances.    H,  p.  222. 
IL  Abatement 

(a)  In  general.    II,  p.  228. 

(b)  By  injunction.    H,  p.  228. 
ILL  Actions  for  nuisance.    II,  p.  225. 

punishment  for    maintaining:   Crimes, 

645-063. 

who  liable:  Landl.  &  T.,  78-77. 

Nuncupative  will:  Wills,  48. 
Oaths:  See  Affidavits. 

official:  Const.,  712,  718;  Offic.,  r94,  195. 

before  mortgaging  land:  Est.  of  Dec., 

835. 


Oaths  before  sale  of  real  estate:  Est  of  Dec., 
291. 

before  sale  of  ward's  land :  Guard.,  129- 

182. 

of  arbitrators:  Arbitr.,  24. 

of  jurors:  Drains,  59-61;  Railr.,  172. 

on  return  of  unpaid  taxes:  Tax.,  574,  575. 

verification  by,  see  Verification. 

Objections  to  deposition :  Ev.,  1653-1661. 

to  evidence:  Ev.,  2150-2178. 

to  introduction  of  any  evidence:  Plead., 

653,  654,  656,  658. 

not  first  considered  on  appeal :  Appeal, 

269-282. 

not  first  considered  on  error:  Error,  362- 

432. 

who  may  make  and  argue:  Prac. ,  78. 

Obligation  of  contracts:  Const,  155-188. 
Obstructing  officers:  Crimes,  475-477. 
Obstruction  defined:  Words  &  Phr.,  194. 

of  drains:  Drains,  82-85;  Waters,  152, 153. 

of  highway:  Highways.  162, 170;  Plead., 

525,  579. 
—  of  highway,  damages  for:  Dam.,  47,  64, 
254. 

of  streets  and  alleys:  Cities  &  V.,  286- 

298;  Plead.,  248,  525. 

malicious,  of  business:  Crimes,  857-359. 

Occupancy:  Words  &  Phr.,  196-200. 
Offers;  acceptance  of:  Contracts,  54-73. 

by  way  of  compromise:  Ev.,  264-269. 

of  proof:  Error,  402,  403;  Ev.,  1912-1921 ; 

Insur.,  326. 
Officers. 

L  What  is  an  office  and  who  are  offi- 
cers,   n,  p.  225. 
LL  Eligibility;   selection;   appointment; 
removal;  filling  vacancies,    n, 
p.  226. 
LTL  Tenure;  resignation.    H,  p.  228. 
IV.  Proof  of  official  character;   officers 

de  facto.    IL  p.  229. 
V.  Powers  and  acts. 

(a)  In  general.    TL,  p.  230. 

(b)  Of  deputies.    H,  p.  280. 
"VX  liabilities. 

(a)  To  the  public.    LL  p.  231. 

(b)  Liability  of  officers  to  individ- 

uals by  their  acts  or  neg- 
ligence. 

1.  Judicial  duties;  immunity 

of    judicial  action.     H, 
p.  232. 

2.  Ministerial      duties.       II, 

p.  233. 
8.  Protection  by  process.    IL 
p.  235. 
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Officers  (continued). 

VII.  Official  oaths  and  bonds. 

(a)  In  general     II,  p.  237. 

(b)  Execution     and     approval    of 

bonds.    II,  p.  288. 

(c)  Construction  of  bonds;  sureties' 

liabilities.    II,  p.  2S9. 

(d)  Actions  on  official  bonds.    II, 

p.  240. 
VIII.  Compensation. 

(a)  In  general     II,  p.  241. 

(b)  Salaries.    II,  p.  242. 

(c)  Fees.    II,  p.  244. 

contending  claimants,  equity  cannot  set- 
tle dispute:  Eq.,  64. 

resisting  or  obstructing:  Crimes,  475-478. 

bribery  of :  Crimes,  473. 

embezzlement  by:  Crimes,  828,  829-840. 

of  corporation,  embezzlement  by:  Crimes, 

822. 

person  wrongfully  acting  as :  Crimes,  480. 

arrest  by:  Crimes,  710-784. 

possession  of,  under  writ:  Attach.,  182- 

135,  241;  Executions,  170-184;  Replev.,  61- 

64. 

declarations  by:  Ev.,  492-509. 

presumption  as  to  regularity  of  acts  of: 

Ev.,  1565-1584. 
non-performance  of  duty;  Crimes,  581- 

584. 
liability  of,  for  false  acknowledgment: 

Convey.,  88,  89. 

control  of  action  of:  Mandam.,  80-218. 

. liability  of  city  for  acts  or  negligence  of : 

Cities  &  Y.,  403-421. 
venue  of  actions  against:  Actions,  89, 40; 

Town.,  140. 
costs  in  proceedings  against :  Costa,  272- 

283. 
restraining  action  of:  Injunc,,  45-51,  54, 

56,  57. 
of  cities  and  villages:  Cities  &V.,  94- 

132. 

of  school  districts :  Schools,  46-86. 

of  townships:  Town.,  108-128. 

of  private  corporations:   Corp.,  59-111 ; 

Railr.,  503-514. 
Official  documents,  what  are:  Ev.,  492-494, 

500,  503-505,  507,  1051. 
Oleomargarine,  statute  void:  Const,  581. 
Omnibus  agents:   Cities  &  V.,   76;  Crimes, 

1316. 
Open  and  close,  right  to:  Mandam.,  281,  282; 

Prao.,  76. 
Opening  case  to  jury:  Prac,  90-96,  102. 
Opinions,  admissibility  of:  Ev.,  557-681,  695, 

698,  788-765;  Wills,  140-156. 


Opinions,  previous:  Jury,  42-54. 
Options:  Contracts,  70,  872. 

speculating  in :  Contracts,  282. 

Order  of  proof:  Crimes,  921-932;  Ev.,   1922- 

1946;  J.  P.,  221;  Wills,  117,  119. 
Orders:  Eq.,  1151-1162:  Prac,  327. 

pro  confesso:  Eq.,  1173-1211. 

to  show  cause:  Mandam.,  249-252. 

what  appealable,  see  Appeal. 

Ordinance  of  1787:  Const.,   14-16,  235,  286, 

406,  407,  412, 418;  Railr.,  7;  Waters,  7, 12. 
Ordinances  of  city  or  village,  adoption,  etc. : 

Cities  &  V.,  88-89,  156. 
violation  of:    Cities  &  V.,  90-98,   286- 

298. 
complaint  under:   Crimes,    1816;    Ship- 
ping, 4 

proof  of:  Ev.,  985,  1059,  1060. 

admitted  to  show  party's  negligence :  Ev., 

901. 
Organization  of  banks:  Banks,  1-5. 

of  corporations:  Corp.,  1-30. 

of  counties:  Counties,  1-4. 

of  courts:  Courts,  160-180. 

of  railroads:  Railr.,  6-22. 

of  school  districts :  Schools,  1-28. 

of  townships:  Const,  529-532,  557,  584; 

Town.,  l-22a. 
Organized :  Words  &  Phr.,  204. 
Other  insurance:  Insur.,  178-195,  853-855. 
Overvaluation :  Insur.,  148-153,  281. 
Owner:  Words  &  Phr.,  206. 
Ownership,  averment  of:  Plead.,  257. 
estoppel    from    claiming    or    denying: 

Estop.,  178,  175. 

evidence  of:  Ev.,  792-810. 

presumption  of:  Ev.,  1560-1564 

Oyer:  Plead.,  281. 

Pain,  damages  for:  Dam.,  73-88. 

exclamations  of:  Ev.,  848-354. 

Pardons:  Crimes,  1432,  1483. 
Parent  and  Child. 

I.  Custody  of  children.    II,  p.  245. 
II.  Adoption ;  emancipation.    U,  p.  246. 

HI.  Right  to  child's  earnings.    II,  p.  247. 

IV.  Obligation  to  support,  etc.    II,  p.  248. 
V.  Dealings  between  parents  and  children. 
II,  p.  249. 

VI.  Miscellaneous  matters.    U,  p.  249. 
Parks  and  park  commissioners:  Const,  465, 

468,471-474;  Cities  &V.,  26,  27,  102,  108, 

147. 
open  spaces  in  Detroit,  use  of:  Cities  &  V., 

263-270. 

township  parks:  Town.,  81. 

Parol  evidence,  to  vary  writing:  Ev.,  1246- 

1391 ;  Bills  &  N.,  842-849. 
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Parties. 

Partnership. 

I.  In  what  name  action  may  be  brought  or 

I.  What  constitutes;  who  deemed   part- 

defended.   II,  p.  240. 

ners  ;  proof  of  partnership   II,  p.  263. 

IL  Plaintiffs. 

II.  Authority  of  partner;   how  far  may 

(a)  Who  may  be  plaintiff;  real  party 

bind  firm.    II,  p.  266. 

in  interest. 

m.  Rights  and  remedies  as  between  a  firm 

1.  In  general.    II,  p.  251. 

or  partners  and  third  persons,    n, 

2.  In  case  of  assignment,  etc. 

p.  268. 

H,  p.  258. 

IV.  Rights,  liabilities  and  remedies  as  be- 

(b) Joinder  of  plaintiffs.     II,  p.  254. 

tween  partners;  accounting. 

m.  Defendants. 

(a)  In  general.    II,  p  271. 

(a)  Who  proper  and  who  necessary 

(b)  Proceedings  at  law  between  part- 

parties defendant.    II,  p.  255. 

ners.    II,  p.  273. 

(b)  Joinder  of  defendants.    II,  p.  256. 

(c)  Accounting  in  chancery. 

IV.  Misjoinder  or  defect  of  parties,  how 

V.  Dissolution  and  its  effects. 

taken  advantage  of.    II,  p.  256. 

(a)  What  works  dissolution;  notice. 

V.  Transfers  pending  suit;  bringing  in  new 

IL  p.  275. 

parties;   substitution  of  parties.    II, 

(b)  Powers  and  liabilities  of  partners 

p.  257. 

after  dissolution,    n,  p.  276. 

VL  Persons  under  disability.    II,  p.  258. 

(c)  Settlement  by  surviving  partners. 

who  are  parties:  Judgts.,  212. 

H,  p.  277. 

who  may  sue  on  policy:    Insur.,  288- 

specific  performance  of  partnership  agree- 

297. 

ment:  Spec  Perf.,  20,  21. 

in  ejectment:  Eject,  18-83. 

questions  of  fact  or  of  law:  Instruc,  197- 

in  enjoining  tax  proceedings:  Tax.,  588- 

201. 

548. 

partnership  estates:  Est  of  Dec,  128- 

in  equity:  Eq.,  605-781. 

135. 

in  foreclosure:  Mortg.,  526-567. 

payment  by  one  partner:  Lim.  of  Ac, 

in    mandamus   proceedings :    Mandam., 

172,  178. 

280-289. 

insurance  taken  by  partner  in  his  own 

in  mechanic's  lien  cases:  Lien,  62,  63. 

name:  Insur.,  27,  71-74. 

in  partition :  Partition,  88-48. 

—  partner's  admissions  or  declarations,  when 

in  probate  proceedings:  Wills,  76-87. 

bind  firm:  Ev.,  432-437. 

in  proceeding  to  condemn  right  of  way : 

actions  by  partners:    Parties,   111-116; 

Railr.,  151-154;  Est.  of  Dec,  104. 

Replev.,  127,  150,  151. 

in  proceeding  to  open  street :  Cities  &  V., 

purchase  by  one  partner  of  other's  inter- 

324-827. 

est:  Contracts,  66. 

in  quo  warranto:  Quo  War.,  24,  25. 

in  land:  Stat,  of  F.,  128,  124. 

in  specific  performance:  Spec.  Perf.,  ITS- 

:  Receivers,  18-28,  88,  64;  Suretyship,  8, 

ISO. 

189;  Tax.,  178-182,  201, 203,  205,  423;  Trusts, 

to  appeal:  Appeal,  100-103,  352-863. 

192. 

to  certiorari:  Certiorari,  34,  86,  74-79. 

Part  performance:  Contracts,  511-515;  Spec 

to  writs  of  error:  Error,  107-115. 

Perf.,  96-121:  Stat,  of  F.,  189-194;  Vend., 

infants  as  parties:  Infants,  79-96. 

187. 

cestui  que  trust,  when  necessary :  Trusts, 

recovery  on:  Assumpsit,  151-154;  Dam., 

218;  Eq.,  634,  635,  662. 

188-201. 

Partition. 

Party  Walls.    IL  p.  278. 

I.  General  principles.    II,  p.  258. 

Passengers,  carriage  of:  Carriers,  100-154. 

II.  Proceedings  for  partition. 

accommodation,    discrimination   as   to 

(a)  Jurisdiction.    II,  p.  259. 

race:  Plead.,  405. 

(b)  Parties.    II,  p.  260. 

carried  beyond  station,  injury,  proximate 

(c)  Pleadings.     II,  p.  261. 

cause:  Neglig.,  49. 

(d)  Practice;  decree.     BE,  p.  261. 

declaration  for  lost  trunk:  Plead.,  205. 

:  Waters,  1S7. 

expulsion:  Carr.,  100-119;  Dam.,  48, 259; 

of  decedents'  estates:  Est.  of  Dec.,  410- 

Plead.,  546. 

413,420,421,486-490. 

right  of  action  for  negligence:  Shipping, 

costs  on:  Costs,  187. 

43.44. 
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Patent  to  lands:  Pub.  Lands,  66-90,  71-78, 
106.  181,  133.  134,  137-139,  141,  148,  164, 165, 
168,  170,  173. 

recording:  Record.,  9,  10,  128. 

relief  against  patentee:  Eq.,  389-291. 

Paternity,  presumption  as  to:  Ev.,  1526,  1406. 

Paupers :  See  Poor. 

Paving :  Cities  &  V.,  84-87, 162-258;  Contracts, 
419-422,  425. 

Payment  and  Discharge. 
I.  Payment. 

(a)  What  constitutes. 

1.  In  general.    II,  p.  280. 

2.  What  receivable  in  payment. 

II,  p.  281. 

3.  When  bill  or  note  considered 

payment.    II,  p.  282. 

(b)  Proof  of  payment    II,  p.  284. 

(c)  Application    of    payments.    II, 

p.  285. 
(i.l)  Recovery  back.    IL  p.  286. 
II.  Accord  and  satisfaction.    II,  p.  287. 

III.  Part  payment.    II,  p.  287. 

IV.  Settlement;  release;  receipt.    II,  p.  288. 
of  judgments:  Judgts.,  248-252;  J.   P., 

::05-3ia. 
of  mortgages :    Chat.    Mortg.,    180-193 ; 

MortfC.,  371-456. 
Payment  to  agent:  Agency,  16,  51-58,  55,  56, 

KS,  CD. 

into  court:  J.  P.,  179, 180;  Pay.  &Disch.,  21. 

of  line,  waiving  certiorari :  Crimes,  1243, 

1361. 

«.f  assessments:  Insur.,  138-146. 

of  premiums:  Insur.,  121-132. 

of  taxes:  Tax.,  417-450. 

to  complete  sale :  Sales,  28,  87-41,  44,  72. 

:  bee  Tender. 

Payments,  partial:  Pay.  &  Disch.,  107-114; 

bales.  258. 
Ian-ping  account  open:  Lim.  of  Ac,  49, 

uO.  5i,  53. 
to  take  case  out  of  statute:  Lim.  of  Ac., 

lot) -175. 

under  contract  to  convey:  Spec.  Perf.,  121. 

recovery  of:   Stat,  of  F.,  227-233; 

Vend.,  149-153. 
P  ni.i.ary  circumstances:  Dam.,  152-156,  849, 

;:5 !.  Ev..  840-857. 
Peddlers:  Cities  &  V.,  399. 
PeJinree:  Ev.,  903-900. 
lYi.nl  statutes:  Statutes.  193-201. 
Penalties,   meaning  of  term:  Words  &  Phr., 

u)'J.  2i0. 

when  excessive:  Const..  132-135. 

when  recoverable  by  indictment:  Crimes, 

079r  080. 


Dam.,  454-478. 


Penalties,  declarations  for:  Plead.,  269,  271, 

272. 

disposition  of:  Const.,  186-141. 

for  failure  to  discharge :  Mortg. ,  445-456. 

.for  forcibly  passing  toll-gate,  etc. :  Plank 

R,  23-25. 
for  exacting  excessive  toll :  Plank  R.,  26- 

28. 
for  non-payment  of  taxes:  Tax.,  405-410, 

62a 

for  obstructing  highway :  Crimes,  668. 

for  failure  to  transport  passenger:  Carr., 

ioa 

for  violating  liquor  or  prohibitory  laws : 

Crimes,  601-604,  607,  608. 

stipulations  for  damages 

under  liquor  ordinances,  who  to 

Crimes,  675. 

under  ordinances:  Cities  &  V.,  66, 70, 80. 

Pendency  of  another  suit:  Actions,  98-108; 

Eq.,  88-88,  884, 1150;  Plead.,  202-29& 
Pensions:  Contracts,  234. 
Peremptory  challenges:  Jury,  68-75. 
Performance:   Contracts,    457-542,    VoL   IL 

p.  765. 

of  contract  to  convey:  Vend.,  101-186. 

partial:  Contracts,  511-515;  Spec.  Perf., 

96-121 ;  Stat,  of  F.,  189-194;  Vend.,  137. 
Perjury:  Crimes,  456-471. 

evidence  in  trial  for:  Ev.,  1169. 

as  ground  of  relief:  Eq.,  515. 

Perpetuities:  Trusts,  111-114;  Wills,  224,  309- 

320. 
Person,  examination  of:  Ev.,  1393,  1393. 
Personal  injuries,  damages  for:  Dam.,  334- 

855. 
Personal  property,  sales  of:  See  Sales. 

bequests  of:  See  Wills. 

ownership  of,  presumptions:  Ev.,  1560- 

1564. 

trespass  upon :  Tresp.,  107-130. 

what  is:  Est.  of  Dec,  56;  Executions, 

118;  Words  &  Phr.,  212,  213. 
Persons,  meaning  of  term:  Words  &  Phr., 

211. 
Petitions,  by  legatee,  etc.,  for  possession :  Est. 

of  Dec,  430. 

for  accounting:  Est.  of  Dec,  389-393. 

for  allowance  of  claim :  Est.  of  Dec,  197. 

for  allowance  of  foreign  will :  Wills,  83, 

89. 
—  for  appointment  of  administrator:  Est. 

of  Dec,  8-15. 
for  condemnation :  Railr.,  188-149,  232- 

234. 

for  discharge  of  insolvent:  Poor,  11. 

for  dissolution :  Attach.,  192-201. 
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Petitions    for    division,    etc.,    of   township: 

Town.,  6,  7,  18. 
for  execution  for  deficiency :  Mortg.,  784- 

787. 
for  further  decree  upon  instalments  due: 

Mortg.,  775-778. 
for  leave  to  dam  stream :  Waters,  68-64, 

56,  67. 

for  leave  to  sell:  Est  of  Dec,  815-819. 

for  leave  to  sell  ward's  land:  Guard.,  118- 

110,  152,  154,  158,  159. 

for  mandamus:  Mandam.,  245-248. 

for  partition,  amendment  of:  Partition,  61. 

for  probate  of  will:  Wills,  90,  96. 

for  reference  on  claim  for  surplus :  Mortg. , 

872. 
for  removal  of  administrator:   Est  of 

Dec.,  46-62. 

for  support:  Husb.  &  W.,  78. 

in  chancery:  Eq.,  748-750. 

in  enforcing  mechanic's  lien :  Liens,  66, 67. 

in  establishing  drains:  Drains,  16-80,  54. 

to  dissolve  attachment :  Attach.,  192-201. 

to  enforce  lien  on  logs:  Liens,  115. 

to  have  plat  vacated :  Plats,  21. 

to  set  aside  chancery  sale :  Mortg.,  742. 

Photographs  as   evidence:   Ev.,  1894,  1899- 

1401. 
Physicians. 

I.  General  matters.    II,  p.  291. 
II.  Privileged  communications.    II,  p.  291. 

nL  Degree  of  skill ;  malpractice.    II,  p.  292. 

IV.  Compensation.    IL  p.  293. 
Place  of  publication:  Words  &  Phr.,  216. 
Plank-roads. 

I.  In  general.    H,  p.  298. 
II.  Erection  and  removal  of  toll-gates.    U, 
p.  294. 

111.  Bight  to  demand  toll;  forfeiture.    DT, 

p.  294. 
IV.  Illegally  passing  toll-gates.    H,  p.  295. 
V.  Exacting  excessive  toll.    H,  p.  295. 
VL  Mortgage  and  sale  of  franchises.    II, 

p.  295. 
Vn.  Liability  of  stockholders,    n,  p.  296. 

charter  subject  to  police  power:  Const, 

Vol.  IL  p.  765. 

partner's   subscription  to:    Partnership, 

80,  81. 
Plat-book,  when  not  evidence:  Record.,  122. 
Plats. 

I.  General  principles.    II,  p.  296. 
II.  Acknowledgment  and  record.    II, 

p.  296. 
III.  Vacation  of  plats.     II,  p.  297. 
sales  by  reference  to,  estoppel  from  clos- 
ing streets,  etc.:  Estop.,  26-82. 


Plats  (continued). 

:  See  Record.,  100,  121,  122;  Surveys,  & 

4;  Waters,  79,  93,  94 

book  of,  when  not  evidence:  Ev.,  1051. 

Plea  in  abatement:  Plead.,  287-812. 

in  chancery:  Eq.,  884,  889. 

in  justices'  courts:  J.  P.,  168,  164. 

in  criminal  cases :  Crimes,  864,  865. 

puis  darrein:  Plead.,  376,  379,  880. 

for  non- joinder  of  parties :  Parties,  150- 

168. 
Pleadings. 

L  General  principles. 

(a)  General  principles ;  rules  of  con- 

struction.   II,  p.  298. 

(b)  Superfluous  or  immaterial  mat- 

ter.    II,  p.  299. 
n.  The  declaration. 

(a)  In  general     H,  p.  299. 

(b)  The  counts;  joinder;  election. 

1.  In  general ;  duplicity.    IL 

p.  800. 

2.  Joinder;    misjoinder.     H, 

p.  300. 

8.  Election.    II,  p.  301. 
(o)  When  the  common  counts  may 
be  used. 

1.  Generally,    n,  p.  302. 

8.  For  money  paid  or  ex- 
pended ;  money  had  and 
received.    H,  p.  803. 

8.  For  labor  and  services; 
materials  furnished.  II, 
p.  804. 

4  For  lands  or  goods  sold.  U, 
p.  805. 

5.  For   use   and  occupation. 

II,  p.  806. 

6.  Upon  account  stated.    II, 

p.806. 

(d)  Subject-matter ;  certainty ;  nec- 

essary averments. 

1.  Generally.    II,  p.  306. 

2.  In  actions   ex  contractu. 

H,  p.  807. 
8.  In  actions  ex  delicto.    TL, 

p.  809. 
4.  Declaring    upon    statute. 

II,  p.  812. 

(e)  Profert  and  oyer.    II,  p.  318. 
m.  Pleas. 

(a)  In  general.    II,  p.  313. 

(b)  Pleas  in  abatement. 

1.  When     allowable;     what 

may  or  should  be  thus 
pleaded.    II,  p.  314. 

2.  Requisites.    II,  p.  815. 
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Pleadings  (continued). 
HI.  Pleas  (continued). 

(c)  Pleas  in  bar. 

1.  Generally.    II,  p.  815. 

2.  The   general    issue;  what 

defences    admissible 
thereunder.     II,  p.  815. 
8.  Notice  of  special  defence. 
II,  p.  817. 

(d)  Pleas  puis  darrein  continuance. 

II,  p.  818. 
IV.  Replications.    II,  p.  819. 
V.  Demurrers.    II,  p.  819. 
VL  Affidavits;  bills  of  particulars. 

(a)  Affidavit  of  amount  due.    II, 

p.  820. 

(b)  Affidavits  of  non-execution.  II, 

p.  820. 
(o)  Bills  of  particulars.    II,  p.  822. 
Vli.  Variance    between     allegations    and 
proof;  what  provable  under 
particular  allegations. 

(a)  In  general.    II,  p.  323. 

(b)  In  actions   ex    contractu.      II, 

p.  824. 

(c)  In  actions  ex  delicto.   II,  p.  827. 

(d)  When  disregarded  or  deemed 

waived.    II,  p.  829. 
VUL  Amendments. 

(a)  In  general.    II,  p.  830. 

(b)  Of  the  declaration.    II,  p.  880. 

(c)  Of  other   pleadings,    etc,     II, 

p.  833. 
IX  Admissions;  waivers. 

(a)  In  general.    II,  p.  833. 

(b)  What   admitted  by  demurrer. 

II,  p.  834. 

(c)  Admissions    and    waivers    by 

pleading  the  general  issue  and 
going  to  trial.    II,  p.  334. 
X.  Aider  by  verdict  or  judgment.    II, 
p.  885. 

allegation  of  damage:  Dam.,  67-72. 

amendment  on  appeal:  Appeal,  509-520. 

in  actions  for  breach  of  warranty :  Sales, 

178-184. 

in  actions  for  libel :  libel,  54-63. 

in  actions    for   malicious    prosecution : 

Mai.  Pros.,  37-40. 

in   actions   for   seduction:     Seduction, 

4,5. 

in  actions  for  slander:  Slander,  16-26. 

in  actions  for  treble  damages :  Dam.,  431- 

442. 

in  actions  on  policies:  Insur.,  298-815. 

in  bastardy  proceedings:  Bastardy,  7-12. 

in  cases  of  set-off:  Set-off,  79-85. 


Pleadings  (continued). 

in  criminal  cases:  Crimes,  766-838,  1829- 

1333. 

in  ejectment:  Eject.,  106-120. 

in  enforcing  vendor's  lien:  Vend.,  176- 

178. 

in  foreclosure:  Mortg.,  568-604. 

in  injunction  suits :  Injunc. ,  108-112 ;  Tax., 

549-560. 

in  justices'  courts:  J.  P.,  180-178. 

in  partition  suits :  Partition,  44-51. 

in  probate  appeals :    Appeal,  874a-394 ; 

Wills,  92-98. 

in  quo  warranto:  Quo  War.,  26-57. 

in  redemption  proceedings:  Mortg.,  952- 

963. 

in  replevin:  Replev.,  239-259. 

in  specific  performance:  Spec.  Perf.,  181- 

196. 

insults  on  bills  and  notes:  Bills  &  N., 

256-268. 

in  summary  proceedings:  Fore.  Ent.,  etc., 

64-66. 

in  trespass:  Tresp.,  60-81,  120. 

in  trover:  Trover,  113-181. 

pleading  estoppels:  Estop.,  78-75. 

rule  to  plead :  Process,  19-28. 

under  boat  and  vessel  law :  Shipping,  69- 

74,  76-78. 

under  statute  of  limitations:  Lim.  of  Ac, 

198-207. 

in  equity:  Eq.,  732-985. 

Pleas:  Plead.,  282-888. 

in  equity:  Eq.,  883-898. 

in  criminal   proceedings :   Crimes,  864- 

886,  1329. 

in  justices'  courts:  J.  P.,  162-171. 

in  quo  warranto:  Quo  War.,  36-46. 

Pleas  puis  darrein  continuance:  Plead.,  368- 

888;  Man  dam.,  286. 
Pledge.    II,  p.  887;  Bailm.,  16-28. 
Plural:  Words  &  Phr.,  218-220. 
Poisoning:  Crimes,  184, 142, 212-217,  928, 1086, 

1037,  1169,  1211. 
Police  board:  Const.,  459,  460,  479,  556,  611. 
Police  courts:  Courts,  100-116. 

jurisdiction:  Const,  106. 

disposition  of  fines:  Const.,  189,  140. 

of  Bay  City,  statute  valid :  Const.,  590. 

of  Grand  Rapids,  costs  of  prosecutions : 

Counties,  103-107. 
Police  justice,  trial  fee  of:  Offic,  296. 

extra-official     services,    compensation: 

Offic,  256-2o8. 

of  Grand  Rapids:  Const.,  688. 

Police  power:   Const.,  290-299,  806,  828,  878, 
703,  704,  Vol.  II,  p.  765;  Cities  &  V.,  87. 
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Policy  of  insurance :  See  Insurance. 
Polling  jury:  Crimes,  982,  1345. 
Pool-selling:  Crimes,  591,  593,  595 
Foot.    II,  p.  837. 

Positive  proof:  Ev.,  1459;  Insur.,  217,  219. 
Possession:  Words  &  Pbr.,  222. 

of  land:  Real  Prop.,  14-25. 

adverse:  Lim.  of  Ac  89-143;  Tax.,  728- 

737 ;  tenants  in  Com.,  19-30. 
change  of:  Chat.  Mortg.,  59-65;  Fraud, 

108-112. 
of  mortgaged  chattels :  Chat.  Mortg.,  124- 

li»,  132,  136,  144,  146-164. 
of  mortgaged  land:  Mortg.,  1,  210,  212- 

215,  224-236,  238. 
of  stolen  property :  Crimes,  269-272,  285, 

812,  813,  850. 
of  premises,  widow's  right:  Est  of  Dec., 

69-73. 

notice  from:  Notice,  49-78;  Vend.,  195. 

presumption  from:  Bills  &  N.,  244,  254, 

269;  Ev.,  1541-1552,  1560-1568. 

presumption  as  to:  Ev.,  1558,  1559. 

summary  proceedings  for:  See  Forcible 

Entry,  etc. 
to  justify  or  prevent  replevin:  Be  pie  v., 

58-64. 
Posting  notices;  proof  of :  Ev.,  887-839. 

in  drain-openings:  Certiorari,  86. 

in  highway  openings,  etc. :   Highways, 

47-50,  77. 

of  administrator's  sale:  Est.  of  Dec,  290. 

of  alteration  of  township:  Town.,  8-11. 

of  guardian's  sale:  Guard.,  138,  140,  141. 

of  sale  to  enforce  lien :  Liens,  75. 

of  trial,  on  appeal:  Prac.,  6. 

Powers.    II,  p.  887. 

delegation   of:   Cities   &  V.,   169,    221; 

Const.,  495-497;  Contracts,  267;  Counties, 

58-60;  Offic,  274,  275. 

in  trust,  in  wills:  Wills,  254-257. 

may  be  created  by  will:  Wills,  289. 

of  banks:  Banks,  6-17. 

of  bank  officers:  Banks,  35-52. 

of  boards  of  supervisors:  Counties,  45-91. 

of  cities,  etc. :  Cities  &  V„  21-87,  64-80. 

of  corporate  agents,  etc. :  Corp.,  70-111. 

of  corporations:  Corp,  112-189. 

of  executors,  etc. :  Est.  of  Dec.,  75-138. 

of  guardians:  Guard.,  57-86. 

of  highway  officers:  Highways,  104-112. 

of  land  board :  Pub.  Lands,  13-25. 

of  officeis:  Offic.  71-82. 

of  dt-puty  officers:  Offic.,  83-93. 

— r-of  partners:  Partnership,  53-95. 

of  sale:  Chat.  Mortg.,  205;  Mortg.,  188- 

193. 


Powers  (continued). 

of  school  officers:  Schools,  72-85. 

of  taxation:  Const,  300-363;  Tax.,  11-30. 

of  townships:  Town.,  23-38. 

of  trustees:  Trusts,  135-151. 

power  to  convey:  Convey.,  270. 

Powers   of   attorney:    Agency,    78-82,    128; 

Mortg.,    28,    46,    62,     333;    Record.,    41; 

Stamps,  7. 

forgery  of:  Crimes,  417,  430,421,  438. 

Practice. 

L  Notice  of  trial;  continuances. 

(a)  Notice  of  trial.    H,  p.  338. 

(b)  Continuances.     H,  p.  338. 
DL  Form  and  method  of  trial. 

(a)  Trial  in  general.     H,  p.  339. 

(b)  Jury  trial.    H,  p.  339. 

(c)  Trial  by  court ;  findings.   II,  p.  338. 
HL  The  trial 

(a)  Impanelling  jury.    H,  p.  342. 

(b)  Right   to   open    and   close.      H, 

p.  342. 

(c)  Conduct  of  trial. 

1.  Generally.    H.  p.  342. 

2.  Opening     case;     arguments. 

H,  p.  343. 
8.  Conduct  of  jury.    II,  p.  345. 

(d)  Special    questions   and   answers: 

failure  to  answer.    IL  p.  £47. 

(e)  The  verdict 

1.  Upon    what   based;  consist- 

ency   with    pleadings     or 
special  findings.    II,  p.  349. 

2.  Form :  amendment  IL  p.  350. 
8.  What  covers;  conclusiveness. 

H,  p.  851. 
4.  Directing    verdict;     duress. 
IL  p.  351. 

(f)  Nonsuit    H,  p.  854 

(g)  New  trial.    H,  p.  354. 

(h)  Arrest  of  judgment    H,  p.  355. 
IV.  Motions,  notices  aud  orders.    IL  p.  356. 

demeanor  and  comments  of  court:  In- 
state., 82-85,  100,  102-104,  817. 

in  chancery:  Eq.,  1135-1270. 

in  divorce  cases:  Divorce,  122-133. 

in  injunction  suits:  Injunc.,  113-121. 

on  appeals  in  chancery :  Appeal,  157-220. 

— —  on  appeals  in  probate  cases :  Appeal,  374a- 
403. 

on  quo  warranto:  Quo  War.,  64-73. 

on  removal  of  causes:  Courts,  232-233. 

on  taking  depositions:  Ev.,  162JMC40. 

on  writs  of  error :  Error,  171-250. 

under  fraudulent  debtor  act :  Fraud,  283- 

290. 

Pre-emption :  Pub.  Lands,  84-37. 
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Preferences  to  creditors:  Assign't,   118-128; 

Bankr.,  5-8;  Fraud,  118-184. 
Prejudice,  dismissal  without:  Eq.,  1282-1286. 
Preliminary  examination:   Crimes,    785-765, 

767-780,  1825. 
Premiums,  payment  of:  Insur.,  121-132,  861. 
on  gold:  Ev.,  1812;  Mortg.,  128;  Pay.  & 

Disch.,  29;  Sales,  27. 

for  Canada  money :  Shipping,  7. 

tax  on:  Tax.,  140,  141. 

Preponderance  of  evidence:  Ev.,  1457,  1458. 
Prescription :  Easements,  25-29;  Waters,  151, 

165. 

:  See  Dedication. 

Presence:  Crimes,  780;  Wills,  58,  58;  Words 

&  Phr.,  224. 

of  accused,  necessity :  Crimes,  892-896. 

at  commission  of  offence :  Crimes,  240, 

244,  1225. 
Presumptions:  Ev.,  1464-1598. 

as  to  action  of  court:  Jurisd.,  91-106. 

as  to  agency :  Agency,  12,  18,  20,  45. 

as  to  alterations:  Alt.  of  Inst,  1,  8, 18, 21, 

27;  Ev.,  588. 

as  to  bill  of  exceptions:  Excep.,  95-105. 

as  to  chastity:  Crimes,  548,  547. 

as  to  criminal  intent:  Crimes,  20-28,  25, 

1227. 

as  to  date:  Actions,  29;  Convey.,  151. 

as  to  laws  of  another  state:  Ev.,  1066- 

1075;  Crimes,  509. 
— 7—  as  to  payment  or  satisfaction:  Mortg., 

871-876,  880,  494,  495,  680;  Pay.  &  Disch., 

65-68,  78,  78,  184. 
as  to  presence  of  defendant:    Crimes, 

892. 
from  failure  to  testify,  call  witness,  pro- 
duce papers,  etc.:  Ev.,  1585-1698;  Crimes, 

1076,  1079,  1084. 
from  possession  of  stolen  goods:  Crimes, 

269-272,  812,  318,  850,  851. 
in  favor  of  constitutionality :  Const.,  662- 

665,  667. 
in  favor  of  jurisdiction:  Const,  697,  700; 

Juried.,  86,  92,  95,  96,  98,  99,  101,  106. 

in  favor  of  possession :  Real  Prop.,  14. 

in  favor  of  tax-deed :  Tax.,  630,  646,  678, 

682,  688-700,  726. 
of  acceptance:  Contracts,  67;  Convey., 

158;  Wills,  380. 
of  attorney's  authority :  Att'y,  12, 15-18, 

22;  Ev.,  210. 
of  coercion:  Contracts,  180;  Convey., 96; 

Husb.  &  W.,  64,  86. 
of  continuance  of  condition:  Ev.,  1496- 

1501. 

of  death:  Ev.,  916. 
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Presumptions;  of  delivery:  Contracts.  25,  67; 
Convey.,  144,  147-152,  164;  Mortg.,  98. 

of  honesty:  Ev.,  1449;  Fraud,  48. 

of  identity :  Ev.,  1502-1518. 

of  innocence:  Crimes,  1218,  1224:   Ev., 

1514-1516;  Jury,  47,  51. 

of  knowledge  of  the  law:  Ev.,  1527-1588. 

of  legal  incorporation  or  organization : 

Relig.  Soc,  4-7;  Schools,  8-8;  Town.,  14. 

of  legitimacy:  Ev.,  1526. 

of  life:  Ev.,  914. 

of  performance  of  official  duty:  Ev.,  1565- 

1584;  Record.,  52. 

of  regularity  of  acknowledgment:  Con- 
vey., 68. 

of  regularity  of  execution  sale:  Execu- 
tions, 239. 

of   regularity   of   proceedings :    Crimes, 

840;  Error,  298;  Mortg.,  696;  Town.,  14. 

of  sanity:  Crimes,  1215;  Wills,  116,  118, 

121. 

on  review:  Appeal,  180,  187,  280,  827-882, 

474,  491,  497,  500;  Certiorari,  188-185,  171, 
177,  198,  200-205;  Crimes,  1278;  Error,  267, 
609-689. 

:  See  Attach.,  85,  111;  Banks,  19,  42,  43, 

70;  Bills  &  N.,  85,  66,  116,  120,  158,  154, 
194-196,  234,  287,  244,  254,  269,  283,  304-806, 
862:  Chat.  Mortg.,  65;  Cities  &  V.,  58,  235, 
289,  241,  246,  248,  848,  852,  488;  Conf.  of  L., 
14,  20,  44;  Const.,  12, 140,  160,  178,  261,  470, 
488,  530,  537;  Contracts,  98,  95,  807,  808,  815. 
886,  344,  874,  513;  Convey.,  40,  68,  69,  120, 
128,  130,  177,  249,  272,  280,  281,  865;  Corp., 
77,  80,  82,  84,  87,  124,  144;  Counties,  88,  53, 
54;  Crimes,  87,  107,  206,  357,  458,  607,  659, 
762,  828,  882,  840,  856,  878,  882,  909,  950, 
1158,  1288,  1274,  1410,  1411;  Dam.,  74,  412, 
478,  489,  491 ;  Dedication,  27,  68,  70;  Drains, 
66;  Eject.,  123;  Elections,  42;  Eq.,  141,  264, 
469,  592,  694,  680,  803,  1014,  1060,  1062.  1291, 
1877;  Est.  of  Dec,  95,  276,  856,  416.  483; 
Estop.,  161;  Ev.,  82,  314,  505,  528,  735,  745, 
748,  982,  984,  1677,  1769,  1890;  Executions, 
60;  Fraud,  40-55,  226,  228,  242;  Garnish., 
86;  Husb.  &  W.,  1,  26,  35,  47,  49,  68,  95,  99, 
108,  120,  130,  184;  Infants,  26;  Instruc,  55, 
801,  802;  Insur.,  42,  43,  107,  166,  838,  356, 
864;  Jury,  87,  40,  44,  47,  51,  78;  J.  P.,  191, 
286,  275,  816,  883;  Landl.  &  T.,  171,  173; 
Libel,  53,  95;  Lim,  of  Ac,  127,  129,  132,  183, 
142,  148;  Marriage,  8,  6-8,  14;  Master  & 
Serv.,  10,  20;  Mortg.,  82,  102,  211,  283, 
888,  861,  606,  677,  690,  696,  713,  841,  862,  865, 
878,  892;  Neglig.,  89-97,  147;  Notice,  46-48, 
84.  119, 120,  125;  Offic,  19,  49,  82,  98,  101, 
111,  156,  277;  Parent  &  Ch.,  18,  17,  49;  Par- 
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tition,  9,  62;  Partnership.  68,  96.  110,  130. 

181,  147;  Physic.,  89;  Powers,  2;  Prac.,  827; 

Pub.  Lands,  16,  26,  79,   100;    Railr.,   486; 

Statutes,  141-144;  Tax.,  71-88,  143,  168,232, 

248,  266,  298,  811,  818,  858,  861, 87S,  876.  444, 

462,  600,  668,  678,  612,  627;  Town.,  82,88, 

91.  99;  Vend.,  2;  Wills,  106,  122,  210,  218, 

219. 
Previous  jeopardy:  Crimes,  1006-1008. 
Principal  and  accessory :  Crimes,  70-84. 
Principal  and  agent:  See  Agency. 
Principal  and  surety:  See  Suretyship. 
Priority:   Chat   Mortg.,   109-119;    Liens,   57, 

122;  Mortg.,  194-209;  Record.,  58-69;  Vend., 

197. 
Prisoner,  aiding  to  escape:  Crimes,  479. 
Prisons:  Crimes,  1892-1417. 
Private  alleys:  Cities  &  V.,  828. 
Private  ways,  opening  of:   Highways,   280- 

242. 

in  general,  see  Easements. 

Privilege:  See  Exemption. 

against  self-crimination:  Const.,  122-180. 

Privileged    communications:     Att'y,    86-97; 

Libel,  22-44,  104;  Physic.,  7-19. 
between  husband  and  wife:  Ev.,  1764- 

1779. 
Privileged  testimony:  Slander,  28. 
Privity  of  contract:  Contracts,  188-156. 
Probable  cause:  Mai.  Pros.,  7,  15-28. 
Probate  appeals:   Appeal,  888-410;    Est.    of 

Dec.,  197,  198;  Wills,  82-«7,  98-95,  98-101. 
Probate  courts:  Courts,  64-73,  168,  172,  173. 

cannot  set  aside  decree:  Judgts.,  107. 

conclusiveness  of  finding  under  agree- 
ment: Contractu,  207. 

held  by  circuit  judge:  Jurisd.,  8, 69,  95. 

jurisdiction,  presumption  as  to:  Juried., 

80,81. 

mandamus  to:  Mandam.,  111-118, 116. 

Probate   judges;   election    to    fill   vacancy: 

Elections,  17-19. 
appointment  to  fill  vacancy:  Offic.,  84, 

85. 

term  of,  when  appointed:  Offic.,  40-42. 

judge  legatee,  preliminary  orders  valid : 

Wills,  69. 
authorised  to  approve  partition,   etc.: 

Const,  607. 
approval  of  commitment:  Crimea,  1411- 

1414.     . 
purchasing  at  sales:  Est.  of  Dec.,  808, 

834. 

salaries  of:  Offic.,  276-279. 

trying  title:  Quo  War.,  18. 

Probate  of  wills:  Wills,  64-189. 
Procedendo.    H,  p.  857. 


Process. 

I.  Regulation,  form,  issue,  etc.   DZ,  p.  857. 
EL  Service. 

(a)  Time  and  manner.    II,  p.  858. 

(b)  Place  of  service.    II,  p.  858. 

(c)  Who  can  make.     II,  p.  359. 

(d)  Who  may  be  served ;  exemptions. 

II,  p.  359. 
HL  Service  on  corporations. 

(a)  Domestic  corporations.   II,  p.  359. 

(b)  Foreign  corporations.    II,  p.  860. 
IV.  Return. 

(a)  In  general    II,  p.  861. 

(b)  Amendment.    H,  p.  862. 
arrests  without:  Crimes,  716-734. 

in  summary    proceedings :  Fore.    Ent, 

etc.,  57-68. 

of  courts  of  chancery :  Eq.,  1009-1018. 

of  justices'  courts:  J.  P..  71-108. 

protection  by :  Offic.,  160-193. 

service  beyond  jurisdiction:  Juried.,  26. 

trespass  for  injuries  done  under:  Tresp., 

148-159. 
Prochein  ami:  Actions,  95;  Eq.,  726;  Infants, 

84-94;  Pay.  ADisch.,  106. 
Production  of  books  and  papers:  Ev.,  1599- 

1606;  Eq.,  1231. 
Profert:  Plead.,  277-281. 
Professional  employment,  meaning  of  term: 

Words  &  Phr..  227-230. 
Profits,  damages  for  lost:  Dam.,  86,  42, 51,  66, 

67,  69,  84-104;  Replev.,  821. 

test  of  partnership:  Partnership,  14, 18-S2. 

mesne:  Dower,  92-97:  Eject.,  222-224. 

Prohibition  (writ  of).    II,  p.  363. 

Prolix  record:  Costs,  107-113,  233,  261,  817; 

Crimes,  1260. 
Promise  of  marriage :  See  Breach  of  Promise. 
Proofs  of  loss:  Insur.,  256-275,  817. 

waiver  by  allowing:  Insur.,  227-230. 

Property,  meaning  of  term :  Words  &  Phr., 

281-244. 

equitable  title  is:  Contracts,  190. 

Prosecuting  attorney :  Crimes,  841-855;  Offic, 

80. 

constitutional  functions:  Const.,  107. 

control  of  prosecutions  before  justices : 

Crimes,  1805,  1809. 
conduct  of  trial,  arguments:  Crimes,  908- 

916. 

counsel  for,  paid  by  county:  Counties,  113. 

general  delegation  of  power,  void:  Con- 
tracts, 267. 
recognition  by,  of  liability  to  assistant: 

Ev.,  297. 
represents  county  in  suit  for  penalty: 

Crimes,  1849. 
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Prosecuting  attorney,  salary  of:  Offlc,  281, 

883. 
stipulation  by,  allowing  fees:  Counties, 

67. 
costs  of  investigating  charges  against: 

Counties,  00. 
Prostitution,  enticement   for:   Crimes,  514- 

518. 
letting  house  to  be  used  for:  Crimes,  668- 

671. 
Protest  for  non-payment:  Bills  &  N.,  09-110. 

against  reduced  salary :  Offlc.,  270. 

on  payment  of  tax :  Tax.,  475-488. 

by  mail,   presumption  of  receipt:  Ev., 

1477. 
Proximate  cause  of  damage:  Dam.,  20-64. 

of  injury :  Neglig. ,  46-64. 

Publication;  against  absent,  etc.,  defendants: 

Attach.,   160-164;    Divorce,    127-180;   Eq., 

1010-1040. 
defendants   brought  in  by,  rights  of: 

Mortg.,  614-620. 

on  revivor  of  suit:  Eq.,  1001. 

of  ordinances:  Cities  &  V.,  62,  68, 166. 

place  of :  Words  &  Phr.,  816. 

evidence  of:  Ev.,  880-830. 

notice  by,  when  insufficient :  Est  of  Dec., 

186. 
Publication  of  notice;  in  admiralty:  Admi- 
ralty, 6. 
in  condemnation  cases:  Cities  &  V.,  882- 

886;  Railr.,  168. 
of  administrator's  sale:  Est.  of  Dec,  292- 

204. 
of  application  for  order,  etc.:  Est  of 

Dec,  17-10. 
of  application  to  divide  township:  Town., 

10. 
—  of   chancery   foreclosure   sale:    Mortg., 

688,  680,  601-605. 

of  execution  sale :  Executions,  201. 

of  guardian's  sale:  Guard.,  183-180. 

— —  of   statutory   foreclosure   sale:   Mortg., 

885-841. 

of  stockholders'  meeting:  Railr.,  28,  20. 

Public  buildings,  erection  by  city  or  village : 

Cities  &  V.,  28,  144. 
erection    of  county    building   by  city : 

Cities  &  V.,  83;  Counties,  22,  65. 

erection  by  county :  Counties,  68,  66. 

county,  when  people  to  vote  tax :  Man- 
dam.,  165. 
erection  by  school  district:  Contracts,  486, 

480,  525;  Schools,  138,  180. 

no  lien  upon :  Liens,  87. 

stipulation  fcr  retention  of  payment  from 

contractor :  Counties,  66. 


Public  buildings;  omission  to  take  bond  from 
contractor  for  protection  of  material-men, 
effect:  Cities  &  V.,  137;  Offic,  180;  Town.,  66. 
Publio  Lands. 

I.  Surveys.    U,  p.  868. 
IL  Disposal  of  lands. 

(a)  By  entry,  patent,  etc. 

1.  General  power.    II,  p.  364. 

2.  Powers  of  land  board ;  con- 

veyances by.    II,  p.  864. 
8.  Town-site     claims.     IL 
p.  865. 

4.  Pre-emption  claims;  home- 

stead entries;  location 
under  warrant.  II, 
p.  366. 

5.  Purchase  and  sale.    H, 

p.  867. 

6.  Patents.    IL  p.  368. 

(b)  By  legislative  grant    II,  p.  870. 
HL  Swamp-land  grant.    IL  p.  371. 

IV.  Grants  to  canals  and  railroads.    H, 

p.  874. 
V.  Indian  lands.    H,  p.  877. 
VL  School  lands.    H,  p.  877. 
VII.  Agricultural  college  lands.    H,  p.  878. 
VIIL  Trespasses  on  public  lands,    n,  p.  878. 

Public  markets :  See  Markets. 

Publio  nuisances:  Nuisance,  1-27. 

Public  officers:  Const,  703-715. 

:  See,  generally,  Officers. 

Public  parks:  See  Parks. 

Public  policy:  Contracts,  257-200;  Convey., 
221,  224,  228;  Intox.  Liq.,  104. 

Publio  printing:  See  State  Printing. 

Public  records  and  documents:  Ev.,  402-506, 
1048,  1040,  1051,  1050-1065, '1084-1118,  1184, 
1185,  1188.  1108. 

justice's  docket  is:  J.  P.,  272. 

absence  of,  presumption:  Ev.,  1678, 1570. 

Public  squares:  Dedication,  8-5,22,  44-67,62, 
65,  71,  72,  80-82. 

estoppel  from  closing:  Estoppel,  26-27. 

Public  use,  taking  property  for:  See  Condem- 
nation. 

Publishing  obscene  paper:  Crimes,  578. 

Punctuation :  Convey.,  201 ;  Statutes,  88. 

Punishment,  unusual:  Const.,.131,  188. 

of  fraudulent  debtor:  Fraud,  264-290. 

Punitive  damages:  Dam.,  866-407. 

Purchasers,  who  are:  Est  of  Dec,  163;  Re- 
cord., 136,  137,  140;  Tenants  in  Com.,  10,  11. 

under  fraudulent  conveyance,  who  pro- 
tected as:  Fraud,  75-263. 

subsequent:  Record.,  120-148. 

for  valuable  consideration:  Record.,  140- 

167. 
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Purchasers,  bona  fide:  Record.,  168-199;  Sales, 

Quitclaim  presumed  to  purport  consideration; 

904-303. 

EiTor.  631. 

at  judicial  sales,  rights  of:  Est  of  Dec., 

rights  of  grantee :  Notice,  111 ;  Record., 

309-331;  Executions,  223-269;  Guard.,  151- 

177, 178,  180. 

160;  Mortg.,  710-729. 

Quorum,  presumption  of:  Counties,  38. 

of     previously     mortgaged     premises: 

Quo  Warranto. 

Mortg.,  260-807. 

L  General  principles;  leave  to  file  infor- 

Purpresture: Nuisance,  10. 

mation;   when  proper  remedy.    IL 

Quantum  meruit:  Plead.,  130-140. 

p.  379. 

extent  of  recovery:  Dam.,  188-201,  207. 

H.  Parties.    IL  p.  880. 

Quantum  valebat:  Dam.,  519. 

IIL  Pleadings. 

Questions  of  fact:  Instruc,  140-280.    See  Ac- 

(a) General  rules.    U,  p.  88a 

cession,  etc.,  19,  20;  Agenoy,  11,  101,  109; 

(b)  Informations.    II,  p.  380. 

Alt.  of  Inst.,  2,  25,  27 ;  Banks,  50 ;  Bills  &  N., 

(c)  Pleas.    IL  p.  381. 

95,  235,  351,  352,  855;  Contracts,  510,  552; 

(d)  Replications.    II,  p.  381. 

Counties,  13;  Crimes,  124,  167,  179, 184,  324, 

(e)  Demurrers.    II,  p.  382. 

450,  454,  940-944,  948-952, 1133-1135;  Eject, 

IV.  Evidence.    IL  p.  382. 

138,    148.    158-167;    Ev„    818,     1838-1884; 

V.  Practice. 

Fraud,  60-62,  256-262;  Insane  Persons,  1; 

(a)  In  general     II,  p.  383. 

Libel,  43,  47, 48,  50;  Liens,  96;  Liui.  of  Ac, 

(b)  Venue:  trial  of  issue.     II,  p.  383. 

125,  129;  Lost  Goods,  2;  Hal.  Pros.,  28,  46; 

(o)  New  trials.    II.  p.  383. 

Master  &  Serv.,  9,  87;  Mortg.,  38;  Neglig., 

VL  Judgment    IL  p.  384. 

39.  62,  92,  104-116,  118,  136,  147,  182,  208, 

proper  remedy  rather  than  bill  in  equity: 

204, 224-228;  Parent  &  Co.,  40;  Partnership, 

Eq..  64. 

34,  214;  Replev.,  808,  809;  Sales,  82,  74,  117, 

plea  and  demurrer:  Waters,  32. 

141,  298,  296;  Seduction,  18;  Shipping,  44; 

Race,    discrimination    as    to:    Plead.,    405; 

Wills,  59,  103,  186. 

Schools,  72,  78. 

Questions  of  law:  Instruc,  140-280;  Actions, 

Railroads. 

40;  Banks,  40;  Crimes,  942;   Insur.,   229; 

L  Character  and  organisation. 

Libel,  43;  Mortg.,  618;  Neglig.,   117,  229; 

(a)  Their     public     character.     II, 

Plead.,  19. 

p.  886. 

Questions  of  law  and  fact:  Estop.,  80;  Neg- 

(b) Organisation  of  companies. 

lig.,  106;  Plead.,  406. 

1.  Legislation;  charters.    IL 

Quieting  title:  Eq.,  418-608. 

p.  885. 

- —  against  satisfied  mortgage:  Mortg.,  895. 

2.  Preliminaries;   estoppel  to 

against  attachment:  Eq.,  88.  84 

dispute  organization.  U, 

under  tax-title:  Tax.,  788-740. 

p.  886. 

against  tax-title:  Tax.,  741-747. 

(c)  Consolidation  of  companies.   U, 

laches  in  suing :  Eq.,  568. 

p.  887. 

parties   defendant:    Eq.,   674,    675,   679, 

(d)  Re-organization;  transfer.     IL 

697-699,  701,  702,  768. 

p.  88a 

bill,  multifariousness:  Eq.,  768. 

II.  Aid  to  railroads;  subscriptions. 

averments  in  bill:  Eq.,  794-798,  810,  811, 

(a)  Municipal-aid  bonds.   II,  p.  389. 

829-882,858. 

(b)  Voluntary    subscriptions.      IL 

answer  of  one  defendant  enuring  to 

p.  890. 

benefit  of  all:  Eq.,  900. 

(o)  Subscription*  to  stock. 

answer  insufficient  for  affirmative  relief: 

1.  In  general.    II,  p.  391. 

Eq.,  902,  908. 

2.  Assessments;  actions.    II, 

burden  of  proof :  Eq.,  1051. 

p.  398. 

variance,  omission  in  deed:  Eq.,  1099. 

3.  Assignment    II,  p.  394. 

dismissal  of  bill:  Eq.,  1318. 

IIL  Procurement   and   use   of   right  of 

whom  decree  binds:  Eq.,  1354,  1355. 

way. 

costs:  Costs.  178,  180,  181. 

(a)  Right  of  way  in  generaL    II, 

Quitclaim:  Convey.,  256-264,  266;    Fraud,  6. 

p.  894. 

by  corporation:  Corp.,  129. 

(b)  By  grant   or  agreement     IL 

from  vendee,  as  rescission:  Vend.,  66. 

p.  394. 
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Beilroads  (continued). 

I1L  Procurement   and   use   of   right   of 
way  (continued). 

(c)  Condemnation  proceedings. 

1.  General  matters.  II,  p.  895. 

2.  The  petition ;  map  and  sur- 

vey.   II,  p.  896. 
a  Parties.    II,  p.  897. 

4.  Notice.    II,  p.  897. 

5.  Jury  and  its  functions.   II, 

p.  397. 

6.  Functions  of  court,     n, 

p.  398. 

7.  Verdict     or    report.     II, 

p.  399. 

8.  Damages;  costs.  II,  p.  400. 

9.  Appeals.    II,  p.  401. 

(d)  Condemnation  of  tray  across  an- 

other railroad.    II,  p.  402. 

(e)  Actions  for  wrongful  appropria- 

tion.   II,  p.  403. 
IV.  Construction,  operation  and  manage- 
ment   II,  p.  403. 
V.  Crossings,  cattle-guards  and  fences; 
liability  for  injuries  to  stock. 

(a)  Crossings.    II,  p.  405. 

(b)  Cattle-guards.    II,  p.  406. 

(c)  Fences.    II,  p.  407. 

VL  Liability  for  personal  injuries. 

(a)  To  employees.    II,  p.  410. 

(b)  Negligence    of    co-employees. 

II,  p.  418. 

(c)  Contributory  negligence  of  em- 

ployees.   II,  p.  415. 

(d)  Liability  for  injuries  to  stran- 

gers. 

1.  Negligence   of    company. 

II,  p.  416. 

2.  Contributory    negligence. 

II,  p.  419. 
VH.  Liability  for  iires.    II,  p.  423. 
Tin.  Liability  for  acts  and  conduct  of  offi- 
cers and  agents.    II,  p.  428. 
IX.  Liability  for  labor  debts,    H,  p.  424. 
X,  Street  railways.    IL  p.  436. 

as  carriers :  See  Carriers. 

—  land-grants  to:  Pub.  Lands,  162-169. 

taxation  of:  Tax.,  118-134. 

foreign  companies,  powers  of:  Corp.,  178, 

182-188. 

payment  of  condemnation  damages  to 

executrix:  Bet.  of  Dec.,  104. 
Bape:  Crimes,  146-178. 

assault  with  intent  to  ravish:  Crimes, 

804-210. 
Bate  of  interest:  Interest,  69-88. 
Ratification  by  cestui  que  trust:  Trusts,  189. 


Ratification  by  corporation,  of  contract:  Corp., 

108,  126,  200,  201. 

by  one  partner :  Partnership,  84. 

of  acts  of  officers,  etc. :  Railr.,  514. 

of  acts  of  agent:  Agency,  83-1 10,  Vol.  IL 

p.  765;  Contracts,  30:  Replev.,  73;  Stat,  of 

F„  202;  Vend.,  11. 

of  alteration  of  note:  Alt.  of  Inst.,  20. 

of  bank  president's  action :  Banks,  50. 

of  contracts:  Contracts,  80,  74-80;  Stat. 

of  F,  224,  225:  Vend.,  187,  138. 
of  corporate  contracts:  Cities  &  V.,  157- 

160;  Corp.,  201. 

of  firm's  void  contract:  Partnership,  93. 

of  infant's  contracts:  Infants,  63-66. 

of  lease:  Mining,  10. 

of  plan  of  repair  of  street:  Cities  &  V., 

409. 

of  tort:  Tresp.,  146,  147. 

of  mode   of  transfer  of  public   funds: 

Offic,  240. 

of  trustees'  action :  Relig.  Soc,  23-25. 

Real  estate:  Words  &  Phr.,  250,  251. 
Beal  Property. 

1.  What  constitutes.    IL  p.  427. 

II.  Title;  seizin;  possession.    II,  p.  427. 

III.  Estates.    II,  p.  428. 
corporation's  power  to  hold :  Corp.,  180- 

138,  182-189. 
power  of  executors  and  administrators 

over:  Est.  of  Dec.,  102-127. 
supervisors'  taking   title  to  for  county 

use:  Counties,  54, 

township  may  take:  Town.,  80,  81. 

evidence  of  title  to:  Ev.,  792-810. 

limitation  of  action  for  recovery  of :  Litn. 

of  Ac,  58-143. 

effect  of  possession  of :  Notice,  49-71. 

justice's  jurisdiction:  J.  P.,  50-59. 

of  partnership :  Partnership,  186-146. 

surveys  of,  see  Surveys. 

trespass  upon:  Tresp.,  1-106. 

Reasonable  doubt:   Crimes,   1228-1235;  Ev., 

1453-1456. 

of  juror's  impartiality :  Jury,  79. 

Reasonable  time ;  meaning  of  term :  Words  & 

Par.,  352,  258. 
:  See  Bills  &  N.,  78, 79,  86,  87;  Contracts, 

386,  370,  441,  457-460,  504,  505,  622;  Eq., 

373,  589;  Ev.,  42;  Instruc,  204-209;  Lim.of 

Ac,  31,  40;  Nuisance,  20;  Sales,  78-81,  155, 

291;  Tresp.,  7;  Vend.,  112;  Wills,  70. 
Re-assessment  of  tax:  Tax.,  289,  291. 

for  paving:  Cities  &  V,  226-230. 

Rebutting  evidence:  Ev.,  941,  957-971,  1933- 

1935,  1937,  1988,  1945,  2141-2149. 
in  criminal  cases:  Crimes,  929,  931,  982. 
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Receiptors,  to  sheriff:    Executions,  174-184; 

Record ;  copy  of,  for  printer:  Costs,  16, 99,  256. 

Replev.,  62,  89. 

costs  for  printing:  Costs,  107-113,  250, 

damages  against,  for  conversion:  Dam., 

251,  261,  263,  266,  316,  317. 

825. 

Recorder,  of  Corunna,  jurisdiction:  Courts, 

Receipts:  Pay.  &  Disch.,  137,  138,  141, 

144- 

120. 

151. 

of  Detroit,  vacancy,  election:  Offic,  86. 

may  be  contradicted  by  parol:  Ev.,  1289- 

of  Grand  Haven,  jurisdiction :    Courts, 

1295. 

119. 

for  fees :  Appeal,  490. 

Recorder's  court;  of  Detroit:  Courts,  94-99, 

— —  for  property  taken  on  execution:  Execu- 

107-110. 

tions,  178. 

of  Kalamazoo,  valid :  Const.,  589. 

joint,  sole  liability  not  admitted: 

Ev., 

Recording  Acts. 

310. 

L  When  recording  required  or  allowed. 

when  no  estoppel:  Estop.,  214,  218. 

(a)  When    recording    essential.    DZ, 

limitation  of  actions  on :  Lim.  of  Ac.,  29, 

p.  434. 

80. 

(b)  What  instruments  need  not  be  re- 

 tax  receipts:  Tax.,  449,  765. 

corded.     II,  p.  434. 

Receivers. 

(c)  What  instruments  entitled  to  rec- 

L Appointment. 

ord. 

(a)  Jurisdiction;  when  granted. 

n, 

1.  As  to  the  nature  of  the  in- 

p. 429. 

strument,    n,  p.  435. 

(b)  Practice;  application;  notice. 

H, 

2.  As   to   execution,  acknowl- 

p. 431. 

edgment,  etc.    II,  p.  435. 

(c)  Who    may   be    appointed. 

n, 

IL  Recording. 

p.  431. 

(a)  In  general;  what  sufficient.    TL, 

(d)  Review    of    appointment. 

H. 

p.  486. 

p.  431. 

(b)  Priority  of  record.    U,  p.  487. 

II.  Removal ;  discbarge,    n,  p.  481. 

(c)  Alteration  of  record.    II,  p.  437. 

III.  Suits  by  and  against.    II,  p.  432. 

DX  Effect  of  record. 

TV.  Rights,    powers    end   liabilities. 

H. 

(a)  In  general,     n,  p.  438. 

p.  483. 

(b)  Record  as  notice,    n,  p.  428. 

V.  Compensation.    II,  p.  488. 

(c)  Record  as  evidence.    n,  p.  441. 

for  banks:  Banks,  65,  66,  72,  78-81. 

IV.  Who  protected  against  unrecorded  in- 

 for  corporations:  Corp.,  294-806. 

struments. 

in  foreclosure:  Mortg.,  684-638. 

(a)  In  general;  subsequent  purchas- 

 in  garnishment:  Garnish.,  149-151. 

ers.    II,  p.  441. 

appeals :  Appeal,  76-90. 

(b)  Purchasers  for  a  valuable  consid- 

Receiving stolen  goods:  Crimes,  82,  848-858, 

eration,    n,  p.  442. 

1054,  1178. 

(c)  Bona  fide  purchasers,    n,  p.  444. 

addition  of  count  for :  Crimes,  776. 

filing  chattel  mortgage :  Chat.  Mortg., 

Reciprocal  payments:  Pay.  &  Disch.,  10, 11. 

66-98. 

Recognizance:  Words  &  Phr.,  254. 

forged  discharge  on  record:  Mortg.,  428. 

on  appeal:   Appeal,  487,    488;   Crimea, 

Records,  admissibility  and  proof  of:  Ev.,  280- 

1853-1856. 

247,  1084-1118. 

of  special  bail:  Bail,  12-14,  82. 

lost:  Ev.,  1203-1211. 

criminal:  Crimes,  1373-1891. 

Recoupment.    U,  p.  445. 

Record;  judgment  record :  Judgts.,  71-74 

of  damages:  Dam.,  502-588;  Certiorari, 

notice  from  record :  Trusts,  178. 

182;  Costs,  22;  Error, 816;  Sales,  165;  Vend., 

of  baptism:  Ev.,  907-909;  Error,  894. 

146. 

of  board  of  supervisors:  Counties,  38 

43, 

Recovering  money  paid:  Assumpsit,  44-55; 

44. 

Pay.  &  Disch.,  95-99. 

of  municipal  action:  Cities  &  V.,  54-61. 

costs  paid:  Costs,  859.  360. 

of  township  meetings :  Town.,  79-85. 

taxes  paid:  Tax.,  451-488. 

on  appeal :  Appeal,  145-158. 

payments  for  liquors:  Intox.  Iiq„  77,  79, 

what  part  to  be  printed :  Appeal,  154-156. 

81-84,  86. 

what  is  part  of,  for  review :  Error, 

879- 

Redemption  from  chattel  mortgage:    Chat. 

•02. 

Mortg.,  215-221. 
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Redemption;  from  execution  sale:  Executions, 
215,  270-878. 

—  from  mortgage  or  mortgage  sale :  Mortg., 
912-992. 

from  purchase  of  forfeited  lands :  Pub. 

Lands,  64,  65. 

from  tax-sale:  Tax.,  627-631. 

of  bank-bills:  Banks,  9,  59-63. 

bill  for,  interpleader:  Eq.,  850. 

costs  on  bills  for:  Costs,  178-175, 188. 

Redirect  examination:  Ev.,  2180-2140. 
Redundant  matter :  See  Surplusage. 
Reference. 

I.  Appointment  of  referee;  execution  of 

powers.    II,  p.  446. 
II.  Report;  requirements   and   effect  of. 
II,  p.  446. 

III.  Proceedings    after   report   made,     n, 
p.  447. 

in  chancery:  Eq.,  1212-1255. 

orders  of,  appeals:  Appeal,  91-98. 

in  foreclosure:  Mortg.,  633,  789. 

Reformation  of  instruments:  Eq.,  295-328. 
Reform  school,  sentences  to:  Crimes,   1410- 

1414. 
Regents:  See  University. 
Register  in  chancery:  Appeal,  146,  147,  185, 

187;  Costs,  818,  846;  Eq.,  1186,  1162. 
Register  of  Deeds.    II,  p.  448. 
Registration  of  voters:  Elections,  7-12;  Man- 
dam.,  192,  273. 
Rehearing:  Appeal,  198-215;  Error,  283-289; 

Eq.,  1188,  1398-1402. 
Reinstatement;  of  case:  Appeal,  197;  Error, 

282. 

of  Hen:  Liens,  85. 

of  member:  Corp.,  164,  167;  Mandam., 

217-223. 

of  mortgage:  Record.,  165,  190. 

Rejection  of  taxes:  Tax.,  290. 

Relation  back ;  doctrine  of:  Actions,  15 ;  Tresp., 

186. 

—  of  abandonment:  Insur.,  246. 

of  administrator's  title:   Est.  of  Deo.,  81. 

of  consideration:  Contracts,  168. 

of  death:  Crimes,  188. 

of  determination  of  costs:  J.  P.,  261. 

of  finding  of  incompetency:  Pub.  Lands, 

178. 

of  foreclosure  title:  Mortg.,  720,  724. 

of  forfeiture:  Revenue,  1. 

of  patent :  Pub.  Lands,  71-78,  106, 164. 

of  pecuniary  inability:  Crimes,  870. 

of  probate:  Wills,  184-186. 

— —  of  receiver's  title :  Receivers,  68. 

—  of  sheriff's  deed :  Executions,  265. 

—  of  stamping :  Stamps,  5. 


Relation  back;  of  taxation  of  costs:  Costs,  6. 

of  tax-deeds:  Tax.,  655-658. 

of  trespass :  Tresp.,  135-140. 

of  unlawfulness  of  obstruction:  Plead., 

248. 
Relatives,  liability  of,  for  support :  Poor,  6-10. 
Release :  Contracts,  581 ;  Convey.,  257. 
of  demand,  by  agreeing  not  to  sue:  Pay. 

ft  Disch.,  153. 

of  dower:  Dower,  47-67. 

of  intestate's  land  contract:  Est.  of  Dec., 

•  92. 

of  joint  debtor:  Conf.  of  L.,  17, 18. 

of  liability  for  negligence :  Pay.  ft  Disch., 

131. 

of  mortgage:  Mortg.,  834,  457-467. 

plea  of:  Eq.,  886. 

:  See   Compromise;    Discharge;   Settle- 
ment. 
Relevancy:  Ev.,  1-148,  Vol.  H,  p.  767. 
Religious  liberty:  Const.,  151,  153. 
Religious  Societies,    n,  p.  449. 

bequests  to:  Wills,  50, 182,  295-297. 

exemption  from  taxation :  Tax.,  151,  152. 

Remainders:  Real  Prop.,  84-36. 

conveyance  of:  Est.  of  Dec,  252. 

Remand:  Actions,  124;  Appeal,  151, 15%  198; 

Case  Made,  60-63;  Error,  226-231. 
Remedy;  laws  affecting:  Conf.  of  L.,  40-42; 

Const.,  158-168,  193,  202-204,  211,  238. 
election  of:  Actions,  65-69;  Estop,,  288- 

802. 
Remission;  of  damages:  Dam.,  498-601. 
—  of  excessive  costs :  Costs,  8. 

of  excess  in  decree:  Eq.,  1414 

of  taxes:  Const.,  313. 

Remote  damages:  Dam.,  29-54. 

Remote  evidence:  Bills  ft  N.,  185;  Crimes, 

496,  1046,  1180, 1181 ;  Ev.,  63-71,  78-78,  80, 

81, 95 ;  Sales,  124, 194 ;  Wills,  136-189, 166, 167. 
Removal;   of  administrator:   Est    of  Dec., 

48-53. 

of  attorney:  Att'y,  81-39. 

of  cause,  to  another  circuit:  Courts,  181- 

190;  Mandam.,  43. 

of  cause,  to  another  justice:  J.  P.,  68-70. 

of  cause,  to  federal  court:  Courts,  304- 

238;  Error,  22;  Mandam.,  40-43;  Prac.,  304. 
of  cause,  to  municipal  court :  Courts,  191- 

203. 
— —  of  causes,  from  abolished  courts:  Const., 

224. 
— —  of  college:  Corp.,  118. 
— —  of  county  seat:  Counties,  21-34. 

of  director:  Corp.,  69. 

of  executions    from    files:    Executions, 

325. 
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Removal;  of  gravel,  from  alley:  Cities  &  V., 

348,  249. 

of  officer:  Offlc,  92-88. 

of  property:  Crimes,  892;  Words  &  Phr., 

25a 

of  receiver:  Receivers,  46-48. 

of  school  officers :  Schools,  51-85. 

of  toll-gates :  Const,  57 ;  Plank  R.,  7-9. 

of  trustees:  Trusts,  126-180. 

Renewal ;  of  execution :  Executions,  20,  21. 

of  lease:  Landl.  &  T.,  189-176. 

of  mortgage:  Chat.  Mortg.,  99-106, 118; 

Mortg.,  50,  51. 

of  policy :  Insur.,  282-234,  856,  857. 

of  subscription:  Plead.,  496. 

Rent:  Landl.  &  T.,  176-238. 

right  of  co-tenant  to:  Tenants  in  Com., 

18-17. 
payment  by,  of  widow's  claim:  Est.  of 

Dec,  78. 
Rents    and   profits,  reoovery   in   ejectment: 

Eject,  222-224. 
Of  land  wrongfully  detained:  Eq.,  186, 

187. 
in  case  of  mortgage:  Mortg.,  214,  238, 

288,850. 
accounting   for,  jurisdiction:   Eq.,  461, 

908. 

accounting  for,  period :  Eq.,  608,  604 

where  grantor's  heirs  have  deed  set  aside : 

Eq.,  184,  186,  608. 
accounting  for,  in  partition :  Partition, 

68. 
devisee  for  life  entitled:  Est  of  Deo., 

127. 
heirs  and  devisees  not  liable  for:  Est.  of 

Dec,  109. 
right  of  administrator's  successor :  Eat 

of  Dec.,  118. 
widow  not  obliged  to  account :  Est  of 

Dec,  7a 

recovery  by  dowreas :  Dower,  92-97. 

when  waived  by  purchaser:  Executions, 

360. 

accumulation  of:  Wills,  811-820. 

Repairs:  Contracts,   590;  Insur.,  289;  Landl. 

&  T.,  77,  80-83,  180,  150,  195;  Tenants  in 

Com.,  7;  Waters,  144. 
Repeal:  Statutes,  263-804. 
of  corporate  charters:  Const,  183,  442, 

444,  445,  447. 
of  ordinances:  Cities  &  V.,  48,  142;  Ani- 
mals, 21. 
Repleader:  Plead.,  20. 
Beplevin. 

I.  Jurisdiction.    II,  p.  451. 
II.  Nature  of  the  action.    II,  p.  452. 


Beplevin  (continued). 

IIL  When  proper  remedy.     II,  p.  458. 
IV.  When  maintainable. 

(a)  Conditions  precedent  IX,  p.  453. 

(b)  When  lies. 

1.  Generally.     IL  p.  454. 

2.  For  property  taken  for  tax. 

II,  p.  456. 
8.  For  exempt  property.    IL 
p.  456. 
V.  Who  may  bring.    U,  p.  456. 
VI.  Who  liable.    II,  p.  459. 
VH  The  writ 

(a)  In  general,     n,  p.  460. 

(b)  Description    of   property.      IL, 

p.  460. 
VUL  The  affidavit    D,  p.  461. 
IX.  Replevin  bonds. 

(a)  In  general.    D,  p.  461. 

(b)  Actions; defences;  recovery.  IL 

p.  462. 
X.  Dismissal.    II,  p.  464. 
XL  Pleadings.    XI,  p.  465. 
Xn.  Evidence;  defences.    U,  p.  466. 
YTTT.  Instructions;   verdict;   findings.    II, 

p.  469. 
XTV.  Damages. 

(a)  What  recoverable.    IL  P-  470. 

(b)  Assessment    U,  p.  471. 

XV.  Judgment 

(a)  Upon  what  based;   form.     II, 

p.  472. 

(b)  Conclusiveness  and  effect    II, 

p.  474. 

XVI.  Execution,    n,  p.  474. 
Replication:    Eq.,   936-989;   Plead.,  389-895; 

Quo  War.,  47-62. 
Report  by  commissioners :  Est.  of  Dec.,  2S1, 

222,  325,  337. 
—  by  board  of  public  works:  Cities  &  V., 

176-180. 

by  referee:  Reference,,  18-34. 

of  foreclosure  sale:  Mortg.,  780-788. 

• of  guardian's  sale:  Guard.,  146-147,  167. 

of  partition  commissioners:  Partition,  55- 

60. 

upon  reference:  Eq.,  1238-1355. 

Reporter  of  supreme  court :  Const,  711. 
Reports  of  supreme  court,  printing:  Const, 

172,  518,  514;  Mandam.,  152;  State,  10. 
Representations  in   application   and   policy: 

Insur.,  147-165. 

as  to  credit,  etc. :  Stat  of  F.,  178-178. 

to  commercial  agency :  Fraud,  87. 

false :  See  Falae  Representation*. 

Representative  districts :  Const,  863,  369,  618- 

522. 
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Reputation :  Ev.,  808-882. 

evidence  of   bank's  existence :  Crimes, 

453. 
good,  proving :   Crimes,  1194-1197;  Ev., 

860-868. 
question    on    impeachment:   Ev.,   1869- 

1864,  1878,  1880,  1898,  1901,  1908,  1950. 
to  prove  or  disprove  marriage :  Marriage, 

14-18. 
Requests  for  charges:  Instrac,  10,  11,  26-77. 

for  finding  by  court :  Prac.,  86,  88,  89. 

Resale:  Sales,  218-223. 

Rescission:  Eq.,  249-294;  Contracts,  484,  691- 

624;  Sales,  207-217;  Stat  of  F„  228;  Vend., 

62-75. 

of  school-district's  action :  Schools,  44. 

of  settlement:  Pay.  &  Disch.,  129.  180, 

188. 
Rescue  of  impounded  beasts:  Animals,  86,  87. 
Reservation  of  land,  by  treaty :  Pub.  Lands, 

170,  171,  175. 
of    land,  on   state-road    contract:    Pub. 

Lands.  144-148. 
of  state  lands,  from  sale:  Pub.  Lands,  68, 

59. 
Reservations:  Convey.,  226,  988-248;  Dedica- 
tion, 56,  61. 
Res  gestae:  Ev.,   822-886;  Crimes,  167,  818, 

1040,  1066,  1067,   1137;  Insur.,   192;  Libel, 

118;  Wills,  163. 
Residence:  Domicile;  Pub.  Lands,  120;  Words 

&  Phr.,  264. 
of  elector:  Const.,  870,  871;  Elections, 

2-4. 
under  exemption  laws:  Executions,  60- 

64. 

of  partnership:  Chat.  Mortg.,  70,  78. 

as  affecting  right  of  recovery:  Lim.  of 

Ac,  80-88. 
determining  place  of  filing:  Chat  Mortg., 

«9-78. 

of  parties,  statement  of:  Plead.,  163, 679. 

Residuary  legatee:  Est  of  Dec,  107,  108,  487. 
giving  bond  to  pay  debts,  etc. ;  rights,  etc : 

Est.  of  Dec..  174,  186-188,  258-260.  264,  874- 

879,  429;  Lim.  of  Ac,  207;  Suretyship,  128. 
Resignation:  Offic,  46-48. 
Resisting  officer:  Crimes,  475-478. 
Res  judicata:  Judgts.,  120-280;  Mandam.,808, 

804;  Replev.,  383-394. 
— —  conclusiveness  of  decrees:  Eq.,  1342-1380. 
-^foreclosure  decrees:  Mortg.,  675-680. 

decision  on  motion:  Eq.,  1146. 

Resolutions:  Cities  &  V.,  47,  48,  50-58,  55,  59, 

170-174,  288. 
Respondeat  superior:  Neglig.,  120-155. 
Restitution.    II,  p.  475. 


Restraint  of  alienation :  Convey.,  221 ;  Trusts, 

111-114;  Wiljs.  300-320. 
Restraint  of  trade:  Contracts.   291-299;   In- 

junc,  75-77. 
Resulting  trusts:  Trusts,  49-81. 
Retrospective  laws:  Const.,  211-227,  374;  Stat- 
utes, 244-262 ;  Highways,  80. 
Return,  before  beginning  suit :  Actions.  23-25. 
by  claims' commissioners:  Est.  of  Dec, 

224. 

in  mandamus  cases:  Mandam.,  254-269. 

judgment  for:  Replev.,  865-369,  3S2,  386- 

388. 
of  attachment:   Attach.,  65-83;   Liens, 

119. 

of  delinquent  taxes:  Tax.,  567-581. 

of  deposition :  Ev.,  1649-1651. 

of  execution:  Executions,  185-198,   205, 

237,  229. 

of  goods,  by  vendee:  Sales,  155-161. 

of  levy  for  unpaid  tax :  Tax.,  500. 

of  replevin  writ:  Replev.,  158,  159. 

of  service:  Process,  70-107. 

of  service  of  summons:  J.  P.,  96-100. 

to  appeal:  Appeal,  145-149,  182-189,  489- 

501. 
to  certiorari:  Certiorari,   100-117,   166- 

178;  Crimes,  1254,  1255,   1865;  Drains,  48- 

46,47. 

to  writ  of  error:  Error,  120-128. 

waiver  of,  in  replevin:  Replev.,  871-375. 

writ  of,  in  replevin:  Replev.,  400. 

Revenue.    II,  p.  475. 

violation  of  laws,  pleading:  Plead.,  889. 

Reversal:   Appeal,    288-342,    406,    580;   Case 

Made,    55-64;     Certiorari,     208-210,     212; 

Error,  488-717. 

in  criminal  case:  Crimes,  1275-1297. 

Reversion:  Real  Prop.,  37,  88. 
in  grantor  of  dedicated  premises:  Dedi- 
cation, 85. 
for  breach  of  condition:  Convey.,  211— 

280. 
on  determination  of  trust :  Trusts,  225- 

227. 

to  bank :  Banks,  88. 

to  bankrupt:  Bankr.,  59,  60. 

quitclaim  conveys:  Convey.,  257. 

Review  of  assessments:  Tax.,  229-244. 

of  city  tax-assessments:  Cities  &  V.,  871- 

380. 

of  local  assessments :  Cities  &  V.,  225. 

Revised  statutes:  Statutes,  84-90. 

Revivor:  Actions,  115-124; 

of  action  or  debt,  by  admission  or  new 

promise:  Bankr.,  77-79a;  Lim.  of  Ac,  151- 

175. 
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Revivor  of  claims'  commission :  Est.  of  Dec, 

Rule  to  plead,  entry,  etc. :  Process,  19-21,  23. 

805-208. 

proof  of  service:  Process,  106. 

of  contract :  Contracts,  578,  574. 

Rules:  Courts,  174-180. 

of  garnishment :  Garnish.,  163. 

of  carriers:  Carr.,  114, 115;  Plead.,  405. 

of  guardianship:  Guard.,  184. 

Salaries:  Offlc,  270-291. 

of  highway :  Highways,  84,  85. 

compelling  payment:  Mandam.,  161, 162. 

of  mortgage  lien:  Mortg.,  50,  51. 

use  of  term  "  salary: "  Contracts,  401. 

of  partition  proceedings :    Partition,  71, 

Sale,  agent's  power  as  to:  Agency,  45,  56,  58, 

78. 

50,  62,  122. 

of  policy :  Insur.,  232-236,  356,  857. 

as  avoiding  insurance:  Insur.,  207-200. 

of  statutes:  Statutes,  318-320. 

as  terminating  lease:  LandL  &  T.,  ISO, 

of  suit  in  equity:  Eq.,  007-1008. 

181. 

of  will:  Wills,  62,  68. 

by  administrator,  etc. :  Est  of  Dec,  265- 

Revocation  of  agent's  power:  Agency,  47,  48. 

831. 

of  ante-mortem  devise:  Convey.,  267. 

by  guardian :  Guard.,  107-161. 

of  adoption :  Parent  &  Ch.,  18. 

by  trustee:-  Trusts,  143-150,  172-176. 

of  appointment  as  trustee :  Wills,  285. 

for  unpaid  taxes:  Tax.,  500-631. 

of  assent  to  legatee's  possession:  Est  of 

of  school  lands:  Pub.  Lands,  178-188. 

Dec.,  433. 

of  public  lands:  Pub.  Lands,  47-65. 

of  attorney's  authority:  Attfy,  80. 

of  swamp,  eta,  lands:  Pub.  Lands,  185, 

of  contract :  Contracts,  28. 

186,  180. 

of  dedication :  Dedication,  50, 68-66. 

on  foreclosure:   Chat  Mortg.,  204-214; 

of  gift:  Gifts,  82,  88. 

Mortg.,  682-778,  822-802. 

of  license :  License,  83-51. 

power  of:  Chat.  Mortg.,  205;  Mortg.,  188- 

of  license  of  insurance  company:  Const., 

108. 

643;  Insur.,  6,  16,  17,  20. 

tinder  contract  arrangement:  Contracts, 

of  license  to  sell:  Est  of  Dec,  270. 

870. 

of  offer  to  sell :  Contracts,  78. 

under  chancery  decree:  Eq.,  1423. 

of  order  of  adoption:  Parent  &  Ch.,  18. 

under  execution :  Executions,  104-273. 

of  sale :  Sales,  70. 

Sales. 

of  trust:  Trusts,  224. 

L  What  constitutes;  nature  and  effect 

of  will :  Wills.  54-63. 

(a)  In  general;  the  contract    IL 

Reward.    H,  p.  475. 

p.  476. 

—  for  arrest :  Counties,  49,  65. 

(b)  When  title  passes.    IT,  p.  478. 

for  conviction:  Cities  Sc  V.,  45. 

(c)  Delivery.    II,  p.  483. 

for  finding  lost  goods :   Lost  Goods,  4, 

(d)  Acceptance.    II,  p.  484. 

6,7. 

LL  Fraud  and  mistake. 

recovery  back:  Bailm.,  27. 

(a)  In  general.    IL  p.  484. 

Right  of  way:  Railr.,  112-254. 

(b)  False  representations.  H,  p.  485. 

:  See  Easements. 

HI.  Warranties. 

Riots:  Crimes,  480a. 

(a)  Express  warranties.    IL  p.  486. 

Riparian  rights:  Waters,  71-148. 

(b)  Implied  warranties.    IT,  p.  487. 

Roads:  See  Highways. 

(o)  Rights  and  remedies  under  war- 

Robbery: Crimes,  84,  170-182. 

ranty. 

complaint  of:  Ev.,  885,  886. 

1.  Return;     acceptance; 

recogn  ition  of  assailant ;  identity :  Crimes, 

waiver;    release.    LL 

1089-1091. 

p.  488. 

evidence:  Crimes,  1048,  1048a. 

2.  Claim  by  third  party;  no- 

 speculative  evidence:  Ev.,  625. 

tice;  assumption  of  de- 

 information  for  assault  with  intent  to  rob: 

fence.    LL  p.  489. 

Crimes,  801. 

8.  Actions;      pleading.      LL 

Royalties:  Patents,  0-12;  Contracts,  419;  Min- 

p.480. 

ing,  16-18;  Wills,  319. 

4.  Evidence;    recovery.     U, 

Rule  in  Shelley's  case:  Real  Prop.,  88;  Wills, 

p.  400. 

238. 

IV.  Rights  and  remedies  of  parties. 

Rule  of  property:   Courts,   248,  240;  Treat- 

(a) In  general.    II,  p.  491. 

ies,  5. 

(b)  Rescission.    H,  p.  49L 
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Sales  (continued). 

IV.  Remedies  and  rights  of  parties  (con.). 

(c)  Resale.    II,  p.  493. 

(d)  Stoppage  in  transitu.  II,  p.  492. 

(e)  Vendor's  lien.    II,  p.  498. 

(f)  Action  for  price. 

1.  When  lies;  defences.    II, 

p.  498. 

2.  Evidence;    recovery.      II, 

p.  494 

(g)  Buyer's  rights  and  remedies. 
V.  Conditional  sales.    II,  p.  490. 

VI.  Sales  on  test  or  approval.    II,  p.  497. 

VII.  Bona  fide  purchasers.    II,  p.  498. 

VIII.  Bills  of  sale.    II,  p.  499. 
of  liquors:  Intoz.  Liq.,  68,  70-72,  75,  77, 

84,  86. 

by  co-tenant:  Tenants  in  Com.,  81-40. 

Saloon;  meaning  of  terra :  Words &Phr.,  271, 

272. 
keeping  open,  -what  is:  Words  &  Phr., 

166. 
failure  to  close  on  Sundays,  eta  :  Crimes, 

624-644. 
keeping  open  on  Sunday  for  certain  pur- 
poses :  Cities  &  V.,  75. 
Satisfaction,  what  constitutes:  Pay.  &  Diach., 

100-106. 
of  judgment:    Judgts.,  243-249;  J.  P., 

805-312. 
—  of  lien :  Liens,  21,  22. 
of   mortgage:     Chat.    Mortg.,   186-198; 

Mortg.,  871-144 
— —  to  injured  party :  Crimes,  353. 
Schedule,  of  constitution:  Const.,  18;  Words 

&  Phr.,  2. 

with  assignment:  Assign't,  98-95. 

School  lands:  Pub.  Lands,  175-183. 

School   orders:    Mandam.,    205,     211,     212; 

Schools,  93-95. 
School  records,  as  evidence:  Ev.,  506. 
Schools. 

L  Organization  and  change  of  districts. 

(a)  Organization.    H,  p.  499. 

(b)  Alteration,    n,  p.  500. 

(c)  Division  of  property;  adjustment 

of  liabilities.    II,  p.  501. 
II.  Powers  of  districts.    13,  p.  502. 

III.  Boards  and  officers. 

(a)  Election  and  appointment.    II, 

p.  502. 

(b)  Removal.    IL  p.  508. 

(c)  Meetings,   powers,  duties,   etc. 

II,  p.  504 

IV.  Appeals.    II,  p.  505. 
V.  Orders.    II,  p.  505. 

VL  Funds.    II,  p.  506. 


Schools  (continued). 
VIL  Taxes.    II,  p.  507. 

VIII.  Sites  and  buildings,    n,  p.  508. 
IX.  Teachers.    II,  p.  509. 
X  Suits.    II,  p.  510. 
Scintilla  of  evidence:  Estop.,  78;  Ev.,  355; 

Prac.,  258. 
Scire  facias:  Bonds,  29;  Error,  109;  Judgts., 

267,  268;   Mortg.,  780;  Process,  36;    Pub. 

Lands,  134;  Quo  War.,  18. 
Seal:  Contracts,  15-18;  Convey.,  43-47,  104 
on  clerk  or  commissioner's  certificate: 

Convey.,  105-107,  124,  126. 

corporate:  Corp.,  22-24. 

of  agent,  on  corporate  contract:  Plead., 

80,27a 

on  mortgage:  Mortg.,  89,  500. 

unnecessary  on  chattel  mortgage:  Chat. 

Mortg.,  14 

on  acknowledgment  of  plat:  Plats,  10, 11. 

on  assignment  of  bail  bond :  Bail,  8. 

on  defeasance:  Mortg.,  40,  45. 

on  submission:  Arbitr.,  5. 

on  land  contracts:  Vend.,  14 

necessity  of,  for  record :  Record.,  27, 84-36. 

mark  of,  on  record  of  deed :  Record.,  46, 

47,  124,  125. 

proof  of,  by  comparison:  Ev.,  82. 

evidence  of  consideration:  Contracts,  156, 

157.  • 

destroys  negotiability:  Bills  &  N.,  0. 

Sealed  instruments,  form  of  action:  Assump- 
sit, 17;  Covenant,  1;  Debt,  1. 

when  action  barred :  Lim.  of  Ac.,  182-186. 

set  out  in  full,  no  profert  needed:  Plead., 

277. 
declaration  on,  proof  of  unsealed,  vari- 
ance: Plead.,  517. 

execution  of,  not  admitted :  Plead.,  482. 

Sealed  verdict:  Crimes,  982. 
Searches  and  seizures:  Const,  25,  26,  48. 
Search-warrants:  Offlc,  171,  172,  803. 
Security  for  costs:  Costs,  888-854;  Appeal, 

129-185,  878,  874,  484-486;  Certiorari,  218, 

215;  Crimes,  1306. 
Security  to  keep  the  peace:  Crimes,  678,  681. 
Seduction. 

I.  Who  may  sue;  when.    II,  p.  510. 
II.  Pleading.    II,  p.  511. 

III.  Evidence.    II,  p.  511. 

IV.  Instructions.    II,  p.  511. 
V.  Damages.    II,  p.  512. 

arrest  on  capias :  Capias  ad  Resp.,  9. 

of  married  woman,  see  Criminal  Conver- 
sation. 

as  a  crime:  Crimes,  588-561,  512,  690, 691 ; 

Ev.,  2129. 
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Seizin:  Real  Prop.,  18-23. 

covenant  of:  Convey.,  826,  847-350,  854, 

862. 
Selection  by  settler  on  railroad  lands:  Pub. 

Lands,  165,  166. 

of  coanty  seat :  Counties,  17-20. 

of  exemption :  Executions,  186-154. 

of  homestead :  Homestead,  88-56. 

of  jurors :  Jury,  1-24. 

of  lands  to  be  withheld  from  sale :  Pub. 

Lands,  129-183. 

of  park  commissioners:  Const.,  468. 

under  grant  for  railroad :  Pub.   Lands, 

153,  154. 
Self-defence:  Crimea,  85-69,  1219. 
Sentence:  Crimes,  986-1004,  1886-1846,  1850. 
review  in  supreme  court:  Crimes,  1291- 

1297. 
—  upon  member  of  corporation:  Corp.,  171. 

as  ground  of  divorce :  Divorce,  100. 

Separate  actions:  Actions,  82-87. 

Separate  trial  in  criminal  cuse :  Crimes,  897- 

901. 
Separation  of  husband  and  wife :  Husb.  &  W., 

42,  43,  71 ;  Wills,  299. 
Servant:  See  Master  and  Servant. 
Service,  to  give  jurisdiction:  Jurisd.,  16-43. 
on  less  than  all  joint  defendants :  Judgts., 

15-22. 

of  attachment:  Attach..  60-83. 

of  certiorari:   Certiorari,  98,  99,  164,  165. 

of  chancery  subpoena:  Eq.,  1009-1017. 

of  copy  of  petition  for   further   decree 

upon  instalment :  Mortg.,  776. 

of  declaration:  Process,  19,  20,  22,  28. 

of  justice's  summons:  J.  P.,  86-100. 

of  process :  Process,  24-107. 

of  summons  in  garnishment:  Garnish., 

98,  95-102. 
Service  of  notice ;  by  mail :  Process,  87. 
in  supreme  court :  Appeal,   161 ;  Error, 

174-180. 

of  appeal,  on  corporation :  Appeal,  864. 

of  application   for  execution   for  defi- 
ciency: Mortg.,  786. 
of  motion  for  leave  to  appeal:  Appeal, 

455. 

of  trial :  Praa.  8-4. 

to  defend,  on  covenantor:  Convey.,  859, 

860. 

to  quit:  Landl.  &  T.,  69. 

upon  counsel :  Error,  174. 

of  hearing,  affidavit  of:  Ev„  1221. 

proof  of  service:  Prac,  824;  Process,  86. 

Services,  implied  agreement  to  pay  for:  Con- 
tracts, 83-111. 
value  of:  Dam.,  187-202. 


Services  of  child :  Parent  &  Ch.,  17,  28-36. 

of  wife:  Husb.  &  W..  15-ia 

Set-Off. 

I.  General  principles,    n,  p.  512. 
II.  In  what  actions  allowed.    II,  p.  513. 
III.  What  damages  may  be  set  off. 

(a)  In  general.     EL  p.  518. 

(b)  Liquidated     and     unliquidated 

claims.    II.  p.  514. 

(c)  Claims  in  different  rights.     II, 

p.  514. 

(d)  Joint  and   separate  debts,    n, 

p.  515. 

(e)  In    cases     of    assignment.     II, 

p.  515. 
TV.  Equitable  set-off.    n,  p.  516. 
V.  Pleading  and  evidence,    n,  p.  517. 
VL  Practice.    If,  p.  518. 

VIL  Judgment ;  costs.     II,  p.  518. 

of  judgments:  Judgts.,  254-359. 

Setting  aside,  see  Vacating. 

Settlement;  among  heirs:  Est  of  Dec.,  410- 

413. 

by  agent :  Agency,  164, 165. 

by  surviving  partner:  Partnership,  218- 

238. 

estoppel  by:  Estop..  281,  284,  287. 

of  banks  with  state:  Banks,  82-87. 

— —  of  bills  of  exceptions:  Excep.,  78-94. 

of  case:  Case  Made,  16-18,  60.  61. 

of  case  for  appeal:  Appeal,  186-144,  190- 

198,  267,  268. 
—  of  decedents'  estates:  Est.  of  Deo.,  887, 

415,  416. 

of  estate,  what  is:  Wills,  265. 

of  executor  or   administrator:    Est.   of 

Dec.,  881,  883,  384-409;  Estop.,  154. 

of  guardian:  Guard.,  163-179. 

of  indebtedness:  Pay.  &  Disch..  115-146. 

of  pre-emptioner:  Pub.  Lands,  36. 

of  suits,  binding  state:  Pub.  Lands,  186. 

when  void  for  fraud,  etc.:  Contracts,  123, 

181-188;  Fraud,  11,  13;  Pay.  &  Disch.,  ISO, 

131. 

rescission  of:  Contracts,  612. 

Severance  of  cause  of  action  or  suit:  Actions, 

82-85,  86,  87;  Eq.,  754-756. 
for  removal  to  federal  court:  Courts,  210- 

212,  214-216. 
of  parties,  in  bringing  error:  Error,  110- 

115. 

of  judgment:  Judgts.,  25-88. 

of  judgment,  on  reversal:  Error,  697. 

of  contract:  Contracts,  885-400. 

:  8ee  Discontinuance. 

Sewers,  assessments  for:  Cities  &V.,  208. 211- 

318,  217-219;  Const,  359,  860. 
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Sewers,  connections  with:    Cities  &  V.,  83, 

138. 

for  township,  in  village:  Town.,  68. 

liability  for  damage  from :  Cities  &  V., 

412-415,  418. 
outlet  beyond  city  limits:  Cities  &V., 

24,  25, 145. 
Shade-trees  in  highway:  Highways,  142,  148; 

Tresp.,  56. 
Shelley's  case,  role  in:  Real  Prop.,  83;  Wills, 

238. 
Sheriff;  oath  and  bond  of:  Offlc.,  105-197,  201, 

214,  247. 

duties  of:  Offlc.,  79,  80. 

— -  control  by  prosecuting  attorney:  Offio., 

80. 
disbursements  of  county  moneys:  Offlc., 

82. 
account  of  expenses,  auditing:  Counties, 

88. 

fees  of:  Offlc.,  299-808. 

what  charges  county  pays :  Counties,  80- 

83,  100,  109,  114. 

as  collector  of  liquor-taxes:  Tax.,  887, 

890. 

constitutes  a  deputy  by  writing:  Offlc, 

88. 

under-sheriff   acts  in  his   own   name: 

Offic,  89. 

deputy  sheriff,  powers  of:  Offic.,  90,  91. 

penalty  for  refusal  to  deliver  copy  of 

warrant:  Offlc,  131. 
neglect  or  omission  to  make  service  or 

levy,  etc.:  Offlc,  132-141. 

liability   for   false  return:  Dam.,  188; 

Offic,  142,  143. 

liability  for  trespass,  etc :  Offic,  144-153. 

protection  by  process:  Offlc,  161-163, 166, 

174,  175,  181-184. 

damages  against,  for  seizure:  Dam.,  51. 

r  right  to  indemnifying  bond:  Offlc,  184, 

135. 

cannot  file  bill  or  cross-bill  in  aid  of  exe- 
cution: Eq.,  622. 

when  proper  defendant:  Eq.,  679. 

sheriff's    deed:     Executions,    260-268; 

Mortg.,  893-911. 

sheriff's     sale:     Executions,     194-221; 

Mortg..  843-892. 
Shipping. 

I.  Public  regulations.    II,  p.  519. 
II.  Owners  and  mortgagees.    II,  p.  519. 

III.  The  master.    II,  p.  520. 

IV.  Charter-party;  towage.    II,  p.  520. 
V.  Seamen.     II,  p.  521. 

VI.  Freight.    II,  p.  521. 
VII.  General  average.    II,  p.  521. 


Shipping  (continued). 
VIII.  Liability  for  torts;  jurisdiction;  lim- 
ited liability.    II,  p.  522. 
IX.  Maritime  liens.    II,  p.  522. 
X.  Collection  of  demands  against  ves- 
sels. 

(a)  In  general;    jurisdiction.      II, 

p.  523. 

(b)  Pleading  and    practice.     II, 

p.  528. 

(c)  Appeals.    II,  p.  524. 

abandonment  of  vessel  to  underwriters: 

Insur..  243-252. 
Shipping  contract,  how  construed :  Contracts, 

822. 
Sidewalks,  how  far  extend:  Words  &  Phr., 

280. 

—  discretion  where  or  how  to  build :  Cities 
&  V.,  281,  283. 

injuries  from  construction,  when  city  not 

liable:  Cities  &  V.,  40a 
liability  of  municipality  for  non-repair : 

Highways,  185,  191.  203,  215. 
liability  over,  of  lot-owner:  Highways, 

186. 
ordinance  regulating  care  of:  Cities  & 

V.,  81. 

whether  lot-owners  liable  for  injuries: 

Cities  &  V.,  82. 

evidence  in  action  against  owner:  Ev., 

901. 

wooden  awning  not  nuisance :  Cities  & 

V.,  29a 

paving:  Cities  &  V.,  168. 

Sic  utere  tua  ut  non,  etc.:  Maxims,  41. 

Signature  of  affidavit:  Appeal,  467;  J.  P.,  328. 

of  assessment  roll:  Tax.,  245-248. 

of  certificate  of  acknowledgment:  Con- 
vey., 76-79. 

of  certificate  of  equalization :  Tax..  530. 

of  certificate  to  assessment  roll:  Tax., 

248-250. 

of  charge:  Instruc,  1. 

of  consent  to  other  insurance :  Insur.,  188. 

of  contract :  Contracts,  11-14 

of  contract  of  corporation:  Schools,  151. 

of  copies  of  rules  of  prison  inspectors : 

Ev.,  1052. 

—  of  declaration :  Plead.,  48. 
of  deed :  Convey.,  40-48,  59. 

of  entry  of  judgment:  J.  P.,  262,  263; 

Crimes,  1336. 

of  highway  list:  Tax.,  878. 

of  information :  Crimes,  788,  789,  795. 

of  jurat:  Affid.,  17;  Appeal,  466;  Crimes, 

791. 
of  mortgage :  Mortg. ,  87,  88. 
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Signature  of  note:  Bills  &  N.,  82,  83. 

Special  findings,  by  court:  Prac.,  83-73. 

of  notice  of  proceeding:  Eq.f  1163. 

by  jury:  Crimes,  977,  978;   Prac,  154, 

of  policy:  Insur.,  848,  844. 

181,  196,  200-204. 

of  pleadings:  Eq.,  733-787. 

as  basis  for  judgment :  Judgta.,  46-57. 

—  of  proofs  of  loss:  Insur.,  259. 

Special  guardian:  Guard..  87,  65. 

of  record  of  ordinance:  Cities  &V.,  54. 

Special  pleading:  Plead.,  18,  857.  374. 

of  report  of  sale :  Guard.,  157. 

Special  questions  to  jury:  Prac,  153-186. 

of  return  to  appeal :  Appeal,  498. 

in  action  for  negligence:  Neglig.,  119. 

of  subpoena's  underwriting:  E^.,  1018. 

in  garnishment:  Garnish.,  142. 

of  sureties  to  official  bonds :  Offic,  205, 

in  quo  warranto:  Quo  War..  77,  79. 

206. 

•  on  mandamus :  Mandarin.  276. 

of  teacher's  contract:  Schools,  147-151. 

in  criminal  case:  Crimes,  975. 

of  testimony  on  preliminary  examination : 

Special  verdict:  Prac,  206,  207,  212-214,  816. 

Crimes.  746-748. 

in  criminal  case:  Crimes,  976-978. 

of  transcript  of  judgment:  J.  P.,  824. 

Specific  Performance. 

of  underwriting  to  summons:  Eq..  1217. 

I.  When  granted  or  refused. 

of  warrant  for  collection:  Tax.,  879-881. 

(a)  In  general.    II,  p  529. 

printed,  adoption  of:  Contracts,  843. 

(b)  Matters  relating  to  the  contract 

fraudulent  procuring:  Crimes,  865,  376, 

1.  Illegality  or  impracticability. 

378,  888. 

II,  p.  530. 

evidence  of:  Ev.,  661,  682-700. 

2.  Unconscionable     agreements; 

denial  of:  Bills  &  N.,  274-298;  Plead., 

want  of  equity ;  inequality ; 

414-487. 

inadequate     consideration. 

Silence,  estoppels  by :  Estop.,  67, 359-367,  270- 

II,  p.  531. 

274,  278;  Partnership,  52. 

8.  Mutuality;  completeness.    II, 

as  an  admission:  Ev.,  818. 

p.  532. 

of  bank  officers:  Banks,  49, 50. 

4.  Certainty;  proof.    II,  p.  533. 

Slander. 

6.  Fraud  and  mistake.   II,  p.  535. 

L  What  constitutes. 

6.  Changed  conditions;  waiver; 

(a)  What  words  actionable.  II,  p.  525. 

abandonment    II,  p.  535. 

(b)  Malice.    II,  p.  525. 

7.  Dower  or  homestead    rights. 

(c)  Repetition,    H,  p.  525. 

II,  p.  536. 

H  Procedure. 

8.  Parol  contracts;  part  perform- 

(a) Parties,    H,  p.  535. 

ance.    U,  p.  587. 

(b)  Pleadings.    II,  p.  525. 

9.  Forfeiture;     default;     when 

(c)  Evidence. 

time  essential.    II,  p.  588. 

1.  Generally.    II,  p.  536. 

(c)  Laches.    IL  p.  540. 

2.  Evidence    in    aggravation; 

(d)  Preliminary  conditions.    II,  p.  541. 

repetitions ;    malice.     II, 

(e)  For   and   against  whom  granted. 

p.  527. 

n,  p.  541. 

8.  Evidence  in  mitigation.    II, 

DL  Pleading  and  practice. 

p  52a 

(a)  Parties.    II,  p.  542. 

(d)  Instructions,    H,  p.  529. 

(b)  Pleadings.    IL  p.  548. 

Slaughter-houses:  Cities   &  V.,  73-74;  Nui 

(c)  Decree.    II,  p.  544. 

sance,  41,  42. 

costs:  Costa,  168, 183. 

Snow,  liability  for  failure  to  remove  from 

Specific  taxes:  Tax.,  96-106. 

street  railway  track :  Railr.,  544, 545 ;  Plead. , 

Speed  of  trains:   Ev.,  50,  395,  599,  600-604, 

536. 

670,  677;  Railr.,  436-440,  442,  443,  445,  478. 

and  ice,  along  railroad  track:  Railr.,  857. 

Stairway:  Easements,  15,  88;  Huso.  &  W.,87; 

Solicitors :  See  Attorneys. 

Vend.,  117. 

Solicitors'  fees:  See  Attorney?  Feet. 

Stakeholder,  recovery  from:  Contracts,  289, 

Speaker  of  the  house;  compensation:  Offic., 

290. 

251. 

Stamps.    II,  p.  544. 

Special  administrator :  Est  of  Dec. ,  41, 42, 218 ; 

Stare  decisis:  Courts,  248-251;  Treaties,  5. 

Eq.,  849. 

State.    II,  p.  545. 

Special  appeal:  Appeal,  488-447,  473,  474. 

organization  of:  Const,  417,  418. 

Special  bail :  See  Bail. 

suits  against  and  by :  Const,  419-424. 
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State  (continued). 

Statutes  (continued). 

— —  accounting  with  counties:  Tax.,  587-598. 

II.  Construction  (continued). 

barred  by  settlement:  Pub.  Lands,  186. 

(d)  With  reference  to  the  common 

costs  against:  Costs,  267-271. 

law.    II,  p.  551. 

jurisdiction  on  lakes,  etc. :  Jurisd.,  1. 

(e)  With  reference  to  the  constitu- 

 does  not  own  soil  under  streams,  etc.: 

tion.    II,  p.  551. 

Waters,  75,  78. 

(f)  With  reference  to  other  statutes. 

does  not  warrant  tax-titles:  Tax.,   652, 

II,  p.  552. 

658. 

(g)  Language    adopted   from   other 

estoppels  against:  Estop.,  222,  228,  314, 

statutes.    II.  p.  553. 

815;  Tax.,  182;  Town.,  17. 

(h)  Legislative    interpretation.      II, 

how  affected  by  statutes  of  limitation : 

p.  554. 

Lim.  of  Ac.,  17,  18. 

(i)  Practical  construction.    II,  p.  554. 

loses  nothing  by  laches:  Tax.,  598. 

(j)  Reasonable  construct  ion.    II, 

settlement  of  banks  with :  Banks,  82-87. 

p.  555. 

State  board  of  auditors:  Mandam.,  148-158; 

(k)  Liberal  construction.    II,  p.  555. 

State,  9-14. 

(1)  Strict  construction ;  penal  statutes. 

State  debt,  extinguishment  of :  Schools,  97. 

II,  p.  555. 

State    house   of   correction;     sentences    to: 

(m)  Strict  pursuance  of  remedy.     II, 

Crimes,  1404-1409. 

p.  556. 

State   land   office   commissioner:    Mandam., 

(n)  Directory  and  mandatory  provis- 

142-145, 270.    And  see  Public  Lands. 

ions.    II,  p.  557. 

State  officers,  mandamus  to:  Mandam.,  124- 

(o)  Prospective  and  retrospective.  II, 

154. 

p.  558. 

probate  judges  as:  Offic,  275;  Words  & 

III.  Repeal. 

Phr.,  285. 

(a)  In  general ;  what  constitutes.    II, 

State  printing:  Const.,  618,  514;  Mandam., 

p.  659. 

152,  158;  State,  9-14. 

(b)  Effect  of  repeal.     II,  p.  560. 

State  prison :  Crimes,  1415-1417. 

IV.  Amendment.     II,  p.  561. 

clerk  of,  bond  and  liability:  Offic,  285- 

V.  Revivor.    II,  p.  562. 

238,243. 

enactment:  Const,  523-540. 

copies  of  rules,  signature,  record:  Ev., 

requirements  as  to   title,  etc.:  Const., 

1052. 

541-622. 

—  chancery  subpoena  served  in :  Eq.,  1012. 

passing  upon  question  of  constitution- 

State-roads: Highways,  98-108. 

ality:  Const.,  654-689. 

construction,  etc.,  void  agreements:  Con- 

 judicial  notice  of:  Ev.,  974-982. 

tracts,  236,  268-266. 

of  another  Btate,  proof  of :  Ev.,  1061-1083. 

swamp-land  grants  for:  Pub.  Lands,  148- 

declaring  on :  Plead.,  261-276. 

148. 

Statute  of  Frauds. 

State  treasurer,  payment  by :  State,  8. 

I.  Sufficiency  of  contract  or  memoran- 

 embezzlement  by :  Crimes,  829-334. 

dum.    II,  p.  563. 

State  university,  see  University. 

II.  Promise  to  pay  another's  debt.    II, 

Statement  of  defendant:  Crimes,  1102-1128. 

p.  564 

Statutes. 

III.  Agreements,  etc.,  relating  to  lands. 

L  In  general 

II,  p.  567. 

(a)  What  are;  what  forms  part  of. 

IV.  Agreements  relating  to  the  sale  of 

II,  p.  546. 

goods  and  chattels. 

(b)  When  inoperative.    II,  p.  547. 

(a)  In  general.    II,  p.  571. 

(c)  Time  of  taking  effect.    II,  p.  547. 

(b)  Earnest-money.    II,  p.  572. 

(d)  Notice  and  knowledge:  II,  p.  547. 

(c)  Delivery   and    acceptance.    II, 

II.  Construction. 

p.  572. 

(a)  In  general ;  legislative  intent.    II, 

V.  Agreements   not   to   be    performed 

p.  548. 

within  one  year.    II,  p.  573. 

(b)  Of    revisions  and  compilations. 

VI.  Agreements  in  consideration  of  mar- 

II, p.  550. 

riage.    II,  p.  573. 

(c)  With  reference  to  the  title.    II, 

VII.  Representations  as  to  credit,  etc.    II, 

p.  551. 

p.  573. 

Digitized  by 


Google 


me 


INDEX. 


References  are  to  titles  and  sections. 


Statute  of  Frauds  (continued). 

VIII.  Miscellaneous  cases.    II,  p.  574. 
IX  Part  performance ;  executed  or  rati- 
fied contracts.    II,  p.  574. 
X.  Pleading  and  evidence;  effect  of  the 
statute.    II,  p.  576. 

oral  trusts,  when  void :  Trusts,  7-30. 

Stay  of  execution:  Executions,  28-35 ;  Bankr., 

24,  25;  Est.  of  Dec,  136:  J.  P.,  263. 

waives  appeal :  Appeal,  429. 

Stay  of  proceedings  on  judgments:  Judgts., 

252,  253;  Appeal.  581;  Mandam.,  92-94. 
Stenographers,  statute  vaUd :  Const.,  555. 

appointment  of:  Offlc,  19. 

compensation  of :  Offlc,  264-266,  283-285, 

812,  313. 
Stenographer's  fees:  Costs,  100-106,  203. 
defence  not  excluded  for  refusal  to  pay 

share  of:  Prac,  16. 
Stenographer's  minutes,  as  evidence:  Ev.,  218, 

219,  222,  224-228. 

to  impeach  witness:  Ev.,  1890-1898. 

not  evidence  on  appeal :  Appeal,  256, 268. 

settlement  of  case  on :  Appeal,  188. 

Stipulated  damages:  Dam.,  454-478;  Convey., 

365. 
Stock,  corporate:  Corp.,  81-57. 

follows  domicile:  Conf.  of  L.,  84. 

liability    on     unpaid:     Corp.,    202-209; 

Plank  R,  88,  89. 

sale  of,  by  officer:  Assumpsit,  78,  79. 

wrongfully    transferred,    remedy:    Eq., 

170. 

wrongfully  disposed  of:  Assumpsit,  79. 

purchase  of:  Sales,  14, 124. 

assigned,   liability  as  partner:   Partner- 
ship, 112. 

exchange  for,  rescission:  Contracts,  592. 

belonging  to  estate,  conversion:  Estop., 

817. 

conversion  of:  Trover,  12,  18,  89,  80,  117. 

damages  for  conversion:  Dam.,  317,  818. 

taxation  of:  Tax..  108,  135-139. 

Stock,  live,  see  Animals. 

Stockholders,  liability  of:  Banks,  53,  54,  56- 

53;  Corp.,  202-228,  250-2.57,  287;  Plank  R., 

40. 
how  far  bound  by  judgment  against  cor- 
poration: Judgts.,  125. 
estoppel  to  attack  settlement  by  directors : 

Estop.,  228. 

promise  to,  to  pay  debts:  Dam.,  8. 

voluntary  agreement  by :  Contracts,  188. 

new  remedy  against :  Const.,  198. 

as  parties  to  suits:  Eq.,  651-054,  692-694, 

706-708.  787. 
Stulen  goods,  receiving :  Crimes,  343-353. 


Stoppage  in  transitu :  Sales,  224-228. 
Storage,  lumber  in:  Tax.,  173-175. 
Streams,  navigability:  Waters,  1-19. 
Street  railways:  Cities  &  V.,  84-89, 279;  Railr., 

538-549. 
as  carriers,  liability  for  injuries  to  pas- 
sengers: Carr.,  138-136,  189-141. 
Streets:  Cities  &  V.,  254-306. 
opening:  Cities  &V.,  134,  146,  269,  807- 

857;  Eq.,  89. 
injunction   against  opening  or  closing : 

Injunc,  49-55. 

dedication :  See  Dedication. 

acquiesced  in,  as  boundaries:  Convey., 

298-300. 

estoppel  from  closing:  Estop.,  24-32. 

paving,  etc.:  Cities  &  V.,  168-253,  284; 

Contracts,  419-426. 
grade  of,  changes:  Cities  &  V.,  60,  288, 

405,416;  Trap.,  57. 

obstruction  of:  Plead.,  525. 

vacating:  Cities  &  V.,  302-306. 

Striking  out  evidence:  Ev.,  2179-2196;  J.  P., 

222. 
Style  of  process :  Process,  7,  8. 
Sub-agents:  Agency,  41,  142;  Insur.,  122,349. 
Submission  of  causes:  Arbitr.,  5-20;  Bonds, 

23. 
Subrogation:  Chat.   Mortg.,   165;   Contracts, 

285;  Eq.,  523-529;  Est.  of  Dec,  156;  Insur., 

101;  Mortg.,  857-370,  430,  940,  945:  Replev., 

248;  Suretyship,  140-142;  Trusts,  171. 
Subscriptions:  Contracts,  19,  65,  155,  183-188, 

229,241.393;  Dam.,  42. 

to  railroads:  Railr.,   18-20,  62-80,   258; 

In8truc.  177. 

pleading  on:  J.  P.,  149;  Plead.,  219,  495. 

Subscriptions  to  stock:  Contracts,  183;  Corp., 

86;  Partnership,  80,  81;  Plank  R,  38,  39; 

Railr.,  81-111. 

conclusiveness   of    judgment:   Judgts., 

'  178. 

recovery  of  money  paid  on:  Assumpsit, 

74. 
Subterranean  waters:  Waters,   256;  Crimes, 

650. 
Substitution  of  contract:  Contracts,  565-567, 

578.  578,  575. 

-  of  contracting  party:  Contracts.  561,  562. 
of  debtor:  Contracts,  568-571. 

of  attorney:  Att'y,  27a,  28. 

Suffering,  damages  for:  Dam.,  73-83,  300,  364. 

381,  405. 
Suffrage,  offences  against:  Crimes.  581-584. 

right  of:  Const.,  864-372;  Elections.  1-6. 

Suggestion  of  death:  Actions,  1 19-122. 
Suicide,  defined:  Words  &  Plir.,  295. 
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Suicide,  recovery  on  policy:  Insur.,  212-315, 

218,  220,  221. 
Summary  proceedings:   See.  Forcible  Entry, 

etc. 
Summons,  see  Process. 

in  garnishment:  Garnish.,  91-102. 

— —  justice's  summons:  J.  P.,  71-100. 

of  jurors:  Jury,  1-28;  J.  P.,  207;  Railr., 

168,  171. 

of  master  in  chancery :  Eq.,  1217-1220. 

Sunday;  contracts,  etc.,  on:  Contracts,  237- 

256,800;  Bills  &  N.,  214. 
work  of  charity  or  necessity :  Words  & 

Phr.,  81, 189. 

injury  on,  to  traveller:  Highways,  188. 

judgment  on,  void :  Judgts.,  1. 

service  of  writ  on,  void :  Certiorari,  164. 

return  on,  void :  Executions,  185. 

—  writ  returnable  on,  waiver :  Replev.,  154. 

fixed  for  hearing,  waiver:  Tax.,  242. 

in  computing  time:  Time,  11-17:  Bail,  10. 

closing  saloons  on :  Crimes,  624-642. 

Superintendent  of  fisheries:  Offlc,  7. 
Superintendents  of  poor:  Poor,  1-8,  8,  10. 
appointment  and  removal:  Officers,  20, 

21,  28-81,  88. 
liability  for  neglect  in  management  of 

farm  property:  Offlc.,  129;  Plead.,  249. 
Superior  courts:  Courts,  83a-93. 

removals  to:  Courts,  191-208. 

rules:  Courts,  178,  179. 

Supervisor:  Town.,  106-110. 
powers,  duties,  acts,  etc.,  in  tax  proceed- 
ings: Tax,  72,  162-169,  222-227,  248,  249, 

258,  263,  266,  805,  807,  809,  810,  317,  818, 834- 

886,  855,  581. 
— —  protection  by  process :    Offlc,  185,  186, 

189,  190. 

suits  by:  Parties,  28,  24. 

Supervisors:  See  Board  of  Supervisors.    • 
Supplemental  answers:  Eq.,  944-948. 
Supplemental  bills:  Eq.,  940-948. 
in  divorce  suit,  for  accounting:  Husb.  & 

W.,  70. 
Support ;  agreements  to  provide :  Parent  ft  Ch. , 

89-41,  44-47. 

bond  for,  damages  on  breach :  Dam.,  160. 

contracts  for:  Contracts,  418.  510,  580. 

obligation  to  provide:  Parent  &  Ch.,  27- 

33. 

of  poor,  by  relatives :  Poor,  6-10. 

of  wife,  by  husband :  Husb.  &  W.,  71-78, 

108-105;  Infants,  14. 
Support,  lateral:  Eq.,  666;  Husb.  &  W.,  220; 

Tresp.,  19. 
Supreme  court:  Courts,  1-8. 

former  judges,  salaries:  Offlc,  270. 

Vol.  II -73 


Supreme  court  may  commit  fraudulent  debtor: 

Fraud,  290. 

of  United  States:  Courts,  156-159. 

Supreme  court  reporter:  Const,  711. 
Supreme  court  reports:  Const.,  172,  513,  514; 

Mandam.,  152;  State,  10. 
Surety  on  official  bond,  liability  of:  Offlc,  218- 

240. 
on  replevin  bond:  Replev.,  188, 191,  192, 

197,  200-282. 

on  stay:  Executions,  29-81. 

on  bail  bond :  See  Bail. 

Suretyship. 

L  Liability  of  surety. 

(a)  In  general.    II,  p.  578. 

(b)  Creditor  and  surety ;  relations  be- 

tween, how  regarded.  II,  p.  579. 

(c)  Evidence  establishing  the  fact  of 

suretyship.    II,  p.  580. 

(d)  Judgment   against   principal   or 

surety  or  both.    II,  p.  581. 

(e)  Liability  of  surety  for  good  con- 

duct of  others.    II,  p.  582. 
n.  Discharge  of  surety. 

(a)  By  general  novation  of  contract. 

II,  p.  583. 

(b)  By  extending  time.    IL  p.  588. 

(c)  By  alteration   of  contract.      II, 

p.  584. 

(d)  By  release  of  other  securities  by 

creditor.    II,  p.  585. 

(e)  Other  facts  discharging   surety. 

II,  p.  585. 
IIL  Surety's  rights  and  remedies. 

(a)  In  general.    II,  p.  585. 

(b)  General  rights  against  principal 

II,  p.  586. 

(c)  Subrogation.    II,  p.  587. 

(d)  Contribution.    II,  p.  587. 

joint  payment  binding:  Lim.  of  Ac,  175. 

waiver   of   privilege,   recovery   against 

principal:  Lim.  of  Ac,  21. 

paying  usury,  recovery:  Interest,  180, 181. 

wife  as  surety:  Husb.   &  W.,  172,  180, 

188-194,  197. 
obligation  of  surety  must  be  in  writing: 

Stat,  of  F.,  88,  84. 
Surface  water:  Waters,  248-254. 
Surplusage:    Appeal,     878;     Convey.,     115; 

Crimes,  265,  477,  805-808;  Dam.,  493;  Eq., 

856,   999,   1180;    Error,    169;    Insur.,    805; 

Judgts.,  96;   Mortg.,   573;  Offlc,  216,217; 

Plead.,  23-37,  115;  Prac,  73,  220;  Process, 

11 ;  Quo  War.,  48,  46. 
Surplus  moneys:  Contracts,  816;  Mortg.,  764- 

778,  862,  867-872;  Tax.,  628. 
assets  of  estate:  Est.  of  Dec.,  60. 
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Surrender  of  lease:  Landl.  &  T.,  187,  161-167, 

173,  208:  Stat,  of  F.,  94. 
of  books  and  papers  of  office:  Offic,  66, 

57.  77. 

of  policy:  Insur.,  104, 105. 

Surveys.    II,  p.  588. 

public:  Pub.  Lands,  1-11. 

location  of  disputed  line:  Instruc.,  184. 

Survival  of  actions:  Actions,  110-114. 
Surviving  children:  Words  &  Phr.,  290. 
Survivorship:  Husb.  &  W.,  21-27;  Wills,  280- 

285. 
Suspension  of  sentence:  Crimes,  998-1003. 
Swamp-lands:  Pub.  Lands,  106-148. 
— —  state  roads,  contracts  for,  etc. :  Contracts, 

286,263-266. 
Talesmen:  Jury,  29,  33,  84,  90. 
Taxation  of  costs:  Tax.,  309-887. 
Tax  deeds  and  titles:  Tax.,  682-766. 
Taxes. 

I   General  principles. 

(a)  What  is  a  tax.    n,  p.  590. 

(b)  Taxing  power.    II,  p.  590. 

(c)  Purpose  and  object.    II,  p.  591. 

(d)  Apportionment; uniformity,   H, 

p.  591. 

(e)  Strict  compliance.    U,  p.  592. 

(f)  Irregularities  and  defects;  pre- 

sumptions ;  curative  acts,    n, 
p.  593. 

(g)  Specific  taxes.    II,  p.  594. 
H.  What  taxable ;  exemptions. 

(a)  In  general.    IL  p.  594. 

(b)  Taxation  of  railroad  companies. 

IL  p.  595. 

(c)  Taxation   of   banks    and   bank 

stock,    n,  p.  597. 

(d)  Taxation  of  insurance  companies. 

H,  p.  597. 

(e)  Exemptions.    II,  p.  597. 
HL  Assessment. 

(a)  General  matters.    II,  p.  598. 

(b)  Assessors.    II,  p.  599. 

(c)  Locus  of  assessment.    U,  p.  599. 

(d)  To  whom   property  to  be  as- 

sessed; resident  and  non-resi- 
dent.   II,  p.  600. 

(e)  Description    of    property.     II, 

p.  601. 

(f)  Valuation.    II,  p.  602. 

(g)  Review     of     assessments.     IL 

p.  608. 
(h)  Signing    roll;    certificate.     H, 

p.  604. 
(i)  Equalization,    n,  p.  605. 
(j)  Re-assessment;     rejection.     n, 

p.  606. 


Taxes  (continued). 

IV.  Levy;  apportionment. 

(a)  In  general.     IL  p.  608. 

(b)  Ascertainment  of  amount;  what 

may  include.     IL  p.  607. 

(c)  Conditions   precedent   to   levy. 

IL  p.  607. 

(d)  The  levy;  excess.    IL  p.  608. 

(e)  Apportionment    among    town- 

ships.    II,  P-  609. 
V.  Tax-roll  and  warrant;  extension, 

(a)  Tax-roll.    IL  p.  610. 

(b)  The    warrant;    extension.      IL 

p.  611. 
VL  Collection  and  its  incidents. 

(a)  Tax  collectors.    II,  p.  612. 

(b)  Interest  and  penalties.  TL,  p.  618. 

(c)  Liens  for  taxes.    H,  p.  613. 

(d)  Payment. 

1.  In  general.     IL  p.  613. 

2.  Recovery     back;     duress; 

protest.    IL  p.  616. 

3.  Lien    for   taxes   paid,    n, 

p.  618. 

(e)  Seizure  for  tax ;  warrant  and  re- 

turn.   II,  p.  6ia 

(f)  Actions  for  unpaid  taxes.    II, 

p.  619. 

(g)  Enjoining  collection. 

1.  Jurisdiction;  when  injunc- 

tion granted.    U,  p.  619. 

2.  Parties.    II,  p.  620. 

3.  Pleading  and  practice.    H, 

p.  621. 
(h)  Return  of  delinquent  taxes,    n, 
p.  622. 
VH.  Appropriation;     accounting.    II, 

p.  623. 
VDX  Sales. 

(a)  Power   to  sell  in  general.    IL 

p.  624. 

(b)  Decree;  notice.    U,  p.  635. 

(c)  The  sale;  description.  IL  p.  625. 

(d)  Fraud  of  officers  and  bidders. 

ILp.625. 

(e)  Effect  of  sale;  certificate.    II, 

p.  625. 

(f)  Redemption.    IL  p  626. 
IX  The  deed;  tax  titles. 

(a)  Validity ;  execution.    IL  p  626. 

(b)  Description    of   the    land.    IL 

p.  627. 

(c)  Operation  and  effect.    II,  p  627. 

(d)  As  evidence.;  presumptions.    II, 

p628. 

(e)  Who  can  rely  upon  tax  titles. 

II,  p  630. 
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Taxes  (continued). 

IX  The  deed ;  tax  titles  (continued). 

(f)  Who  may  attack.    II,  p.  631. 

(g)  Limitation  of  actions  with  refer* 

ence  to  tax  titles.    II,  p.  681. 
(b)  Quieting  title  under.    II,  p.  682. 
(1)  Relief   against   tax    titles.    II, 

p.  633. 
(j)  Reimbursement  of  defeated  pur- 
chaser ;  lien  as  for  taxes  paid. 
II,  p.  638. 
X  Tax  leases.    II,  p.  634. 

city  and  village:  Cities  &  V.,  858-393. 

drain  taxes:  Drains,  91-107. 

for  county  building,  vote  needed :  Man- 
dam.,  16S. 

for  road   purposes:   Cities   &   V.f    863; 

Highways,  130-187. 

school  taxes:  Schools,  118-136. 

on  liquors:  Intox.  Liq.,  6,  7,  13-14,26, 

28,   101-109;  Mandam.,  196,  306. 

in  aid  of  railroads:  Railr.,  47,  50,  51. 

sales  without  paying  liquor  tax:  Crimes, 

618-618. 

mandamus  to  compel  levy  of:  Mandam., 

164,  165, 177. 

mandamus  to  compel  sale :  Mandam.,  209. 

replevin  for  property  taken  for  tax :  Re- 
plev., 79-87,  879. 

stipulation  to  pay:  Vend.,  25. 

neglect  to  pay,  not  barring  rescission : 

Vend.,  61. 
Tax  leases :  Tax.,  767-770. 
Tax  liens:  Tax.,  411-416,  489-491,  760-766. 

judgment  for,  in  replevin:  Replev.,  879. 

Tax  Bales:  Tax.,  599-631. 
Taxing  power:  Const.,  300-863. 
Teachers:  Schools,  140-156. 
Telegraph  Companies.    II,  p.  634. 
Tenancies   at  will    and    by  sufferance:   See 

Landlord  and  Tenant;  Vend.,  29,  30. 
Tenancy  by  entirety:  Husb.  &  W.,  21-27. 
Tenants  for  Life.    II,  p.  634. 
Tenants  In  Common. 
L  Of  real  property. 

(a)  In  general    II,  p.  635. 

(b)  Use   and   occupation;  rents;    ac- 

counting.   II,  p.  636. 

(c)  Ouster  and  adverse  possession.    II, 

p.  636. 

(d)  Conveyances    and   contracts,    n, 

p.  687. 

(e)  Mortgages.    II,  p.  638. 
DL  Of  personal  property. 

(a).  In  general.    II,  p.  638. 
(b)  Ouster  and  conversion;  remedies, 
n,  p.  688. 


Tender. 

L  When  necessary.    1L  p.  639. 
II.  Sufficiency. 

(a)  In  general.    II,  p.  640. 

(b)  By  and  to  whom.    II,  p.  641. 

(c)  Time  and  place.    II,  p.  611. 

(d)  Conditions.    II,  p.  642. 

(e)  Keeping  tender  good.    II,  p.  643. 

(f)  Objections.     II,  p.  643. 

III.  Effect  of  tender.    II,  p.  643. 

IV.  Tender  after  suit  brought.    II,  p.  648. 

—  discharge  of  mortgage  by:  Mortg.,  426- 
444. 

Tenure  of  office:  Offic,  9,  88-45. 
Termination  of  agency :  Agency.  48-48. 

of  assignee's  trust:  Bankr.,  60. 

of  contracts:  Contracts,  485,  454, 584-590. 

of  guardianship:  Guard.,  181-188. 

of  receivership :  Receivers,  69,  70,  78. 

of  trust:  Trusts,  328,  334. 

Term  of  office :  Offic,  89-45. 

recital  in  bond:  Offic,  316. 

Terms  of  court :  Counties,  38 ;  Courts,  167, 168. 

judicial  notice  as  to:  Ev.,  1009. 

Testamentary  capacity:  Wills,  16-33,  90,  97, 

100,  116-156. 

Testing  of  process:  Process,  8,  9. 

Threats,  malicious:  Crimes,  222-324. 

as  excuse :  Crimes,  56,  65,  67. 

evidence  of:  Crimes,  1179-1181. 

Tie  vote:  Elections,  74-77. 

Timber:  Actions,  38 ;  Agency,  129 ;  Aasign't,  24 ; 
Contracts,  866,  881,  550;  Convey.,  225,  289- 
248,  265;  Dam.,  4, 124,  214,  278-386,  806-811, 
418-419,  431,  433-437,  501;  Eq.,  246,  272; 
Error,  694;  Est.  of  Dec,  110,  123;  Ev.,  488, 
808;  Executions,  258;  Fraud,  67;  License,  9, 
11-14,  23-27,82,  34,  42,  45;  Notice,  108,  109; 
Parties,  64,  66,  94,  90;  Partnership,  29,  175; 
Plead.,  128;  Pub.  Lands,  69.  168,  183-190; 
Real  Prop.,  2;  Record.,  146;  Replev.,  70, 

101,  102,  117,  256;  Sales,  146,  260;  Spec. 
Pert,  108,  109,  122;  Stat,  of  F.,  80,  96-99, 
128,  165,  197,  233;  Tax.,  172,  659,  661,  662, 
707;  Tresp.,  20,  80,  41,  52,  83.  90-93,  145; 
Trover,  8-5,  73,  95,  96;  Vend..  6,  8,  17,  41- 
61,  65,  76, 137, 184, 145, 146, 198,  194;  Waste, 
1.2. 

Time.    II,  p.  644. 

when   material:    Contracts,   457,   468; 

Vend.,  5, 101. 

essence  of  contract:  Spec  Perf.,  129-141 ; 

Vend.,  181. 

for  appeal  from  justice :  Appeal,  459-461. 

for  appeal  in  chancery :  Appeal,  104-108. 

for  argument  to  jury:  Brae,  132. 

for  bringing  error:  Error,  116-119. 
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Time  (continued). 

for  decision,  trial  by  court:  Prac,  88. 

for  fbreclosure  sale :  Mortg.,  6B2-886. 

for  justice's  judgment:  J.  P.,  280-286. 

—  for  notice  of  motion:  Error,  178*180. 

for  payment,  decree  fixes:  Mortg.,  642. 

for  payment  of  rent:  Landl.  &  T.,  186- 

180. 
for  pleading,  after  amendment:  Plead., 

668. 
for  presenting  claims:  Est.  of  Dec,  201- 

315. 

for  redemption :  Executions,  270-278. 

for    selling    decedents'  lands:    Eat.    of 

Dec.,  279-288. 
for  service  of  master's  summons:   Eq., 

1217. 

for  settling  case :  Appeal,  140-148. 

for  taking  exceptions:  Excep.,  10-28. 

lapse  of,  as  preventing  relief:  Eq.,  580- 

545,  591-604. 
lapse  of,  to  bar  foreclosure:  Mortg.,  494- 

500. 
of  commencement  of  suit:  Actions,  28- 

80;  Eq.,  1008. 
of  publication  of  ordinance:  Cities  &  V., 

02,68. 

of  performance:  Contracts,  457-468. 

of  return  of  writ:  Error,  120. 

of  statute's  taking  effect :  Statutes,  12-16. 

of  trial:  Crimes,  887-889. 

• of  trial  in  garnishment:  Garnish.,  136, 

187. 

when  paper  is  payable:  Bills  &  N.,  76-81. 

— —  when  right  of  action  accrues :  Actions, 

9-15. 
alleging,   in  information :   Crimes,  884- 

887. 
allegations  as  to,  in  declaration :  Plead., 

548,601. 
:  See    Extension   of   Time;    Reasonable 

Time. 
Title,  meaning  of  term :  Words  &  Phr.,  804. 
to  real  property,  evidence  of:  Ev.,  792- 

810. 

presumption  as  to:  Ev.,  1539-1564. 

to  land,  when  in  question:  J.  P.,  52-57; 

Tresp.,  1,  76,  77. 
not  considered  in  summary  proceedings : 

Fore.  Ent.,  etc.,  78-76. 

passage  of:  Sales,  28-76;  Vend.,  37-51. 

by  accession  or  confusion :  See  Accession, 

etc 
to  be  made  out  by  vendor:  Vend.,  106, 

107, 117. 
declarations  in  disparagement,  etc. :  Ev., 

464-487. 


Title,  action  for  slander  to:  Slander,  10. 

warranty  of:  Sales,  152. 

Title  of  statute:  Const.,  541-621 ;  Register  of 

Deeds,   5;  Statutes,   92-101;  Tax.,  86,   149, 

600-608. 
Toll-gates,  erection  and  removal  of:  Hank  R., 

7-10. 

illegally  passing:  Plank  R,  22-25. 

Tolls;  what  are:  Words  &  Phr.,  806,  807. 
for  use  of  improved  stream:  Const.,  46; 

Waters,  84,  85. 
for  use  of  plank-road:  Hank  R.,  11-16, 

22,  23,  26. 

for  driving  logs:  Waters,  147,  108. 

right  of  bridge  company:  Waters,  49-51. 

Tort  of  servant,  liability  of  master  for:  Master 

&  Serv.,  81-89. 

of  wife,  liability  for:  Husb.  &  W.,  82-86. 

of  husband,  wife  not  liable:  Husb.  &  W., 

87. 

to  wife,  recovery  for:  Husb.  &  W.,  88. 

of  son,  father  not  liable:  Parent  A  Ch., 

58. 
Towage:  Shipping,  28-81 ;  Contracts,  441. 
Township  board:  Town.,  86-102. 
appeals  to,  from  commissioners:   High- 
ways, 220-229. 
mandamus  to:  Mandam.,  189-191. 

powers,  etc,  in  tax  proceedings;  Tax., 

78,883. 

Township  clerk:  Town.,  111-118. 

certificates  of,  to  supervisor:  Tax.,  810- 

314. 
Township  officers:  Town.,  103-128. 
Township  orders:  Mandam.,  182-185,  204,257; 

Town.,  51,  52,  60,  61. 
Township  treasurer:  Town.,  114-128. 

powers,  duties,  liabilities,  etc..  in  tax- 
matters:  Tax.,  70,  805,  887-889,  891,  392. 
402-404,  440-442,  567-579. 

Townships. 

I.  Organization,  division,  etc  II,  p.  645. 
II.  Powers.    II,  p.  646. 

III.  Liabilities.    II,  p.  648. 

IV.  Rights  and  duties.    U,  p.  649. 
V.  Meetings  and  records.    II,  p.  650. 

VI.  The  town  board.    IL  p.  651. 
VH.  Officers. 

(a)  In  general.    IL  p.  652. 

(b)  Supervisor.    H,  p.  652. 

(c)  Clerk.    H,  p.  652. 

(d)  Treasurer.    IL  p.  652. 

VIII.  Actions  by  and  against.    H,  p.  658. 
meaning  of  term :  Counties,  1 ;  Words  & 

Phr.,  308.  809. 
Town-site  claims :  Pub.  Lands,  27-83. 
Trade-marks.    II,  p.  654.    . 
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Transcript  of  judgment  of  justice ;  as  evidence : 

Trial  in  criminal  cases :  Crimes,  887-982. 

Ev.,  1104-1108,  1112. 

of  issue  in  garnishment:  Garnish.,  136, 137. 

filing   in  circuit  for    execution:  J.  P., 

notice  of:   Prac,   1-7;  Appeal,  896-398, 

819-8H9. 

531-523;  Mandam.,  62. 

effect  as  to  appeal :  Appeal,  453, 454. 

Trover. 

review  of  proceedings:   Certiorari, 

I.  Right  of  action ;  conversion. 

21 ;  Error,  51. 

(a)  What  constitutes  conversion.    II, 

— -  limitation:  Lam.  of  Ac,  181. 

p.  667. 

Transcripts  of  testimony ;  stenographer's  fees : 

(b)  When  and  for  what  trover  lies. 

Costs,  100-106. 

II,  p.  669. 

Transfer  of  stock:  Corp.,  42-51. 

(c)  Who  can  maintain  trover.      II, 

Treasurer :  See  City  Treasurer;  County  Treas- 

p. 670. 

urer;  State  Treasurer;  Township  Treasurer. 

(d)  Who  are  liable.    II,  p.  672. 

Treaties.    II,  p.  654. 

(e)  Demand  and  refusal,    n,  p.  678. 

Treble  damages:  Dam.,  412-443. 

IL  Pleading. 

Trees,  in  highway:  Highways,  142,  148. 

(a)  The  declaration.    II,  p.  678. 

right  to  remove:  Estop.,  194. 

(b)  Plea  and  notice.    II,  p.  674. 

action  for  cutting:  Tresp.,  15,  20,  56. 

III.  Evidence.    II,  p.  674. 

:  See  references  under  Timber. 

IV.  Instructions.    IL  p.  677. 

Trespass. 

V.  Verdict.    LI,  p.  677. 

I.  Trespass  to  realty. 

VI.  Damages ;  mitigation.    II,  p.  677. 

(a)  What  is  a  trespass.    II,  p.  656. 

VIL  Judgment  and  its  effect    II,  p.  678. 

(b)  When  trespass  lies.    II,  p.  657. 

for  amount  of  log-lien:  Liens,  120. 

(c)  Who  can  maintain  trespass.    II, 

Trustees:  See  Trusts. 

p.  657. 

of  churches :  See  Religious  Societies. 

(d)  Who  are  liable.     II,  p.  65a 

Trusts. 

(e)  Pleading  and  evidence.  II,  p.  659. 

L  In  general ;  how  created ;  validity ;  con- 

(f) Court  and  jury ;  instructions.  II, 

struction. 

p.  661. 

(a)  In  general.    II,  p.  679. 

(g)  Judgment ;  costs.     II,  p.  662. 

(b)  How  created. 

n.  Trespass  to  person  or  personalty. 

1.  Express  trusts.    H,  p.  680. 

(a)  What  constitutes ;  when  lies ;  who 

2.  Implied  trusts.    II,  p.  981. 

may    bring;    who   liable.     II, 

8.  Resulting  trusts.  H,  p.  682. 

p.  662. 

4.  Constructive    trusts.      IL 

(b)  Pleading  and  evidence.  II,  p.  663. 

p.  684. 

(c)  Instructions;      damages;     judg- 

(c) Validity. 

ment     II,  p.  663. 

1.  In  general,    n,  p.  686. 

IIL  Trespassers   ab    initio;    relation.     II, 

2.  Perpetuities.    II,  p.  686. 

p.  664. 

(d)  Construction.    II,  p.  686. 

IV.  Joint    trespassers;     ratification.     II, 

H.  Trustees. 

p.  664. 

(a)  Appointment;  acceptance.    H, 

V.  Trespass  for  injuries  done  under  pro- 

p. 687. 

cess.    II,  p.  665. 

(b)  Removal.    II,  p.  687. 

—  affidavit  for  civil  warrant:  J.  P.,  102- 

(c)  Trustee's  estate.    II,  p.  687. 

108. 

(d)  Powers  and  rights.    IL  p.  688. 

criminal :  Crimes,  360-862. 

(e)  Duties  and  liabilities.  IL  p.  689. 

on  public  lands:  Pub.  Lands,  189-191. 

(f)  Accounts;  compensation.     II, 

when  enjoined:  Injunc,  47,  48. 

p.  689. 

children,  when  not  trespassers:  Railr., 

(g)  Investments.    LT,  p.  690. 

431-484. 

(b)  Sales  and  mortgages.  H,  p.  690. 

Trespass  on  the  Case.    II,  p.  665. 

ILT.  Cestuis  que  truBtent. 

Trial:  Prac,  1-808. 

(a)  Their  estate.    II,  p.  690. 

—  by  court:  Prac.,  22,  24-74 

(b)  Rights,  powers,  etc    H,  p.  691. 

by  jury;  right  and  waiver:  Const,  69- 

IV.  Suits   respecting   trust  property;  en- 

101, 260-276;  Crimes,  1884;  Eq.,  1148:  J.  P., 

forcement  of  trusts ;  pursuing 

201-206;  Prac.,  19-23;  Quo  War.,  76;  Railr., 

trust  funds. 

159. 

(a)  In  general.    LL  p.  692. 
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Trusts  (continued). 

IV.  Suits  respecting  trust  property  (con.). 

(b)  Parties;   pleading.     II.  p.  693. 

(c)  Practice;  evidence.    II,  p.  693. 
V.  Discharge  or  termination  of  trusts ;  rev- 
ocation.    II,  p.  698. 

declaration  of  trust:  Plead..  462. 

Two-thirds'    vote:    Cities   &,   V.,  45.  47,  48; 

Const,  486,  526;  Counties,  17,  28,  29;  Relig. 

Soc,  21 ;  Schools,  44. 
Ultra  vires:  Cities*; V.,  188-150;  Corp..  112- 

186;  Counties,  46-60;  Schools,  72-85;  Town., 

28-38. 
Undue  influence:   Contracts,  124:  Convey., 

18,  19,  21-28,  88,  84;  Eq.,  261,  276,  281,  3S5: 

Ev.,  81;  Husb.  &  W.,  64-66:  Mortg.,  7),  78; 

Wills,  84-41,  99,  157-176. 
Uniformity  of  taxation:  Const,  841-861 ;  Tax., 

48-52. 
Unilateral  contract:  Contracts,  161. 
Union  school  districts:  Schools,  6,  40, 72,  74. 78. 
United  States,   condemnation  for  by  state: 

Const,  330-288. 
United  States  courts :  Courts,  125-159,  204-288. 
University  of  Michigan.    II,  p.  694. 
Usage:  See  Custom  and  Usage. 
Use:  Words  &  Phr.,  313-319. 
Use  and  occupation,  recovery  for:  Assumpsit, 

80-42;  Tenants  in  Com..  12-15;  Vend.,  109. 
implied  contract  to  pay  for:  Contracts, 

89-91. 

oqunt  for:  Plead.,  153,  154. 

Usury:  Interest,  108-131. 
—  question  waived  by  tender:  Mortg.,  431. 
rehearing  not  granted  on  ground  of :  Ap- 
peal, 206. 

arrangement  to  pay :  Spec.  Perf.,  203. 

Uttering  of  forgery:  Crimes,  92,  418,  422-436, 

489,  445,  449,  450. 

intent  to  utter,  etc. :  Crimes,  427-429. 

Vacancies  in  office,  filling:  Elections,  18,  14, 

17-19;  Offic,  34-37. 

term  of  appointee:  Offlc,  40-42,  44,  45. 

Vacancy  of  premises:  Insur.,  119, 196-202,  841. 
Vacating  attachment:  Attach.,  165-218;  Eq., 

88,84. 
- —  award :  Arbitr.,  43-96. 

commissioner's  report :  Eq.,  1241. 

decrees:  Eq..  1885-1897. 

deeds,  etc. :  Eq.,  249-394. 

deeds  of  deceased  grantor:  Est  of  Dec., 

246-258. 

default:  Default,  21-39;  Eq.,  1185-1198. 

——execution  sales:  Execution**  968-343. 
foreclosure  sale  in  chancery :  Mortg.,  739- 

763. 
highway:  Const,  189;  Highways,  68-88. 


Vacating  injunction:  Injunc,  122-134;  Banks, 

76-78;  Mandam.,  101-105. 
judgments:   Garnish.,   179;  Judgts.,  89, 

98-117;  J.  P.,  295. 

local  assessments:  Cities  &  V.,  238-241. 

nonsuit:  Mandam.,  71 ;  Prac,  283-285. 

plats:  Plats,  20,  21. 

public  grounds:  Cities  &,  V.,  299-801. 

reference :  Reference.  36. 

report  of  partition  commissioners:  Parti- 
tion, 55,  58. 
sales  of  decedents'  lands:  Est  of  Dec. 

801-308. 

state  roads:  Highways,  99-103. 

streets:  Cities  &  V.,  302-306. 

verdict  justice  no  power:   J.   P.,   338, 

229. 

verdict,  in  general,  see  New  TriaL 

Vacation  of  court,  entry  of  decree  in:  Eq., 

1321. 

entry  of  judgment  in:  Judgts.,  63,  77. 

Vagrancy :  Crimes,  485,  734. 
Value:  Words  &  Phr.,  838. 

measure  of:  Dam.,  166-184. 

evidence  as  to:  Ev.,  70t-791 ;  Insur.,  834. 

appraisal  as  evidence  of:  Ev.,  781-734, 

786:  Replev.,  803. 804,  386. 

materiality  of:  Sales,  113-119. 

what  material  in  trover:  Trover,  144. 

warranty  of:  Sales,  140. 

for  assessment:  Tax.,  216-238,  357-364. 

of  attorney's  services:  Att'y,  66-70;  Ev., 

680,  761-763. 

of  physician's  services:  Physic,  29,  80. 

purchasers  for:  Record.,  149-167. 

statement  of.  in  information  or  warrant: 

Crimes,  801-808. 
as  determining  jurisdiction:  Eq.,  73-76, 

815,  818;  J.  P.,  80-85;  Replev.,  1-10. 
assessment  of,  in  replevin:  Replev.,  834,. 

349,  851,  854-356,  858. 
judgment  for:  Replev.,  327,  838,  831-889, 

842,  862,  868,  368-375,  883.  885,  898. 
recovery  of,  in  ejectment :   Eject,  285- 

249. 
Variance  between  pleadings   and  evidence  i 

Eq.,  1097-1104:  Mai.  Pros.,  87;  Mortg.,  600; 

Plead.,  458-559. 
between     summons    and     declaration: 

Plead.,  88,  89. 
Vendee,  when  liable  for  taxes:  Tax.,  436-438. 

payment  of  taxes  by :  Tax.,  448. 

failure  to  pay  taxes :  Spec  Perf.,  185»  18& 

cannot  acquire  tax    title   as     against 

vendor:  Tax.,  733. 

lien  of:  Vend.,  184. 

in  general,  see  Vendors. 
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Vendors. 

L  Contracts;  rights  thereunder. 

(a)  In  general;  requisites;  validity. 

II,  p.  695. 

(b)  Contraction   of  contract.     II, 

p.  696. 

(c)  Operation  and  effect. 

I.  Generally.    II,  p.  697. 

.2.  Passage  of  title.    II,  p.  698. 

(d)  Rescission.    II,  p.  699. 

IL  False  representations.    II,  p.  700. 
IIL  Warranties.    II,  p.  702. 
IV.  Performance;  breach. 

(a)  Performance  by  vendor ;  the  title. 

II,  p.  702. 

(b)  Performance    by    vendee;    pay- 

ment; default;  forfeiture.  II, 
p.  704. 

(c)  Recovery  of  purchase  price.    II, 

p.  705. 

(d)  Recovery  by  vendee.    II,  p.  706. 
V.  Vendor's  lien. 

(a)  When  attaches.    II,  p.  707. 
(b) Pleading;  evidence ;practtee.  II, 
p.  70a 
VI.  Vendee's  lien.    II,  p.  709. 

VII.  Rights,    duties,    liabilities,    etc.,    of 

others  than   original   parties.    II, 

p.  709. 

Vendor's  lien:  Sales,  229-232 ;  Vend.,  159-183. 

when  vendor  to  make  separation:  Trover, 

51. 
Venue;  of  actions:  Actions,  82-45. 

of  actions  in  justices'  courts:  J.  P.,  66, 67. 

of  action  for  work  and  labor:  Juried.,  27. 

of  embezzlement :  Crimes,  832. 

of  prosecutions:  Crimes,  687-689. 

of  service :  Process,  30-37. 

- — of  trial  of  issue  in  quo  warranto:  Quo 

War.,  74,  75. 
sufficiency  of,  in  affidavit:  Chat.  Mortg., 

105. 

want  of,  in  affidavit:  Partition,  53. 

wrong,  in  deposition:  Ev.,  1641. 

omission  in  declaration:  Plead.,  41,  42, 

585,661. 
of  complaint,  omission  of  county :  Crimes, 

1817. 

of  offence,  in  information :  Crimes,  838. 

change  of:  Actions,  46-49;  Courts,  181- 

190;  J.  P.,  68-70. 
Verdict:  Prac.,  187-274. 
— —in replevin:  Repler.,  308-315. 

in  trover:  Trover,  176,  177. 

—  injustice's  court:  J.  P.,  228-229. 

on  feigned  issue  in  chancery:  Eq.,  1389. 

——in  condemnation  cases:  Railr.,  188-201. 


Verdict  in  criminal  cases:  Crimes,  966-982. 

of  murder:' Crimes,  140-145. 

trebling:  Dam.,  4a4-443. 

consistency   with,  of   special    findings: 

Prac,  196,  300-204;  Replev.,  810,  811. 

as  basis  for  judgment:  Judgts. ,  46-49. 

— -  as  embodying  documents:  Judgts.,  46, 47. 

presumption  in  favor  of:  Error,  662-668. 

— -  when  not  reviewed:  Error,  305-315. 

cures  what  defects:  Plead.,  660-680. 

excessive,  remedy  for:  Dam.,  407. 

setting  aside,  see  New  TriaL 

Verification;  of  bill  for  divorce:  Divorce,  128, 

124. 

of  bill  for  rehearing:  Eq.,  1399. 

of  bill  in  nature  of  review:  Eq.,  Vol.  U, 

p.  7*6. 
—  of  claim  against  township:  Town.,  94, 

of  complaint:  Fore.  Ent.,  etc,  52. 

of  creditor's  bill:  Eq.,  800, 

of  informations:  Crimes,  790-796. 

of  petition  for  dissolution:  Attach.,  201. 

of  petition  for  private  way:  Highways, 

238. 

of  petition  for  rehearing:  Eq.,  1399. 

of  petitions  in  probate  court:  Est.  of  Dec., 

313,  391-398. 

of  plea:  Quo  War.,  40,  41. 

of  plea  in  abatement:  Crimes,  864. 

of  pleadings  in  chancery :  Eq.,  788-747. 

of  return  of  unpaid  tax :  Tax.,  575. 

of  return  of  unpaid  highway  labor:  Tax., 

576. 
Vessels:  See  Shipping. 

insurance  of:  Insur.,  862. 

taxation  of:  Tax.,  107,  108. 

who  may  sue  on  policy  of  insurance  of : 

Insur.,  297. 

wrecked,  abandonment:  Insur.,  343-292. 

Vested  rights:  Const,  189-227. 

Vexation;   damages    for:    Appeal,    216-220; 

Costs,  224;  Error,  240-250. 
Village  warrants:  Bills  &  N.,  206a. 
Villages:  Words  &  Phi.,  836. 

incorporation  of:  Cities  &  V.,  1-8. 

bequests  to:   Schools,    42;  Trusts,  131; 

Wills,  291. 

see,  generally,  Cities  and  Villages. 

Viewing  premises  by  jury:  Prac.,  125,  126. 
Violation  of   injunction:    Injunc,    144-158; 

Courts,  150. 
Void,  meaning  of  term:  Words  &  Phr.,  828, 

829. 
Voters,  qualifications  of:  Elections,  1-12. 
Wager,  recovery  of  money  lost:  Contracts, 

289,  290. 
——  contracts:  Contracts,  28©r-388.. 
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Wager  policies:  Insur.,  24-27,  8<X 
Wages:  Master  &  Serv.,  7-10,  17. 

assignment  of:  Assign't,  12,  13. 

garnishment  of :  Garnish.,  17. 

:  See  Compensation;  Salaries. 

Waiver.    II,  p.  709. 

— —  by  appearance  and  plea:  Jurisd.,  44-67. 

by  pleading:  Crimes,  752,  884,  885. 

by  refusing  to  plead :  Crimes,  1382. 

of  allowance,  by  widow :  Att'y,  76. 

of  case  made :  Case  Made,  7,  8. 

of  conditions  of  performance:  Contracts, 

470-488. 

of  conditions,  etc.,  by  insurer:  Insur., 

59,  75,  126a,  187,  191,  198,  205,  222-281,  268- 
270,  813,  383,  888,  848,  861,365. 

of  damages:  Cities  &  V.,  352,  353;  Con- 
tracts, 191,  553;  Dam.,  201;  Dedication,  73, 
74. 

of  defects  in  affidavit:  Replev.,  181, 183, 

184. 

of  defects  in  pleading:  Plead.,  619,  626- 

653. 

of  enforcement  of  condition:  Convey., 

224.  229. 

of  exemption :  Executions,  95,  97. 

of  homestead  right :  Homestead,  70-78. 

of    jury    trial:  Const.,  91-101;  Crimes, 

1834;  Eq.,  1148;  J.  P.,  206;  Prac,  19,  22. 

of  lien :  Liens.  29-32,  98-104. 

of  nonsuit:  Prac  281. 

-  of  notice  to  indorser:  Bills  &  N.,  121, 
of  notice  to  quit:  Landl.  &  T..  64, 

of  objection  to  number  of  jurors:  Const., 

276. 

of  payment  of  costs:  Prac.,  285. 

of  penalty:  Const,  227. 

of    preliminary    examination:    Crimes, 

752-755,  884. 

of  privilege:  Const.,  122-125. 

of  proof,  in  action  on  acceptance:  Bills 

&N.,  278. 

of  return:  Replev.,  871-875. 

of  reward :  Lost  Goods,  7. 

of  right  to  confront  witnesses:  Const., 

119. 

of  right  to  remove  cause:  Prac.,  304. 

of  right  to  move  for  new  trial:   Prac., 

805. 

of  tort:  Assumpsit,  19-29. 

of  tort,  averments:  Plead.,  215,  216. 

of  variance:  Plead.,  552-559. 

of  written  charge:  Instruc,  8. 

:  See  Agency,  75;  Animals,  81;  Appeal, 

114,  162,  269,  270.  276,  842, 418, 458,  464.  468; 

Bills  &  N.,  297;  Certiorari,  51 ;  Cities  &  V., 

261,  878;  Convey.,  224,  229,  858;  Courts,  180; 


Crimes,  294,  862,  794,  1329,  1833;  Drains,  67, 

68,  72;  Eq..  562,  935,  1161,  1181,  1218,  1223, 

1259 ;  Error,  6,  90,  148, 195,  880.  385,  404, 607, 

608,  613;  Est.  of  Dec.,  4,  92,  93,  881.  484; 

Ev.,  1768;  Excep.,  72,  77;  Garnish.,  139, 155, 

161,  166,  167;    Judgts.,  162;   Jurisd.,   113; 

Jury,  83-86;  J.  P.,  114,  115,   117,  126,  144, 

145,  199;  Landl.  &  T.,  155,  159,  160;  Lim.  of 

Ac,  21 ;  Mortg.,  620,  866,  997 ;  Partnership, 

9;  Pay.  &  Disch.,  129,  130;  Physic,  18.  19; 

Plead.,  443;  Pub.  Lands,  110;  Sales.  41, 101- 

104;  Stat,  of  F.,  85;  Suretyship,  125;  Trusts, 

152;  Vend..  33,  105,  119,  120. 
Ward :  See  Guardianship. 
Warehousemen;  carrier's  liability  as:  Carriers, 

49-57. 

lien  for  freight:  Carr.,  95,  96. 

liability  for  goods:  Carr.,  44. 

pledge  by:  Bailm.,  16. 

possession  by,  whose  agent :  Sales,  99. 

Warehouse  receipts:  Sales,  85,  86. 
Warrants;   against  defaulting   tax-collector: 

Const,  25,  52. 

civil,  of  justices:  J.  P.,  101-108. 

for  arrest  for  forgery :  Crimes.  426. 

for  collection  of  tax:  Tax.,  377-386,  892- 

401. 
for  larceny,  amendment  of:  Crimes,  294, 

802,  303,  709. 

of  arrest:  Crimes,  706-715,  1318-1324. 

when  unnecessary:  Crimes,  716-734. 

of  arrest,  refusal  to  deliver  copy:  Offic, 

131. 

of  attorney:  Att'y,  9;  Judgts.,  62-66. 

of  auditor-general :  State,  8. 

of  commitment:  Crimes,  1345,  1346. 

of  commitment  of   fraudulent   debtor: 

Fraud,  290. 
'■ of  county  treasurer,  to  levy  for  tax:  Tax., 

501. 

search-warrants:  Offic,  171,  172. 

village,  not  negotiable:  Bills  &.  N.,  206a. 

Warranty  in  conveyance  of  land:  Convey., 

822-377. 

in  policies  of  insurance:  Insur.,  147-164. 

in  sales:  Sales,  134-200;  Vend.,  100. 

fake,  declaration  for:  Plead.,  228. 

Warranty  deed,  meaning  of  term:  Words  & 

Phr.,  881. 
Waste. 

L  What  constitutes ;  who  liable.    II,  p.  710. 

IL  Remedies  for  waste.    II,  p.  710. 
existence  of  remedy,  when  not  in  issue: 

Replev.,  256. 
Water  commissioners:  Cities  &  V.,  150-152; 

Mandam.,  177,  237. 
Water  companies:  Corp.,  7;  Waters,  257-280. 
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Water-rates   and  assessments :  Waters,   263, 

Weight  of  evidence:  Appeal,  818-827;  Certio- 

263. 

rari,  120,  128,  179;  Crimes,  948-966;  Error, 

Waters. 

808,  828,  846;  Ev.,  1486-1447;  Fraud,  60;  In- 

L  Navigability;  public  use.    H,  p.  711. 

struc.,  288-248. 

H.  Improvement  of  navigation. 

Weights  and  Measures.    IL  p.  780. 

(a)  In  general;  corporations;  tolls. 

Wharves:  Waters,  62-69. 

II,  p.  712. 

private,  ordinances  as  to :  Cities  &  V.,  77. 

(b)  Canals;   canal    companies.     II, 

Widows:  See  Dower;  Homestead. 

p.  718. 

allowances  for  support:  Est.  of  Dec.,  66; 

IIL  Ferries.    II,  p.  714. 

Att'y,  76. 

IV.  Bridges  and  dams.    II,  p.  714. 

setting  apart  statutory  allowanoe:  Est. 

V.  Harbors,    wharves   and    docks.     II, 

of  Dec.,  67,  68. 

p.  716. 

■ share  in  husband's  estate:  Est.  of  Dec, 

VL  Riparian  rights. 

442-446. 

(a)  In  general.    II,  p.  716. 

right  to  possession,  etc. :   Est.  of  Dec., 

(b)  Ownership   on  waters;  bound- 

69-78. 

aries.    II,  p.  716. 

Wilful :  Words  &  Phr.,  888,  884. 

(c)  Use   of   submerged   land;   ice; 

Wills. 

fishing  and  fowling.  II,  p.  718. 

I.  General  principles.    II,  p.  780. 

(d)  Use  of  water ;  detention  and  di- 

IL Testamentary  capacity.    IL  p.  781. 

version.     II,  p.  719. 

III.  Undue  influence.    II,  p.  782. 

(e)  Grants    and   leases  of    water- 

IV.  Formal  requisites.     II,  p.  783. 

power  and  flowage  rights.    II, 

V.  Revocation  and  revival.    IL  p.  788. 

p.  720. 

VL  Probate. 

VII.  Wrongful  flooding. 

(a)  Jurisdiction;  laches;  nature  of 

(a)  In  general;  actions.    II,  p.  722. 

proceedings.    IL  p.  784. 

(b)  Abatement  of  dams;  compensa- 

(b) Parties.    IL  p.  785. 

tion  for  unauthorized  flowage. 

(c)  Petition ;  issues.    U,  p.  785. 

IL  p.  723. 

(d)  Evidence  generally;  subscribing 

VJ1L  Leg-driving  and  booming. 

witnesses;  evidence   of   later 

(a)  Companies ;  use  of  stream.    II, 

will,    n,  p  786. 

p.  724. 

(e)  Evidence  on  issue  of  testament- 

(b) Contracts  for  driving,  etc. ;  com- 

ary capacity. 

pensation.    11;  p.  725. 

1.  Burden  of  proof;  presump- 

(cl Concurrence    of    floatage   and 

tions;  prima  facie  proof.* 

riparian  rights ;  injuries  to  the 

H.p.787. 

latter.    II,  p.  727. 

2.  Relevancy  and  materiality ; 

IX  Surface  water.    H,  p.  729. 

remoteness.    II,  p.  788. 

X  Subterranean  waters.    II,  p.  729. 

8.  Opinions  of  witnesses;  ex- 

IX Water  companies;  water  supply.    II, 

perts;  questions.    II, 

p.  729. 

p.  789. 

Wayne  auditors;   statute   fixing  salaries  is 

(f)  Evidence  upon  issue  of  undue 

valid:  Counties,  78. 

influence;    instructions;   ver- 

 appointing  power  of:  Offlc,  20,  21. 

dict.    II,  p.  740. 

adjusting  claims:  Counties,  61,  66-70, 78, 

(g)  Adjudication;     conclusiveness; 

76. 

relation  back;   effect  of  for- 

 recovery  of  payment  of  doubtful  claim : 

eign  probate.    II,  p.  741. 

Assumpsit,  109. 

V1L  Construction. 

action  of,  as  to  salaries:  Offlc.,  271,  272. 

(a)  General  rules.    U,  p.  742. 

compelled  to  deliver  warrant :  Mandam., 

(b)  Description  of  persons,  n,  p.  748. 

168. 

(c)  The  estate  created.    H,  p.  745. 

and  to  refund  fine:  Mandam.,  173. 

(d)  Powers  in  trust,    n,  p.  746. 

Ways:   See  Alley*;    Easements;    Highways; 

(e)  Particular  devises  and  bequests. 

Streets. 

II,  p.  746. 

private,  laying  out:  Highways,  280-242. 

VHL  Validity  of  provisions. 

Weather  record  as  evidence:  Const.,  120;  Ev., 

(a)  In  general.    II,  p.  749. 

604,  60S. 

(b)  Conditions.    II,  p.  75a 
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Wills  (continued). 
VIIL  Validity  of  provisions  (continued). 

(c)  Restraints  upon  alienation ;  per- 
petuities; accumulations.    II, 
p.  750. 
IX.  Agreements  to  make  wills.  II,  p.  758. 
X.  Rights,  etc.,  of  devisees  and  legatees. 
II,  p.  753. 

—  construction  of  bequest  for  establishment 
of  school :  Trusts,  121. 

—  oosts  in  legal  proceedings :  Costs,   990- 
296. 

parol  evidence  to  aid  interpretation:  Er., 

1869-1877. 

—  authentication  of  foreign  probate:  Ev., 
1111. 

evidence  of  allowance  here  of  foreign 

probate:  Ev.,  Vol  II,  p.  767. 
Witnesses;  number  of :  Ev.,  1947-1950. 

attendance  of :  Er.,  1594-1598. 

damages  for  non-attendanoe :  Dam.,  58, 

competency  of:  Crimes,  1124-1158;  Ev., 

1677-1786. 
credibility  of:  Ev.,  1801-1885;  Instruc., 

258-266. 

examination  of:  Ev.,  1951-2011. 

cross-examination  of:  Ev.,  2012-2129. 

redirect  examination:  Ev.,  2180-2140. 


Witnesses;  impeachment  of :  Ev.,  1886-1901 
neglect  to  call  witnesses,  or  to  testify: 

Crimes,  1076,  1073-1088;  Ev.,  1085-1068. 
indorsement  of  names  on  information: 

Crimes,  917-920. 

obligation  to  call :  Crimes,  1069-1078. 

right  to  confront:  Const.,  112-121. 

exclusion  from  court-room:  Crimes,  903, 

904. 
defendant  as,  in  criminal  case :  Crimea, 

1102-1123. 

separate  examination :  Crimes,  90S. 

arrest  of,  in  jury's  presence :  Crimes,  905. 

testimony  on  former  trial :  Ev.,  315-228. 

taxation  of  fees  as  coats:  Costs,  314,  823- 

838. 
— —subscribing   witnesses:    Ev.,  1128-1137, 

1490.  1491. 

efforts  to  secure  attendance:  Error, 

847. 

to  contract:  Crimes,  787;  Vend.,  18, 

to  deed:    Convey.,   48-59,  Vol  H, 

p.  766;  Record.,  28-80,  45. 

to  will:  Wills,  44-58, 108-106. 

Words  and  Phrases.    II,  p.  758. 
Workmanlike  manner :  Contracts,  (19-521. 
Teas  and  nays  on  passage  of  ordinance:  Cities 

&  V.,  65,  66,  61. 
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